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CROSS-REFERENCE. 

As  to  Offenses  Connected  wiih  Disorderly  Houses,  see  article  DISORDERLY 
HOUSES, post,  p.  7.  See  also  articles  DRUNKENNESS;  GAMING. 

I  JumiaDiCTlov. — Justices  of  the  peace  and  police  magistrates 
are  generally  given  jurisdiction  over  persons  guilty  of  disorderly 
conduct.* 

1.  State  v.  Rjno  (N.  J.  1887),  loAtl.  ^^'S^  the  justice  may  determine  the 

Rep.  189.  question  as  to  the  disputed  marriagey 

OamplalBt  by  WUs — ^Dealal   of  Mar-  when  such  question  is  necessary  to  the 

rtas*  by  HuBbaiid.  —  In    proceedings  finding  of  the  guilt  or  innocence  of  the 

against  a  husband  for  disorderly  con-  person  on  trial.     People  v.  Hodgson, 

duct,  a  denial  by  the  defendant  that  he  ia6  N.  Y.  647. 

is  the  husband  of  the  complainant  does  New  York. — The  enactment  in  N.  Y. 

not  deprive  a  justice  of  jurisdiction  to  Penal  Code,  which  failed  to  mention 

try  the  question.     Upon  the  proceed-  proceedings  for    disorderly  conduct, 
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The  Gomplaiat.            DISORD ERL  Y  CONDUCT.  TlM  C«mplmint. 

n.  The  CoXPLAnrr — CompUiiuuit. — In  general  any  person  injuri- 
ously affected  by  the  conduct  complained  of  may  institute  pro- 
ceedings before  the  magistrate.^ 

BiMntlftls. — The  complaint  must  contain  all  the  essentials  which 
go  to  make  up  the  offense,  as  prescribed  by  statute.^ 

does  not  deprive  police  magistrates  of  ety  for  the  Prevention  of  Cruelty   to 

the  right  to  commit  persons  for  such  Children  may    prosecute    an    action 

conduct,  in  default  of  bail  for  good  be-  against  a  father  as  a  disorderly  persouv 

havior.     Nor  is  their  jurisdiction  af-  as  provided  by  N.  Y.  Code  Crim.  Pro., 

fected  by  the  Code  of  Criminal  Pro-  4  ^99*   People  v.  Strickland,  13  Abb.  N. 

cedure.     Matter    of      McMahon,    64  Cas.  (Yonkers    City  Ct.)  473.    And 

How.  Pr.  (N.   Y.  Supreme  Ct.)  285.  such  action   may  be  brought  by   the 

And  see  generally  People  v.  Duffy,  5  president  of  the   society  although  no 

Barb.  (N.  Y.)  205;  People  v.  Brown,  formal  action  has  been  taken  by  the 

33  Wend.  (N.  Y.)  47.  society  itself.    People  v,  Strickland,  13 

Wlaoomln.— Laws  of  1887,  c.  218,  ff  Abb.  N.  Cas.  (Yonkers  Ci^  Ct.)  473. 

2,  ^,  do  not  deprive  the  Circuit  Court  2.  State  t\  Carville  (Me.  1888),  14 

of  jurisdiction  of  a  trial  for  an  unlaw-  Atl.  Rep.  942. 

ful   refusal  to  provide  for  one's  wife  Dnrnkennesa. — Under    Rev.     Stat, 

and  minor  children,  granted  by  Rev.  Maine ^  c.  27,  ^  48,  as    amended    by 

Stat.  Wis.,  (   2420.     State  v,  Grunke,  Stat.  1885,  c.  366,  ^  6,  a  complaint  for 

88  Wis.  159.  drunkenness  in  a  public  street  is  defect- 

Ohaiige  of  Gbarga.—- A  charge  against  ive  if  it  fails  to  allege  that  the  defend - 

a     person     for     larceny     cannot     be  ant  was  ** found  intoxicated"  in  such 

changed  by  an  examining  magistrate  street,  the  finding  being  an  essential 

into     one    for    disorderly     conduct,  of  the  offense.     State  v.  Carville  (Me. 

Frankfurter  v.  Bryan,  12  111.  App.  549.  1888),  14  Atl.  Rep.  942. 

Residence  of  Plaintiff  and  Deftndant —  An  affidavit  in  a  prosecution  before 

New  Tork, — Where  the  husband  and  a  mayor  for  intoxication,  under  Rev. 

the  wife  live  in  different  counties — ^the  Stat.  Ohio,  ^  2108,  must  contain  an  aver- 

abandonment  having  occurred   in  an-  ment  that  the  intoxication  resulted  in 

other  state — the  refusal  of  the  defend-  the  disturbance  of  the  good  order  and 

ant  to  support  his  wife,  made  in  the  quiet  of  the  corporation.     Jeffries  v. 

county  in  which  she  resides,  does  not  Defiance,  25  Wkly.  Law  Bui.  (Ohio)  68. 

confer  jurisdiction  on  the  magistrate  Keeping  Disorderly  Hoiiae — Under  a 

of  such  county  either  of  the  person  of  statute  providing  that  "  all  keepers  of 

the  defendant  or  the  subject-matter  of  houses  for  the  resort  of  *  *  *  drunk- 

the    proceedings.      People    v,    Vitan  ards,  tipplers,  or  gamesters  •  •  *  shall 

(Ct.  of  Gen'l  Sess.),  10  N.  Y.  Supp.  be    deemed    disorderly    persons,*'    a 

909,  20  Abb.  N.  Cas.  (N.  Y.)  298.  sworn  complaint  for  the  arrest  of  the 

1.  People  V,  Crandon,  17  Hun  (N.  plaintiff,  charging  that  said  plaintiff 

Y.)  490.  "is  a  disorderly  person,  by  allowing 

The  New  Tork  act  of  1861,  c.  127,  drunkenness    and    gambling    in     his 

to  secure  the  conviction  of  a  husband  saloon,  by  men  and  boys,'Ms  sufficient, 

as  a  disorderly  person,  provides  that  as  it  states  facts  from  which  the  justice 

"  upon  complaint   made    on  oath    to  might  conclude  that  the  plaintiff  had 

any  justice"  he  shall  issue  his  war-  committed  an  offense  under  the  statute, 

rant,  etc.     Under  this  act  the  com-  Gardner  v.  Bain,  5  Lans.  (N.  Y.)  256. 

plaint  required  to  authorize  the  justice  Residence. — Section  5  of  the  New  yer- 

to  issue  a  warrant  for  examination  of  sey  Act  Concerning  Disorderly  Per- 

the  accused  may  be  made  by  the  wife,  sons  (Rev.  Stat.,  ^  305),   relating  to 

as  the  statute  contemplates  a  complaint  proceedings  against  a  deserting  hus- 

on  oath  by  any  person   competent  to  band  or  father,  places  the  jurisdiction 

make  oath  in  legal   proceedings,   and  of  the  court  at  the  place  of  residence, 

does   not    require  such  person  to  be  and  not  at  the  place  of  settlement,  of 

qualified  as  a  witness.    People  v,  Cran-  the  husband  or  father.     A  complaint 

don,  17  Hun  (N.  Y.)  490.  under  this  act  must  show  the  residence 

Soolofey   for  Prevention  of  Cruelty.—  of  the  deserting  husband  or  father. 

Under  Laws  of  1875,  ^'  ^3^»  ^®  Soci-  and  such  complaint  can  only  be  made 
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iBdiefciiimit  and  DISORDERL  Y  COND  UC  T.  Inibniiatioii. 

for  AlnuiYe  or  Offnuiye  Laaguige. — A  complaint  for  disorderly  con- 
duct in  the  use  of  abusive  or  offensive  language  should  show  the 
language  used,^  and  when  the  language  is  used  in  reference  to,  or 
in  the  presence  of,  any  particular  person,  the  name  of  such  person 
should  be  alleged.^ 

Hoftnay  or  Belief. — Where  the  complaint  is  based  merely  on  hearsay 
or  belief,  the  complainant  must  state  the  source  of  his  information 
or  the  grounds  of  his  belief.' 

nL  Wabsavt  Airo  Cokmitmevt. — In  describing  the  offense  of 
disorderly  conduct,  the  particular  circumstances  which  induced 
the  opinion  of  the  magistrate  must  be  set  forth,  and  a  mere 
following  of  the  wording  of  the  statute  is  not  sufficient.*  Thus, 
the  mere  statement  that  a  party  is  a  "disorderly  person,**^  or  that 
the  party  has  been  "  duly  convicted  before  me,"®  is,  under  the 
usual  statutory  provisions,  too  indefinite. 

IV.  iKDiGTMEVTAirolirFOBMATiov — 1.  Generally. — An  indictment 
or  information  for  disorderly  conduct  should  follow  the  language 
of  the  statute  and  state  all  essential  elements  of  the  offense  y  but 

in  the  township  or  city  where  he  re-  family,  a  warrant  directed  to  the  coin- 
sides.  Decker  v.  McLorinan,  43  N.  J.  missioners  of  charities  and  correc- 
L.  415.  tion,    directing    them    to    seize    any 

Oatli. — On  a  complaint  by  the  com-  money  of    the  husband    on   depdsit, 

missioners  of  charities  and  correction  should  also  direct  such  commissioners 

that  a  person  has  abandoned  and  neg-  to  make  an  inventory  of  the   money 

lects  to  provide  for  his  wife,  the  oath  thus  taken  and  return  such  inventory 

of  the  commissioners  is  not  essential,  with   their    proceedings  to  the   next 

as  the  complaint  may  be  sustained  by  court  of  sessions  of  the  county.   Bour- 

the  oath  of  any  person.    People  v.  Pub-  geois*  Case  (Ct.  of  GenU  Sess.),  7  Abb. 

lie  Charities  Com'rs,  9  Hun  (N.  Y.)  N.  Cas.  (N.  Y.)  260. 

213.  Under  Laws  N.  Y.  1881,  c.  187,  in 

1.  Bassette  v.  State,  51  N.  J.  L.  502.  a  commitment  to  the  house  of  refuge 

Under  New  yersey  Revision,  p.  305,  for  women  of  a  person   for  being  a 

a  complaint  for  the  use  of  offensive  common    prostitute    and    associating 

language  on  the    streets  of  a  town,  with   disreputable  people,  the  words 

which  is  specific  as  to  the  time^  place,  "  and   associating    with    disreputable 

and  language  used,  is  sufficient.    Bas-  people  '*  may  be  treated  as  surplusage, 

sette  v^  State,  51  N.  J.  L.  502.  People  v.  Coon  (Supreme  Ct.),  51  N. 

t.  State  V,  Clarke,  31  Minn.  207.  Y.  St.  Rep.  339. 

If  the  name  be  unknown,  this  fact  For  tlie  Protection  of  the  Offleer  it  is 

must  be  alleged.     State  v,  Clarke,  31  sufficient  if  the  warrant  and  commit- 

Minn.  207.  ment  describe  the  offense,  conviction, 

WlaeoiiBln. — In   a  complaint    under  and    sentence,   without    reciting    the 

Rev.  Stat.  Wis.,  ^  4398,  for  the  use  facts.     Bennac  v.  People,  4  Barb.  (N. 

of  offensive  language  tending  to  pro-  Y.)  31. 

voke  an  assault,  it  is  essential  to  allege  6.  Matter  of  Travis,  55  How.  Pr. 
that  the  language  was  used  in  the  (N.  Y.  Supreme  Ct.)  347. 
presence  of  the  complainant  or  of  some  6.  Matter  of  Travis,  55  How.  Pr.  (  N. 
member  of  his  family,  since  the  stat-  Y.  Supreme  Ct. )  347,  where  it  was  held, 
ute  makes  the  offense  to  consist  in  the  under  a  statute  requiring  that  the  mag- 
use  of  such  language  in  reference  to,  istrate  shall  file  a  record  of  the  con- 
and  in  the  presence  of,  another  or  a  viction,  specifying  generally  the  nature 
member  of  his  family.  Peters  v.  State,  and  circumstances  of  the  offense,  that 
66  Wis.  339.  the  commitment  must  state  the  facts 

S.  People  V,  Pratt,  22  Hun  (N. Y.)  300.  of  the  case. 

4.  In    proceedings    against   a  hus-  T.  Quin  r.  State,  65  Miss.  479;  State 

band  for  abandonment  o?  his  wife  and  v.  Fogerson,  29  Mo.  417. 
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if  the  statutory  words  do  not  fully  describe  the  crime,  the  indict- 
ment must  be  expanded  so  that  the  criminal  nature  of  the  offense 
will  be  made  to  appear.^ 

CkHDUBOB  VvifMiM. — Kn  indictmcnt  for  disorderly  conduct  as  a 
common  nuisance  must  show  that  the  whole  community  was 
affected,  and  not  merely  particular  persons.^ 

8.  Intent. — It  is  not  necessary,  in  general,  to  allege  a  wilful  or 
malicious  intent,  such  intent  being  implied  in  the  character  of  the 
offense.* 

3.  Place. — When  the  place  where  the  disorderly  conduct 
occurred  is  an  essential  element  of  the  offense,  such  locality  must 
be  alleged.* 

4.  Lang^uage  Vied. — Under  statutes  punishing  the  use  of  pro- 
fane, offensive,  or  abusive  language,  the  words  or  language  used 
should  be  specifically  set  forth  in  the  indictment.^   But  when  the 

An  information  alleging  that  the  de-  ment    charging  that   the   defendants 

fendant  did  unlawfully,  in  the  presence  assembled  at  a  public  place,  and  pro- 

and  hearing  of   the   prosecutor,  call  fanely  and  with  a  loud  voice  quarreled, 

said    prosecutor  certain  names,    was  etc.,  in  the  hearing  of  divers  persons 

held  sufficient  although  not  charging  then  and  there  assembled,  whereby  a 

in  statutory   terms  that  the  language  certain  singing  school  was  disturbed 

was\i8ed  ^'concerning  him/*  Menasco  and  broken  up,  ad  commune  nocumen- 

V,  State,  32  Tex.  Crim.  Rep.  582.  /«m,  was  held  insufficient  as  anindict- 

'^  Langnace  "  and  "CoaversatloiL.** —  ment  for  a  common  nuisance. 
Under  Rev.  Code  JI/r>j<?Mr/ 1855,  ^  620,  '•  State  v.  Archibald,  59  Vt.  548, 
an  indictment  charging  the  defendant  where  the  statute  provided  that  any 
with  wilfully  and  unlawfully  disturb-  person  who  disturbed  the  public  peace 
ing  the  peace  of  the  neighborhood,  '*  by  tumultuous  and  offensive  ear- 
thy then  and  there  cursing  and  swear-  riage,  by  threatening,  quarreling," 
ing,  and  by  loud  and  abusive  and  inde-  etc.,  should  be  guilty  of  disorderly 
cent  language,"  is  sufficient,  although  conduct. 

the  word  *'  conversation  "  is  used  in  4.  A  Mississippi  statute  makes  it  an 

the  statute.    The  two  words  are  suffi-  offense  to  use  abusive  language  in  **the 

ciently  equivalent  in  meaning.    State  dwelling  house  of  another,  or  the  yard 

V,  Fogerson,  29  Mo.  416.  or    curtilage    thereof,     or    upon    the 

nmnkaBiMM. — Under  Kansas  Laws  public   highway  or  any   other  place 

1883,  c*  i<H>  k  If  ^^  us^  o^  ^^^  word  near  such  premises."    An  indictment 

'*  drunk,"  in  an  information  charging  under  this  statute  charging  the  use  of 

the  defendant    with    drunkenness,  is  such  language  in  the  yard,  when  the 

sufficiently  definite ;    nor  need    it  be  proof  shows  that  it  was  used  outside 

averred  that  others  were  disturbed  by  the  yard,  is  fatally  defective.    Quin  v. 

the  action  of  the  defendant.     State  v.  State,  65  Miss.  479. 

Brown,  38  Kan.  390.  Dnmkanaass. — Under  Kansas  Laws 

1.  State  t'.  Brewington,  84  N.  Car.  of  1883,  c.   104,  ^  i,  making  it  a  mis- 

783;  State  f .  Coffing,  3  Ind.  App.  304.  demeanor  for  any  person  to  be  drunk  in 

**Load  and  Unnsiial  Molse." — Under  any  highway,  street,  or  in  any  public 

Rev.  Stat.  Missouri^  ^  'S^Tt  ^^  indict-  place  or  building,  an  information  which 

ment  which  charges  the  disturbance  of  alleges  that  the  defendant  was  drunk 

a  family '*  by  loud  and  unusual  noise"  in  a  street  of  the  city   is  sufficient, 

is    fatally    insufficient  for  failure   to  without  alleging  the  name  of  the  street, 

charge  a  crime  with  sufficient  particu-  State  v.  Brown,  38  Kan.  390. 

larity  to  inform  the  defendant  of  the  6.  Steuer   v.    State,   59    Wis.    472; 

offense  of  which  he  is  accused.     State  Walton  v.  State,  64  Miss.  207,  where 

V,  James,  37  Mo.  App.  214.  the  statute  provided  for  the  punish- 

I.  State  t'.  Baldwin,   i  Dev.    &   B.  ment  of  any  person  who  should '*  pro- 

(N.  Car.)  195.     In  this  case  an  indict-  fanely    swear    or    curse."      State    v. 

4  Volume  VII. 


Orte  «f  fiapport.  DISORDERL  Y  COND  UCT.  Appeal. 

gravamen  of  the  offense  is  -the  disturbance  of  the  peace,  and 
not  the  use  of  offensive  language,  such  particularity  is  un- 
necessary,* 

T.  VVBSBTAXDIGAVD  QbdsbofSuppobt. — Under  statutes  treating 
persons  refusing  or  neglecting  to  support  their  families  as  disorderly 
persons,  an  order  of  support  cannot  be  made  until  there  has  been 
an  express  adjudication  declaring  the  defendant  to  be  a  disorderly 
person.* 

VI.  ApfeaIu — An  appeal  from  the  judgment  of  a  magistrate 
convicting  a  person  of  disorderly  conduct  may  be  taken  under 
the  general  statutory  provisions  applying  to  misdemeanors,^  and 

Barfaam,  79  N.  Car.    646;    State    v.  Undertakliig  — A^en;  Tork, — An  un- 

Brewington,  84  N.  Car.  783     But  see  dertaking  agreeing  to  indemnify  a  city 

Foreman  v.  State,  31  Tex.  Criih.  Rep.  against  a  wife's  becoming  chargeable 

477,  where,  under  the  Penal  Code,  art.  thereon,  given  by  the  defendant  upon 

495a,  it  was  held  that  the  language  his  conviction  as  a  disorderly  person, 

used  need  not  be  alleged.  may  properly  be  made  in  the  name  of 

Ooia«etioiilnWliloliWorda>weT«Us«d.  the  people  for  the  benefit  of  the  mu- 

—When  the  words  used  are  not  neces-  nicipality  concerned ;  and  a  prosecu- 

sarily  offensive  or  licentious,  unless  tion  for  breach  of  such  undertaking 

aided  by  extrinsic  averments,  an  in-  may  be  brought  in  the  name  of  the  of- 

formation  must  show  in  what  connec-  ficer  appointed  for  that  purpose.  Lutes 

tion  the  words  were  used,  in  addition  v,  Shelley,  40  Hun  (N.  Y.)  197. 

to  setting  forth   the  language   itself.  Under  N.  Y.  Code  Crim.   Pro.,  $$ 

State  v.  Coffing,  3  Ind.  App.  304.    See  899,  901,  904,  an  undertaking  is  not 

also  Peters  v.  State,  66  Wis.  339.  void   because    it    contains  the  words 

Bubstaatlal    Proof   Snffldeiit.^When  '*  according  to  his  means,"  if  it  com- 

the  indictment  avers  certain  language  plies  with  the  statute  in  other  essen- 

or    words    as    having    been    spoken  tials.     Bulkley  v.  Boyce,  48  Hun  (N. 

or  used,  it  is  sufficient  if  there  is  a  Y.)  259;  Spinney  v.  Thurber,  33  Hun 

substantial    accordance    between    the  (N.  Y.)448. 

allegations  and  the  proof.    Thus,  un-  S.  Steuer  v.  State,  59  Wis.  473. 

der  an  indictment  for  using  abusive.  New  York. — Under  Laws  1882,  c.  410, 

insulting,  or  vulgar  language,  it  is  not  ^  1456,  which  provide  that  any  appeal 

necessary  to  prove  the  exact  words  from  or  amendment  to  an  order  of  a 

charged,  but  it  is  sufficient  if  they  are  police  magistrate  convicting  one  as  a 

proved  substantially  as  alleged,  when  disorderly  person  shall  be  exclusively 

the  difference  is  not  such  as  to  cause  a  for  the  action  of  the  Court  of  Special 

variance  in  the  sense.   Benson  v.  State,  Sessions,   an  appeal  still    lies   to  the 

68  Ala.  544.  Court  of  General   Sessions  of    New 

1.  State  V,  Fare,  39  Mo.  App.  no,  York  county    from  an  order  of  the 

overruling  State  v.  Bach,  25  Mo.  App.  Special   Sessions   affirming  a  convic- 

554,  where  the  object  of  the  statute  tion  by  a  police  justice  of  a  defendant 

seems  to  have  been  mistaken.  as  a  disorderly  person.    People  v.  Vitan 

State  V.  Parker,  39  Mo.  App.  116,  (Ct.  of  Gen'f  Sess.),  10  N.  Y.   Supp. 

following  State  v,  Fogerson,  29  Mo.  909,  20  Abb.  N.  Cas.  (N.  Y.)  298. 

417,  where  an  indictment  which  failed  Certiorari, — Laws  of  i860,  c.  508,  §  4, 

to  set  forth  the  words  used  was  held  provide  that  after  conviction  of  a  person 

sufficient.  by  a  magistrate  for  disorderly  conduct, 

a.  Statev.  Ryno(N,  J.  i887),ioAtl.  "any  appeal  from  or  amendment  to 

Rep.  189.  said  order  shall  be  exclusively  for  the 

It  is  not  sufficient  that  the  verdict  action  of  the  Court  of  Special   Ses- 

finds  the  person  guilty  of  disorderly  sions ;"  but  under  this  act  the  Supreme 

conduct,  but  it  must  be  supplemented  Court  may  still  review  the  decision  of 

by  an  adjudication  to  that  effect  be-  the  Court  of  Special  Sessions  upon  a 

fore  an  order  of  support  can  be  ob-  common -law  writ  of  certiorari.     Peo- 

tained.  O'Shaughnessy  v.  McLorinan,  pie  v.  Public  Charities  Com'rs,  9  Hun 

43  N.  J,  L.  410.  (N.  Y.)  213. 
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such  appeals  are  governed  by  the  general  principles  of  appellate 
procedure.* 

1.  Ot^eoUoii  to  tlie  Sirtndiiiifly  of  Ilia  a  trial  de  novo  of  the  issues  of  fact; 

Complaliit  may  be  made  in  the  appel-  and  a  new  determination  and    order 

late  court  before  trial,  on  apped  from  are  to  be  rendered  on  the  facts  found. 

a  justice  of  the  peace,  although  in  the  State  v.    Rjno  (N.  }.  1887),    10  Atl. 

lower  court  the  defendant  has  gone  to  Rep.  189. 

trial    without    objection,    where    the  In    proceedings  against   disorderly 

trial  is  had  de  novo   in  the  appellate  personsafter  a  verdictof  guiltj,  but  be- 

court.     Steuer  v.  State,  59  Wis.  472.  fore  removal  by  certiorari,  the  mag^is- 

Where  the  complaint  is    defective  trate  should    make  out  a  conviction 

for   failure    to    show    residence,    the  which  is  a  record  of  the  proceedings, 

prosecutor  cannot  avail  himself  of  it  and  which   should  contain   the    com- 

when  he  has  failed  to  file  any  objec-  plaint  or  information  or  its  substance; 

tion   in   the  trial  court,  and  when   it  also  the  issuing  and  return  of  the  proc- 

appears  as  a  matter  of  fact  that  the  ess,    the    appearance    of   the    person 

prosecutor  was  a  resident  of  the  city  charged,  and  his  defense  or  confession; 

where     the     complaint    was     made,  if  he  has  not  confessed,  the  evidence 

Decker  v,  McLorinan,  42  N.  J.  L.  413.  produced ;  and,  lastly,  the  judgment  of 

How   Jersey. — Under  Revision  305,  the   magistrate,   which  may  conform 

506,  relating  to  disorderly  persons,  an  to  the  provisions  of   the    particular 

appeal  to  the  Quarter  Sessions,  taken  section  of  the  act  under  which   the 

from  the  decision  of  a  justice,  brings  proceedings  were  instituted.    Preua- 

the  whole  case  before  that  court  for  ser  v,  Cass,  54  N.  J.  L.  533. 
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DISORDERLY  HOUSES. 

By  Malcolm  Taylor. 
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a.  Common-law  Forms,  9. 

b.  Modem  Forms,  10. 

2.  Charging  Offense  as  a  Common  Nmsaaee^  II. 

3.  Keeping  and  Leasing,  12. 

a.  Generally,  12. 

b.  Intent  or  Knowledge,  13. 

c.  Time,  14. 

d»  Location  of  House,  14. 

4.  Names  of  Frequenters,  15. 

5.  Character  of  Frequenters,  15. 

6.  Particular  Acts,  15. 

7.  Duplicity,  16. 

8.  65^  ^  Certain  Phrases,  16. 

Vn.  Alleoatiohs  Airo  Pboof,  17. 

VUL  IVSTBTOTIOVf^  18. 
DL  TSBDIGT  Airo  JVDGMEVT,  1 8. 

CROSS-REFERENCES. 

As  to  Disorderly  Conduct  generally,    see   article    DISORDERL  Y  CON- 
DUCT, ante,  p.   i. 
Prosecution  of  Offenses  Connected  with  Gambling  Houses,  see  article 
GAMING. 

l  SEFnriTloV. — A  disorderly  house  is  a  house  or  other  dwelling 
place  the  inmates  of  which  behave  in  such  a  manner  as  to  become 
a  nuisance  to  the  neighborhood.  The  term  includes  a  bawdy 
house,  gambling  house,  dancing  house,  prohibited  liquor  saloon, 
or  other  habitation  made  obnoxious  by  the  habitual  recurrence  of 
fighting,  noise,  or  violence.* 

1.  Anderson  Law  Diet.  365;  Bouvier  constitute  a  disorderly  house,  Am. 
Law  Diet.  538.  See  generally,  as  to  and  Eng.  Encyc.  of  Law,  tit.  Dis- 
what  has  been  held  by  the  courts  to    orderly  Houses. 
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n.  BIMBDISB. — The  fact  that  a  defendant  may  be  indicted  for  a 
difiFerent  and  less  penal  ofiFense  does  not  prevent  a  prosecution  for 
keeping  a  disorderly  house,  although  both  offenses  were  caused  by 
the  same  acts.^  Nor  is  such  a  prosecution  barred  by  a  conviction 
for  the  minor  offense.* 

m.  JonroxB  OF  Pabtieb. — ^At  ComnoA  Uw  any  number  of  persons 
might  be  jointly  indicted  for  keeping  disorderly  houses,  the  use 
of  the  word  separaliter  in  the  indictment  making  the  charges 
equivalent  to  separate  indictments,'  but  the  omission  of  the  word 
separaliter  was  fatal>  With  us  such  a  form  of  indictment  has 
been  recognized,*  but  in  modem  practice  it  is  not  used.* 

17.  Johtdeb  07  OFFEVSEf. — ^The  common-law  offense  of  keeping 
a  disorderly  house  as  a  common  nuisance  and  a  statutory  offense 
of  the  same  nature  may  be  joined,  in  separate  counts,  in  the  same 
indictment ;''  and  so  with  separate  statutory  offenses.* 

1.  Henrj  v.  Com.,  9  B.  Mon.  (Ky.)  Joinder  OppreutTO.  —  When  such 
361,  in  which  case  the  defendant  might  joinder  would  have  a  vexatious  or  op- 
have  been  indicted  for  selling  liquor  pressive  efTect,  the  court,  in  its  discre- 
to  slaves,  as  well  as  for  keeping  a  dis-  tlon,  may  quash  the  indictment.  Rex 
orderly  house.  v.  Kingston,  8  East  41. 

The  provisions  of  New  Tork  Code  4.  3  Hale  P.  C,  174;  Young  v.  Rex, 

Crim.  Pro.  relating  to  disorderly  per-  3  T.  R.  98. 

sons  do  not  abolish  the   common-law  6.  State  v,  McDowell,   Dudley   (S. 

remedy  by  indictment  against  such  per-  Car.)  346. 

sons  for  keeping  a  disorderly  house.  6.  State  v.  Kail,  19  Ark.  563;  i  Bish- 

The  two  remedies  have  different  ends  in  op  Crim.  Pro.,  %  475,    See  also  Cox  v, 

view,  and  both  may  be  taken  against  any  State,  76  Ala.  69. 

person  who  keeps  such  a  house.  People  T.  Wooster  v.   State,   55  Ala.  217; 

V.  Sadler,  97  N.  Y.  146.  Com.    v,   Kimball,     7   Gray   (Mass.) 

Injunction. — An  injunction  will  lie  328. 

to  restrain  the  use  of  premises  as  a  dis-  And  so  with  the  statutory  offense   of 

orderly  house  where  the  persons  oc-  **  being  a  common  prostitute."     Woos- 

cupying  the  house  act  in  a  boisterous,  ter  v.  State,   55  Ala.  217,  overruling 

noisy,  and  indecent  manner,  and  there-  Norvell  v.  State,  50  Ala.  174, 

by  interfere  with  and  render  uncom-  8.  Com.    v.    Davenport,    2    Allen 

fortable  the  use    and    occupation  of  (Mass.)  299. 

plaintiff's  premises,  although  the  acts  Where  one  offense  may  be  committed 

complained  of  are  also  indictable  and  in  two  or  more  different  ways  which 

constitute  a  public   nuisance.     Cran-  are  included  under  the  same  general 

ford  v.  Tyrrell,  128  N.  Y.  341.  definition  and  made  punishable  in  the 

2.  Price  V.  State,  96  Ala.  I,  where  the  same  manner,  such  various  ways  of 
defendant  had  been  convicted  for  vio-  committing  the  offense  do  not  consti- 
lation  of  the  Sunday  laws.  tute  distinct    offenses,    and    may  be 

8.  I    Hale    P.   C.    174;    Young   v.  charged  conjunctively  in  one  count  of 

Rex,  3  T.  R.  106;  State  v.  McDow-  the  indictment.     Willis  ».  S tote  (Tex. 

ell,  Dudley  (S.  Car.)  347.  Crim.  App.  1895),  29  S.  W.  Rep.  787, 

HulMUid  and  Wlft. — At  common  law  where  the  indictment  charged  the  keep- 
a  husband  and  wife  might  be  jointly  ing  of  a  disorderly  house  and  the  know- 
indicted  for  keeping  a  disorderly  ingly  permitting  it  to  be  kept, 
house,  as  the  keeping  of  such  a  house  CompeUlng  Electton. — The  refusal  of 
does  not  necessarily  import  property,  a  judge  to  grant  the  defendant's  de- 
but may  signify  that  share  in  the  man-  mand,  asking  an  order  to  compel  the 
agement  of  the  house  which  the  wife  plaintiff  to  elect  upon  which  count, 
has  as  well  as  the  husband.  Reg.  v.  among  several,  he  would  rely,  in  an  in- 
Williams,  10  Mod.  63;  Rex  v,  Dixon,  dictment  contoining  a  count  for  keep- 
10  Mod.  335.  ing  a  disorderly  house,  is  not  error  for 
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Y.  flOM?LAnrT. — ^A  complaint  charging  this  offense  must  contain 
allegations  sufficient  to  describe  the  offense,  locate  the  house  or 
houses,  and  show  that  they  were  disorderly.^ 

firtat. — No  allegation  of  wilful  or  unlawful  intent  on  the  part  of 
the  defendant  is  necessary  when  theoffense  is  punishable  by  statute.^ 

TL  IraiomssT  —  1.  Generally — a.  Common-law  Forms. — 
Under  the  common-law  practice  the  mere  allegation  that  the 
defendant  kept  a  disorderly  house  was  insufficient.^    It  was  essen- 

which  an  exception  will  lie.    Com.  v,  made    the  subject  of  the   gambling. 

Darenport,  3  Allen  (Mass.)  399.  Com.  v.  Ferry,  146  Mass.  203. 

A  defendant's  ripjht  may  be  seriously  Duplicity. — In  a  prosecution  for  keep- 
compromised  by  his  being  compelled  ing  a  disorderly  house,  a  complaint  is 
to  go  to  trial  upon  an  indictment  charg-  not  defective  for  duplicity  because  it 
ing  more  than  one  offense,  and  the  fact  alleges  that  defendant  was  the  owner, 
that  he  has  pleaded  to  such  an  indict-  tenant,  and  lessee  of  the  house.  The 
ment  does  not  deprive  him  of  the  right  proof  of  either  would  be  sufficient, 
tocompei  an  election  by  the  prosecutor  the  other  elements  of  the  crime  be- 
as  to  the  count  on  which  he  would  rely  ing  established.  Merrell  v.  State 
at  the  trial.  State  v.  Abrahams,  6  (Tex.  Crim.  App.  1895),  29  S.  W. 
Iowa  118.  Rep.  41. 

It  would  seem  that  in  such  a  case,  A  complaint  charging  defendant  in 

where  the  plea  of  not  guilty  had  been  the  same  count  with  being  engaged  in 

entered,  the  defendant  might  compel  the  business  and  employment  of  both 

the  election  without  withdrawing  his  "  registering  bets  and  selling  pools  *  Ms 

plea,  and  tustaUn  his  motion  for  a  rule  not  open  to  the  objection  of  duplicity, 

upon  the  prosecuting  attorney  to  elect,  as  they  are  but  different  parts  of  one 

State  V.  Abrahams,  6  Iowa  118.  transaction.    Com.  v.  Ferry,  146  Mass. 

1.  Northern  Pac.  R.  Co.  v.  Whalen,  203. 

3  Wash.  Ter.  452,  Hew  York. — As  to  what  has  been  held 

A  complaint  charging  that  defend-  a  suflScient  complaint  under  N.    Y, 

ant,  on  a  particular  day,  "and  on  di-  Penal  Code,  ^  322,  for  the  offense  of 

vers  other  days  and  times  t)etween  that  keeping  a  disorderly  house,  see  People 

day  and  the  day  of  making  this  com-  v.   Hulett  (Supreme   Ct.),  15   N.  Y. 

plaint,  •  •  ♦  within  the  judicial  district  Supp.  630. 

of  said  court,  did  keep  a  certain  house  Under  Laws  1890,  c.  55,  ^  2,  provid- 
of  ill  fame  there  situate,"  etc.,  sufficient-  ing  that  the  recorder  of  the  city  of 
ly  alleges  the  place  where  and  the  time  Gloversville,  N.  Y.,  shall  have  power 
when  the  offense  was  committed.  Com.  to  Issue  all  criminal  processes,  to 
V.  Shea,  150  Mass.  314.  receive  and  hear  all  informations  and 
Hie  mere  allegation  that  the  houses  complaints,  and  to  hear,  try,  and  de- 
were  public  and  private  nuisances  is  termine  all  charges  of  misdemeanor, 
insufficient  and  fatally  defective,  such  recorder  has  jurisdiction  over  a 
Northern  Pac.  R.  Co.  v,  Whalen,  3  complaint  for  keeping  disorderly 
Wash.  Ter.  452.                                      *  houses.     People  v.   Hulett  (Supreme 

fool  Rooms. — ^A    complaint    setting  Ct.),  15  N.  Y.  Supp.  630. 

forth  the  keeping  of  a  room  with  ap-  Indiana. — A  complaint  alleging  that 

paratus,  books,  and  other  devices  for  defendant  did  "  keep  a  house  of  ill  fame 

the  purpose  of  registering  bets,  selling  and  prostitution  within  said  city  "  suffi- 

pools  upon  the  results  of  trials  of  skill,  ciently  describes  the  offense  in  a  civil 

speed,  endurance,  etc.,  sufficiently  de-  action.    Greensburgh  v,    Corwin,   58 

scribes  the  apparatus  used,  as  the  es-  Ind.  518. 

sence  of  the  complaint    lies    in    the  In  a  prosecution  under  Acts  of  1859 

unlawful  purpose  for  which  such  appa-  for  keeping  a  disorderly  house,  an  affi- 

ratuswasused,  and  not  in  the  apparatus  davit  which  fails   to   specify   the  acts 

itself.    Com.  v.  Ferry,  146  Mass.  203.  constituting  the  disorder  is  insufficient. 

And  such  a  complaint  need  not  de-  Hosea  v.  State,  47  Ind.  180. 

scribe  the  method  of  such  selling  and  2.  Com.  v.  Shea,  150  Mass.  314. 

registering,  or  the  pfuticular  contests  8.  Rex  o.  Dixon,  10  Mod.  335. 

9  Volume  VII, 


Indiotmnit.  DISORDERL  Y  NO  [/SES.  Owwndl^ 

tial  to  set  out  the  facts  constituting  the  offense,  varied  to  describe 
the  conduct  in  the  particular  instance.^ 

t.  Modern  Forms. — Where  the  indictment  is  for  the  common- 
law  offense,  the  same  particularity  is  in  general  necessary,*  and 
while  the  forms  of  indictment  which  were  in  use  under  the  ancient 
practice  are  no  longer  necessary,  yet  the  same  acts  which  formerly 
constituted  the  offense  of  keeping  a  disorderly  house  are  now 

Oambllxig  Hovm. — There  are  a  num-  charged  the  common-law  nuisance  of 

ber  of  dicta  to  the  effect  that  a  general  a  disorderly  house.     State  v.  Haines, 

charge   that  the  defendant    kept  and  30  Me.  65. 

maintained  a  common  gaming  house  is  And  an  indictment  which  charged 
a  sufficient  averment  of  the  offense,  the  defendant  with  keeping  '*  a  cer- 
Halroyd,  ].,  in  Rex  v,  Rogier,  x  B.  db  tain  unlawful,  disorderly,  and  ill-gor- 
C.  273, 8  E.G.  L.  117;  Rex  v.  Dixon,  erned  house,"  "  as  a  common  tavern^" 
10  Mod.  335;  Mason's  Case,  i  Leach  **  without  any  lawful  authority  or 
(C.  C.)  487;  Morton,  J.,  in  Com.  v,  license,**  and  kept  "a  common  tip- 
Pray,  13  Pick.  (Mass.)  359.  pling  house,**  and  therein  sold  liquors. 

For  form  of  indictment  held   to  be  etc.,  is  a  good  common-law  indictment 

sufficient,  see  Rex  v.  Rogier,  i  B.  &  C.  for  keeping  a  disorderly  house.     U.  S. 

273,  8  E.  C.  L.  117.  V.  Columbus,  5  Cranch  (C.  C.)  304. 

1.  For  form  of  indictment  for  keep-  Hoiue  of  HI  Fame.  —  In  Texas  and 
ing  a  disorderly  house  at  common  law,  Alabama  it  is  sufficient  to  allege  in  the 
see  2  Chitty  Cr.  Law  38  et  seq.  indictment  that  the  defendant  kept  a 

An  indictment  charging  that  the  de-  disorderly  house,  said  house  then  and 
fendant  ''did  keep  and  maintain,  and  there  being  kept  for  the  purpose  of  pub- 
yet  doth  keep  and  maintain,  a  certain  lie  prostitution.  Thompson  v.  State, 
common,  ill-governed,  and  disorderly  2  Tex.  App.  82;  Brown  v.  State,  2  Tex. 
house  ;  and  in  the  said  house,  for  his  App.  189 ;  Brooks  v.  State,  4  Tex.  App. 
own  lucre  and  profit,  certain  evil  and  567 ;  Toney  v.  State,  60  Ala.  97. 
ill-disposed  persons,  of  ill  name  and  Gaming  House. — Although,  in  an  in- 
fame  and  of  dishonest  conversation,  to  dictment  for  the  offense  of  keeping  a 
frequent  and  come  together,  then  and  common  gaming  house,  it  is  usual  to 
the  said  other  days  and  times,  there  charge  that  the  defendant  did  procure 
unlawfully  and  wilfully  did  cause  and  persons  of  evil  fame  and  disposition  to 
procure ;  and  the  said  persons  in  the  assemble  there,  etc.,  yet  it  would  seem 
said  house,  then  and  the  said  other  that  in  no  case  are  such  matters  of 
days  and  times,  there  to  be  and  remain,  description  material,  and  that  it  is  suf- 
fighting  of  cocks,  boxing,  playing  at  fie  lent  to  allege  the  offense  of  keeping 
cudgels,  and  misi3ehaving  themselves,  a  common  gaming  house  generally, 
unlawfully  and  wilfully  did  permit  and  Lord  v.  State,  16  N.  H.  325,  citing'Rt:L 
yet  doth  permit,**  was  held  not  to  be  v,  Rogier,  i  B.  &  C.  273,  8  E.  C.  L.  117; 
subject  to  demurrer  on  the  ground  of  Clark  v.  Periam,  2  Atk.  339;  J'AnsoD 
being  too  general.  Rex  v.  Higginson,  v.  Stuart,  i  T.  R.  753.  * 
2  Burr.  1332.  ProMblted  Llqnor  Saloon. — An  indict- 

2.  Taylorv.  Com.,  iDuv.  (Ky.)  160;  ment  which  charges  that  the  defend- 
Leary  v.  State,  39  Ind.  544;  Mains  v.  ant,  at  a  specified  time  and  place,  "a 
State,  43  Ind.  327;  State  t;.  Stevens,  40  certain  tenement  there  situate,  used 
Me.  559;  Com.  v,  Stewart,  i  S.  &  R.  for  the  illegal  keeping  and  sale  of  in- 
(Pa.)  342;  U.  S.  V,  Milburn,  4  Cranch  toxicating  liquors,  knowingly  and 
(C.  C.)  719.  unlawfully  did    keep   and   maintain'* 

An  indictment  which  charged  in  sub-  contains  a  sufficient  description  of  the 

stance  that  the  defendant  kept  a  cer-  offense  alleged.     Com.  v.  Davenport, 

tain  bowling  alley,  at  which  certain  2  Allen  (Mass.)  399. 

persons  played  at  bowls,  thereby  cans-  Hew  Toxk. — The  provisions  of  N.  Y. 

ing  great  noise,  damage,  and  annoy-  Code    Crim.  Pro.    relating  to   disor- 

ance,    and    becoming    injurious    and  dcrly  persons  have  not  superseded  the 

dangerous  to  the  comfort  of  divers  in-  common-law    remedy   by  indictment 

dividuals  and  of  the  public,  and  to  the  against  the  keeper  of  a  bawdy  house, 

common    nuisance,    etc.,    sufficiently  People  v.  Sadler,  97  N.  Y.  146. 
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required  to  be  alleged  and  proved  to  warrant  a  conviction.^ 

Vadar  Btatnto. — But  in  indictments  for  the  statutory  offenses  it  is 
sufficient  to  follow  the  wording  of  the  statute,  when  the  language 
is  such  as  to  identify  the  offense.? 

8.  Chaiging  Offenie  as  a  Common  Vnisanoe. — An  indictment  for 
keeping  a  disorderly  house  as  a  common  nuisance  must  conclude 
by  alleging  that  the  act  or  acts  were  to  the  common  nuisance  of 
the  public'     But  when  the  indictment  is  for  an  offense  created 

1.  Com.  v.  Bessler  (Ky.  1895),  30S.  nuisance.    State    v.   Homer,    40    Me. 

W.  Rep.  1 01 2.  438. 

S.  State  V.  Stevens,  40  Me.  559.  Maryland. — See   Smith   v.    State,   6 

Although  an  indictment  follows  the  Gill  (Md.)  425. 
ancient  precedents  it  maj  still  set  forth  MaasacliUMttt. — See  Wells  v.  Com., 
a  statutory  offense,  and  the  fact  that  it  12  Graj  (Mass.)  326;  Com.  v.  Ashley, 
also  charges  a  common-law  offense  is  2  Gray  (Mass.)  356. 
not  error,  provided  the  statutory  offense  mnonrl. — In  an  indictment  for  keep- 
is  charged  with  sufficient  certainty  and  ing  a  bawdy  house  the  statute  does  not 
particularity.  People  v.  Hatter  (Ul-  require  the  name  of  the  prosecutor  to 
ster  County  Ct.  of  Sess.),  22  N.  Y.  be  indorsed  on  the  indictment  State 
Supp.  691.  V,  Bean,  21  Mo.  267. 

BMllain. — The  tenth  section  of   the  Montana. — For  forms  of  indictment^ 

act  defining  misdemeanor  (2  G.  &  H.  see  State  v,  Hendricks,  15  Mont.  194, 

461 ) ,  so  far  as  it  complies  with  the  Texas. — F6r  forms  of  indictment  for 

thirteenth  section  of  the  Temperance  keeping  disorderly  houses  which  have 

Law  of  1859  (i  G.  &  H.  617),  is  re-  been  held  sufficient  under  the  Texas 

pealed,  and  an  information  charging  statutes,  see  Mansfield  v.  State  (Tex. 

that  a  certain  person,  on  a  certain  day,  Crim.  App.  1894),  24  S.  W.  Rep.  901 ; 

and  on  other  days  subsequent  and  prior  Loraine  v.  State,  22  Tex.  App.  640; 

thereto,  was  the  owner  and  keeper  of  State  v.  Flynn,  35  Tex.  354 ;  Morris  v. 

a  house  wherein  he  sold  intoxicating  State,  38  Tex.  603 ;  Sylvester  v.  State, 

liqoorsy  and  then  and  there  kept  said  42  Tex.  496 ;   Lowe  v.  State,  4  Tex. 

house  in  a  disorderly  manner  to  Hie  an-  App.  34 ;  Thompson  v.  State,  2  Tex. 

noyance  of  citizens  living  in  the  vicin-  App.  82 ;  Brown  v.  State,  2  Tex.  App. 

ity,  specifying   the    sort    of   disorder  189 ;  Killman  v.  State,  2  Tex.  App.  222. 

suffered,  namely,  suffering  persons  to  Vannont. — See  State  v.  Nixon,   18 

congregate  and  remain  in  and  about  the  Vt.  70. 

same,  making  divers  disturbances  and  8.  State    v,  Stevens,  40  Me.    559; 

tumults,  is  sufficient  under  authority  of  Hunter  v.  Com.,  2  S.  &  R.  (Pa.)  298; 

the  above   acts.    Huber  v.  State,  35  Mains  v.  State,  42  Ind.  327. 

Ind.  175.  Insertion  of  Statutory  Terms. — In  an 

lOwa. — An  indictment  charging  the  indictment  charging  the  keeping  of  a 
accused  with  keeping  a  "  house  of  ill  house  of  ill  fame  as  a  common  nui- 
fame,  for  the  purpose  of  prostitution  sance,  the  mere  insertion  of  the  words 
and  lewdness,  •  •  •  to  the  disturbance  "  at  which  said  house  prostitution  and 
of  others,"  is  sufficient.  State  v.  lewdness  were  then  carried  on  and 
Alderman,  40  Iowa  375.  permitted  "  does  not  warrant  the  con- 
As  to  the  sufficiency  of  an  indict-  elusion  that  the  offense  charged  is  that 
ment  for  keeping  a  gambling  house,  of  keeping  a  house  of  ill  fame  instead 
under  Code  Iowa,  f  2761,  see  State  v.  of  a  common  nuisance.  State  v.  Odell, 
Manrer,  7  Iowa  406,  with  form  of  in-  42  Iowa  75. 
dictment  there  gflven.  But  the  insertion  of  the  words  "  to 

■alno. — Under  Rev.  Stat.  Me.,  c.  160,  wit,  a  certain  house  of  ill  fame,"  under 

^  15,  an  indictment  alleging  that  defend-  a  charge  of  keeping  a  certain  common 

ant  "did  keep  a  certain  house  of  ill  nuisance,  cannot  be  rejected  as  sur- 

fame,  then  and  there  resorted  to  for  the  plusage,  as  they  charge  an  offense  un- 

pnrpose  of  prostitution  and  lewdness,  der  an  act  afi;ainst  the  maintenance  of 

by  the  consent  and  with  the  knowledge  houses  of  ill  fame,  and  not  under  an  act 

of  said  M.  H.,"  was  held  to  be  suffi-  making  such  houses  a  common  nui- 

cicnt,    without    alleging   a    common  sance.    Com.v.Lavonsair,  132  Mass.  i. 
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by  statute,  and  such  offense  is  made  a  crime   independent  of 

other  facts  or  circumstances,  the  above  conclusion  in  the  indict- 
ment is  unnecessary.*  And  the  omission  of  the  words  "  to  the 
common  nuisance*'  is  immaterial,  when  the  acts  constitute  a 
nuisance  per  se^ 

8.  Keeping  and  Leadng — a.  Generally. — ^An  indictment   for 

keeping  or  leasing  premises  for  disorderly  purposes  must  allege 
that  the  defendant  either  kept  the  house  himself,  or  leased  it  to 
another  knowing  the  purpose  for  which  it  would  be  used,^  or  it 

AHeglog    DistmlMnee.  —  Where    the  Conttauou.  Uie — Iowa, — Under  Code 

offense  is  charged  as  a  common  nui-  Iowa,  ^  ayai,  in  an  Indictment  forkeep- 

sance,  an  allegation  of  disturbance  to  ing  a  gambling  house,  it  is  not  neces- 

the  public  is  necessary.     Thatcher  v.  sary  to  allege  that  the  house  wu  kept 

State,  48  Ark.  60.  in  continuous  use,  although  this  maj 

1.  State  V.   Stevens,    40    Me.   559;  be  proved  under  a  general  allegation. 

State  V.  Wilson,  93  N.  Car,  608.  State  v.  Crogan,  8  Iowa  523. 

An   indictment  which  alleges  that  Dlegal  Bale  of  Uqoon. — In  an  indict- 

the  defendant  kept  and  maintained  a  ment  under  Stat.  Mass.  1855,  c.  405,  4  i* 

building   used   as  a  disorderly  house,  an  allegation   that   a  certain  building 

" to  the  common  nuisance  of  all  good  was    ''used   for  the  illegal   sale  and 

citizens,"    is    sufficient    without    ex-  keeping  of  intoxicating  liquors  "  is  suf- 

pressly  averring  that  defendant   kept  ficient,  without  alleging  more  particu- 

and  maintained  a  common  nuisance,  larly    that   such    keeping    was   illegal 

when  the  statute  under  which  the  in-  or  without  appointment  or  authority, 

dictment  is  brought  declares   such  a  Com.  v,  Kimball,  7  Gray  (Mass.)  328. 

house  to  be  a  common  nuisance.    Wells  LlCMiMd  Saloon  —  Indiana.  —  Under 

t'.Com.,  12  Gray  (Mass.)  326;  State  t».  the  Ind.  Temperance  Act  of  1859,  h  *3» 

Osgood,  85  Me.  288.  an  indictment  for  keeping  a  licensed 

S.  Rex    V,   Dixon,    xo    Mod.     335 ;  saloon  need  not  allege  that  such  house 

State  V,  Baldwin,    i   Dev.   &  B.  (N.  was  licensed.    Joseph  v.  State,  4a  Ind. 

Car.)  195,  where  the  court  said :  "  If  370. 

the  facts  charged  must,  from  their  Actual  Oocnmnce  of  Disorderly  4ctt. 
very  nature,  have  created  a  nuisance  — Under  Rev.  Stat.  Indiana^  $  29,  an 
to  the  citizens  in  general,  the  words  indictment  charging  the  defendant  with 
ad  commune  n  oc  urn  en  /  u  m,  thouf^h  at-  keeping  a  room '*to  be  used  and  occupied 
ways  proper  and  safest  to  be  inserted,  for  gambling  "  is  sufficient  without  al- 
may  be  omitted,  for  they  neither  de-  leging  that  gambling  actually  took  place 
scribe  the  crime  nor  the  facts  which  in  the  room.  The  offense  created  by 
constitute  it.  Such  facts  necessarily  the  statute  is  the  keeping  of  the  room 
show  the  crime.  If  the  facts  charged  for  such  a  purpose,  and  not  the  use  of  it. 
show  an  offense  inconvenient  and  State  v.  Miller,  5  Blackf.  (Ind.)  502; 
troublesome,  that  may  have  extended  Sowie  t».  State,  11  Ind.  492. 
its  annoyance  to  the  community,  or  Texas. — Under  the  Act  of  April  4, 
may  have  reached  only  certain  indi-  1889,  declaring  a  penalty  for  "any 
viduals  of  that  community,  the  aver-  owner,  lessee,  or  tenant"  who  shall  keep 
ment  of  ad  commune  nocumentum  a  disorderly  house,  an  indictment  is  fa- 
becomes  indispensable."  tally  defective  which  fails  to  allege  that 

8.  Taylor  v.  Com.,  1  Duv.  (Ky.)  i6o;  accused  was  the  owner,  lessee,  or  ten- 
State  v.  Brown,  7  Wash.  10,  keeping  a  ant  of  the  house.     Lamar  v.  State,  30 
house  where  women  were  employed  to  Tex.  App.  693. 
dance  and  draw  custom.  Oamlng  House — Netu  Hampshire. — 

Keex>ing  a  Single  Story. — Under  an  An  indictment  alleging  the  keeping  of 

indictment  at  common  law  for  keeping  a  gaming  house  need  not  show  what 

a  disorderly  house,  it  is  no  variance  that  games  were  played  or  the  amount  of 

the  defendant  kept  only  a  single  story  money  at  stake.     State  v,  Prescott,  33 

in  the  building.    Com.  v.  Bulman,  118  N.  H.  212. 

Mass.  456.      See    also    Com.    v.  Mc-  House  of  ni  Fame— (7«0r^r  a. — ^Thein- 

Caughey,  9  Gray  (Mass.)  296.  dictment  must  charge  that  the  house 
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must  be  shown  that  the  disorderly  acts  were  permitted  by  the 
defendant  at  his  own  house.' 

Ghaiging  Lewor. — A  person  who  demises  a  house  to  be  kept  as  a 
disorderly  house,  and  which  is  so  kept  with  his  knowledge,  stands 
in  the  same  position  as  the  keeper  of  the  house,  and  an  indictment 
should  charge  him  as  the  keeper  in  the  ordinary  form,^  but  the 
lessee  may  be  joined  with  him  in  the  indictment.* 

"  y«r  LMre.*' — ^The  allegation  that  the  house  was  kept  for  lucre  or 
gain,  which  is  usually  found  in  the  precedents,  is  unnecessary, 
whether  the  indictment  be  at  common  law  or  under  statute.^ 

b.  Intent  or  Knowledge. — It  must  be  shown  that  the  owner 
or  lessor  knew  the  purposes  for  which  the  house  would  be 
used/  or  that  the  owner  let  the  house  with  intent  that  it  should 

was  kept  "for  the  practice  of  adulterj  4.  Com.  v.   Wood,  97  Mass.  335; 

and  fornication"  either  by  the   owner  Com.  v,  Ashley,  3  Gray  (Mass.)  356; 

or  the  lessee.     Jordan  v.  State,  60  Ga.  State  v.  Porter,  38  Ark.  637 ;  State  v» 

656.  Homer,  40  Me.  438;  State  v,  Nixon, 

1.  Stephanes  v.  State,  21  Tex.  206,  18  Vt.  71;  State  t'.  Bailey,  21  N.   H. 

where  the  indictment  alleged  the  keep-  343. 

ing  of  a  disorderly  house  by  allowing,  There  is  no  difference  in  this  respect 

permitting,  etc.,  but  failed  to  aver  that  between  the  different  kinds  of  disor- 

the  defendant  permitted  the  acts  al-  derly  houses.     They  are  all  indictable 

leged    at  his  own   house.     Archbold  on  the  same  principle,  vim,,  that  ther 

Cr.  PI.  607;  Wharton  Precedents  433.  are  nuisances.     State  v.  Bailey,  21  N. 

S.  People  V,  Erwin,  4  Den.  (N.  V.)  H.  343. 

129.  5.  State  V.  Leach,  50 Mo.  535;  Drake 

Where  the  renting  of  a  house  to  be  v.  State,   14  Neb.  535 ;    Frederick  v, 

kept  as  a  disorderly  house  is  made  a  Com.,  4  B.  Mon.  (Ky.)  7;    State  v, 

criminal  offense  by  statute,  a  person  so  Abrahams,  6  Iowa  117. 

renting  a  house  may,  nevertheless,  be  Actual  Use. — It  is  sufficient  to  allege 

punished  bycharginghim  in  the  indict-  that    the    defendant    knowingly    per- 

ment  with  keeping  a  disorderly  house,  mitted  the  use  of  the  house  for  illegal 

'which  charge   will    be    sustained  by  purposes,  without  averring  that  it  was 

proof  of  the  leasing  or  letting  of  the  in  fact  so  used  and  occupied.     Such 

house  for  that  purpose.   State  v,  Lewis,  an  averment  is  a  certainty  to  a  certain 

5  Mo.  App.  4^.  intent  in   general,   and   is   all  that  is 

VSBM  of  Lessee.  —  The  indictment  required ;    a    certainty    to    a  certain 

must  give  the  name  of  the  lessee,  or  intent  in  particular  is  not  required  in 

state  some  reason  for  not  giving  it,  and  criminal  pleading.    Crof ton  v.  State, 

should  also  charge   that  he  accepted  25  Ohio  St.  249. 

the  lease.     Com.  v,  Moore,  11  Cush.  But  in  TV^ff^^^e^  mere  knowledge  is 

(Mass.)  600.  insufficient,  and  the  indictment  must 

Texas. — Under  Code  Crim.  Pro.  426,  allege  the  actual  use  of  the   house, 

which  provides  that  "where  one  person  State  v,  Wheatley,  4  Lea  (Tenn.)  230. 

owns  the  property  and  another  per-  Oaming  HOose. — Under  the  Gambling 

son  has  the  possession,  charge,  or  con-  Act  of   1833,   an   allegation   that  the 

trol  of  the  same,  the  ownership  there-  defendant     *'  did     keep    a    gambling 

of  may  be  alleged  to  be  in  either,"  an  house'*   is    sufficient   to   identify  his 

indictment  which  alleges  that  the  de-  interest  or  concern  in  the  house.     But 

fendant  was  the  owner  of  the  house  is  the  indictment  must  also  charge  that 

proper  although  in  fact  he  rented  the  the    gaming    was    permitted    by  the 

house  and  had  merely  the  control  and  defendant,  and  the    mere    allegation 

management  of    it.    Flynn  v.    State  that  he  kept  a  house  in  which  games 

(Tex.  Crim.  App.  1895),  32  S.  W.  Rep.  were  played  and  permitted  is  not  snf- 

1041 .  ficient,   for  i^  might  have  been  without 

S.  People  V,  Erwin,  4  Den.  (N.  Y.)  his  permission  or  knowledge.    Com. 

139.  V,  Crupper,  3  Dana  (Ky.)  406. 
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causes  of  the  noise  and  disturbance.^ 

7.  Dnplioity. — An  indictment  for  keeping  a  disordeiiy  house  is 
not  double  because  it  alleges  that  the  defendant  krat  a  house  on  a 
certain  day,  and  on  divers  other  days  and  times,^  nor  because  it 
states  several  distinct  acts  of  disorder,'  nor,  under  the  modem 
rules  of  practice,  because  it  contains  two  counts  setting  forth  the 
same  offense  in  the  same  manner  with  slight  verbal  variations.^ 

Itatentat  vaAm  YideUeet. — In  an  indictment  for  a  statutory  offense, 
the  use,  under  a  videlicet,  of  phrases  which  also  describe  the  com* 
mon-law  offense  of  keeping  a  disorderly  house  does  not  render  the 
indictment  bad  for  duplicity.^ 

8.  JJwb  of  Certain  Pbraaei. — Where  certain  phrases  are  used  in 
the  indictment  which,  although  not  the  proper  legal  wording 
and  that  commonly  used,  are  sufficient  to  characterize  the  offense, 
such  irregularity  is  immaterial.® 

which  the  parties   plajed.      State  tr»  fame,  resorted  to  bj  persons  for  the 

Presoott,  33  N.  H.  2i2»  purpose  of    prostitution  '*or"  lewd- 

Seeehrlng     Skden    Goods. — As     the  ness,  onlj  charges  one  offense — tibat 

offense  of  keeping  a  house  for  such  a  of  keeping  a  house  of  ill  fame.    State 

purpose  depends  on  whether  the  goods  v.  Toombs,  79  Iowa  741. 

wereactuallj  stolen,  the  specific  acts  4.  State  v,  Brady,  16  R.  I.  51 ;  State 

which  constitute  the  offense  must  be  v.  Doyle,  15  R.  I.  527. 

shown  in  the  indictment    Hickey  v.  6.-Com.o.  Hart,  10  Grraj  (Mass.)  465. 

State,  53  Ala.  514.  Such  a  statement  may  often  be  nee* 

1.  Thatcher  v.  State,  48  Ark.  60.  essarj  to  enable  the  pleader  to  fix  with 

S.  State  V.  Prescott,  33  N.  H.  212.  certainty  what    before   was    general. 

S.  State  V.  Prescott,  33  N.  H.  212,  Com.  v.  Hart,  10  Gray  (Mass.)  465. 

an  indictment  for  keeping  a  gaming-  Maswirliuastta.  —  In    an    indictment 

house.  under  Stat.  Mass.  1855,  c.  405,  §  i,  the 

Jointly  and  SeveraUy . — An  indictment  statement,  under  a  videlicet,  of  the'  yaii- 

which  charged  that  two  persons,  both  ous  purposes  for  which  the  house  was 

i'ointly  and  severally,  kept  a  disorderly  used  does  not  render  the  indictment 
louse  was  held  not  to  be  erroneous,  bad  for  duplici^,  and  such  an  indict- 
for,  in  the  words  of  the  judge,  **who-  ment  is  sufficient  without  alleging  that 
ever  says  that  both  of  them  did  keep,  the  house  was  used  by  the  defendant 
etc.,  does  in  truth  and  consequence  for  purposes  enumerated.  Com.  v, 
say  that  each  of  them  did  so.'*  Rex  Kimball,  7  Gray  (Mass.)  J28. 
V,  Dixon,  10  Mod.  335.  SnipliuM^. — An  indictment  for  the 
Coidiuiottraiy  or  OomulatlT^. — ^Pub.  com  mon-law  offense  of  keeping  a  gam- 
Stat.R.  I.,  c.  80,4  I,  declares  "all  grog-  ing  house  which  concludes  with  the 
shops,  tippling  shops,  or  buildings,  words  *'  contrary  to  the  form  of  the 
places,  or  tenements,'*  used  for  uie  statute  in  such  case  made  and  pro- 
illegal  sale  of  liquors,  etc.,  to  be  nui-  vided*'  is  not  bad  for  inconsistency,  as 
sances.  An  indictment  charging  the  the  words  **  contrary  to  the  statute," 
keeping  of  ''a  certain  grogshop  and  etc.,  will  be  regarded  as  surplusage,  and 
tippling  shop  and  building,  place,  and  not  as  indicating  a  prosecution  under 
tenement  used  for  the  illegal  sale "  of  the  statute  against  gaming  houses. 
liquors,  etc. — whether  by  the  use  of  the  Vanderworker  v.  State,  13  Ark.  700. 
terms  conjunctively  the  intention  was  6.  State  v,  Wilson,  93  N.  Car.  608. 
to  charge  the  keeping  of  all  the  places  <*  Dl-gorenMd  "  for  **  DiBordHir.*' — 
named,  or  whetlier  the  terms  were  The  use  of  the  phrase  *'  ill-governed 
used  cumulatively  to  designate  one  house,''  instead  of  the  more  proper 
place— is  not  bad  for  duplicity.  State  phrase  **  disorderly  house,"  is  imma- 
T>.  Brady,  16  R.  I.  51  terial.  State  v.  Wilson,  93  N.  Car.6o& 
An  indictment  charging  the  de-  **Ta]iemaat*'  for  '^Hbnaa.''— But  an 
fendant  with  keeping  a  house  of  ill  indictment  alleging  that  the  defendant 
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Vsivr  ^^actel  «tot«to. — The  use  in  the  indictfifient  of  «  word  or 

phrase  different  from  that  given  in  the  statute  is  immat^sml  tvhUm 

the  statutocy  term  includes  that  used  in  the  indictment.^ 

Vn.  ALLEeATiovB  AND  Pboof.— Under  an  indicitmefit  for  Idtoping 
CI  disorderly^  house  which  chaiges  iti  the  same  count  the  various 
manners  in  which  the  house  wa^S  disordtsrlyv  ptbof  of  any  om  of 
the  ffianners  mentioned  is  sufficient.^ 

kept '*  a  disorderly  tenement  *' charges  ''Lewd    HOnsc|/'  —  Under  a  statute 

no  offense  known  to  law.    Com.   v,  makiAg  It  an  o^ense  to  keep  A  lew(^ 

Wise,  i*^  Mass.  i8i.  house  for  the  pratticie  of  fomrcatton  ot 

«  DiBOTderly  Bawdy  Hoiue."— The  le-  adultety,  a  charge  that  defetidant  \Ltpt 

ffa,4  meaninic  of  the  wotds  **  bawdy  and  maintained  a  iewd  house  is  ^Uffi- 

house  *'  is  clear,   and  an  indictment  cient,  without  alleging  that  the  place 

•«rti1ch  a^h^ges  the  keepingof  a  *^  dl^ot-  wa6  kept  for  the  pY-actice  of  foHiicati'oh 

derlj  bawdy  house**  is  sufii^fenlly  cer-  'Ol-  adultery^  as  slicft  fattB  iftfe  ihiplf«d 

tain.    Reg.  v,  Munro,  24  U.  C.  Q:.  B.  44.  in  the  term  **  lewd  house."    Clifton  v, 

«*atw«  M  Bl  FiMDew"— The  phrase  State,  53C^a.  S41. 

■*  house  of  ill  fame  "  has  a  sufficiently  "Vairants"  and  "Vagabonds." — Under 

legally    defiiled    meaning,,     Betts    v^  Texas  Penal  Code,  ^^9^  defining  ad  is- 

State>  93  Ind.  375.  V^rderly  house  to  be,  among  othen^  oHe 

**Mlr«y  Hovm"  and   **HMiie  ti  m  that  is  keptas  a  resort  for  <<  vagrants," 

Fmm.'* — The  terms  "  bawdy  house  "  an  indictment  foliowing  the  wording 

and  *'  house  of  ill  fame  ' '  are  synony-  of  the  statute^  but  using  the  word  "  vag^- 

mous.    State  v,  Boardman,64  Me.  523.  abonds  "  instead  of  •*  vagwittts,"  isde- 

'*  A^atatloa  ^^  for   *'  Vocation.**— The  fective  as  to  such  clause,  and  evidence 

use  of  the  word  **  a\'ocation  "  for  **  vo-  as  to  the  presence  of  vagrants  or  vagta- 

catioil,"  in  an  indictment  for  keepitlg  bonds  must  be  excluded.     Johnson  r>, 

a  disorderly  house^  although  improper,  Statev  38  Tex;  App.  562. 

will  not  vitiate  the  indictment  where  **4»d"-^*'0r."— The  siibstitutit^n  of 

the  tneaning  of  the  pleader  is  clear,  the  word  **ahd"  fot-the  word  **or>"«s 

Peters    v.   State    (Tex.    Crim.  App.  used   in    the    statute,  \k    immdteriali 

i€%)i  83  S.  W.  Rep.  683.  State  r.  Btregatdv  76M01  33fl. 

Mmtmn  of  BiUlaxtt  TIkblali.— Uhder  an  FlmdoOf  "ttawrt**  aUd  Flabo  *«irflod/'— 

act  relating  to  keepers  Of  billiard  ta-  Where  a  statute  declares  plates**  where 

bles,  etc.*  an  indictment  charging  the  intemperate,  idle,  dissolute^  noisjri  or 

defendant  with   '*  having  the  cotitrol  disorderly  persons  are  in  the  habit  of 

and  management  of    said  saloon   in  resorting "  to  be  nuiiances,  an  indict- 

which  were  kept  billiard  tables ''  is  not  ment  charging  the  keeping  of  a  place 

equivalent  to  the  words  **  having  the  **  used"  for  the  habitual  resOrtof  such 

care,  management,  or  control  of  any  persons  is  sufficient.    State  v.  Brady, 

billiard  table,"  which  are  the  woftls  16  R*  I.  gt. 

used  in  the  statute.    The  right  to  coh-  2.  People  t>k  Carevt  4  Park.  Cr.  Rep. 

trol  the  saloon  might  be  in  one  person  (Buffalo  Super.  Ct.)  338. 

and  the  right  to  control  the  billiard  But  where  an  indictment  has  alleged 

table  in  the  saloon  in  another  person,  the   keeping  of  a   disorderly  hobse, 

Hanrahan  v.  State,  57  Ind.  527.  and  hAs  set  forth  the  causes  of  dibor- 

**T]MK  and  There." — ^The  omission  of  der  as  drinking^  tippling,  fighting, 
the  words  "then  and  there''  in  the  and  misbehaving  generally,  but  has 
Indictment  is  immaterial.  State  t».  failed  to  allege  that  gaming  WAs  a 
Doyle,  15  R.  I.  597*  cause  of  disorder,  the  defendant  tan- 
It  People  V*  Klock,  48  Hun  (Ni  Y.)  not  be  convicted  on -such  A  charge  of 
S7g.  keeping    a    common    gaming  hoilse. 

"Mtd  or  ilAllBAl"  and  **Qame  OodlDi."  Where  the  eharacteristics  of  the  hodse 

•—Under  a  statute  forbidding  the  keep-  are  thus  specified^  such  charaeteristics 

ing  of  any  house  to  be  used  for  fight-  a^e  matters  of  description,  and  d  case 

ing  any  **  bird  or  anitnal,"  an  indict-  must  be  proVed  to  answel*  to  at  least 

men!   which  uses  the  words  '*  game  one    of    thetn.    Lihden    Park  Blood 

cocks  "  is  sufficient.     People  Vk  Klock,  Horse  Assoc»  f>i  State,  55  Ni  }*   L» 

48  Hull  (N.  Y.)  275.  557. 
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Pftrtlenlar  Aeu. — Where  particular  acts  are  alleged,  no  other  acts 
which  in  themselves  constitute  an  indictable  offense  may  be  proved 
under  such  an  allegation  except  those  which  tend  to  aggravate 
the  offense  already  averred.^ 

e«D«na  Gharft. — But  when  the  charge  is  general,  evidence  of 
particular  facts  will  be  admitted.^ 

▼m.  brsTSVOnoVB.— An  erroneous  statement  by  the  judge  as 
to  what  constitutes  the  offense  of  keeping  a  disorderly  hoiise  in 
any  particular  case  is  not  prejudicial  error  when  such  statement 
could  not  have  misled  the  jury.'  But  not  so  one  that  may 
materially  affect  the  case.* 

IX.  YSBDICT  AVB  JirsGMEVT. — When  in  an  indictment  the  offense 
of  keeping  a  disorderly  house  is  laid  as  a  common  nuisance,  the 
verdict  must  show  that  the  house  was  a  nuisance.^ 

1.  Frederick  v.  Com.,  4  B.  Mon.  After  a  correct  charge  of  the  law  In 
(Ky.)  7.  regard  to  houses  of  ill  fame  the  jurj 

KeepSng  Only  Part  of  a  Houaa. — An  could  not  be  misled  bj  the  language : 

allegation  that  a  certain  house,  reputed  '*  A  house  of  ill  fame  is  a  house  of  bad 

to  be  a  house  of  ill  fame,  was  kept  by  reputation.  I  suppose  you  all  well  know 

the  defendant  is  supported  by  proof  the  meaning  of  the  words  '  good  repu- 

that  the  defendant  kept  but  part  of  the  tation.'  "     Territory  v,  Chartrand,  i 

house.     State  ^^  Main,  31   Conn.  572.  Dakota  363. 

Butan  indictment  under  Stat.  A/ajja-  4.  Where  an  indictment  alleges  the 

ckusetts  1855,  c.  405,  alleging  that  **  a  keeping  of  a  disorderly  house  from 

certain  building"   was    used   for   the  October  22,    1887,  and  on  each  day 

illegal  sale  of  intoxicating  liquors  can-  thereafter,  to  October  28, 1887,  it  is  er- 

not  be  sustained  by  proof  that  one  of  ror  to  instruct  the  jury  that  the  indict- 

oeveral  tenements  in  the  building  was  ment  charges  the  keeping  of  the  house 

used  for  such  a    purpose.    Com.   v,  from  October  8  to  January  31,  1888,  as 

McCaughey,  9  Gray  (Mass.)  296.  the  proof  must  be  confined  to  the  time 

Keeping  Sareral  Honaes. — Under  an  alleged  in  the  indictment.    Fleming 

indictment  charging  in  a  single  count  v.  State,  28  Tex.  App.  234. 

the  keeping  of  a  disorderly  house  at  a  Charging  a  Dlatlnct  OfTenaa. — Under 

certain  town,  proof  cannot  be  admitted  an   indictment  for  keeping  a  bawdy 

that  respondent  kept  such  a  house  at  house,  a  charge  to  the  jury  that  the 

more  than  one  place  in   said    town,  habit  of   prostitution  of  the  females 

State  V.  Plant,  67  Vt.  454.  was  a  matter  to  increase  their  finding 

2.  Clark  v,  Periam,  2  Atk.  339.  is  erroneous  as  constituting  a  distinct 
Sniplnsaga. — Under    an    indictment  offense.    Frederick  x;.  Com., 4  B.  Mon. 

for  keeping  a  house  of  ill  fame,  to  (Ky.)  7. 

which  defendant  permitted  persons  to  Instmetloni  Not  Cionllned  to  OStaae 
resort  for  purposes  of  prostitution,  and  Charged. — ^The  Texas  statutes  define  a 
which  also  averred  that  prostitution  disorderly  house  to  be  one  where  pros- 
and  lewdness  were  practiced  in  said  titutes  resort,  and  also  one  where  pros- 
house  at  defendant's  solicitation  and  titutes  are  employed  and  liquors  sold, 
request,  it  is  not  necessary  to  prove  Instructions  by  the  court  defining  a 
that  the  unlawful  practices  were  car-  disorderly  house  so  as  to  include  both 
ried  on  at  his  solicitation  and  request,  of  the  above  definitions  is  erroneous, 
State  V,  Schaffer,  74  Iowa  704.  where  the  indictment  alleged  the  house 
8.  The  question  for  the  jury  being  to  be  one  **  where  prostitutes  were  per- 
whether  the  defendant  was  the  keeper  mitted  to  resort  and  reside,"  as  in  such 
of  a  disorderly  house,  a  statement  in  a  case  the  instructions  should  have 
the  charge  that  "lewdness  is  irregular  confined  the  jury  to  the  charge  con- 
Indulgence,"  etc.,  instead  of  the  tech-  tained  in  the  indictment.  Ross  v.  State 
nically  correct  phrase  **  unlawful  in-  (Tex.  Crim.  App.  1896),  33  S.  W. 
dulgence,"  is  immaterial.  State  v.  Rep.  972. 
Toombs,  79  Iowa  741.  5.  Hunter  v.  Com.,  2  S.  &  R.  (Pa.> 

18  Volume  VH. 


Verdict  and  Jad^moit.  DISORDERL  Y  HO  USES.   Yordiet  and  Jodgmant 

Jndgmant. — ^Where  two  or  more  persons  have  been  jointly  indicted 
and  convicted  of  keeping  a  disorderly  house,  the  judgment  may 
be  several  against  the  defendants.^ 

298,  where  a  verdict  of  "  guiltj  of  keep-  that  it  was    a    common    nuisance    I 

mg  a  disorderly  house  and  disturbing  know  not ;  but  as  thej  did  not  think 

his  neighbors  '*  was  held  to  be  bad.  proper  to  find  the  defendant  guilty 

The  court  said :  *'  It  is  not  necessary  generally,  we  must  take  it  that  he 

that  the  jury  should  find  a  man  guilty  stands    acquitted    of     everything    of 

of  everything  charged  in  the  indict-  which  he  was  not  found  guilty.    They 

ment;  it  is  sufficient  if  they  find  him  have,  in  fact,  found  him  guilty  of  no 

guilty  of  part,  provided  that  part  be  part  of  the  matter  charged  in  the  in- 

an  indictable  offense.     The  keeping  dictment  but  the  keeping  of  a  disor- 

of  a  disorderly  house  is  not  Indictable  derly  house,  which  is  not  alone  indict- 

unless  it  be  laid  as  a  common   nui-  able." 

sance,  because  a  house  may  be  disor-  1.  Curd   v.  Com.,  14  B.  Mon.  (Ky.) 

derly  without  being  injurious  to  any  310;  Caldwell  v.  Com.,  7  Dana  (Ky.) 

but  its  inhabitants ;  and  it  is  the  injury  229. 

done  to  the  public  which  is  the  es-  Where  three  defendants  jointly  in- 

sence  of  the  offense.    But  the  jury  dieted  for  keeping  a  disorderly  house 

have  found  that  he  also  disturbed  his  were  convicted,  it  appearing  tnat  one 

neighbors;  that,  however,  is  not  the  was  the  keeper,  while  the  two  others 

ofTense  charged  in  the  indictment ;  the  occupied  rooms  therein,  judgment  was 

charge  is  that  he  kept  a  disorderly  affirmed  as  to  the  keeper  of  the  house, 

house,  to  the  common  nuisance,  etc.  but    reversed    as    to    the    occupants. 

What  was  their  reason  for  not  saying  Moore  v.  State,  4  Tex.  App.  127. 
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DISTRESS. 

By  Paul  McRak. 
I.  TATXnUB  OF  DlSTBE88»  20. 

n.  The  Aftibavit,  22. 
m.  S18TBE88  Wasravt,  23. 

IV.  Amekdmevtb,  25. 

y.  0£N£EAL  BVLS$  OF  PBOCXHITU,  2$. 

YI.  BSXXDIBS  FOB  WBOHOFUL  OB  IBBEOXILAB  DI8TBS88;  2/, 

1.  In  General,  27. 

2.  /^<7r  Distraining  when  No  Rent  Was  Due,  28. 

3.  For  an  Excessive  Distress,  29. 

4.  -F<7r  Distraining  for  More  Rent  than  Was  Due,  30. 

5.  For  Failure  to  Have  Property  Appraised,  30. 

6.  For  Refusing  a  Tender  of  the  Rent,  31. 

7.  -F<7r  Making  a  Second  Distress  Needlessly,  31. 

8.  For  Levying  upon  Property  Exempt  by  Statute,  31. 

9.  Assumpsit  Not  Maintainable,  3 1 . 

10.  In  Some  Cases  Replevin  Only  Remedy,  31. 

I.  Hattjbe  of  DI8TBE8B: — ^At  Common  Law  a  distress  for  rent^  is  not 
the  commencement  of  a  suit ;  it  is  a  mandate  authorized  by  law  to 
be  issued  in  a  proper  case,  to  seize  and  sell  the  tenant's  goods  for 
the  satisfaction  of  the  rent,  just  as  if  a  judgment  had  been  previ- 
ously rendered  therefor,  and  it  is  not  returnable  into  any  court,* 

1.  Aa  distress  is  most  commonly  the  tenant,  it  was  held  that  these  acts 
used  for  the  collection  of  rent,  the  term  amounted  to  a  distress.  Newell  v, 
is  generally  so  used  in  this  article.  Cases  Clark,  46  N.  J.  L.  363.  And  see  Fur- 
relating  to  the  distress  of  cattle  damage  bush  v.  Chappell,  105  Pa.  St.  187.  See, 
feasant  are  distinguished.  for  full  discussion  of  this  topic.  Am. 

2.  Towns  V.  Boarman,  33  Miss.  186;  and  Eng.  Encyc.  of  Law,  art.  Distress. 
Canterberry  v,  Jordan,  37  Miss.  96;  Kade  In  the  Night. — The  execution 
Keller  v.  Weber,  37  Md.  600;  Lapointe  of  a  distress  warrant  in  the  night  con- 
V.  Stewart,  16  111.  291.  stitutes  a  trespass.    Sherman  v,  Dutch, 

How  Hade. — No  precise  act  or  form  16  111.  283. 
of  words  is  essential  to  a  distress,  and  a       Parties  at  Comnion  Law. — If  the  les- 

distress  may  be  made  without  actual  sors  be  joint  tenants  all  must  join  in 

seizure.     Where    the    landlord    went  the  distress,  but  any  one  of  them  may 

upon  the  premises  demised,  and  where  distrain  in  the  names  of  all.    So  par- 

the  tenants  goods  were,  and  made  an  ceners,  as  in  law  they  constitute  but 

inventory  of  the  goods  and  put  up  a  one  heir,  must  join  in  the  distress,  but 

notice  of  distress  on  the  premises  and  in  that  case  also  one  may  distrain  in 

served  the  notice  of  the  distress  upon  the  names  of  all.    But  tenants  in  com- 
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and  if  returned  Into  court  as  other  attachments  and  a  judgment  be 
rendered  in  that  proceeding,  the  judgment  will  be  void.* 

Somedy  tthag^  toy  Stattite. — But  the  statutes  of  various  states  have 
essentially  changed  the  nature  of  the  remedy,  the  affidavit  in  some 
states,  and  in  others  the  distress  warrant,  performing  the  functions 
of  a  declaration.*  In  other  jurisdictions  the  issuing  of  the  distress 
warrant  is  the  commencement  of  the  suit,  but  the  plaintiff  must 
also  file  a  petition  giving  the  particulars  of  his  demand  before  the 
defendant  is  required  to  answer.^ 

BlMroM  V9t  A  Wiiiter  of  OtkAf  Botnodiot. — Distress  is  a  concurrent  remedy 
for  rent,  and  where  the  landlord  has  distrained  and  recovered  part 
of  the  rent  due,  he  may  then  bring  an  action  for  the  residue.^ 

Riomi  Um  of  Bnaody*— In  a  number  of  the  United  States  this 
remedy  has  never  been  adopted ;  in  others  laws  allowing  it  have 
been  repealed.* 

men,  as  thejr  have  several  titlefi,  may  declaration,  and  the  amount  claimed 

dittrain    severally,    each  for  his  own  in  the  warrant  fixed  the  limit  of  the 

shal-eof  the  rent,  or  one  may  distrain  recovery.    Asay  v.  Sparr,  26  111.  115. 

in  the  name  of  ail  if  not  forbidden  by  3.  Bateman    v.   Maddox,   86    Tex. 

the  othet-s  to  do  so,  and  may  afterwards  552. 

in  replevin  avow  as  to  his  own  moiety  Fllliig  Petition  tidford  Appearance  Day. 

and  tnake  cognizance  as  bailiff  for  his  — In    Texas,  where  the  suit  is  com- 

cotenants   as   to  their  proportions  of  menced  by  the  issuing  of  a  distress 

the  retit.     Archbold's  Law  of  Land-  warrant,  citation,  and  return,  the  pe- 

lord  and  Tenant  1 10.    Waring  i/.  Sling-  tltion  should  be  filed  before  the  first 

luflf,  63  Md.  54.  appearance  day.  Bateman  v.  Maddox, 

Tenants  in  common,  who  make  a  86  Tex.  $46;  Braley  v.  Bailey,  i  Tex. 

joint  lease  to  a  tenant  for  years,  may  App.  Civ.  Cas.,  6  790.     But  if  filed  be- 

join  in  making  a  distress  for  rent.  Jones  fore  the  case  is  dismissed  the  delay  is 

V.  Gundrim,  3  W.  &  S.  (Pa.)  531.  not  a  ground  for  dismissal  of  the  suit. 

Povtt  bt  Sale  Given  by  Statate. — At  Bateman  v.  Maddox,  86  Tex.  546. 

cothmon  law  the  landlord,  in  person  or  Flllnc;  the  petition  at  the  return  term 

hy  a  private  agent,  might  levy  a  dis-  of  the  distress  warrant,  before  motion 

tress,  but  the  distress  so  taken  was,  by  to  dismiss  or  action  taken  by  the  court, 

the  Common  law,  only  in  the  nature  of  is,  in  a  suit  for  rents,  a  sufficient  ap- 

a  security  for  the  rent,  and  could  not  pearancetogive  the  court  jurisdiction, 

be  Sold   to    make    satisfaction.    The  Maynardt^Lockett,  iTex.  Unrep.Cas. 

power  of  selling  is  given  by  statute,  527. 

and  sale  can  be  made  only  by  an  officer,  In  Georgia  the  counter  affidavit  to  a 

that  is,  one  duly  oualified  as  such,  distress  warrant  for  rent  brings  the 

Smith  V,  Ambler,  1  Munf.  (Va.)  596;  case  into  court,  and  when  said  affidavit 

Ferguson  v.  Moore,  2  Wash.  (Va.)  54.  is  dismissed  on  motion  of  the  plaintiff 

1.  Canterberry  v.  Jordan,  27  Miss.  96.  the  case  passes  out  of  the  Jurisdiction 

1  FloMda. — Under  the  Florida  stat-  of  the  court,  and  Is  remanded  to  the 

ttte  the  affidavit  performs  the  Functions  sheriff,  by  operation  of  law,  there  being 

of  a  declaration.    Smoot  v.  Strauss,  no  longer  any  case  in  court.    Girtman 

31  Fla.  611.  V.  Stanford, 68  Ga.  179;  Habersham  v. 

UlUuMs. — In  this  state  the  distress  Eppinger,  61  Ga.  199;  McCulloch  v. 

warrant  stands  in  the  place  of  a  decla-  Good,  63  Ga.  519. 

ration.    Kurd's  Rev.  Stat.  111.  922,  6  20  4.  Cornell  v.  Lamb,  20  Johns.  (N.  Y.) 

(Rev.  Stat.  1874,  c.  80,  5  20) ;  Holley  407. 

f .  Metcail,  12  HI.  App.  141;  Bainter  5.  ColMado. — It  seems  that  a  landlord 

9.  Lawson,  24  111.  App.  634;  Bartlett  v,  cannot  distrain  for  rent  in  the  absence 

Sullivan,  87  111.  220.  of   an   express  agreement.    Herr    v. 

Summons  and  Declaration.  —  For-  Johnson,  11  Colo.  393. 

merly  in  Illinois  a  distress  warrant  was  MasaaentiMtta.  —  In  Wait's  Case,  7 

iti  the  nature  of  both  summons  and  Pick.  (Mass.)  100,   Parker,  C.  J.,  ex- 
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n.  Thb  AvnBAyiT. — The  affidavit^  to  obtain  a  distress  warrant 

is  not  required  to  be  technically  precise,  so  as  to  exclude  every 
possible  meaning  that  under  any  circumstances  other  than  those 
of  the  real  case  it  might  be  made  to  bear.^ 

Jurifldie^oma  Faeti. — ^The  affidavit  must,  however,  clearly  allege  all 
jurisdictional  facts.^ 

presses  the  opinion  that  there  is  no  Where  a  statute  requires  an  affidavit 

right  of  distress  in  Massachusetts.  to  specify  the  amount  due  and  the  time 

Mlnneaota. — Prior  to  Laws  1877,  c.  140,  for  which  it  accrued,  an  affidavit  stat- 

abolishing  distress  for  rent,  the  land-  ing  the  amount  due  as  being  the  bal- 

lord's  common-law   right  of  distress  ance  of  one  year's  rent  of  a  certain 

for  rent,  as  modified  by  2  Wm.  &  M.,  farm,  etc.,  said  year's  rent  ending  in 

c.  5,  allowing  property  distrained  to  the  month  of  January,  A.  D.  1840,  was 

be  sold,  existed  in  Minnesota.    Dutcher  held  to  state  the  time  with  sufficient 

V.  Culver,  24  Minn.  584.  certainty.     Smith  v.  Fyler,  2  Hill  (N. 

Miflsoiiri.— The  right  of  distress  does  Y.)  648. 

not  exist    in    Missouri.     Crocker    v.  Against  Administrator. — An  affidavit 

Mann,  3  Mo.  472.  for  a  distress  warrant  which  charges 

Nortli  Carolina. — The  process  of  dis-  that  *'  A,  administrator  of  B,"  is  in- 

traint  has  never  been  adopted  in  this  debted,  etc.,  is  good  to  charge  A  in 

state.     Dalgleish  v.  Grandy,  Cam.  &  his  representative  capacity,  the  words 

N.  (N.  Car.)  22;  Kornegay  i'.  Collier,  **  administrator  of  B"  being  not  merely 

65  N.  Car.  69;  Harrison  v.  Ricks,  71  a  descriptio  persona ^  but  showing  in 

^f.  Car.  7;  Smithdeal  v,  Wiikerson,  what  capacity  the  rent  is  due.    Smith 

100  N.  Car.  52.  V,  Bobb,  12  Smed.  &  M.  (Miss.)  322. 

New  York. — The  act  abolishing  dis-  8.  Dawson  v.  Garland,  83  Ga.  304; 
tresses  for  rent,  and  substituting  there-  Bryant  v.  Mercier,  82  Ga.  409;  Cohen 
for  the  remedy  by  re-entry,  is  not  v.  Candler,  88  Ga.  207;  Sharp  v. 
unconstitutional  as  to  existing  leases.  Palmer,  31  S.  Car.  444;  Pate  v.  Shan- 
Van  Rensselaer  V.  Snyder,  13  N.  Y.  non,  69  Miss.  372. 
399,  9  Barb.  (N.  Y.)  302;  Conkey  v,  A  mere  description  in  the  affidavit 
Hart,  14  N.  Y.  22;  Guild  v,  Rogers,  and  distress  warrant  of  the  rented 
8  Barb.  (N.  Y.)  502.  property  will  not  serve  as  a  substitute 

Wisconsin. — ^The  common-law  right  for  alleging  the  tenant's  residence  in 

of  distress  for  rent  existed  in  this  state  the  county    or  the    presence    of   his 

in    1864,  Coburn  v.  Harvey,  18  Wis.  property  therein   as  a    jurisdictional 

147;  but  has  been  abolished  by  stat-  fact.     The    description    relied    upon 

ute  (c.  74,  Laws    1866;   f  2181,   Rev.  and    held    insufficient    was    in    these 

Stat.  1878).  terms:  "That  W.    J.    Fletcher    and 

1.  It  is  not  intended  in  this  article  to  Sarah  E.  Fletcher  are  indebted  to  him 
treat  of  the  affidavit  except  when  it  is  in  the  sum  of  I95.00  for  rent  of  the 
part  of  a  direct  proceeding  in  court,  building  on  Main  street  now  occupied 
though  a  few  other  cases  are  used  by  by  said  parties  and  known  as  'Fletch- 
way  of  illustration.  er's  Saloon,'  m  the  city  of  Gainesville, 

2.  Jenkins  v.  Pell,  17  Wend.  (N.  Y.)  Hall  county,  Ga."  Cohen  v.  Candler, 
418,  affirmed  20  Wend.   (N.  Y.)  456.  88  Ga.  207. 

For  an     affidavit  held  sufficient,  see  Eetnm  of  Papers  to  Wrong  Court. — 

Berry  v,  Powell,  77  Ga.  79.  Where,  to  a  general  distress  warrant 

The  statute  prescribing  the  form  of  for  rent,  the    tenant    files  a  counter 

affidavit  need  not  be  literally  pursued ;  affidavit  with  the  levying  officer,  the 

it  is  sufficient  if  it  be  substantially  fol-  papers  should  be  returned  for  trial  of 

lowed.     Cross  v.  Tome,  14  Md.  247.  the   issue  to  the  court  having  juris- 

niustratlons. — Where  by  the  terms  diction  in  the  county  of  the  tenant's 

of  the  lease  a  quarter's  rent  became  residence;  and  if  the  return  is  made 

due  on  the  ist  day  of  February,  an  af-  not  to  that  court  but  to  another,  and 

fidavit  which  alleged  that  the  amount  after  judgment    of  dismissal    in    the 

claimed  was  "for  one  quarter's  rent  due  primary  court,  an  appeal  is  taken  to 

the  first  day  of  February  last  "  was  held  the  Superior  Court,  the  discretion  of 

sufficient.     Jenkins  v.  Pell,  20  Wend,  the  latter  court  in  allowing  the  case  to 

(N.  Y.)  450.  be  withdrawn  and   the   papers  to  be 
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B  of  a  rent  contract  must  set  out  or  describe  in  the 
affidavit  both  the  contract  and  the  assignment.^ 

Denund. — In  Georgia  the  affidavit  to  obtain  a  distress  warrant 
for  renty  whether  on  a  general  or  special  lien,  need  not  allege 
demand.* 

IMmlBJiBing  Bad  Xotive. — In  Texas  the  affidavit  for  a  distress 
warrant  should  state  that  the  amount  sued  for  is  for  rent  which  is 
due,  and  that  the  warrant  is  not  sued  out  for  the  purpose  of  vexing 
and  harassing  the  defendant.^ 

OonntMr  Aftdavit. — In  Georgia  a  counter  affidavit  is  required  to 

bring  the  distress  proceeding  into  court,  and  when  the  counter 

affidavit  is  dismissed  the  case  is  out  of  court  and  judgment  for 

plaintiff  is  improper.* 

m.  DiBTBlSB  Waseavt. — The  warrant   of   distress,^  when   it 

returned  to  the  proper  court  in  the  2.  Colclough  v,  Mathis,  79  Ga.  594; 

county  of   the  defendant's   residence  Aimand  v.  Scott,  83  Ga.  402. 

will  not   be  controlled.    Such  a  dis-  Demand  is  unnecessary  now  by  ex* 

position  of  the  case  is  equivalent  to  press  provision  of  statute.  Acts  of  1887, 

dismissing  it  finally  from   the  court  p.  34 ;  Aimand  v.  Scott,  83  Ga.  402. 

having  no  jurisdiction,  and  granting  8.  Murry  v.  Blanchard,  2  Tex.  App. 

leave  to  the  landlord  to  return   the  Civ.  Cas.,  §  479. 

papers  to  the  court    which   has   ju-  An  affidavit  tiiat  a  distress  warrant  is 
risdiction.     Dawson   v.    Garland,    83  not  sued  out  for  the  purpose  of  ^  injur- 
Ga.  304.  ing  or  harassing  "  the  defendant  fulfils 
If  a  claim  is  interposed,  and  is  re-  practically  the   statutory   requirement 
turned  to  the  district  in  which  the  de-  that  affidavit  shall  be  made  that  the 
fendant  resides,  and  the  claimant  goes  warrant  was  not  sued  out  for  the  pur- 
to  trial  there  without    objection    to  pose  of  "vexing  or  harassing."    Bie- 
the  jurisdiction,  he  waives  objection,  senbach  v.  Key,  63  Tex.  79. 
That  the  warrant  is  returnable  to  an-  4.  Anders  v,  Blount,  67  Ga.  41 ;  Mc- 
other  district  does  not  entitle  him  to  Culloch  v.  Good,  63  Ga.  519;  Wright 
have  the  levy  dismissed.     Aimand  v,  v.  Hawkins,  68  Ga.  828. 
Scott,  83  Ga.  402.  A  Motion  to  Dlsmisa  a  Coimtar  Affldartt 
Otdectton  to  Jurladlction — 'Eiow  Ralaod.  in  a  distress  proceeding  takes  prece- 
— A  plea  by  the  tenant  that  the  city  dence  of  a  motion  to  dismiss  the  war- 
court  "ought  not  to  have  and  main-  rant.     But  if  the  counter  affidavit  was 
tain  jurisdiction  in  said  cause  because  sufficient,  a  failure  to  hear  such  motion 
the  writ  is  not  returnable  by  law  to  first  is  not  prejudicial  error.    Drake 
this  court,  and  this  he  is  ready  to  veri-  v,  Dawson,  66  Ga.  174. 
fy,"  does  not  raise  the  question  wheth-  Sufflcienoyof  Counter  Affidavit. — When 
er  in  the  city  of  Savannah  a  distress  the  affidavit  of  the  landlord   alleges 
warrant  for  more  than  one  hundred  that  the  rent  is  due,  it  is  sufficient  for 
dollars  can  be  issued  by,  or  upon  an  the  counter  affidavit  of  the  defendant 
affidavit  sworn  to  before,  a  justice  of  simply  to  state  that  the  sum  or  some 
the  peace.    The  mode  of  raising  such  part    thereof  is  not  due.     White   v, 
question  would  be  by  motion  to  dis-  Mandeville,    72   Ga.  705 ;    Anders  v. 
miss  the  levy  or  to  quash  the  warrant.  Blount,  67  Ga.  41 ;  Girtman  v.  Stan- 
State  Bldg.,  etc.,  Assoc,  v.  Owens,  88  ford,  68  Ga.  178;  Holland  v.  Brown, 
Ga.  224.  15  Ga.  113. 

WaiTor  of  brognlazttloi.— A  motion  A  Coonter  Affidavit  la  FUed  Too  Lata 

to  diamisa  a  warrant  of  seizure  for  ir-  after  levy  and   sale  of  the  property, 

regularities  in  the  affidavit  comes  too  Smith  v.  McPherson,  78  Ga.  84. 

late  after  the  tenant  has  filed  his  notice  6.  It  is  not  the  intention  in  this  article 

of  contest  and  the  issue  has  been  made  to  treat  of  the  warrant  except  when 

and  referred  to  a  master  for  his  report,  there  is  a  direct  proceeding  in  court 

GarUngton  v,  Gilliam,  31  S.  Car.  333.  upon  it,  where  the  warrant  is  in  the 

1.  Lathrop  v,  Clewis,  63  Ga.  282.  nature  of  a  declaration ;    but  a   few 
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stands  «-n<fer  the  statute  for  a  dedsiration,  must  aver  alt  matters 
which  the  plaintiff  seeks  to  prove,*  and  the  amount  to  be  recovered 
is  Kmited  to  the  amount  fixed  in  the  warrant.* 

BetQription  of  PnmiMi. — In  Niinais  it  ii3^  held  that  a  description  of 
the  premises  is  not  a  necessary  part  of  a  distress  warrant  and  may 
be  treated  as  surplusage.* 

The  Aetion  Ii  far  Bent,  and'  unless  the  defendant  opens  the  door  to 
the  investigat-ion  of  other  matters  by  interposing  a  set-off,  the 
rent  alone  is  the  proper  subject-matter  of*  the  controvert,  and  to 
that  the  proceedings  should' be  confined.* 

In  IFune  of  Mate. — A  distress  warrant  has  been  held  to  be  withift 
the  constitutionatprovision  t-hat  all  writs  and  other  processes  shall 
run  in.th^  name  of  the  state.*' 

Oitotioii  to  the  Befenduit. — In  Texas  the  citation  to  the  defendant 

other  casee  are  given  by  lyay  of  iHtis-  form  of  action,  and  with   like  efftect.** 

tration.                   '  Cox  v,  Jordan,  86  111.  564. 

"L  l^^inter  v,  Lawson,  34  III.  App.  Set-off  by  Plaintiff.— The  plaintiff  has 

634!  not    the    right    to    recover    judgment 

xhu6  "VKfiere  a  distress  warrant  con-  against  defendant  for  any  demands  or 

tains  no  allegation  or  charge  that  the  claims  other  than  his  claim  for  rent, 

defendant,  by  good  husbandry,  might  But  claims  and  demands  other  than  for 

have  made  a  better  crop  and  thereby  rent  can.be  pleaded  and  proven  by  the 

increased  the  amount  of  rent  to  be  re-  plaintiff  as  a  defense  against  the  defend* 

ceived-  by   plaintiff,  evidence  to  that  ant's   set-off.    Cox  v.  Jordan,  86  111. 

effect  is  inadmissible.     Bainter  r.  Law-  567. 

son,  24.111.  App.  634.  The  remedy  by  distress  is  for  the 

a^  Ajsay  V,  Sparr,  26  HI.  115.  rent,  and  damages  and  intei^st cannot 

S.  Thus  if  inserted  It  makes  no  dif-  be  included.    The  party  never  avows 

ference  whether  it  is  correct  or  incor-  but  for  the  rent.     Lansing  v.  Rattoone» 

rect,     Alwood  v.  Mansfield,  33  HI.  452,  6  Johns.  (N.  Y.)  43. 

In  Central  Land  Co,  v.  Calhoun,  16  I^utnai^es  Due  instead. of  Rent  ]>ne. — A 

W.  Va^  361,  it  is  said  that  a  distress  distress  warrant  authorizing  the  bailiff 

warrant  ought  not  to  be  quashed  for  to  distrain  for  a  certain    amount   as 

uncertainty    where     the     description  **  damages   due  ♦  ♦  *•  fpr  the  nonper- 

was:  **  A  certain  messuage  and  tone-  formanceof  the  conditions  of  the  lease" 

ment  sitpated  in  the  city  of  Hunting-  is  not,  under  the  Illinois  statute,  void 

ton,  Qabeli  coupty,  W.  Va.,  rented  by  on  its  face,  as  the  damages  referred  to 

the  Central   Land  Co.  to  F.  J.  Cal-  may  be  for  rent  due.    Craig  v.  Mcr- 

houn,"  ime,  16  III.  App.  214. 

niQQgli  Warrant  Qvaslied,  Actton  may  Attorneys'  Fees,  though  embraced  in  a 

Stqrvtve.  ^-  In    distraining    for    rent,  promissory  note  given  for  rent,  are  not 

though  the  distress  proceedings  may  collectible  by  distress  warrant,  and  the 

be  quashed,  yet  the  plaintiff  showing  surety  on  a  replevy  bond  growing  out 

a  cause  of  action  is  entitled  to  fore-  of  a  levy  of  the  distress    warrant  is 

closure  of  the  landlord's  lien.     Brown  not  liable  for  such  fees.     If  they  are 

V,  Collins,  77  Tex.  159.  included    in   a  judgment  entered   up 

4.  Cox  V.  Jordan,  8$  111.  5J54,  s^gainst    him   when   the  issue  on   the 

In  (Seorgia  a  distress  warrant  cannot  warrant  was  disposed  of,  the  judgment 

be  resisted  by,  a  set-off  which  has  no  may  be  purged  of  the  same  on  motion, 

connection  wltji  the  rent  or  the  de-  but  the  whole  judgment  will  not  be  set 

mised  premises.    Jones  t.  Findley,  84  aside   because  of  such   error,  as  to  a 

Ga,  52.  part,  the  judgment  showing  on  its  face 

I^tino^s — Set-off  by  Tenant. — Thestat-  how  much  of  it  was  erroneous.    Jones 

ute    gives     the    tenant    the    right  to  v.  Find  ley,  84  Ga.  52. 

''avail  liimself  of  any  set-off  or  other  5.  Nashville    v.   Pearl,  11   Humph, 

defense  which  would  have  been  proper  (Tenn.)  249;  Beach  v,  O'Riley,  14  W. 

if  the  suit  had  been  for  the  rent  in  any  Va.  55. 
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must  issue  simultaneously  with  the  warrant.* 

IV.  AXBJnntxns. — When  the  distress  warrant  or  the  affidavit 
forms  the  basis  of  a  proceeding  in  court  it  is  amendable.^  But 
wken,  as  at  common  law,  distress  is  no^  a  judictal  procccdittg  and 
i&not  feturnable  to  any  court,  in  aa  action  to  recover  the  property 
the  affidavit  i&  not  aaMadahUJ^ 

▼.  iMUMl  BVEOBtV  Y10CB9UBB. — it  may  be  stated  as  a  geneial 
rule  that  where  the  distress  proceeding  is  a  esse  in  court,  the 
general  rules  oC  pleading  and  practice  are  to  a  great  extent  fol- 
lowed,^ bvt  alltheq>ecial  statutory  provisions  should  be  carefully 

X.  Jones  V.  Stone,  2  Tex.  App.  Civ.  imeiufaneBt  alter  Lrrr. — An  amend- 

Cis.,  5  358;  Miles  V.  Sprague,  3  Tex.  ment  after  levy  will  not  cause  the  levy 

App.  Civ.  Cas.„§  199.  to  fall,  the  main  object  of  the  statute 

Rev.  Stat.  Texas,  art.  sng,  require  iti  allowing  tiie  amendment  be4ng  to 

a  Justice  of  the  peaces  at  the  time  the  uphold  the  levy.     Therefore,  where  a 

distress  warrant  is  issued,  to  issue  a  claimant  of    the  property  levied    on 

citation    to    the  defendant  requiring  went    to  trial    in  the   justice's  court 

Mm  to  answer,  etc.,  an  da  failure  to  issue  without  objection  to  the  sufficiency  of 

the  citation  is   fetal  to  the  proceed-  the  affidavit,  and  upon  verdict  against 

ings.    Randall  v.  Rosenthal  (Tex.  Civ.  him  appealed  to  the  Superior  Court, 

App.  1854),  27  S.  W.  Rep.  906;  Jones  where  the  affidavit  was  amended  be- 

V.  Stone,  2  Tex.  App.  Civ.  Cas.,  ^  358.  fore  trial,   a   motion  to  dismiss    the 

WtaTaat   Hot    Tbltt   ttumgli  Oltatios  levy  because  of  such  amendment  was 

Hot  iBsned. — A  fidlure  of  a  justice  of  the  properly  overruled.     Reese  t>.  Walker, 

peace  to  issue  the  citation  at  the  same  89  Ga.  72. 

time  he  issues  the  distress  warrant  may  Wbere  Deftsdasl  neadft^  SOt-off. — But 

be  such  an  irregularity  as  upon  proper  the   plaintiff  has  not  the  right  so  to 

motion  would  vacate  the  warrant,  but  amend  his  declaration  as  to  make  it 

it  does  not  render  the  warrant  void,  embrace  claims  and  demands  not  cov- 

and  it  is  not  subject  to  attacit  in  a  col-  ered  by  his  claim  for  rent  as  a  ground 

lateral  proceeding.    Jacobs  v.  I>augh-  of  recovery,  although   defendant  has 

erty,  yS^cx.  682.  pleaded  a  set-off,  but  he  may  set  up 

t.  Under  the  Geor^'a  stntute,  Acts  of  such  claims  by  way  of  replication  as  a 

1887,  p.  59,  aa  affidavit  for  distress  war-  matter  of  defense  against  the  tenant's 

rant  ift  amendable  to  the  same  extent  set-off.     The  prayer  for  judgment  in 

and  with  the  same  consequences  as  in  such  replication  should  be  for  judg- 

case  of  ordinary  declarations,  and' this  ment  as  claimed  in   the  declaration, 

right  of  amendment  includes  the  sup-  Cox  v,  Jordan,  86  111.  567. 

plying  of  vital  and  necessary  averments  AnmuUnent  of  Judgment. — The  court 

omitted    from    the    orMnal    affidavit  cannot,  on  the  application  of  the  plain- 

Btyant  V.  Mercier,  82  Ga.  409;  Reese  tiffin  a  distress   warrant  to   which   a 

V.  Walker,  89  Ga.  72;  Freeny  v.  Hall,  counter  affidavit  was  filed,  enter  judg- 

93  Ga.  706.  ment  nunc  pro  tunc  against  the  defend^ 

So  a    distress    warrant  in   Illinois  ants'  sureties  after  a  lapse  of  several 

stands  for  a  declaration  and  is  amenda-  years,  when  the  judgment  was  entered 

ble  as  other  declarations.     Bartlett  v»  by  the  judge  without  the  verdict  of  a 

Sullivan,  87  111:  220;   Walker  v,  Mc*  jury,  by  the  consent  of  the  parties,  and 

Donald,   28  111.   App.  643 ;  Banter  v,  without  the  knowledge  or  consent  of 

Lawson,  24  III.  App..  634;  Hurd'6  Rev.  the  sureties.  Willis  v.  Bivins,76Ga.  748. 

Stat.  111.  922,  ^  20;  Kev.  Stat.   1674,  5.  Pate  t^.  Shannon,  69  Miss.  372. 

ch.  80,  ^  20.  4;  iUIhtavIt  of'Olalm  Baqolrea  Affidavit 

Amondment  Btflatas-  BaOk.^  Though  ofMeriti.— Thus  it  is  held  in  Illinois 

the  amendment    is    not    made    until  that  where  the  plaintiff  files  with  his 

after  the  return  of  the  papers  to  the  distress  warrant  an  affidavit-  of  claim, 

proper  court,  it  relates  back,  so  as  to  section  37,  chapter  110,  of  the  Practice 

heal  defects  both  of  issuing  and  re-  Act  is  applicable,  and  the  defendant 

turning  the  proceedings.     Bryant  v,  must  file  his  affidavit  of  merits.    Bart- 

Mercier,  82  Ga.  409.  lett  v,  Sullivan,  87  111.  220. 

26  Volume  VII, 


General  Bnlee  of  Procedure.          DIS  TRESS,  General  Snlee  of  Prooedure. 

observed.^     It  has  been   said  that  the   remedy  by  distress  is 
stringent  and  summary  in   its  character  and  iXL  the  statutory 

Should  be  Docketed. — In  Illinois  the  v.  Ellis,  14  111.  75  ;  In  re  Josljn,  3  Biss. 

case  should  be  docketed  and  stand  for  (U.  S.)  235;  Storing  v.  Onley,  44  III. 

trial  upon  the  docket  as  other  cases  at  123 ;  Wade   v.  Halliean,   16  111.  507 ; 

law,  in   the  manner  provided  bj  the  Kruse  v.  Kruse,  68  III.  z88. 

Practice  Act.    Fergus  v.  Garden  City  1.  m  lUlnolB  Same  as  In  AftUdunent. 

Planing  Mill,  etc.,  Mfg.  Co.,  71  III.  51.  — In   Illinois   bj  statute  the  rules  of 

But  in  Georgia  the  Registry  Act  of  practice  applicable  to  proceedings  by 
October  i,  1889,  does  not  contemplate  attachment  are  adopted  and  made  ap- 
or  require  that  a  distress  warrant  for  plicable  to  proceedings  against  a  ten- 
rent  shall  be  entered  upon  the  general  ant  by  distress  warrant,  and  such  action 
execution  docket  provided  for  by  sec-  survives  upon  the  death  of  the  tenant 
tion  2  of  that  act.  Tones  v.  Howard  and  may  be  prosecuted  against  his 
(Ga.  1895),  22  S.  E.  Rep.  291.  administrator  or  executor.     Rauh  v. 

Another  BnU  Pending.— In  Georgia  it  Ritchie,  i  111.  App.  188. 

has  been  held  that,  where  a  distress  Oosta. — Any  expense  of  the  case  and 

warrant  has  been  taken  out,  a  counter  custody  of  property  distrained  is  to  be 

affidavit  made,  and   the  proceedings  defrayed,  under  the  Illinois  statute,  in 

returned  into  court  for  trial,  the  de-  the  same  manner  as  expenses  in  case  of 

fendant  mav  plead  another  suit  pend-  attachment,  and  so  taxed  as  costs  by 

ing  if  the  plaintiff  also  brings  a  simple  the  clerk  or  by  the  court     Poppers  v. 

action  to  recover  the  rent.     Chisholm  Meager,  33  111.  App.  ao. 

V,  Lewis,  66  Ga.  729.  JnJ^^ent. — Formerly  a  special  judg- 

JndgmentbyDelknlt. — A  distress  pro-  ment  was  rendered  in  Illinois  authoriz- 

ceeding  for  rent  stands  for  trial  just  as  ing  the  sale  of  the  property,  but  now  a 

any  other  case  upon  the  law  docket,  general  judgment  as  in  other  cases  is 

and  the  defendant  making  no  appear-  given.     Hurd^s  Rev.  Stat.  111.  922,  §§ 

ance  within  the  time  prescribed  by  the  22,  23 ;  Bartlett  v.  Sullivan,  87  III.  220. 

rule  of  court  may  be  defaulted  as  in  In  Kruse  v,  Kruse,  68  111.  188,  the 

other  actions.    Fergus  v.  Garden  City  court,    by   Walker,   L,   said:   "In  the 

Planing  Mill,  etc.,  Mfg.  Co.,  71  111.  51.  cases  of  Alwood  v,  Mansfield,  33  111. 

Appeal. — ^The  finding  and  certificate  452,  and  Storing  v.  Onley,  44  111.  123, 

formerly  required  by  the  Illinois  stat-  it  was  held  that  in  case  of  distress  for 

ute  constituted  a  final  judgment  within  rent    the   court    can     only    ascertain 

the  meaning  of  the  Practice  Act,  from  whether  the  relation  of  landlord  and 

which  an  appeal  would  lie  to  the  Su-  tenant  exists,  and  find  the  amount  of 

preme  Court.     Wade  v,  HalHgan,  16  rent  due,  and  have  it  certified  to  the 

111.  507;  Fergus  v.  Garden  City  Plan-  bailifi*  who  levied  upon  the  property — 

ing  Mill,  etc.,  Mfg.  Co.,  71  111.  52.  which  certificate  constituted  his  war- 

From  the  justice's  court  an  appeal  rant  for  selling  it  and  applying  the  pro- 
lies  to  the  Circuit  Court.  Kimball  v,  ceeds  to  the  payment  of  the  rent  thus 
Riter,  25  111.  276.  found  to  be  due.    In  those  cases  it  was 

(UvlngNnmberof  Casein  Citation. — In  also  held  to  be  error  for  the  court  to 
Texas  a  citation  returnable  to  the  Dis-  render  judgment  on  the  finding,  and  to 
trictorCounty  Court  need  not  state  the  award  special  execution.  In  that  re- 
number of  the  suit  as  required  in  other  spect  this  case  is  like  those,  and  must 
cases.     Biesenbach  v.  Key,  63  Tex.  79.  be  governed  by  them."    And  see  Mor- 

Warrant  Reviewed  on  Certiorari. —  It  gan  v,  Campbell,  22  Wall.  (U.  S.)  381. 

has   been  held  in   Tennessee  that  the  yudgmeni  Final. — It  is  provided  bv 

warrant  is  a  **  process'*  in  the  legal  section  22,  chapter  80,  Rev.  Stat.  111. 

sense,  and  in  the  sense  of  the  Constitu-  1874,  that  **  when  the  defendant  has  been 

tion,  and  may  be  reviewed  on  certiorari  served  with  process  or  appears  to  the 

under  thepractice  of  that  state.     Nash-  action,   the  judgment  shall  have  the 

ville  V.  Pearl,  II  Humph.  (Tenn.)  252.  same    force    and    effect    as    in    suits 

Earlier  Practice  in  nilnola.< — For  de-  commenced  by  summons,  and  execu- 

cisions   under  the  earlier  practice  in  tion     may    issue    thereon,    not    only 

Illinois  see  the  following  cases:     Al-  against  the  property  distrained,  but 

wood   V,  Mansfield,  33   111.  452  ;   La-  also  against  the  other  property  of  the 

pointe  V.  Stewart,  16  111.  293;   Sketoe  defendant;"  a  judgment  so  rendered  is 
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requirements  must  be  strictly  followed,^  but  thi«  rule  has  been 

held  to  apply  to  all  that  is  done  for  seizing  the  property,  but  not 
to  a  subsequent  pleading.' 

YL  BEKIDIE8   MB    WSOVGTUL    OB    IBBXGULAB    DlBTBlflS — 1.  In 

GeneraL — ^There  are  various  actions  which  may  be  maintained  by 
a  tenant  against  his  landlord  for  a  wrongful  distress.^  By  statute 
he  may  bring  an  action  of  trespass  or  upon  the  case  for  the  actual 
damage  sustained  by  any  irregularity  or  unlawful  act  in  making 
the  distress  ;^  and  a  court  of  chancery  has  jurisdiction  to  award  a 

final,  and  conclusive  between  the  par-  be  no  doubt  that  in  all  cases  of  taking 
ties  as  to  all  matters  that  should  have  goods  without  right  at  the  time, 
been  determined  in  that  proceeding,  whether  by  officers  or  others,  trover, 
the  chief  of  which  is  whether  rent  trespass  de  bonis,  and  in  general  re- 
was  due,  and,  if  so,  what  amount,  plevin  are  concurrent  remedies.  *  *  * 
Clevenger  v.  Dunawaj,  84  111.  369.  I  want  an  authority  that  for  a  taking 

DefiMst  In  Levy  Will  Not  Prevent  Be-  originally  tortious,  whether  under  color 
oovazy. — In  Illinois  the  statute  pro-  of  distraining  or  anything  else,  either 
▼ides  that  the  proceedings  in  distress  trover  or  trespass  will  not  lie/* 
shall  be  the  same  as  in  attachment  cases,  Case  a  Proper  Remedy. — In  Skidmore 
so  tliat  where  there  is  a  personal  ap-  v.  Ensign,  6  J.  J.  Marsh.  (Ky.)  577,  it 
pearance  and  a  defense  upon  the  was  held  that  an  action  on  tne  case  is 
merits,  a  defect  in  the  levy,  while  it  an  appropriate  remedy  against  a  land- 
defeats  the  lien,  does  not  prevent  a  lord  for  causing  an  illegal  distress  of 
recovery.  HoUey  v.  Metcalf,  12  111.  the  goods  of  his  tenant. 
App.  141.  Trover  Will  lie  for  goods  wrongfully 

Verdict  In   Georgia.  —  Under   Code  taken  as  a  distress.    Dfew  v.  Spauld- 

^^•»  h  35^1  >  providing  that  verdicts  ing,  45  N.  H.  478,  and  cases  cited, 

are  to  have  a  reasonable  construction,  4.  By  statute  11  Geo.  II.,  c.  19,  §  19, 

and  are  not  to  be  avoided  unless  from  where  any  distress  shall  be  made  for 

necessity,  in  a  suit  where  a  distress  any  kind  of  rent  justly  due,  and  any 

warrant  has  issued,  and  defendant  has  irregularity  or  unlawful  act  shall  be 

filed  a  counter  affidavit,  a  verdict  that  afterwards  done  by  the  party  distrain- 

the  jury  "find  the  warrant  proceed'*  ing,  or  his  agent,  the  distress  shall  not 

is  not  void  for  uncertainty.    In  such  therefore  be  deemed  unlawful,  nor  the 

case  the  proceeding  becomes  an  action  party  making  it  deemed  a  trespasser 

for  rent  with  the  warrant  answering  ab  initio;  but  the  party  aggrieved  by 

for  the    declaration  and  the  counter  such  unlawful  act  or  irregularity  shall 

affidavit  for  a  plea,  and  the  verdict,  recover  full  satisfaction  for  the  special 

when  construed  with  the  pleadings,  is  damage  he  shall  have  sustained,  and 

sufficient  to  support  a  judgment  for  no  more,  in  an  action  of  trespass  or 

the  amount  claimed  in  the  warrant,  on  the  case,  with  full  costs. 

Seifert  v.  Holt,  82  Ga.  757.  Cknutmctlon  of  Statute. — The  provi- 

1.  Sharp  V.  Palmer,  31  S.  Car.  444;  sion  of  the  statute  11  Geo.  II.,  c.  19,  §  19, 
Jones  V,  Stone,  2  Tex.  App.  Civ.  Cas.,  that  the  plaintiff  may  bring  action  of 
\  358;  Braley  v,  Bailey,  i  Tex.  App.  trespass  or  upon  the  case  for  any  irreg- 
Civ.  Cas.,  $  790 ;  Dudley  v.  Harvey,  ularity  in  the  distress,  does  not  mean 
59  Miss.  38;  Nashville  v.  Pearl,  11  that  either  action  may  be  brought 
Humph.  (Tenn.)  249.  See  Newsom  v.  indiscriminately ;  but  the  remedy  is 
Hart,  14  Mich.  233 ;  Hasceig  v,  Tripp,  brought  which  is  suited  to  the  nature 
20  Mich.  216.  of  the  irregularity.    Messing  v,  Kem- 

2.  Bateman  v,  Maddox,  86  Tex.  553.  ble,  2  Campb.  115. 

And  see  supra,  IV.  Amendments,  AppUea  Only  to  Bent. — The  provision 

S.  Thus  it  has  been  said  that  the  of  the  statute  11  Geo.  II.,  c.  19,  applies 

plaintiff  has  his  election  to  bring  re-  only  to  distress  for  rent,and  not  to  beasts 

plevin,  trespass,  or  case.    Com.  v.  Col-  taken  damage  feasant,  and  in  such  case 

gan,  5  B.  Mon.  (Ky.)  487.  a  simple  action  of   trespass  may  be 

In  Connah  v.  Hale,  23  Wend.  (N.  brought    Sackrider  v,  McDonald,   10 

Y.)465,  Cowen,  J.,  says:  *' There  can  Johns.  (N.  Y.)  357. 
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perpehral  mjnnction  to  rcstram  an  illegal  dMre»  off  paymefrt  into 
cotrrt  of  the  itcftt  dnt,  where  the  dmrised  pteftfi^s  ate  finderlet 
to  numerous  tenants  whose  possession  wiB  be  dtstuilyed  afid  their 
goods  subjectetJ  to  a  lery  by  such  wrof^tfl  d»Cre«.> 

S.  Rr  Uflniidngr  wkM  Ha  Bent  Wm  Va6.--For  a  cfistrea^ 
made  when  no^  rent  wa»  ht  arrear  aifd  due,  the  tenant  may 
bring  an  acttoff  of  trespass  or  cst§e  utider  tke  statute  to 
recover  double  the  value  off  the  goodsy'  or  he  has  hfs  option 
to    bring    am    ordiffary    acttoft   of    trespass^    trover*  or    te* 

Vtetmaee  fit  Hoi*  of  Tnmn  to-Wboor  a  di«tre9s  in  mttde  for  rent  pretended 

B/gafWrnprM. — Itttnefcft  ttn  brregalwr  td  fie  due;  tfnd  the  ^oods  dififratned, 

diBtieiwit'ig  neeessarrtcf  state  correcfff  bnt  if  of  sold,  the  vemtdy  H  byactton 

to  whom  fikc  rent  distrafhed  for  wta  at  eommoft  faw,  and  trespass  may  be 

due ;  and  tc  Tarfance  irr  this  respeef  Is  maitrtarfned;  but  the  partf  9uin^  hs  not 

fataf.     Irefind  9.  Jofmaon,  i  Bin^^.  N.  obliged    to   bring  tre«pas«;    he  m«i> 

Cas.  i6^y  27  B.  C.  L.  jfi.  wafve  the  trespas*  and  brrng  ca^. 

1.  Cott  V,  Horn,  r  Sandf.  Cfr.   (N.  Kuf  fiwr  iMfttioif  of  Laadlord  aotf 
Y.)  1.  ftenufll.— In  an*  act  km  on  the  statute,  r 

Btrt  fnr  Best  v.  Drake,  rr  Hare  369,  it  Rev.  Code  Va.,  c.  1*3,  §  5,  for  wrongful 

is  held  that  a  court  of  eqaitj  has  no  distress  fdr  rent  when  none  wa*  In  ar- 

jtrrisdfction,  at  the  suit  of  an  owner  of  rear,  the  declaration  nnist  set  forth  the 

property,  to  vesarain  a  mere  stranger  rclatiotr  of  Tandlord  and  tenant  e«i^- 

from  vezatioutfty   dfstvaining   on-   She  ing  between  the  pfarnfilT  and  defeffd" 

property  of  his  tenants.  ant;  and  if  it  does  not,  the  declarartiofi 

2.  VwmsylTai^. — ^The  3d  section-  of  is  bad  on  general  demurrer.    Jones  v. 


288; 

of  either  trespass  or  case,  dbtrbfe  the  Richards  r.  McGrath,  lOo  Fa.  St.  397. 

wlue  of  the  goods  and  chattels  dia^  PoclarailloB  hi  TUMpaas.— A  deelara- 

trained  and  soW  where  no  rent  wa»dHie  t!on  in  trespass  for  a  wrongful  distress 

amf  fh"  arrear.     Fretton  v,  Rarcher,  77  should  specify  the   goods  taken  and 

Fs;  St.  425 ;  Richards  t».  McGrath,  i^o-  sold.     Jones  t>.  Murdaogh,  2^  Leigh 

Pa.  St.  397.  (Va.)  447;  Wyat  f.  Esslngton,  i  Stra. 

BngttBfd. — ^This  was  the  provision'  of  637 ;  Bertie  v.  Pickering,  4  Burr.  2455. 

the  English  statute  of2W,&  M.  Sess.  BteUEnrttDit  ifwd  Not  Set  out  She  He- 

'»  c-  5»  i  5-  iniae.— f  n  an  acrit)n  for  a  wrongful  dia^ 

HFew  Joner. — The  New  Jersey  statute  tress,  when  the  rent  was  not  due,  it  i» 

19  at  transcript  of  this  section.     Rugifl  sufHcient  for  the  plaintiff  to  charge 

r.  Reed,  49  N".  J.  L.  300*.  that  the  defendant  unlawKilfy,  and  with 

Declaratloiriinist  tw  Dntwa  under  t&»  force  and  arms,  took  and  seissed  hi» 
Btaftnta. — fti  ordtr  to  recorer  the  pen-  goods  in  the  name  of  a  distress  for 
alty  al Fowed  by  these  statutes,  tfie  rent,  upon  a  demise  of  the  Kind  (aver- 
plaintlif  must  declare  under  the  stat-  ring  that  ito  rent  was  due),  without 
ute,  and  not  as  at  common-  law.  Fret-  specifying  the  particulars  of  die  de- 
ton  V,  Karcher,  77  Pa.  St.  425;  Rees  mise  itself,  dinger  v.  M?Chesney,  7* 
V,  ttmerick,  6  &.  &  R.  (Fa.)  288;  Hu-  Leigh  (Va.)  668;  Salter  f.  Brunsden, 
gill  V.  Reed,  49  Iff.  J.  L,  300.  4  Mod.  231. 

OtmnoV  Rworer  Lmv  t&aa  Stcestory  Bat  if  ASeffsd  aiuit  1)e-Ptov6d.-*But 

Amount. — When  the  pMntHf  declares  if  the  plaintiff  undertakes  to  set  out 

under  the  statute,  if  he  does  not  show  those  particufersr,    he    is  retjuired  to 

a  riglTt  to  recover  dbuttie  datnages  the  prove  them  substantially  a%  laid.    Olin- 

action  falft.     There  is  no  discretion*  in  ger  v.  M'Chesney,  7  Leigh  (Va.)  6®; 

die  assessment.     Peters  v.  Newfcirk,  6-  i  Chltty  on  Pfdgs.  (i6th  Am.  ed.)  505. 

Cow.  (N.  Y.)  103.  Thus  if  frpiamtiir alleges  that  he  held 

Mar  Wait*  tfte  IVestMst  and   Arftiir  under  lease  for  five  months  for  twenty 

Otaoi — Fn    dinger  tr.   M'Chesney,  7  dollars  payable  in  repairs  and   labor, 

Leigh  (Va.)668|  it  was  held  that  where  and  at  the  trial  it  appears  that,  the 
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pkvin.^  And  also  in  a  code  state  it  was  held  to  be  within  the 
discretion  of  the  party  injured  to  declare  under  the  statute  for 

the  penalty  allowed  or  to  pursue  his  common<-law  right.^ 

It  has  been  held  that  the  tenant  may  join  a  count  at  common 
law  With  one  under  the  statute.' 

8.  for  an  SxeeaHve  Stetren. — A  special  action  for  an  excessive 
distress  was  given  by  the  En|^ish  statute  of  Marlbridge/  and 

lease  was    for  twelve  months,   for  a  but,  as  the  first  finding  was  clearlj 

monej  rent  for  sixty-five  dollJirB,  the  under   the  first  connt,  there  was  no 

variance  is  fatal.    Olinger  v,  M'Ches-  waiver  of  the  claim  for  double  d«m- 

ntft  7  Leigh  ( Va.)  660.  ages  by  the  second  count  and  second 

L  Itissaidini  Chittyon  Pldgs.  (i6th  finding.    *It  was  held,  also,  that  the 

Am.  ed.)  184,  that  replevin  '*  may  be  last  sum  should  be  struck  from  the  ver- 

brought  to  try  the  legality  of  a  dlstresa  diet,  and  judgment  entered  for  doable 

for  rent,  provided  there  "were  no  sum  the  vahie  of  the  goods  found  by  the 

wliatever  in    arrear ;  but  if  any  sum,  jury.     Hugill  v.  Reed,  49  N.  J.  ll  30a 

however  small,  were  due,  and  the  dis-  4.  Marlb.,  52  H.  III.,  c.  3;  3  Black, 

tress  were  for  a  greater  sum,  or  excess-  Com.  13. 

ive  in  regard  to  the  quantity  of  goods  The  declaration  was  required  to  be 

taken,  or  otherwise  irregular,  the  rem-  drawn  under    the  statute.     Hutchins 

edy  must  be  by  action  on  the  case."  9.  Chambers,  i  Burr.  590;  Crowther  v. 

This  rule  was  approved  in    Hare  v,  Ramsbottom,  7  T.  R.   654;   3  Black. 

Stenll,6o  lU.  383  ;  Lindley  v.  Miller,  Com.  la. 

67  Ul.  S44.  Need   Hot    Allage  or   Vrovo   Praolaa 

i.  Bell  V.  Norria,  79  Ky.  48.    It  was  Amowat  Dva. — In  an  action  for  an  ex- 

alsoheld  in  this  case  that  if  the  plain-  cessive  distress  for  rent,  the  plaintiiT 

tiff  declares  for  the  damages  allowed  by  need  not  allege  or  prove  the  precise 

statute  he  must  recite  the  statute  or  amount  of  rent  due,  the  substantial 

conclude  contrary  to  the  form  of  the  allegation  being  that  more  was  dis- 

statute.  trained  for  than    was   actually   due. 

S.  Hugill  V.  Reed, 49  B.C.  L.  300;  a  Sells  v,  Hoare,   i  Bing.  401,  8  E.  C. 

Chitty  on  Pldgs.  (i6th  Am.  ed.)  505.  L.  567. 

O0Btra.«-But  In  Smith  v.  Meanor,  16  AT«niiMitB«i  to  Bala  of  Fropartj. — Un- 
S.  &  R.  (Pa.)  377,  It  was  held  that  case  der  a  count  in  the  common  form  for 
for  taking  the  distress  would  lie  at  taking  an  excessive  distress,  framed 
common  law,  with  which  trover  might  on  the  statute  of  Marlbridge,  contain- 
be  joined,  because  there  the  judgment  ing  no  averments  as  to  a  sale  of  the 
would  be  the  same,  but  that  a  count  in  property  for  less  than  its  fair  value, 
trover  cannot  he  joined  with  an  action  the  question  of  an  improper  sale  can- 
under  the  statute  to  recover  double  not  be  raised.  Thompson  v.  Wood,  7 
damages*  for  the  verdict  would  be  differ-  Jur.  303,  4  Q^,  B.  493,  45  £.  C.  L.  493. 
ent  And  in  Hoare  v,  Lee,  12  Jur.  Flea  tbaJb  the  Wliola  Amonat  Waa 
3S^  5  !>•  &  L.  765,  it  is  said  that  the  l>iia. — ^To  a  declaration  for  an  ex- 
court  wonid  not  allow  a  count  In  tret-  cessive  distress  for  rent,  defendant 
pass  de  b^ni*  asforiatU  to  be  joined  pleaded  that  the  whole  sum  distrained 
with  a  count  under  the  statute.  for  was  due  and  in  arrear,  concluding 

/■dgOMBt  aad  Yordlol. — In  a  declara-  to   the    country,  on    which  plaintiff 

tion  in  an  action  by  a  tenant  for  un-  joined  issue.     It   was  held  that,  on 

lawful  distress  there  waa  a  count  for  this  issue,   defendant   was    not   pre- 

double  value  of  goods  under  section  zi  eluded  from  insisting  on  certain  ar- 

of  the  New  yersey  act  concerning  dis-  rears    by    the   fact    that    since   they 

tresses,  to  which  was  added  a  count  became    due    other    arrears  had  be- 

designed  to  recover  damages  for  injury  come  due  and    had  been  distrained 

to  tenant's  business.  The  pry  returned,  for;    and  this  although,  on  the  first 

*•  single   damages,  a  sum  as  to  the  distress,  the  warrant  and  notice  stated 

value  of  the  goods  distrained  and  sold,  the  distress  to  be  for  rent  due  up  to  a 

^nd  a  separate  sum  for  Injury  to  ten*  day  named,  being  subsequent  to  those 

tnt's  business.     It  was  held  that  the  on  which  the  arrears  now  in  question 

pUintiff  could  not  recover  both  sums ;  accrued,  and  although,  on  the  second 

29  Volume  VII. 


BeoMdiM  for  Wrongfal  DISTRESS.  or  Irregnlar  Dliuntt. 

neither  trespass*  nor  replevin*  is  a  proper  remedy  for  this  wrong. 
The  action  is  a  personal  one  and  does  not  survive.' 

4.  For  Distraining  far  More  Sent  than  Was  Dae. — ^A  special  action 
on  the  case  also  lies  for  distraining  for  more  rent  than  was  due, 
whereby  the  tenant  has  been  obliged  to  pay  a  larger  sum  than 
was  justly  due,^  and  it  seems  that  a  count  for  distraining  for  more 
rent  than  was  due  may  be  added  to  a  declaration  for  an  excessive 
distress.'^  But  it  has  been  said  that  if  a  landlord  distrains  for  more 
rent  than  is  due,  the  tenant's  proper  course  is  to  tender  the  amount 
really  due,  and  if  the  landlord  refuses  to  accept  that  sum,  to  replevy 
the  goods  and  try  the  disputed  question  of  amount  in  an  action  of 
replevin.*    Trespass  does  not  He.^ 

6.  For  Failure  to  Have  Property  Appraised. — Either  trover  or 
trespass  is  a  proper  remedy  where  no  statute  provides  otherwise 
for  a  failure  to  have  property  appraised  as  required  by  statute,* 
but  where  a  tenant  replevies  the  property  any  irregularity  in  the 
appraisement  is  waived  by  the  replevin.® 

distress,  the  defendant  stated  that  it  wood  Masonic  Hall  Assoc,  v,  Jones, 

was  for  rent  due  since  the  last  dis-  io3  Pa.  St.  307 ;  and  supra,  VI.  3.  F'or 

tress.     Gambrell  v.  Falmouth,  4  Ad.  an  Excessive  Distress;  as  the  terms 

&  El.  73,  31  E.  C.  L.  30.  "  excessive  distress  "  and  "distraining 

1.  Hutchins  v.  Chambers,  i  Burr,  for  more  rent  than  is  due  *'  are  often 
590.  used  synonjmouslj. 

A  simple  action  of  trespass  did  not  5.  In  Spencer  v.  Clinefelter,  loi  Pa. 
lie  at  common  law  in  such  case,  for  at  St.  219,  plaintiff  was  allowed  to  amend 
common  law  the  landlord  might  dis-  his  declaration  for  an  excessive  dis- 
train for  more  than  the  rent  in  arrear,  tress  bj  adding  a  count  for  distraining 
so  as  to  make  it  to  the  party's  in-  for  more  rent  than  was  due 
terest  to  redeem  the  goods  bj  paying  6.  3  Chitty  on  PIdgs.  (i6th  Am.  ed.) 
the  rent.    Lynne  v.  Moody,  2  Stra.  851.  505,  note  i,  citing  Glynn  v.  Thomas,  11 

Bxeeptlon. — The  case  of  Moirr'.  Mun-  Exch.  870,  35  L.  T.  Exch.  125. 

day,  cited  in  Hutchins  v.  Chambers,  x  7.  Richards  v.  McGrath,  100  Pa.  St. 

Burr.  590,  is  an  exception  to  the  gen-  389. 

eral  rule.     And  that  was  an  action  of  8.  TroapaM. — Richards  v.  McGrath, 

trespass,  where  six  ounces  of  gold  and  100  Pa.  St.  399. 

one  hundred    ounces  of  silver  were  Trover. — In  Tripp  v.  Grouner,  60  111. 

taken   for  six  shillings  eight  p>ence,  474,  Sheldon,  J.,   says:  "The  statute, 

which   was   held   to  be  an  excessive  in  giving  this  power  to  make  sale,  regu- 

distress,  and  judgment  was  given  for  lates  the  mode  of  its  exercise;  and  it 

the  plaintiff.     But  that  appeared  upon  prescribes,  as  one  regulation,  that  this 

the  pleadings  to  be  excessive,  in  that  it  appraisement  shall  be  had.     We  regard 

was  a  distress  of  gold  and  silver,  which  a  compliance  with  this  requirement  of 

are  of  a  certain  known  value.     But  in  the  statute  as  essential  to  authorize  a 

this  case  it  was  held  that  **  in  all  other  sale,  and  that  a  sale  of  the  distrained 

cases  of  goods  or  other  things  of  arbi-  goods  without  such  appraisement  sub- 

trary  and  uncertain  value,  it  must  be  jects  the  party  making  it  to  liability  in 

an  action  upon  the  statute."  an  action  of  trover  as  for  a  wrongful 

2.  Hare  v,  Stegall,  60  111.  383 ;  Lind-  disposition  of  the  property." 

ley  V.  Miller,  67  111.  244.  Contra. — The  cases  to  the  contrary 

8.  O'Donnel  v.  Seybert,  13  S.  &  R.  seem  to  be  cases  arising    under    the 

(Pa.)  54.  statute  of  11  Geo.  II.,  c.  19,  f  19,  and 

4.  Jones  V.  Murdaugh,  3  Leigh  ( Va.)  other  similar  statutes,  taking  away  this 

4^7 ;    Richards  v,  McGrath,   100  Pa.  species  of  action  for  an  irregularity  in 

St.  397;  McElroy  t>.  Dice,  17  Pa.  St.  the  disposition  of  a  distress.    Tripp  v. 

163;    Taylor  v.   Henniker,   I3  Ad.  &  Grouner,  60  III.  476. 

El.  488, 40  E.  C.  L.  105.    And  see  Fern-  9.  Smoyer   v.    Roth  (Pa.   1888),  13 
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6.  For  Eefaiing  a  Tender  of  tbe  Bent. — Where  the  tender  of  the 
rent  is  before  seizure,  trespass  or  trover  is  the  correct  form  of 
action,  but  even  in  such  instances  the  tenant  may  waive  the 
trespass  and  sue  for  any  excess  or  irregularity.  And  trover* 
replevin,  or  case  lies  for  a  detention  or  sale  after  a  tender  made 
subsequently  to  the  seizure  and  before  impounding.^ 

7.  For  XiJdng  a  Seeond  Distress  Heedlessly. — When  a  landlord 
abandons  his  first  distress  without  justifiable  cause  or  the  consent 
of  his  tenant,  and  levies  a  second,  the  tenant's  remedy  for  the  taking 
under  the  latter  is  trespass,  case,  or  trover  ;*  or  where  under  the 
first  distress  the  landlord  has  taken  a  sufficient  amount  of  goods 
and  chattels  to  satisfy  his  claim,  but  needlessly  makes  a  second 
distress,  the  tenant  has  his  remedy  by  an  action  of  trespass  or 
case.' 

8.  For  Levying  upon  Property  Exempt  by  Statute. — ^Where  a  distress 
warrant  is  levied  upon  property  which  is  exempt  by  statute,  if  the 
injured  party  declares  in  the  common  form  of  action  of  trespass, 
without  any  reference  to  the  statute,  he  is  only  entitled  to  recover 
simple  damages  for  the  trespass,  but  if  he  claims  the  penalty  he 
should  declare  specially  on  the  statute.^ 

9.  Assumpsit  Hot  Maintainable. — It  has  been  held  that  assumpsit 
csAinot  be  maintained  for  money  paid  out  for  the  release  of 
property  wrongfully  taken  by  distress,  as  there  are  specific  remedies 
provided  for  testing  the  legality  of  a  distress.^ 

10.  In  Some  Cases  Beplevin  Only  Remedy. — Replevin  is  the  most 
common  and  in  some  cases  the  only  remedy  which  the  owner  of 
the  property  has  to  test  the  legality  of  the  distress.^    Replevin 

AtL  Rep.  191.    And  see  Sheriff  t;.  Sel-  i  Chitty  on  Pldgs.  (i6th  Am.  ed.)  113, 

don,  Litt  Sel.  Cas.  (Ky.)  485.  citing  Lindon  v.  Hooper,  Cowp.  414; 

1.  iChittjonPldgs.  (i6th  Am.  ed.)  Ship  wick  v,  Blanchard,  6  T.  R.  298. 

511.   And  see  Branscomb  v.  Bridges,  See    Marshall  v,    Hopkins,    15    East 

I  B.  &  C.  145,  8  E.  C.  L.  63.  309. 

1  Everett    v.   Neff,    28    Md.    186;        6.  KlBBisslppl.— If    property    which 

Smith  V,  Goodwin,  4  B.  &  Ad.  413,  24  was  not  liable  to  be  distrained  for  the 

E.  C.  L.  89;  Dawson  v.  Cropp,  i  C.  rent  has  been  taken,  the  statute  pro- 

B.  961,  50  E.  C.  L.  961.  vides  that  the  owner  of  such  property 

S.  Lear  v.  Caldecott,  4  Q.  B.  123,  shall  not  have  the  benefit  of  the  ex- 

45E.C.  L.  123.  See  Quinn  vTWallace,  emption  unless  he  replevies  the  same 

i  Whart.  (Pa.)  453.  before  it  is  sold  under  the  distress  war- 

1  Racev.  01dridge,9o  111.  250.    See  rant;  no  other  form  of  action  is  al- 

Pace  V.  Vaughn,  6  111.  30.  lowed  in  such  case.     Gibson  v.  Lock, 

•.  "  The  proprietor  of  cattle  wrong-  58  Miss.    298 :     Paine   v.   Hall   Safe, 

fiilly  distrained  damage  feasant,  who  etc.,  Co.,  64  Miss.  175. 

bas  paid   money  for  the    purpose   of        In  Mississippi  the  writ  of  replevin 

haying  them  redelivered  to  him,  can-  for  the  goods  which  have  been  dis- 

not  recover  back  that  money  in  this  trained   is   not  the  writ  provided  for 

action  [assumpsit],  because  such  mode  in    the  general    action    of    replevin, 

of  proceeding  would  impose  great  dif-  but    is    a    special    one    provided    by 

ficulties  on  the  defendant,  by  not  ap-  statute,  and   the  procedure   must  be 

prising  him  of  what  he  was  to  defend ;  in  accordance  with  that  statute.  Maxey 

and  the  law  has  provided  specific  rem-  v.   White,  53  Miss.  80;    Kendrick  v, 

edics  for  trying  the  legality  of  a  dis-  Watkins,  54  Miss.  495.   See  Gibson  v. 

^Te98,vf>.,  replevin,  trespass,  or  trover."  Lock,  58  Miss.  298;  Towns  v.  Bo^r- 
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lies  also  for  aa  illegal  distress  taken  dama^  feasant ;  and  when 
the  party  in  possession  of  the  land  has  no  title  thereto  this  action 
is  preferable  to  trespass  for  seiaing  the  cattle,  in  order  to  put  In 
issue  the  title  of  the  party  distraining.^ 

man,  23  Miss.  186;  Parkhurst  v,  Dua-  tout  is  by  /^tvte.     Johnson  t\  Wing, 

lap,  6  How.  (Miss.)  577.  1  Mich.    163;  Hamun   c^    M«ck,    33 

Peniuiylyaxila.— It  seems  that  ^here  Mich.  103. 

the  owner  of  the  good«  hAs  had  actual  Mwltw  ■fista  Bttifcatd>^f  the  4eiBtid- 

notice  of  the  distress  before  the  sale,  ant  has  in  ^pood  faith  taken  the  cattle 

and  bad  the  opportunit/  to  pursue  the  damage    feasant,     the    plaintifT  must 

statutory  remedy  of  replevin  and  de-  brine  his  action  of  replevin  und^r  the 

clined  to  do  so,  he  cannot  afterward  special  statnte.    Campau  ^.  Konan,  59 

bring  an  action  of  tres|ias8  or  trover.  Mich.    3162 ;  Mant  v.    Woodruff^    90 

£6terly  Mach.  Co.  v*  Spencer,  147  Pa.  Mich.  561  ^  Hamlin  v.  Mack,  33  Mich. 

St.  466;  Caldcleugh  v.  HoUingsworth,  103;   Johnson  v.  Wing,  3   Mich.  163; 

8  W.  &  S.  (Pa.)  302.  Cox  V.  Chester,  77  Mich.  494. 

But  where  ttie  owner  has  had  no  Bat  wh«re  tiier«  is  a  in«t«  claim  that 

notice  of  the  distress,  and  consequently  tieasts   have  been  distrained  when  in 

no  opportunity  to  replevy  the  goods  fact  they  have  not  been,  the  owner  may 

within   the    statutory    time,    he    may  maintain  the  general  action  of  repiCTln. 

bring  trespass.    Brown  r.  Stackhouse,  Campau  r>,  Konan,  ^Mich.  56!** 

155  Pa.  Su  583,  and  cases  cited.  And  ft  was  held  that  where  the  d«- 

1.  I  Chitty  on  Pldgs.  (i6th  Am.ed.)  fendant  had  not  acted  in  good  faith  in 

184;    Mellor   v^   Spateman,  i    Saund.  making  the  distraint,  but  had  himself 

346r,  note  2.  given  opportunity  for  the  trespass  bj 

For  niBlress  df  CatUe  Taken  Da«ia«tt  his  own   negligence  fn  failing  to  btdld 

FMLfUii.— -In   Mirkignn^  at   least,  the  his  portion  of  the  line  ience>  the  gea«c«l 

only  method  of  testing  the  legality  of  action  of  replevin  was  a  proper  remed/. 

the  distress  of  cattle  taken  damage  fea-  Cox  v.  Chester,  77  Mich.  494. 
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DISTRINGAS,  WRIT  OF. 

By  Paul  McRab. 

L  BEJPJUiiTiov,  33. 

n.  To  COXFEL  APRABAVCE  OX  AV8WSX»  33. 

in.  To  Compel  Psbeobkavcx  of  Obbsb  ox  Bioexs,  35. 
IV.  To  Snoxa  Patmxxt  of  Com^  36. 

Y.  To  EXFOXCE  JUBeXEXTfl  fox  PEX8OVAL  PXOFXXTT,  36. 

TL  AeAivsT  Shxxiffb,  36. 

L  Ddixitiov. — A  writ  of  distringas,  now  almost  entirely  obso- 
lete, is  a  writ  directed  to  an  officer,  commanding  him  to  distrain 
a  person  of  his  goods  and  chattels  to  enforce  a  compliance  with 
what  is  required  of  him  by  the  court.* 

XL  To  OoxFEL  Afpeaxavcx  ox  AV8WXX. — ^The  writ  of  distringas 
was  foraierly  extensively  used  in  England  to  compel  an  appear- 
ance.* If  the  defendant,  on  being  attached,  still  neglected  to 
appear,  the  plaintiif  might  formerly  have  proceeded  in  all  cases  to 
compel  his  appearance  by  distringas.' 

■ 

L  I  Bout.  Law  Diet.  548 ;  Anderson's  the  jurors,  or  to  distrain  them  by  their 

I^w  Diet  368;  4  Minor's  Inst  893.  lands  and  goods,  that  thej  may  appear 

UsMncas  ITapar  Vloe  Comitum  is  a  upon  the  daj  appointed.   3  Black.  Com. 

writ  to  distrain  the  goods  of  a  sheriff  354.    It  issues  at  the  same  time  with 

who  is  out  of  office,  to  compel  him  to  the    venire,  though    in  theoir  after- 

bring  in  the  bodj  of  a  defendant,  or  wards,  founded  on  the  supposed  neglect 

to  sell  goods  attached  under  a /f./a.,  of  the  juror  to  attend,    i  Bout.  Law 

which  he  ought  to  have  done  while  in  Diet.  548;  3  Steph.  Com.  590. 

office,  but  has  failed  to  do.    i  Bouv.  2.  For  a  full  treatment  of  its  use  at 

Law  Diet.  548;  I  Tidd's  Pr.  313.  common    law,  for    this    purpose,  see 

IMslilagwi   Jnraftorei. — A  writ  com-  i  Tidd's  Pr.  no  «/j«^. 

manding  the  sheriffto  have  the  bodies  of  8.  i  Tidd's  Pr.  no. 
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Gorporation. — The  proceedings  to  compel  a  corporation  to  appear 
to  any  suit  by  attorney  are,  at  common  law,  always  by  distress  on 
its  goods  and  the  profits  of  its  lands  after  a  summons  has  been 
executed  and  not  obeyed,*  and  in  equity  the  process  to  compel 
either  an  appearance  or  an  answer  by  a  corporation  aggregate, 
which,  having  been  duly  served  with  a  subpoena  issued  out  of 
chancery,  fails  to  appear  in  court,  may  be  by  distringas,  to  distrain 
it  by  its  goods  and  chattels,  rents  and  profits,  till  it  obeys  the 
summons.^ 

BiU  need  Vot  Pray  for  Writ. — In  equity  the  bill  need  not  contain  a 
prayer  for  the  writ  of  distringas  in  order  that  it  be  granted.* 

1.  I  Tidd's  Pr.  I3i ;  x  Black.  Com.  the  same  in  law  as  in  equity.     McKim 

477;    I   Minor's    Inst.  (3d    ed.)  644;  v.  Odom,  3  Bland  (Md.)  426. 

State  V.  Western  North  Carolina  R.  Howlndoned. — It  is  indorsed  thus: 

Co.,  89  N.  Car.  584,  22  Am.  &  Eng.  "  By  the  court  at  the  suit  of  A  B,  for 

R.  Cas.  58;  Newell  v.  Great  Western  R.  want  of  an  appearance  (or  answer,  as 

Co.,  19  Mich.  345.    And  see  M'C^ueen  the  case  may  be)."    McKim  v,  Odom, 

V.  Middletown  Mfg.  Co.,  16  Johns.  (N.  3  Bland  (Md.)  426. 

Y.)  5.  How  Levied  In  Bxn^and.— <'  Upon  this 

a.  I  Dan.  Ch,  Pr.  &  PI.  (6th  Am.  writ,  if  the  corporation  has  property, 

ed.)  477;  3  Black.  Com.  445 ;  Barton's  the  sheriff  usually  levies  forty  shillings 

Suit  in  Eq.  74,  75 ;  Angell  &  Ames's  only,   and  makes  his  return  accord- 

Corp.,  §  667.  Ingly;  and  If  this  execution  does   not 

In  the  case  of  a  corporation  aggre-  procure  the  obedience  of  the  corpora- 
gate,  not  answering  within  the  time  tion,  an  alias  distringas,  which  is  a 
limited,  the  plaintiff  may  issue  the  writ  commanding  the  sheriff  again 
same  writs  of  distringas  successively,  to  distrain  the  goods  and  chattels, 
and  in  the  same  manner  as  it  is  before  lands  and  tenements,  of  the  corpora- 
stated  may  be  done  to  compel  appear-  tion,  may  be  obtained.  Upon  this  writ 
ance;  and  should  the  corporation  the  sheriff  usually  levies  four  pounds, 
stand  out  process  till  the  order  abso-  and  if  after  that  the  corporation  still 
lute  for  sequestration  issues,  then  the  continue  disobedient,  a  pluries  dis- 
plaintiff,  upon  obtaining  such  order,  tringas  issues.  There  must  be  fifteen 
may  move,  as  of  course,  to  have  the  days  between  the  teste  and  return 
bill  taken  pro  confesso.  i  Dan.  Ch.  of  each  of  these  writs.  If  the  last 
Pr.  (6th  Am.  ed.)  492.  mentioned    distringas  fails  of   effect, 

Dtitrlngas  Instead  of  Attadunent. — ''If  upon  the  pi»ries  distringas  being  re- 
a  corporation  occupies  the  position  of  turned  by  the  sheriff,  a  commission  of 
defendant,  and  due  service  of  the  sub-  sequestration  may  be  obtained  against 
poena  has  been  effected  upon  it,  then,  the  corporation."  x  Dan.  Ch,  PI.  &  Pr. 
upon  proof  of  such  service,  a  writ  of  (2d  Am.  ed.)  553. 
distringas,  instead  of  the  writ  of  at-  IbAmeilca. — *'I  can,  therefore,  feel 
tachment,  should  be  prepared,  directed  myself  at  liberty  to  make  no  other  alter- 
to  the  sheriff  or  other  officer  having  ation  than  to  settle  the  amount  in  ref- 
jurisdiction  in  the  district  of  the  cor-  erence  to  the  present  value  of  money, 
poration,  commanding  him  to  distrain  and  to  declare  that  upon  the  first  dis- 
the  land,  goods,  and  chattels  of  the  tringas  to  compel  an  appearance  or 
corporation,  so  that  they  may  not  pos-  answer,  the  sheriff  shall  take  issues  or 
sess  them  till  the  court  shall  make  personal  property  of  the  corporation, 
other  order  to  the  contrary,  and  that  to  the  amount  of  twenty  dollars ;  and 
in  the  meantime  he  (the  sheriff)  do  upon  the  alias  distringas  he  shall  levy 
answer  to  the  court  for  what  he  so  forty  dollars ;  and  on  the  pluries  dis- 
distrains,  so  that  the  defendant  may  be  tringas  he  shall  distrain  the  whole  of  the 
compelled  to  appear  in  chancery  and  personal  estate,  together  with  the  rents 
answer  the  contempt.**  iDan.Ch.  PI.  and  profits  of  the  lands."  Bland,  C,  in 
&  Pr.  (2d  Am.  ed.)  552.  McKim  v,  Odom,  3  Bland  (Md.)  427. 

The  form  of  the  writ  is  substantially  8.  BIU  need  Not  Contain  Prayer  fbr  IMi- 
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la  GrimiiiAl  Cases. — Distringas  has  also  been  held  applicable  to 
compel  the  appearance  of  a  corporation  against  which  an  indict- 
ment has  been  found,^  but  the  necessity  for  its  use  in  such  a  case 
has  been  obviated  by  statute  in  many  jurisdictions.^ 

m.  To  OoxPSL  PsBiOBXAircB  07  Obdbb  OB  DscEBBX.— The  same 
process  of  distringas  (with  sequestration)  issues  to  compel  the  per- 
formance of  an  order  or  decree  against  a  corporation  as  to  compel 
an  answer.     Upon  service  of  the  writ  of  execution  of  the  decree 

tringas. — ^  In  the  case  of  a  corporation  inal  case  is  a  writ  unknown  to  our 

aggregate,  where  the  answer  is  under  law." 

the  common  seal,  the  bill  must  praj  New  Hampshire. — In  New  Hampshire 

that  a  writ,  called  a  writ  of  distringas,  a  summons  is  the  only  process  to  be 

mar  issue  under  the  great  seal,  which  issued  to  a  corporation  to  appear  and 

is  u>r  the  purpose  of  distraining  them  answer  to  an  indictment,  and  when 

by  their  goods  and  chattels,  rents  and  duly  served,  judgment  may  be  rendered 

profits,  until  thej  obey  the  summons  against    the  corporation    by  default. 

or  direction  of  the  court."    Coop.  £q.  The  writ  of  distringas  is  unknown  to 

PI.  i6.  the  practice  of  that  state.   Boston,  etc.. 

But  in   McKim  v.  Odom,  3   Bland  R.  Co.  v.  State,  32  N.  H.  215. 

(Md.)  425,  Bland,  C,  says:  '*What  is  New  Jarser- — Section  80  of  the  New 

here  said,  however,  as  to  the  prayer  of  Jersey   Criminal   Procedure  act  pro- 

the  bill,  is  certainly  wrong ;  the  au-  vides  that  when  the  summons  or  notice 

thorities  cited  warrant  no  such  asser-  to  the  corporation  shall  be  returned, 

tion."  summoned,  or  served,  the  corporation 

And  in  Story's  Eq.  PI.  (loth  ed.),  (44,  shall  be  considered  as  in  court  and  as 

note  3,  referring  to   the  statement  of  appearing  to  said  indictment,  and  the 

Cooper,  it  is  said  :  *'  From  this  Ian-  court  shall  order  the  clerk  to  enter  an 

guage  it  would  seem  indispensable,  in  appearance  for  said  corporation  and 

a  smt  against  such  a  corporation,  to  in*  indorse  the  plea  of  not  guilty  upon 

Bert  a  prayer  for  such  a  writ.    But  I  said  indictment.     This  statute  applies 

cannot  find  any  sufficient  authority  for  only  to   involuntary    appearances  by 

such  a  position.     It  seems  no  more  corporations.     State  v,  Passaic  Coun- 

necesssry  than  it  would   in  common  ty  Agricultural  Soc.,  54  N.  J.  L.  261. 

cases  to  pray  for  an  attachment  and  New  York. —  *<  Provision  was  made 

other    processes,  when  the  party  does  under  the  Revised   Statutes  (2  Edm. 

not  appear  and  answer;   and  this  is  Stat,  at  Large,  p.  772,  §  35),  after  the 

never  done.    The  right  to  the  ulterior  finding  of  an  indictment  against  a  cor- 

processes    results    irom    the  general  poration,  to  compel  its  appearance  by 

authority  of  the  court  to  compel  obedi-  the  issuing  of  a  distringas,  but  these 

ence  to  its  own  commands.    The  dis-  provisions  were  expressly  repealed  by 

tringas  is  to  compel  the  corporation  to  chapter    593  of   the   Laws    of    1886; 

answer  as  well  for  the  contempt  as  to  the  and  I  have  been  unable  to  find  any 

bill.    Harvey  v.  East  India  Co.,  2  Vew.  statutory  provision  compelling  the  ap- 

305,     Prec.    Ch,    129,    cited    by    Mr.  pearance  of  a  corporation  after  indict- 

Cooper,  does  not  support  his  doctrine,  ment."      Per   Smyth,    Recorder,   in 

but  only  the  modified  doctrine  above  People  v.  Equitable   Gas-Light    Co. 

sUted."  (County  Ct.  of  Gen'l  Sess.),  5  N.  Y. 

1.  Reg.v.  Birmingham,  etc.,  R.  Co.,  Supp.  19. 

9  C.  &  P.  469,  38  E.  C.  L.  187.  Vorth  CaroUna.— In  North  Carolina 

In   Union    Bank    v.  Lowe,    Meigs  it  is  held  that  the  common-law  method 

(Tenn.)  225,  Turley,  J.,  says :  **Acor-  by  distringas  has  been  abrogated  by 

poration  can  only  be  forced  to  appear  statute,  and  that  the  proper  method  to 

by  a  distringas."  bring  into  court  a  corporation  charged 

2.  ladtaaa. — In  State  v,  Ohio,  etc.,  with  a  criminal  offense  is  by  summons 
R.  Co.,  23  Ind.  362,  Gregory,  }.,  re-  upon  one  of  its  officers  or  agents, 
f erring  to  the  statutory  law  of  that  State  v.  Western  North  Carolina  R. 
state,  says:  **  Distringas  as  a  means  Co.,  89  N.  Car.  584,22  Am.  &  Eng.  R. 
of  compelling  an  appearance  in  a  crim-  Cas.  58. 
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and  default,  a  distringas  issues  without  order.^  The  form  is  the 
same  as  that  of  a  distringas  to  compel  appearance  or  answer,  but 
the  indorsement  explains  the  purpose.^ 

IV.  To  ESTOBGl  Patmevt  07  Cionn.— Payment  of  costs  might  be 
enforced  against  a  corporation  by  the  same  process  as  the  decree, 
except  that  a  subpoena  issues  in  the  first  instance  instep  of  a 
writ  of  execution.* 

V.  To  ESTOBGl  JinDOMEVTS  VOX  PBB80VAL  PBOFXKTT. — ^The  writ 

may  be  used  in  Virginia  to  enforce  a  judgment  for  personal 
property.* 

YL  AftAlvn  SHBBim. — ^The  writ  has  also  been  used  ag^nst 

1.  I  Dan.  Ch.  PI.  6l  Pr.  (ist  ed.)  judgment  for  specific  personal  property. 

194,   citing   I    Har.    149;    Harvey  v.  Code  Va.  1887,  §  3581. 

East  India  Co.,  2  Vem.  395,  Prec.  Ch.  What  Wilts  may  Lwne  on  Judgment  fiir 

129.  Personal  Proparty. — When  the  judgment 

*'  If  a  distringas,  sequestration,    or  is  for  personal  property,  the  plaintiff 

other  form  of  process  should  become  may,  at  his  option,  have  a  fieri  facias 

necessary  to  the  due  and  complete  exe-  for  the  alternative  value,  instead  of  a 

cution  of  a  decree  against  a' corporation,  writ  of  possession,  and  the  damages 

this  court  is  authorized  by  the  statute  and  costs,  or  he  may  have  a  writ  of  dis- 

[defining  the  chancery  jurisdiction]  to  tringas.    Code  Va.  1887,  h  35^5* 

devise  and  issue  such  process."    Per  H^  IMatrlngas  may  be  Sopanedad  and 

Parker,  C.  }.,  in  Jones  t;.  Boston  Mill  Bzaoated  fbr  Value — 'Bxnr  Yalue  Aaoer- 

Corp.,  4  Pick.  (Mass.)  511.  talned. — If  a  distringas  issues,  the  court, 

%,  I  Dan.  Ch.  PI.  &  Pr.  (isted.)  194,  on  the  motion  of  either  party,   may 

citing  Lowten  v,  Colchester,  3  Meriv.  order  it  to  be  superseded   as   to   the 

543.  specific  thing,  and  to  be  executed  in 

lllas  or  Flnzlea  Utanecessaiy . — **Upon  lieu  thereof  for  the  alternative  value. 

the  return  of  the  distringas  an  order  Such  value,  if  not  fixed  in  the  judg- 

may  be  obtained  for  a  sequestration  as  ment,  may  be  ascertained  by  a  jury,  to 

of  course,  without  suing  out  an  alias  be    forthwith    impaneled.    Code    Va. 

or  ^fluries  as  upon  mesne  process.  In  1887,  §  3586. 

such  case,  however,  the  order  is  only  Notice  of  a  motion  to  supersede  a 

an  order  nisi  in  the  first  instance,  and  distringas,  or  for  a  ca,  sa,  or  fi,  fa.  in 

may  be  had  upon  a  motion  of  course,  lieu  thereof,  need  not  be  given  by  the 

If  there  is  any  irregularity  in  the  form  plaintiff  to  the  defendant.    Garland  t. 

of  the  proceedings,  the  defendants  may  Bugg,  5  Munf.  ( Va.  )  167. 

avail  themselves  of  it  on  showing  cause  After  a  distringas  upon  a  judgment 

against   making  the   order    absolute,  in  detinue  has  been  returned  executed, 

and    not    by    moving    to    appear    to  but  without  satisfaction,  if  the  court, 

the   distringas,   and   then   moving  to  on  the  plaintiff's  motion,  directs  the 

discharge    the    sequestration.     If  no  distringas  to  be  superseded,  so  far  as 

irregularity  is  shown  in  the  process,  it  related  to  the  specific  property,  and 

the  order  is   made  absolute  upon  mo-  to  be  executed  as  to  the  alternative 

tion."     I  Dan.  Ch.  PI.  &  Pr.  (ist  ed.)  value,   such  order  is   not  erroneous; 

194.  but  it  seems  the  plaintiff  may  have  a 

8.  I  Dan.  Ch.  PI.  &  Pr.  (ist  ed.)  194.  new  distringas,  to  be  executed  as  to 

In  Worden  v.  Orange  County  Bank,  such  value.    Garland  v.  Bugg,  5  Munf. 

I  Wend.  (N.  Y.)  310,  to  compel  the  (Va.)  166. 

payment  of  costs,  the  court  directed  a  Cannot  Distrain  Property  for  Which  Bx- 

rule  that  the  president,  directors,  and  eention  Issned. — On  a  distringas  fi.  fa. 

company  of  the  bank  pay  the  costs  or  the  sheriff  cannot  distrain  the  very 

show  cause,  by  the  first  day  of  tlie  next  property  for  which  the  execution  is- 

term,  why  a  distringas  should  not  issue  sued ;  nor  can  he  seize  and  sell  it  to 

to  compel  the  payment.  pay  the  damages    mentioned   in   the 

4.  Virginia. — In  Virginia  no  writ  of  execution.   Jordan  t;.  Williams,  3  Rand, 

distringas  shall  be  issued,  except  on  a  (Va.)  501. 
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sheriffs  to  compel  them  to  sell  property  in  their  possession.^ 

1.  A    distringas    directed    to    the  them  to  sell  property  taken  hj  him  in 

coroner  will  lie  against  a  sheriff  while  his  lifetime,    under    a  writ    of  fieri 

in  office,  to  compel  a  sale  of  goods  facias.     Harrison  v.  Tomkins,  i  Call 

leried  upon;    but  where    the    goods  (Va.)  295. 

levied  on  had  been  irregularly  taken  A  person  suing  out  9^fi,fa.  a  second 

out  of  the  sheriff's  hands  by  virtue  of  time    after    return    of    the  levy    dis- 

a  replevin,  the  court,  under  the  cir-  charges  the  levy,  and  is  not  entitled  to 

cumstances,   quashed    the  distringas,  a  distringas  aeainst  the  sheriff  to  com- 

Zane  v.  Cowperthwaite,  i  Dall.  (Pa.)  pel  him  to  sell  the  property.     Scott  v, 

3".  Hill,  3  Murph.  (N.  Car.)  143;  Den  v. 

No  distringas  lies  against  the  ex-  Backhouse,  3  Murph.  (N.  Car.)  63; 

ecutors  of  a  deceased  sheriff,  to  oblige  Smith  v,  Spencer,  3  Ired.  (N.  Car.)  356. 
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DISTURBING  MEETINGS. 

By  S.  R.  Perry. 

t  At  COKMOV  tL%  38. 
n.  ttlh)!!  BtiTVTSS,  38. 

1.  Jurisdiction,  38. 

2.  The  Indictment,  38. 

a.  Generally,  38. 

b.  Duplicity,  39. 

c.  Allegations  of  Nature  or  Kind  of  Meeting,  40. 

d.  Allegations  of  Place,  40. 

(i)  Place  of  Disturbing  Acts,  40. 

(2)  Place  of  Meeting,  41. 
e»  Allegations  of  Disturbance,  41. 

(i)  Generally,  41. 

(2)  Manner  and  Means  of  Disturbance,  42. 
/.  Allegations  of  Intent,  43. 

1.  At  Cokmov  Law. — The  offense  of  disturbing  a  religious 
meeting  or  other  lawful  assembly  is  indictable  at  common  law  ;^ 
and  a  statute  defining  the  offense  and  providing  another  remedy 
does  not  take  away  the  common-law  remedy  by  indictment.* 

n.  Uhdee  Statutes — 1.  Jiuiidiction. — Various  statutory  provi- 
sions have  been  made  in  regard  to  the  jurisdiction  of  the  offense 
of  disturbing  meetings,  and  in  such  cases  of  course  the  jurisdiction 
is  dependent  on  them.^ 

2.  The  Indictment — a.  Generally. — The  indictment  or  infor- 
mation for  the  offense  of  disturbing  meetings  will  in  general 
be  drawn   under  a  statute,  and   it  should  charge  the  offense 

1.  ReUgious  Keetlngfl. — State  v,  Jas-  an  offense  within  the  principles  before 

per,  4  Dev.  (N.  Car.)  323;  People  v.  stated,  and  liable  to  be  prosecuted  by 

Degej,  2  Wheel.  Cr.  Cas.  (N.  Y.  Ct.  indictment  at  the  common  law."     U. 

of  GenU  Sess.)  135;  People  v.  Crow-  S.  v.  Brooks,  4  Cranch  (C.  C.)  437. 

ley,  23  Hun  (N.  Y.)  412.  Town  Meetlngfl. — Com.  v,  Hoxey,  16 

"  The  disturbance  of  public  worship  Mass.  385. 
is  an  act  tending  to  destroy  the  pub-  Meotlngfl  of  School  Directors. — Camp- 
lie  morals  and  to  excite  a  breach  of  the  bell  v.  Com.,  59  Pa.  St.  266. 
peace,  and  it  is  a  common  injury  to  an  2.  People  v.  Degey,  2  Wheel.  Cr. 
indefinite  number  of  persons,  neither  Cas.  (N.  Y.  Ct.  of  Gen'l  Sess.)  135; 
of  whom  could  sue  alone,  unless,  as  in  People  v.  Crowley,  23  Hun  (N.  Y.)  412. 
the  case  of  nuisance,  he  should  have  re-  8.  See  Com.  v.  Jennings,  3  Gratt 
ceived  some  special  and  peculiar  dam-  (Va.)  595;  People  v.  Fuller,  17  Wend, 
age  over  and  above  the  common  injury  (N.  Y.)  211;  Henry  v.  Hamilton,  7 
sustained  by  the  others ;  it  is,  therefore,  Blackf.  (Ind.)  506. 
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substantially  in  the  language  of  the  statute.^  It  is  not  necessary^ 
however,  to  charge  it  in  the  very  words  of  the  statute,  if  equiva^ 
lent  words  be  used.^  But  if  the  language  of  .the  statute  be 
followed,  the  indictment  or  information  will  always  be  sufficient.^ 
b.  Duplicity* — In  charging  the  offense  of  disturbing  meetings, 
as  in  all  other  cases,  duplicity  is  to  be  carefully  avoided,  and  the 
indictment  will  be  bad  if  more  than  one  distinct  offense  be  joined 
in  the  same  count.^    An  indictment,  however,  is  not  objectionable 

I.  IMstitiUag  **  Ooiigra1tld&.''^Urtder  church,  by  **  talking  in  s  loud  and  bcris- 

Rev.  Code  Mo.  1845,  p.  404,  an  indict-  teroua  manner  "And  Charging  Mtd  mtti" 

ment  charging  that  ttie  defendant  did  ing  with  being  a  mob,  etc.    It  was  held, 

"  wilfull/  and  contemptuously  disturb  a  on  motion  to  quashi  that  the  indictment 

'  congration' of  people  met  for  religiouB  was  sufflcient,  under  2  Rev.  Stat.  Ind^ 

worthip  "  is  bad   for  the  reason  that  1876,  p.  47a.  Kidder  v.  State,  58  Ind*  68. 

the  language  of  the  statute  ia  not  fol-  An  affidavit  in  a  prosecution  for  dia- 

lowed  in  describing  the  offense,  in  that  turbing  a  religious  meeting,  under  the 

the  word  **congration''  is  not  an  Eng-  Act  Ind.  March  3,  1859,  a  Rev»  Stat. 

Hih  word.     State  v.  Mitchell,  25  Mo.  1876,  p.  472,  must  allege,  and  it  must  be 

420.  proved  upon  the  trial,  that  the  meeting 

DisturUiis  School  wtdle  In  SMaioa^-^  disturbed  wa«  a  collection  of  inhabit- 
Under  Act  Conn.  1857,  making  it  a  anta  of  the  state.  Cooper  v«  State,  75 
criminal  offense  wilfulijr  to  interrupt  or  Ind.  63. 

disturb  a  school,  etc.,  while  the  same  Texas<~^  In  an  indictment  for  dia- 
ls in  session,  a  complaint  is  fatall/  de«  turbing  a  religious  meeting,  und^r 
fecdve  which  fails  to  allege  that  the  Hart's  Dig.  Texas,  art.  481,  it  is  not 
school  was  in  session  at  the  time  of  the  necessary  to  charge  that  the  congrega- 
disturbance.  State  v.  Gager,  28  Conn,  tion  was  engaged  at  the  time  in  anj- 
233.  religious  service  or  ceremony,  or  had 

8.  State  V,  Yarborough,  19  Tex.  t6i.  commenced  such  service  or  ceremonr 

t.  State  V,  Stubblefield,  32  Mo.  563;  at  the  time  of  the  disturbance;  but  it 

State  V.  McDaniel,  40  Mo.  App.  356;  is  sufficient  to  charge  that  the  congre> 

Kindred  v.  Statei  33  Tex.  67.  gation  waa    assembled    for  religious 

Tiiflian»i-*-In  State  v»  Oskins,  a8  Ind.  worship  at  a  place  designated  in  Xht 

364,  ah  information  charging  the  de-  statute.     State  v.  Yarborough,  i9Tez. 

fendants   with   diaturbing    a    meeting  161. 

met  as    a  singing  school,   bj  forcing  Statute  in  the  Z^t'g/unctivtt^^Vnder 

their  way  into  the  house  against  the  art.  284  of  the  Penal  Code  of  Tekaa, 

niles,  and  making  a  great  noise  bjr  loud  as  amended  by  the  Act  of  April  24, 

and  boisterous  talking,  was  held  a  good  1873  (C^^n.  Laws  of  1873,  P*  43)*  P^'^" 

ixifonnation,  sufficiently  charging  the  Tiding  that  *'  any  person  who,  by  loud 

offense  under  Act  Ind.  March  3,  iSM.  or  vociferous  talking  or  swearing,  or 

But  see  Marvin  V.  State,  19  Ind.  x8i,  by  any  other  noise,  wilfully  disturbs 

in  which  it  was  held  that  the  words  in  any  congregation,"   etc*,    an    indict- 

the  above  act  "if  any  person    shall  ment    alleging    that    the   defendants 

diiturb  any  religious   society,  or  any  '*  then  and  there,  by  loud  talking  and 

member  thereof,  when  met  or  meeting  laughing,  and  by  other  indecent  and 

together  for  public  worship  **  are  void  obscene  noises,   did    then  and  there 

for  uncertainty^  so  far  as  they  attempt  disturb  said  congregation  aforesaid," 

to  create  and  define  a  crime  or  misde-  is  sufficient,  since  the  statute  is  in  the 

meaner,  and  consequently  an   indict-  disjunctive,    and    it    is    sufficient    to 

ment  under  that  act  charges  no  offense,  charge  any  one  of  the  acts  mentioned 

^n   indictment  for  unlawfully  dia-  in  the  statute.     Copping  v»  State,  7 

tttrUng  an  assembly,  charged  that  the  Tex.  App.  6t. 

defendant  at,  etc.,  on,  etc.,  unlawfully  4.  Dlgtarblng  Wofiblp  and  BMiftTlag 

interrupted,   molested,  and   disturbed  Bndely.—- A  charge  for  disturbing  pub* 

the  lawful  assemblage  of  persons  met  lie  worship  and  for  behaving  rudely  in 

together  to  transact    certain  matters  a  meeting  house  cannot  be  joined  in 

pertaining  to  the  business  of  a  certain  one  count  of  the    indictment,  since 
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for  duplicity  because  several  of  the  disturbing  acts  are  charged  in 
the  same  count,  each  of  the  acts  being  a  constituent  of  the  entire 
offense  of  disturbance.^ 

€.  Allegations  of  Nature  or  Kind  of  Meeting. — Where 
indictments  are  drawn  under  statutes  particularly  specifying  the 
kinds  of  meetings  protected  from  disturbance,  it  is  necessary  to 
allege  that  the  meeting  was  of  the  kind  mentioned  in  the  statute.^ 

d.  Allegations  of  Place — (i)  Place  of  Disturbing  Acts. — 
Under  a  statute  prohibiting  the  doing  of  disturbing  acts  at  or 
within  the  place  of  meeting  or  worship,  an  allegation  that  the 
disturbance  was  created  at  or  within  that  place  is  necessary.' 

these  are  distinct  offenses  under  the  der  a  statute  providing  against  the  mo- 
statute.  Com.  V.  Symonds,  2  Mass.  163.  lesting  or  disturbing  of  any  religious 
SwrpliiMfe. — But  under  section  1894  meeting,  agricultural  fair  or  exhibi- 
of  Mansf.  Dig.  Ark.,  an  indictment  for  tion,  or  "  anj  meeting  of  inhabitants  of 
disturbing  religious  worship  "  by  talk-  this  state,  met  together  for  any  la'wful 
ing  and  laughing'*  and  by  indecent  purpose,*' etc.,  an  affidavit  was  drawn 
gestures  is  not  bad  for  duplicity ;  it  charging  certain  persons  with  disturb- 
charges  but  one  offense;  the  words'*  by  ing  a  singing  school,  but  failing  to 
talking  and  laughing  "  being  merely  allege  that  the  singing  school  was  met 
surplusage.  State  v.  Bledsoe,  47  Ark.  for  a  lawful  purpose.  The  affidavit 
333 ;  State  v.  Horn,  19  Ark.  578.  was  held  fatally  defective  in  the  omu- 

1.  State  V.  Stubblefield,  32  Mo.  563.  sion  of  this  averment,  since  the  school 
See  also  State  v.  Edwards,  32  Mo.  548.  might  have  been  met  for  an  unlawful 

Two  Mfondara. — Where  two  are  purpose,  as  for  singing  indecent  or 
charged  in  one  count  of  the  same  in-  bawdy  songs,  etc  State  v,  Zimmer- 
dictment,  in  order  to  convict  both  the  man,  53  Ind.  360. 
evidence  of  guilt  must  apply  to  one  But  under  Rev.  Stat.  Ind.  1881,  § 
and  the  same  transaction.  Two  inde-  1988,  providing  against  the  disturbance 
pendent  transactions  on  the  same  day  of  religious  meetings,  etc.,  or  "  any 
at  the  same  church  will  not  support  meeting  of  inhabitants  of  this  state  met 
the  indictment,  one  of  the  accused  together  for  any  lawful  purpose,"  an  in- 
having  disturbed  the  congregation  at  dictment  is  sufficient  if  it  states  that  the 
twelve  o'clock  and  the  other  at  one  purpose  of  the  meeting  was  lawful, 
o'clock,  and  there  being  no  concert  or  without  more  specifically  alleging  the 
connection  between  the  two  offenders,  purpose.  Howard  v.  State,  87  Ind.  68. 
Jackson  v.  State,  87  Ga.  432.  Name  of  Sooloty. — In   an  indictment 

2.  ScIukA. — Under  a  statute  provid-  under  the  statute  for  disturbing  a  re- 
ing  aeainst  the  interrupting  or  disturb-  ligious  society,  it  is  not  necessary  that 
ing  ofpublic,  private,  or  select  schools,  the  name  of  the  society  be  stated, 
while  the  same  are  in  session,  the  com-  Henzy  v.  Hamilton,  7  Blackf.  (Ind.)  506. 
plaint  must  allege  such  a  gathering  8.  Under  a  statute  providing  against 
to  be  a  school  and  not  merely  an  as-  the  disturbance  of  religious  meetings, 
semblage  met  "for  culture  and  im-  etc.,  by  making  a  noise,  etc.,  *' within 
provement  in  sacred  and  church  the  place  of  worship, "  an  indictment 
music."     State  V.  Gager,  28  Conn.  232.  must  allege  that  the  place  where  the 

RoUglous  Aasembly. — An  indictment  disturbance  was  created  was  the  place 

charging  a  person  with  disturbing  "  a  of  worship  of  the  congregation.    State 

religious  assembly,   commonly    called  v.  Schieneman,  64  Mo.  386. 
quarterly  meeting  conference,"  cannot        But  an  information  for  disturbing  a 

be  supported.     'Die  indictment  should  religious  assembly  sufficiently  charges 

charse  that  the  assembly  had  met  for  that  the  disturbance  was  done  at  the 

"divme  worship,"  "divine    service,"  place  of  worship  by  saying  "within 

"religious    worship    or    service,"    or  the  place  of  meeting,   to  wit,  at  the 

something  of  the  same  import,  to  come  Methodist  Episcopal  Church,"  etc.,  by 

within  the  statute.     State  v,  Fisher,  3  assaulting  one  S.,  a  person  then  and 

Ired.  (N.  Car.)  in.  there  being,  etc.     State  v,  Karnes,  51 

Any  Koetlxig  fbr  LawfU  Pnrpoao. — Un-  Mo.  App.  293. 
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Where,  however,  the  statute  provides  against  the  disturbing  of 
religious  assemblages  "at  or  near"  the  place  of  worship,  the 
indictment  need  not  allege  the  disturbing  acts  to  have  been  done 
"at  or  near"  the  place  of  worship.* 

(2)  Place  of  Meeting. — If  a  statute  designates  a  particular  place 
at  which  a  religious  meeting  must  not  be  disturbed,  then  it  is 
essential  that  the  indictment  charging  the  disturbance  should 
allege  that  the  congregation  was  assembled  at  ^ne  of  the  places 
mentioned  in  the  statute.^  But  under  a  statute  not  particularizing 
the  place  of  meetings,  the  indictment  need  only  allege  the  county 
in  which  was  the  assembly,  so  as  to  give  the  court  jurisdiction.' 

e.  Allegations  of  Disturbance — (i)  Generally. — The  gist 

of  the  offense  being  the  disturbance,  the  indictment  should  in 
general  allege  a  distuil)ance  to  have  been  created.^ 

Whether  a  disturbance  charged  was  the  congregation  was  assembled  for  the 

committed  at  the  **  Methodist  Episco-  purpose  of  religious  worship,  in  a  cer- 

pal Church,"  or  the  "Methodist  Epis-  tain  house  for  religious  worship,  was 

copal  Church,  South,"  is  a  question  of  equivalent  to  a  charge  that  the  congre- 

fact  that  does  not  arise  in  determining  gation  was  assembled  for  the  purpose 

the  question  of  the  sufficiency  of  the  of  religious  worship  in  a  meeting  house, 

information.    State  v.  Karnes,  51  Mo.  State  v.  Yarborough,  19  Tex.  161. 

^PP-  ^93*  '•  State  v.  Smith,  5  Harr.  (Del.)  490. 

1.  The  aUegation  '*  at  or  near."  is  Under  the  act  of  Texas  April,  1873 
nnnecessarj,  since  these  words  are  in-  (General  Laws,  Thirteenth  Legisla- 
tended  to  enlarge  the  operation  of  the  ture  43),  an  indictment  alleging  that 
act,  and  meant  to  prevent  disturbance  the  accused,  '*  in  the  county  of  H. 
not  only  at,  but  anywhere  within  dis-  aforesaid,  did  wilfully  disturb  a  con- 
turbing  distances  of,  an  assembly  for  gregation  assembled  for  religious  wor- 
religious  worship.  Warren  v.  State,  ship, "  etc.,  was  held  sufficiently  to 
3  Heisk.  (Tenn.)  269,  overruling  State  allege  the  locality  at  which  thecongre- 
v.  Doty,  5  Coldw.  (Tenn.)  33.  gation  was    assembled.      It  was  said 

2.  Stratton  v.  State,  13  Ark.  688.  ^rther  in  this  case  that  this  statute 
Thus,  under    a    statute    providing    was  essentially  different  frOm  the  pro- 

*'that  if  any  person  or  persons  shall  visions  contained  in  Hart's  Dig.  Tex. 

naUciously  disturb  any    congregation  under  which  the  decision  in  State  v. 

tssembled   for  religious  worship,  and  McCiure,  13  Tex.  33,  was  made.    Cor- 

conducting  themselves  in  a  peaceable  ley  v.  State,  3  Tex.  App.  412.     See  also 

and   orderly    manner,  in    and   about  Bush  v.  State,  5  Tex.  App.  64. 

any  church,  chapel,  meetinghouse,  en-  i.  Thus  an  indictment  for  the  dis- 

campment  or  camp  meeting  inclosure,  turbance  of  a  meeting  which  sets  out 

mosque,  synagogue,  or  temple,  while  that  the  disturbance  was  **  by  openly 

attending  any  protracted  or  other  re-  refusing  to  comply  with  the  rules  and 

ligious  meeting,"  etc.,  an  indictment  regulations  of  the  said  Methodist  Prot- 

Which  charges  that  the  defendant  '*  did  estant  congregation,  and  acting  in  dis- 

then  and  there,  by  loud  and  obscene  obedience  to  an  announcement  then 

language  and  disorderly  conduct,  mali-  and  there  made  by  the  Rev.  £.  R.  Mc- 

cionsly  disturb  a  congregation  of  peo-  Gregor,  then  and  there  pastor  of  the 

pie  assembled  for  religious  worship  at  congregation,  that  there  should  be  no 

the  Black  Jack  Spring,  in  the  county  choir  singing  that  night,  and  in  the  face 

aforesaid,**  etc.,  is  bad  in  that  it  does  of  said  announcement  taking  possession 

not  charge  the  meeting  to  have  been  of  the  seats  of  the  choir  and  insisting 

held  at  any  of  the  places  mentioned  upon  singing  as  a  choir,"  is  insufficient, 

in  the  statute.    State  v.  McClure,  13  since  there  is   no  averment  that  the 

Tex.  33.  parties  were  not  the  choir,  nor  is  there 

But  it  is  not  necessary  that  the  very  any  averment  of  any  sort  of  disturb- 

words  of  the  statute  be  used,  it  being  ance    occasioned   thereby.     Com.   v. 

held  that  an  indictment  charging  that  McDole,  a  Pa.  Dist.  Rep.  370. 
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(2)  Manner  and  Means  of  Dis tur dance. ^-IJndtr  the  statutes  in 
most  of  the  states,  the  manner  and  means  or  the  particular  acts 
by  which  the  disturbance  of  a  meeting  was  effected  must  be  stated 

in  the  indictment.^    A  general  statement,  however,  as  that  the 

But  an  information  for  disturbing  a  when  the  case  of  Kindred  v.  State,  33 
religious  meeting  is  complete  without  Teit.  67,  was  decided  and  the  statute  now 
thft  allegation  thfct  the  parties'  conduet  in  force  (Penal  Code  Texas,  art.  280) 
was  to  the  disturbance  of  cettain  per-  are  materially  different,  and  that  the 
sons  named,  and  such  an  allegation  Kindred  case  is  no  longer  authoritj 
may  be  rejected  as  surplusage.  Hull  upon  the  question. 
V.  State,  120  Ind.  tt%.  But  an  Indictment  for  the  offense  of 
BUtutM  Prohlbitias  Ttittc,  to  Tf-  disturbing  a  congregation  assembled 
y/tnt  DlBtatlMaod  of  XMtlnt.  —  Under  for  religious  worship,  whether  tested 
Gen.  Stat.  N.  H.,  c.  255,  4  9,  prohibit-  by  art.  284  of  the  Criminal  Code  of 
ing  unusual  traffic  within  two  miles  Texas,  as  it  stood  when  the  indictment 
of  any  public  assembly  convened  for  was  found,  or  by  the  same  article  2B4, 
public  worship,  an  indictment  need  as  amended  by  the  act  of  April,  1873 
not  allege  that  the  traffic  disturbed  the  (General  Law6»  t)  Leg.  43))  is  not 
assembly  or  its  worship,  the  gist  of  vitiated  by  the  w^ords  **by  loud  and 
the  offense  being  the  trafficking  and  vociferous  talking  and  swearingi"  they 
not  the  disturbing.  State  V.  Gate,  58  being  merely  a  description  of  the 
N.  Hi  240.  means  of  disturbance,  though  not  em- 
Section  4854  of  the  Code  of  TVmum^^w  braced  in  the  article  of  the  code  be- 
makei  it  a  misdemeanor  to  *' expose  fore  its  amendment.  Lockettt;.  State, 
to  sale  or  gift  any  spirituous  or  other  40  Tex.  4. 

liquors,  or  any  provisions  or  other  ar-  GM^rgUi*— Oenwai  aaA  BpMtal  ]>«niir- 
ticles  of  traffic,*'  within  one  mile  of  the  rar. — In  an  indictment  for  disturbing 
place  of  a  worshipping  assembly,  and  religious  worship,  under  the  Code  of 
not  at  the  person's  usual  place  of  busi*-  Georgia,  one  of  the  counts  charged 
ness.  Section  4855  forbids  the  telling,  that  the  defendants  committed  the 
or  offering  to  sell,  within  one  mile  of  a  misdemeanor  '*  in  a  tumultuous  and 
worshipping  assembly,  any  article  of  boisterous  manner,  and  by  indecently 
traffic  whatsoever,  in  such  a  manner  as  acting,"  so  as  to  **  disturb  a  congrega- 
to  disturb  Such  assembly.  The  two  tion  of  persons  lawfully  assembled  for 
offenses  described  in  these  sections  are  divine  service  at  the  First  African 
distinct,  and  an  indictment  under  the  Baptist  Church  in  Savannah/'  and  the 
first  section  will  be  good  without  an  second  count  charged  that  defendants 
averment  as  to  the  disturbance  of  the  '*  did  then  and  there  indecently  act 
assemblage,  which  would  be  necessary  and  attempt  to  prevent  the  administra- 
in  an  Indictment  under  the  second  sec-  tion  of  the  holy  sacrament  of  the  Lord's 
tion.  Nor  under  the  first  section  need  Supper.*'  The  indictment  was  dt- 
the  indictment  specify  the  particular  murred  to  generally,  and  it  was  insisted 
articles  of  traffic  sold.  Rigga  v.  State,  in  the  argument  that  the  indictment 
7  Lea  (Tenn.)  475.  should  have  set  out  the  particular  act 
1.  State  V.  Mtnyard,  IB  Ark.  156;  which  was  tumultuous  and  boisterous 
Fletcher  t^.  State,  laArk.  169;  State  t>.  in  the  first  count  and  the  particular 
Butcher, 79 Iowa  no;  Conerly  v.  State,  act  of  indecency  In  the  second  count. 
66  Miss.  96;  State  v,  Bankhead,  35  Mo.  The  court  said  that  perhaps  if  the  de- 
558 ;  Com.  V.  McDole,  2  Pa.  Dist.  Rep.  murrer  had  been  special  the  defendants 
370  \  Thompson  t>.  State,  16  Tex.  App.  would  have  been  entitled  to  have  the 
159.  acts  particularized,  but  held  that  since 
Ttkas. — In  Kindred  tf.  State,  33  Tex.  the  demurrer  was  general  the  acts 
67,  it  was  held  that  since  the  indict-  were  stated  specifically  enough  and 
ment  for  disturbing  a  religious  meet-  the  indictment  was  good.  Hieks  v. 
ing  was  in  the  exact  words  of  the  stat-  State,  60  Ga.  464. 
ute  (Pasc.  Dig.  TexaS)  art  1x04),  the  NelinMikli.-^Though  the  general  rule 
particular  acts  constituting  the  dis-  is  that  the  manner  of  the  disturbance 
turbance  need  not  be  alleged.  should  be  alleged,  as  by  talking,  laugh- 
In  Thompson  v.  State,  16  Tex.  App.  ing,  or  profane  swearing,  etc.,  yet  the 
i59>  it  was  said  that  the  statute  in  force  charge  that  certain  persons,  at  certain 
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disturbance  was  caused  by  talking,  laughing,  swearing,  whistling, 
etc.,  is  all  that  is  necessary,  without  entering  into  details.^ 

/  Allegations  of  Intent.— Since  the  intent  with  which  a 
meeting  is  disturbed  is  usually  a  constituent  part  of  the  offense, 
an  allegation  of  intent  is  in  general  necessary,  as  that  the  disturb- 
ance was  wilfuUyi  maliciously,  or  contemptuously  done.^ 

dates,  '*  did  wilfully,  maliciouslj,  and  any  congregation  or  aesembly  of  peo- 

unlawfully  interrupt,  molest,  and  dis-  pie  tnet  for  religious  worship,"  etc., 

turb  a  religious  society,   to  wit,  the  shall  be  punished,  an  indictment  is  bad 

Welsh  Presbyterian  Church,  and  the  which  fails  to  allege  that  the  disturbance 

members  therebf ,  ^hilt  s^id  itiemb^rs  ^^s  wilfully,  malltloukly,  or  contemptu- 

were  met  to  perform   the  duties  en-  oUsly    done.     State    v,  Bankhead,  25 

joined  upon  them,"  etc.4  states  an  of-  Mo»  558. 

fense  under  the  statute  of  Nebraska.         So  an  indictment  which  charges  that 
Jones  V.  State,  28  Neb.  495.  the  defendants  did  unlawfully  disturb, 
Vlrglala. — An  indictment  for  disturb-  etb. ,  is  iiisufficietit,  slAce  the  disturbance 
ing  a  religious  congregation  need  not  must  be  charged  to  have  been  done  wil- 
set  out  the  means  \lf  Wtilch  thedifttulrb-  lUliy)  mAlitiously,  Or  cohUmptuously. 
ance  was  effected,  under  Virginia  stat-  State  v.  Hopper,  27  Mo.  509. 
ute.    Com.  V,  DanieU,  i  Vft.  CvA.  46^.        Si|tdVttleAt  Anidftiltl0lL.-^The  wilful- 
1.  Thompson  v.  State,  16  Tex.  App»  ness  of  defendant's  acts  are  sufficiently 
159;  States.  Minyard,  12  Ark.  'i§6.  shown   by    charging  that,  in   a  room 
Thus,  in  an  indictment  for  disturbing  then  being  used  for  religious  purposes, 
a  religious  congregation  by  t>rbranely  he ''did  UHe  loud  and  profane  language, 
swearing,  it  is  not  necessary  to  charge  and  did  smoke  a  cigarette,  and  did  re- 
the  parficdlar  language  used  by  defehd-  fuse  to  ledte  said  room  wheh  requested 
viiit^      State  fH  Ratliff,  it)  Afki  5J0;  so  to  do   by   the  officer"  In    charge 
^UU  V,  Hinson,  31  Ark.  638.  thereof.    State  v.  Stuth.ii  Wash.  423. 
1  Under  Code  of  Tennessee^  provid-        Statute  In  fbe  Di^Junctlyo.— But  under 
mg  ft  t^alty  if  bhf  t^^rson  wilAlIly  dis-  R^V.  Stat.  Mo.)  §  8^5^  cottUlAlhg  pf o- 
tarbs  er  disquiets  any  r^ligiotls  assem-  yisions  rimilar  to  the  above  statutes,  an 
blj.  etc.,  a  presentment  for  disturbing  information  charging  that  the  defend- 
Kuch  ftn  ass^MbUge  which  doe6  ttot  knts  <*  did  Unlawfully  ahd  WilfUlly  dife- 
ckarg«  Uie  act  comtnitted  to  have  beeh  t^uiet  hnd  disturb,  **  fete.,  a  (ioktgfegaUoti, 
"wilfully**   doile    is    bftd.      State    v.  etc.  *  is  sufficient,  without  alleging  that 
Townsell,  3  Heisk.  (Tenn.)  6.  the  disturbance  was  maliciously  or  con- 
Under  a  statute  declaring  thaf  every  temptuously  done,  the  statute  being  In 
P^nota  who  shall  Wilfully,  ihaliciously,  the  dis)uilt:tive.    State  i^.  Itaf Aet,  %i 
01  CMtem^tiidualy  dfiquiet  oy  diltv^b  Mo.  App.  0^3» 
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By  S.  B.  Fisher. 

L  BmcT  ov  JusoKBirT  Appsaied  Fbom,  44. 

1 .  The  General  Rule,  44. 

2.  Conclusiveness  of  Affirmance ,  46. 

3.  Judgment  Not  a  Precedent,  47. 

n.  SFTBCT  ov  MOTIOHt,  47. 

m  Effect  ov  Admusiov  of  Txitimovt,  48. 
17.  Effect  ov  Questiov  of  Jubudictiov,  4S. 

T.  IV  OOUBTfl  OF  Chavcebt,  48. 

CROSS-REFERENCE. 

As  to  Certifying  Cases  and  Questions  to  a  Higher  Court  where  the  Judges  are 
Divided  in  Opinion,  see  article  CERTIFIED  CASES,  vol.  3,  p.  918. 

L  Effect  ov  JvDexEVT  appealed  Fbom— 1.  The  General  Bnle. — 
It  was  formerly  the  practice  at  common  law  that  when  there  was 
an  equal  division  of  the  judges  upon  a  question  of  law,  no  judg- 
ment should  be  given.^  This,  however,  has  been  changed,  and  it 
is  now  the  general  rule  that  where  a  cause  comes  up  from  a  lower 
court  on  a  question  of  law,  either  by  exception  or  by  appeal,  and 
there  is  an  equal  division  of  the  judges,  the  judgment  of  the  lower 
court  is,  as  a  rule,  affirmed.^    It  has  been  argued,  in  at  least  one 

1.  Durant  v,   Essex    Co.,  8   Allen  v.  Crane,  80  Cal.  181 ;  Luco  v.  De 

(Mass.)  103 ;  Van  Dyck  v.  Van  Beuren,  Toro,  88  Cal.  36;  McCaulej  v.  Brooks, 

2  Cai.  (N.  Y.)  103;  Procter's  Case,  12  x6  Cal.   11;   Providence  Tool  Co.  v. 

Coke  118;  Deane  v.  Clajton,  7  Taunt.  Prader,  33  Cal.  634. 

489,  3  E.  C.  L.  489;  Thornby  v.  Fleet-  F/oriVtf.— Fraser  v.  Willej,  2  Fla. 

wood,  I  Stra.  384;  Boulton  v.  Bull,  3  116;  Williams  v.  Moseley,  2  Fla.  359. 

H.  Bl.  500;  Peacock  7;.  Bell,  i  Saund.  Illinois. — Kerr  v.  Whiteside,  i   III. 

69;  Outram  v,  Morewood,  3  East  358;  390;  Claflin  v,  Dunne,  30  111.  App.  84, 

Atkins  V,  Drake,  i  McClel.  &  Y.  214;  129  111.  341;  Auditor  v.  Hall,  i  111.  393. 

Goddard  v.  Coffin,  Davies  381;  Vin.  Iowa, — Richards  t;.  Burden,  59  Iowa 

Abr.,  art.  Court  1;  3  Com.  Dig.  333;  3  754;  Viele  v,  Germania  Ins.  Co.,   36 

Tidd's  Pr.  390;  3  Co.  Com.  Dig.,  §  Iowa  9,  96  Am.  Dec.  83;  Zeigler  v, 

439,  p.  476.  Vance,  3  Iowa  538. 

a.  5  Dan.  Ch.  PI.  &  Pr.  1707 ;  2  Dan.  /f«ff/ffr>(^.— Blanchard  v,  Harler,  6 

Ch.  Pr.  1471 ;  How.  Anno.  Stat.,  c.  243,  T.  B.  Mon.  (Ky.)  393 ;  Maupin  v,  Good- 

p.  1663;  I  Tidd's  Pr.  137.  loe,  6  T.  B.  Mon.  (Ky.)  409;  Yoderv. 

Ca/i/br» itf.—  Frankel     v.     Deides-  Atterburn,  7   T.  B.  Mon.  (Ky.)  491; 

heimer,  93  Cal.  73 ;  Lakeside  Ditch  Co.  Letcher  v.  Commonwealth   Bank,    i 
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case,  that  while  the  effect  of  an  equal  division  of  opinion  upon  a 
motion  to  set  aside  a  judgment  or  discharge  a  rule  is  as  has  been 
stated,  it  should  not  be  so  in  the  case  of  an  appeal  or  writ  of 

Dana  (Ky.)  82 ;  Paris  v.  Shanks,  7  T.  B.  430 ;  Moffitt  v.  Miller,  34  L.  Ed.  (U.  S.) 

Mon.  (Ky.)  133;  Lipscomb  v.  Grubbs,  539;  Texas,  etc.,  R.  Co.  v.  Gentry,  57 

3   Bibb   (Ky.)  392;  Sterritt  v.  Lock-  Fed.  Rep.  422, 13  U.  S.  App.  531 ;  Bing- 

hart,  7  J.  J.  Marsh.  (Ky.)  554.  ham  v.  Cabbot,  3  Dall.  (U.  S.)  19;  Ben- 

Maryland. — Partridge  v.  Dorsey,  3  ton   v.  Woolsey,  12   Pet.    (U.  S.)  29; 

Har.  &  J.  (Md.)  302;  Gregg  ti.  Balti-  Etting    v,    U.    S.    Bank,     11     Wheat, 

more,  14  Md.  479;    Baltimore  v.  Lef-  (U.  S.)  59;  Strout  v,  Foster,  i   How. 

ferman,  4  Gill  (Md.)  425,  45  Am.  Dec.  (U.  S.)  89;  Ellis  v.  Jones,  i  How.  (U. 

145;  Chapman  V.  Dixon,  4  Har.  &  J.  S.)  197;  Lessieur  f.  Price,  12  How.  (U. 

(Md.)  527;  Hammond  v,  Ridgely,  5  S.)  59;  Albany  Bridge  Case,  2  Wall. 

Har.  &  J.  (Md.)  284;  Lee  v.  Tinges,  7  (U.  S.)  403;  Holmes  v.  Jennlson,  14 

Md.  215.                                        .  Pet.  (U.  S.)  540;  U.  S.  V.  Worrall,  2 

Massachusetts,  —  Durant   v.    Essex  Dall.  (U.  S.)396;  Ellis  v.  Jones,  i  How. 

Co.,  8  Allen  (Mass.)  103,  85  Am.  Dec.  (U.   S.)  201;   Mobile  v,   Emanuel,   i 

685.  How.  (U.  S.)  95;  Durant  v,  Essex  Co., 

Michigan, — McPherson  v.  Ryan,  59  7  Wall.  (U.  S.)  107. 
Mich.  33;  Mitchell  t;.  Mitchell,  49  England. — Catherwood  v.  Caslon, 
Mich.  68;  McCutcheon  v.  Homer,  j.3  13  M.  &  W.  262;  Thornby  v,  Fleet- 
Mich.  483;  Nester  v.  Swift,  50  Mien,  wood,  i  Stra.  384;  Deighton  v,  Green- 
42;  Dutch  Reformed  Church  Cases,  52  ville.  Cruise  on  Fines  222,  Irish  ed. 
Mich.  329;  State  Tax-Law  Cases,  54  118;  Warburton  v.  Loveland,  i  Huds. 
Mich.  350;  Penniman  V.  Perce,  9  Mich.  &B.  725;  Iveson  v,  Moore,  i  Salk.  17; 
509;  Smith  V.  Lloyd,  76  Mich.  619;  Reg.  v,  Millis,  10  CI.  &  F.  907;  Finnie 
Lyon  V.  Ingham  Circuit  Judge,  37  t;.  Glasgow,  etc.,  R.  Co.,  2  Macq.  H.  L. 
Mich.  378.  Cas.    177;     Rochester    v.    Pierce,    1 

Minnesota. — Gran  v.  Spangenberg,  Campb.  468. 

53  Minn.  42.  When  the  court  is  equally  divided 

New  Hampshire, — Northern  R.  Co.  it  cannot   change  the  decree   of  the 

tr.  Concord  R.  Co.,  50  N.  H.  178.  Circuit  Court,  nor  exercise  its  discre- 

NeTv  yersey, — Flavell  v.  Flavell,  22  tionary  power  to  allow   interest;  for 

N.  J.  Eq.  599;  Voorhees  v.  Thorn,  21  this  would  have  been  a  new  decree. 

N.  J.  L.  80;  Huncke  v,  Francis,  27  N.  Hemmenway  v,  Fisher,  20  How.  (U. 

J.  L.  55.     Compare  Elizabethtown  v,  S.)  255. 

Springfield,  3  N.  J.  L.  70.  I&  a  Capital  Case,  where  the  court  is 

New  Torh, — Mason  v.  Jones,  3  N.  Y.  equally  divided  in  opinion  on  a  writ  of 

375,  5  How.  Pr.  (N.  Y.)  118;  Bridge  v.  error  as  to  granting  a  new  trial,  it  must 

Johnson,  5  Wend.  (N.  Y.)  342;  Morse  order   the   prisoner    to  be   executed. 

-o.  Goold,  II  N.  Y.  281 ;  Foot  v.  Tracy,  Walton  v.  State,  i  West.  L.  J.  256. 

I  Johns.  (N.  Y.)  46;  Van  Dyck  v.  Van  Effect  on  Qnestlon  Preaented  on  Bill  of 

Beuren,  2  Cai.  (N..  Y.)  103.  Exoepttona. — Where  the  court  is  equally 

North  Carolina, — ^Durham  v.  Rich-  divided   in   opinion  upon  a   question 

mond,  etc.,  R.  Co.,  113  N.  Car.  240.  presented  on  a  bill  of  exceptions,  the 

Pennsylvania, — Beltzhoover  v,  Dar-  exceptions  are  overruled.     Shannon  v, 

ragh,  16  S.    &  R.    (Pa.)  329;   In  re  Shannon,  10  Allen  (Mass.)  249. 

Strauss's  Estate,  14  Pa.  Co.  C t  Rep.  593,  Bflisct  on  Qnestlon  of  Sostalnlng  De- 

34  W.  N.  C.  (Pa.)  478.  mnrrer.  —  Where    there    is    an  equal 

Virginia.-^ora,  v,  Beanmarchais,  division  of  opinion  of  the  court  upon 

3  Call  (Va.)  122;  Martin  v,  Welch,  4  the  question  of  sustaining  a  demurrer, 

Munf.  (Va.)  60.  the  demurrer  is  overruled.     Putnam 

Wisconsin. — Yates  v.  Shepardson,  27  v.  Rees,  12  Ohio  21. 

Wis.  238;  Lathrop  v.  Knapp,  37  Wis.  Afflimaace  In  Part. — Where  there  is 

507.  an   equal   division  of  opinion    in    the 

United  States, — ^The   Antelope,    10  higher  court  as  to  part  of  the  decree 

Wheat.  (U.  S.)  66;  Washington  Bridge  appealed  from,  such  decree  will  be  af- 

Co.  V.  Stewart,  3  How.  (U.   S.)   413;  firmed  as  to  so  much.     If  the  judges 

Reeside  v.  U.  S.,  8  Wall.  (U.  S.)  38;  or  a  majority  of  them  concur  that  there 

Bauer  t^.  Texas,  etc.,  R.  Co.,  131  U.  S.  is  error  in  the  residue  of  the  decree,  so 
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error.^  This  contention,  however,  has  met  with  no  general 
support. 

Pnotioe  BMod  upon  Ezp^dienoy. — This  rule  is  based  upon  expediency 

and  the  desirability  of  putting  an  end  to  the  litigation.* 

2.  Condnriveneaa  of  AflBrmanoe. — The  affirmance  of  the  judgment 
or  decree  of  the  lower  court  upon  an  equal  division  of  the  judges 
of  an  appellate  court  is  conclusive  upon  the  rights  of  the  parties.* 

much  of  it  will  be  reversed.    Com.  v,  must  be  quashed."     Per  Kirkpatrick, 

Beaumarchais,  3  Call  (Va.)  122.  C.  J.,  in  Elizabethtown  v,  Springfield, 

DtBsentliig  Jadges  about  to  Setlro. —  3  N.J.  L.  70. 
It  is  held  in  California  that  a  motion  a.FrankelT;.Deidesheimer,93Cal.73. 
to  affirm  a  judgment  because  of  an  "  The  judges  simply  aeree  that  it  \% 
equal  division  of  opinion  among  the  expedient  to  finish  the  litigation.  It 
judges  qualified  will  be  denied  where  is  a  public  expediency,  and  is  often  ex- 
it appears  that  before  the  time  for  the  pedienfalso  with  respect  to  the  in- 
next  term  of  court,  when  the  cause  can  terests  of  the  parties.  Supported  bj 
be  beard,  several  of  the  dissenting  these  considerations,  and  the  presump- 
judges  will  be  succeeded  bj  others,  who  tion  of  correctness  which  always  at- 
may  assist  in  deciding  the  case  on  its  taches  to  the  judgment  of  the  court 
merits.    Luco  v.  De  Toro,  88  Cal.  26.  below^,  it  is  proper  and  right  that  the 

1.  '*  What  the  legal  effect  of  an  equal  judges  who  were  in  favor  of  a  reversal 
division  on  the  bench  is  has  frequently  should  waive  any  insistence  of  opinion 
become  a  question.  And  the  not  at-  and  unite  with  their  associates  in  an 
tending  strictly  to  the  subject-matter  affirmance  of  the  judgment.  This 
under  consideration,  in  the  various  they  do  without  in  any  way  relinquish- 
cases  wherein  such  division  has  been  ing  their  convictions  upon  the  ques- 
recorded,  has  created  some  perplexity,  tions  of  law  or  fact  involved  in  the 
On  a  motion  to  set  aside  a  judgment  or  case."  Luco  t;.  De  Toro,  88  Cal.  26. 
discharge  a  rule,  if  there  be  an  equal  8.  The  Antelope,  10  Wheat.  (U.  S.) 
division  of  the  court,  the  judgment  or  66;  Ktting  v,  U.  S.  Bank,  11  Wheat, 
rule  remains  in  full  force,  and  hence  it  (U.  S.)  59;  Washington  Bridcre  Co.  v. 
has  been  argued  that  the  same  thing  Stewart,  3  How,  (U.S.) 413;  Lessieur 
would  take  place  on  an  appeal  or  writ  v.  Price,  12  How.  (U.  S.)  59;  Krebs 
of  error.  But  this  is  not  so.  For,  in  v.  Carlisle  Bank,  2  Wall.  Jr.  (C.  C.)  51. 
the  first  case,  the  judgment  or  rule  be-  The  Juditeent  la  That  of  the  Bntiro 
ing  once  entered,  it  must  have  its  full  Oourt,  and  is  as  binding  in  every  respect 
force,  unless  set  aside  or  discharged  by  as  if  rendered  upon  the  concurrence  of 
a  judgment  of  the  court,  which,  upon  all  the  judges.  Hartman  v.  Greenhow, 
an  equal  division,  never  can  be  ren-  T02  U.  S.  672 ;  2  Black  on  Judgments, 
dered.  But  in  cases  of  appeal  or  error  ^  528;  Bigelow  on  Estoppel  (4th  cd.), 
it  is  othenfv'ise.  There  the  effect  of  the  p.  59;  Clark  *,  Kean,  i  Del.  Ch.  114; 
judgment  below  is  wholly  superseded  Lyon  v,  Ingham  Circuit  Judge,  37 
by  the  writ  itself.  Nothing  can  be  Mich.  378;  Feige  f.  Michigan  Cent.  R. 
done  until  there  is  a  new  judgment,  Co.,  62  Mich,  i ;  Elizabethtown  v. 
either  upon  the  merits  in  appeal,  or  of  Springfield,  3  N.  J.  L.  70  ;  Lathrop  v. 
affirmance  or  reversal  in  error,  as  the  Knapp,  37  Wis,  307 ;  Durant  v,  Essex 
case  may  be.  The  judgment  can  Co.,  iQi  U.  S.  55c;  Brown  v.  Aspden, 
neither  affirm  nor  reverse  itself.  The  14  How.  (U.  S.)  28;  Atty.-Gen.  w.  Wind- 
court  must  pass  upon  it.  And  to  this  sor,  8  H.  L.  Cas.  369. 
effect  is  the  decision  in  x  Stra.  318,  in  "  The  record  has  all  the  elements  of 
the  case  of  the  Duke  of  Hamilton  and  a  final  decree.  It  purports  to  order, 
Branden.  There,  indeed,  there  was  an  adjudge,  and  decree  that  the  decree  of 
affirmance  by  the  request  of  the  party  the  Circuit  Court  be  affirmed  with  costs, 
against  whom  it  was,  in  order  that  the  In  its  substance  it  would  not  have  been 
matter  might  be  carried  up  to  a  higher  different  if  the  judges  had  agreed  in 
tribunal.  And  court  ordered  a  special  every  point  unanimously.  We  do  not 
note  to  be  made  to  that  effect.  I  am  understand  the  statement  that  it  was 
satisfied,  therefore,  that  this  judgment  rendered  by  a  divided  court  to  mean 
of  affirmance  is  unlawfully  entered  and  that  they  were  divided  as  to  the  ques- 
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S.  Judgment  Hot  a  Preoedent. — Where  the  judgment  of  the  lower 
court  is  affirmed  upon  an  equal  division  of  opinion  in  the  appellate 
court,  such  judgment  stands  only  as  the  decision  in  the  case  in 
question  and  not  as  an  obligatory  precedent.^ 

Ojiiioai  BMd  ]r«t  Be  in  Writing. — Although  it  is  provided  by  statute 
in  many  of  the  states  that  written  opinions  must  be  delivered  by 
the  courts  in  all  cases,  such  provision  is  held  not  to  applv  to  the 
affirmance  of  a  judgment  by  an  equal  division  of  opinion.^ 

n.  SfROT  Oir  Monom. — If  an  equal  division  of  opinion  among 
the  judges  occurs  on  a  motion  for  a  new  trial,^  a  motion  in  arrest 

tion  whether  it  should  be  rendered,  court  is  divided  can  there  be,  in  the 
butmerelj  as  to  the  questions  of  law  nature  of  things,  a  decision?  The  lexi- 
which  had  been  involved  in  it."  Du-  cographers  tell  us  that  the  term  'de- 
rant  V,  Essex  Co^  8  Allen  (Mass. )  103.  cided  ^implies  *  decision,  something  that 

litdMt  to  EehiMUdBg.  ^  Where  the  is    unequivocal,  that   puts  an  end  to 

judgment   on    appeal  is  affirmed    by  doubt.'     Suppose  the  court  stand  op- 

resson  of  an  equal  division  of  opinion  posed  two  to  two,  are  there  any  doubts 

in  the  appellate  court,  such  affirmance  removed  ?    Is  not  the  case  left  in  the 

is  subject  to  reconsideration  or  rehear-  same  situation  in  which  it  came  up, 

log  and  does  not  differ  in  this  regard  leaving  the  questions  of  law  involved 

from  anjr  other  judgment    Zeigler  xk  in  it  as  open  questions  and  subject  to 

Vance,  3  Iowa  538.  future  adjudication?    Can  the  opinion 

L  Am.  and   Eng.   Encjc.  of  Law,  of  the  court  be  cited  as  authority  in 

tit.    Stare   Decisis ;    Etting  v,  U.   S.  any    future    controversy  ?      Certainly 

Bank,  II  Wheat  (U.  S.)  59;  Benton  t;.  not,  because  there  is  a  perfect  mathe- 

Woolsey,  13  Pet  (U.  S.)  27;  Holmes  matical  balance,  with  no  preponderance 

f.Jennison,  i4Pet  (U.  S.)  540;  Wash-  on  either  side."     Fraser  v.  Willey,  a 

iBgton  Bridge  Co.  v.  Stewart,  3  How.  Fla.  118. 

(U.  S.)  413;  Reeside  v.  U.  S.,  8  Wall.        8.  Ayres  v,  Bensley,  33  Cal.  633. 
(U.  S.)38;  Hartman  V.  Q^eenhow,  102        In  the  case  of  Cahill  v,  Benn,  6 

U.  S.  67i5;  Durham  v.  Richmond,  etc.,  Binn.  (Pa.)  99,  there  was  a  verdict  for 

R.  Co.,  113  N.  Car.  240 ;   Durant  v,  the  plaintiff  in  the  court  below,  but 

Essex  Co.,  8  Allen  (Mass.)  xo8 ;  Morse  upon  a  motion  for  a  new  trial  the 

V.  (joold,  IX   N.  Y.  381 ;   People  v.  judges  were  equally  divided.    There 

New  York,  35  Wend.  (N.  Y.)  353.  was  afterwards  a  motion  for  judgment 

"Bat  such  a  formal  affirmance,  al-  for  the  plaintiff,  two  judges  being pres- 

though  it  leaves  the  law  of  the  Supreme  ent.     One  ordered  the  judgment  to  be 

Court  undisturbed,  cannot  be  consld-  entered,  and  the  other  objected  to  the 

ered  as  settling  the  law  in  this  court,  entry.     The  clerk  entered  judgment, 

except  so  far  as  relates  to  the  particular  It  was  held  that  this  was  a  good  judg- 

cause  in  which  the  decision  is  made.  ment.     The   court  presumed  that  the 

The  maxim  stare  decisis^  ei  non  quieta  dissenting  judge  intended  only  to  enter 

mavere,  cannot  be  applicable  to  such  a  his  dissent  on  the  record  and  not  to 

cue,  where  the  question   never  has,  arrest  the  regular  course  of  law  by 

in  iact,  been  decided  by  this  court.'*  prohibiting  the  making  of  a  proper 

Bridge  v.  Johnson,  5  Wend.  (N.  Y.)  entry. 
373.  **  The  rule  seems  to  be  that  where 

1  Louisville,  etc.,  R.  Co.  v.  Sharp,  the  motion  is  such  as  to  make  an  affirm- 

91  Ky.  411;  Groverman  t/.  Spencer,  7  ative    decision    indispensable    to   the 

^<i*  314;  Albany  Bridge  Case,  3  Wall,  further  progress    of  the   action,   the 

(U.  S.)  403.  action  must  stop  in  case  of  an  equal  di- 

"  It  seems  clear  that  the  opinions  of  vision ;  but  where  the  motion  is  in  ar- 

the  justices  as  a  court  are  to  be  written,  rest  of  the  progress  of  the  action,  an 

and  if  there  should  not  be  a  majority  of  equal  division  is  equivalent  to  a  denial 

the  court  agreeing  on  one  side  of  the  of  the  motion,  and  the  case  proceeds 

Question,  there    can    be    no    decision,  as  if  the  motion  had  not  been  made.*' 

There  must  be  something  decided  be-  Ayres  v,  Bensley,  33  Cal.  633.     See 

lore  the   statute  applies,    and  if  the  also  Goddard  v.  Coffin,  Davies  381. 
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of  judgment,^  a  motion  for  a  recount  of  ballots  in  a  contested 
election  case  *  a  motion  for  a  reargument,*  or  an  application  for 
mandamus,^  the  motion  will  fail. 

m.  Effbct  ov  Abkimiov  07  Testikovt.— The  decisions  differ  as 
to  the  effect  of  an  equal  division  of  the  bench  regarding  the  admis- 
sion of  testimony.  By  some  authorities  it  is  held  that  the  testimony 
should  be  admitted  and  by  others  that  it  should  be  excluded.^ 

IV.  Sffict  ov  ftusmov  or  Jubisdictiov. — Where  there  is  an 
equal  division  on  the  question  of  jurisdiction,  the  jurisdiction 
must  be  sustained  and  the  case  decided  on  its  merits.^ 

y.  Iv  COUBTS  07  Chawobby. — Where  a  court  of  equity  is  equally 
divided  upon  the  question  of  the  relief  to  be  granted  the  bill  will 
be  dismissed.**^ 

1.  U.  S.  t^.  Worrall,  2  DaU.  (U.  S.)  Compare  Northern  R.  Co.  v,  Con- 
384;  Durant  v,  Essex  Co.,  7  Wall.  (U.  cord  R.  Co.,  50  N.  H.  166,  wherein  it 
S.)  107 ;  Chapman  V.  Lamphire,  3  Mod.  was  held  that  when,  in  equity  upon  a 
155.  hearing  on  the  merits,  the  court  was 

2.  In  a  contested  election  case,  a  mo-  regularly  divided  on  the  question 
tion  for  a  recount  of  ballots  will  be  whether  the  bill  should  be  dismissed, 
denied  where  there  is  an  equal  division  no  judgment  could  be  entered,  but  that 
of  opinion  of  the  court.  Thompson  v,  the  cause  should  remain  pending  and 
Ewing,  I  Brews.  (Pa.)  98.  that  receivers  appointed  to  hold  the 

3.  If  the  court  is  divided  upon  a  mo-  property  during  the  pendency  of  the 
tion  for  a  reargument  the  motion  fails,  suit  should  remain  in  possession. 
Stevenson  v,  Lawrence,  i  Brews.  (Pa.)  In  the  United  States  Circuit  Court, 
126.  if  the  court  is  equally  divided  upon  a 

4.  An  application  for  a  mandamus  hearing  in  equity,  it  is  said  to  be  the 
will  not  be  granted  where  there  is  an  common  course  to  dismiss  the  bill 
equal  division  of  opinion  of  the  court,  without  costs^to  either  party — ^see  opin- 
People  V,  Regents,  18  Mich.  4S3.  ion  of  Story,  J.,  in  Veazie  v,  Williams, 

5.  Testimony  AdnilsBlUe. — Campbell  3  Story  (U.  S.)  632 — ^but  it  would  seem 
V.  Wallace,  3  Yeates  (Pa.)  572;  Com.  that  the  decree  of  dismissal  is  entered 
v.  Twitchell,  i  Brews.  (Pa.)  551 ;  East-  •*  so  that  the  parties  aggrieved  may,  if 
erday  v.  Kilborn,  Wright  fOhio)  345.  they  think  proper,  bring  up  the  ques- 

TeBtimoiiy  Ezoluded. — Ayres  v.  Bens-  tion  "  to  the  Supreme  Court,  "on  ap- 

ley,  32  Cal.  633.    And  see  McPherson  peal  for  review  from  the  final  decree." 

V.  Ryan,  59  Mich.  33.  Northern  R  Co.  v.  Concord  R.  Co., 

6.  State  V.  Hays,  30  W.  Va.  107.  50  N.  H.   178.     And  see   opinion  of 

7.  Waddle  V.  U.S.  Bank, 2 Ohio 336;  Nelson,  J.,  in  Silliman  v,  Hudson 
U.S.  Bankv.  Schultz,2  0hio47i.  See  River  Bridge  Co.,  i  Black  (U.  S.) 
also  Madlem's  Appeal,  103  Pa.  St.  584.  585. 
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iff  /b  Alimony,  Costs,  Suit  Money*  Counsel  Fees,  in  Suits  for  Divorce,  see 
article  ALIMONY,  vol.  i,  p.  407. 
Injunction,  Creditor's  Bill,  Writ  Ne  Exeat,  in  Suits  for  Divorce,  see 
article  ALIMONY,  vol.  i,  pp.  440-445. 

I  VATVBI  07  THB  DiVOBOX  SlTIT— 1.  In  QOAOnd. — ^At  OomiiOB  Law  the 

suit  for  divorce  was  a  proceeding  in  the  ecclesiastical  courts,  which 
had  exclusive  jurisdiction  over  divorce  and  matrimonial  causes.^ 
The  divorce  suit  was  not  originally  an  action  at  law  or  a  suit  in 
equity  *  although  it  resembled  the  latter  in  some  respects.' 

bUwEeolfltiastioal  Conrti  the  libel  was  framed  like  a  bill  in  equity, 
(or  the  double  purpose  of  averment  and  for  searching  the  con- 
science of  the  defendant.*  The  answer  was  not  a  pleading,  but 
was  more  in  the  nature  of  answers  by  the  defendant  to  the  inter- 
rogatories of  the  plaintiff,  and  could  be  introduced  by  the  plaintiff 
as  evidence,  if  he  or  she  desired,  but  not  by  the  defendant.^  The 
defendant  might  obtain  the  same  affirmative  relief  as  a  plaintiff 

i.  Sharon  v.  Sharon,  67  Cal.  ao8.  confined  to  a  mere  afiinnation  or  de- 

*•  In  Whitmore  v,  Hardin,  3  Utah  nial  of  the  averments  of  the  libel,  as 

'^^  it  was  said  :  "  A  case  of  divorce  is  were  the  answers  of  the  witnesses.  The 

^  intrinsically  a  law  case,  for  it  was  defendant  was  allowed  to  explain  the 

I^Qknown  to  the  common  law  ;  it  is  not  circumstances  at    sufficient  length  to 

■ntrinsicallj  a  chancery  case,  for  it  was  place  the  transaction  in  Its  true  light, 

'inknown  to  equity  jurisprudence."  Oliver  v»  Heathcote,  a  Add.  Ec.  35. 

••  See  infra,  XL  7.  Trial  by  yury;  As  explained  in  Maxwell  v.  Maxwell, 

^}^^^.  Conduct  of  the  Court;  V.  Cross-  Mtlward  090,  "  More  indulgence  is  al- 

^^ilor  Cross-petition.  lowed  in  such  cases  than  in  the  case 

.  ^  See  allegations  of  crueltj  set  out  of  a  witness  extra-artificially  deposing ; 

JQ  the  opinion  in  Evans  v.  Evans,  i  for  though  the  personal  answer,  if  read, 

"|^>  Con.  35,  4  Eng.  Ec.  310.  makes  the  answerer  a  witness,  this  is 

The  allegations  were  similar  in  the  entirelj  and  merelj  at  the  choice  of 

^^^  of  equity  in  New  Tork  before  the  opposite  party,  who  is  not  to  make 

^  adoption  of  the    code.    Beach  v,  the  answer  evidence  unless  he  pleases ; 

^ach,  It  Paige  (N.  Y.)  161;  Casejv.  whereas,  the  testimonv  of  a  witness  is 

^^r,  a  Barb.  (N.  Y.)  59.  capable  of  affecting  the  party  against 

9*  The  defendant's  answers  were  not  bis  will,  as  his  opponent  may  read  it." 
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In  some  instances,  however,  the  chancery  practice  is  inappli- 
cable, as  a  decree  pro  am/esso  qannot  be  rendered  without  satis^ 
factory  proof  of  the  cause  for  divorce  ;^  the  trial  Is  generally 
in  open  court  and  not  upon  depositions,  or  on  the  report  of  a 
referee  ;9  the  court  may,  on  its  own  motion,  examine  the  parties 
and  their  witnesses  on  matters  not  within  the  issues,  and  may  dis- 
miss the  suit  where  it  appears  thiit  the  plaintiff  is  not  entitled  to 
a  divorce.^  In  other  Instances,  to  be  noticed  hereafter,  the  pro- 
cedure  differs  from  the  chancery  practice  when  the  principles  of 
the  divorce  law  render  the  latter  inapplics^bk. 

S.  As  a  Oivil  Aetien  Vndw  th«  CodM.-^In  the  states  where  codes 
of  procedure  have  been  adopted,  which  to  some  extent  abolish 
the  distinctions  between  actions  at  law  and  suits  in  equity,  the 
suit  for  divorce  is  called  a  civil  action  and  is  governed  by  the  rules 
of  the  reformed  procedure  unless  they  are  Inapplicable  or  inade- 
quate,*   In  many  of  the  code  states  the  divorce  statutes  expressly 

Florida. — Rev.  Stat.  1891,  §  1483.  S.  See    in/rat   XI.    10.    Comduet  af 

Iliinois. — Lawrence  v.  Lawrence,  73  ike  Court. 

IH.  577  ;  Sterl  v.  Sterl,  2  111.  App.393 ;  *•  R-  P-  H.  fi.  S.  H.,  40  Barb.  (N. 

ShilHnger  v.   Shillinger,   14  III.   147;  Y.)  9;  Roe  v.  Roe,  14  Hun  (N.  Y.) 

Clark  i>.  Clark,  39  IH.  App.  357.  613;  Dodd  v.  Dodd,  14  Oregon  s|8; 

Maryland.—],  G.  v.  H.  G.,  33  Md.  Wadsworth  v.  Wadsworth,  81  Gal.  182 ; 

401 ;  Keerl  v,  Keer),  34  Md.  31.  Wueet  v.  Wuest,  17  Nev.  317;  Warner 

Mississippi. — Pulton   v.  Fulton,  36  v.  Warner,  11   Kan.  121;  Burdick  v: 

Miss.  517;  Dewees  o.  Deweee,  55  Miss.  Burdick,  7  W^sh.  533;  Calvert  ti.  Cal- 

3*5-  vert,  15  Colo.  390. 

Montana. — Black  x\  Black,  5  Mont.  «*  An  fiction  for  divorce  is  a  civil 

15;  Beck  f>.  Beck,  6  Mont.  318.  proceeding,  and   the  pleadings  in  it 

New  yersey. — Plavell  v.  Flavell,  30  are  to  be  construed  by  the  ordinary 

N.  J.  £q.  311 ;  Fairohlld  v.  Pairchlld,  laws  governinga  civil  action."   Prather 

43  N.T.  Eq.  473;    Harrison  v.  Harri-  v.  Prather,   26   Kan.   275;   Callen   v. 

son,  46  N.  ].  Eq.  75;  Stone  v.  Stone,  Callen,  44  Kan.  370. 

38  N.  J.  Eq.  409.  The  early  cases  in  Indiaun  held  that 

New  Tor k.^^Before  adoption  of  the  a  divorce  suit  was  a  special  proceeding 

code.     Devanbagh    v.    Devanbagh,    5  and  was  not  a  civil  action  within  the 

Paige  (N.  Y.)  554;  Mulock  v.  Mulock,  meaning  of  the  code.  Swing  u.  Swing, 

1  Edw.  Ch.  (N.  Y.)  14;    Hoffmire  v.  24lnd.^lS8;  Musselman  t«.  Musselman, 
Hoffmire,  7  Paige  (N.  Y.)  6o\  Dunn  44  Ind.  106,  and  cases  cited. 

f;.  Dunn,4raige(N.  Y.)  43^(  Phelps  v.  In  a  later  case  these  cases  are  dls- 

Phelps,  7  Paige  (N.  Y.)  150;   Graves  tipguished   and    in  effect    overruled. 

V.  Graves,  2  Paige  (N.  Y.)  62.  <f  1^  hold  that  a  divorce  proceeding  it 

The  provisions  of  the  code  are  gen"  in  no  sense  a  '  civil  action,'  and  that, 

erally  applicable  to  suits  for  divorce,  therefore,  no  provisions  of  the  civil 

Roe  V.  Roe,  14  Hun  (N.  Y.)  612.  code  are  applicable  thereto,  would  be, 

Tennessee. — Richmond  v.  Richmond,  practically,  to  overthrow  the  divorce 

10  Yerg.  (Tenn.)  343.  act.    It  cannot  be  enforced  without  ref- 

Vir/rinia. — Latham   v.   Latham,  30  erence  to  the  civil  code.     It  provides 

Gratt.  (Va.)  312;  Bailey  v.  Bailey,  21  for  a  petition,  cross-petition,  and  an- 

Gratt.  (  Va.)  43.  swer,  but  makes  no  provision  for  a  re- 

fVest  Virginia. — Martin  v.  Martin,  ply  or  the  amendment  of  pleadings; 

33  W.  Va.  701 ;  HitchcoK  v.  Hitchoox,  it  n^akes  no  provision  for  a  demurrer, 

2  W.  Va.  435.  a  motion  for  a  new  trial,  for  exceptions, 

1.  Latham  v.  Latham,  30  Gratt.  or  bills  of  exceptions,  or  appeal  to  the 
(Va.)  312.  See  also  infra^  XI.  2.  De-  Supreme  Courts  nor  is  there  any  pror 
fault.  vision  for  a  continuance  or  for  a  change 

2.  See  infra^  XI.  3.  Reference,  from  the   judge.      For  all  these  the 

54  Volume  VII. 


Xatwf  or  tlM  lliWM  Suit.  DIVORCE.  Ab  a  CiTil  AoUm  UndMT  tka  Cate. 

provide  that  the  process,  practice,  or  proceedings  shall  be  the  same 
in  suits  for  divorce  as  in  other  civil  actions.^  In  the  absence  of 
such  provisions  practice  generally  conforms  to  the  procedure  pre- 
scribed by  the  code  rather  than  to  the  chancery  practice  which  is 
now  superseded  by  the  codes.'    A  reference  to  the  states  in  which 

the  divorce  suit  conforms  to  the  code  of  civil  procedure  is  given 
here,'  and  the  instances  in  which  the  provisions  of  the  code  are 

court  must  eo,  and  have  always  gone,  tablish  such  essential  facts.     This   is 

to  the  civil  code."     "Divorce  cases  now   the  universal  rule,  whether  the 

•  •  *  are   clearlj    *  civil   actions,'   in  action  be  one  which  under  the  former 

such  a  sense,  at  least,  that  the  rules  practice  would  have  been  an  action  at 

of  pleading  and  practice  therein  pro-  law,  or  one  in  equity.  «  *  «    The  old 

Tided  will  apply  to  them,  except  to  the  chancery  practice    of   pleading    mere 

atent  that  a  different  procedure  may  matters  of  evidence  which  nnght  ht 

be  provided  In  the  divorce  act,  and  to  niaterial  in  establishing  the  general  al- 

the  extent  that  it  may  be  apparent  that  legations  of  the  bill  is  not  now  piopef 

^c  leeislature  intended  otherwise."  under  the  code.**    Vermilye  v.  Ver- 

Powell  v.  Powell,  104  Ind.  18.  milye,  32  Minn.  499. 

I.  Gwrgia. — Code,  ^  1717.  8.  California. — Wadsworth  ». Wads- 

/(wa.— Section  3823,  McLain's  Ann.  worth,  81  Cal.  182;  Mott  v.  Mott,  8a 

Code  1888,  provides  that  service  may  Cal.  413 ;  Blakely  v.  Blakely,  89  Cal. 

be  made  by  poblicatioo*  as  in  other  ac-  324 ;  Kirsch  v.  lCirsch,83  Cal.  633. 

^atf  if  defendant  is  a  nonresident.  Cahrado^^—SyMs  v,  Sylvis,  11  Cola 

ITmjm  mnd   Oktakoma. —  A    sum-  331;  Calvert  f^.  Calvert,  15  Colo.  390^ 

^0*  maj  be  isaued  on  a  verified  pe-  Idakc—^yViXXv.  Wyatt,  2  Idaho  %i^ 

^^«  ''and  shall  be  served,  or  pobli-  /»<fxa«d.-**Powell  v.  Powell,  104  Ind. 

^lion  made,  as  in  other  cases.*'  38;  Musselman  v.  Museelman^  44  Ind. 

^imte^/a,"^  The    divorce     statute  106;    Armstrong    v.    Armstrong,    ay 

^^''''^Jdea  that 'Mfpersonal  service  can-  Ind.  186. 

''Of  well  be  made,  the  court  may  order  Iowa. — Wilson  v.  Wilson,  40  Iowa 

'^iceof  the  summons  by  publication  230;  Sherwood  v.  Sherwood,  44  Iowa 

*•*■  .other  actions.**  192;  Gilruth  v.  Gilruth,  20  Iowa  215; 

^»«*«»irri. — Section  4501,  Rev.  Stat  Barney  v,  Barney,  14  Iowa  189;  Blair 

'<»^  provides  that  "like  process  and  v.  Blair,  74  Iowa  311. 

P'^'^^^iiiSs  shall  be  had  in  such  causea  KanscLs.  —  Warner  v.   Warner,   11 

M  are  had  in  other  civil  suits,  except  Kan.  121 ;  Callen  v.  Callen,  44  Kan. 

tbt  answer  of  the  defendant  shall  not  be  370 ;  Prather  v.  Prathcr,  26  Kan.  175 ; 

'•"•f.^tb.**  Earls  V.  Earls,  26  Kan.  178;  Lewis  v. 

■tithrmakm. — Seclicm   1426,  Cobbey's  Lrcwis,  15  Kan.  181. 

Stat.  1893^  provides  that  **  when  per-  Maryland, — Thomas  v,  Thomas,  57 

'^^•J^J^rvioe  cannot  be  had,  service  by  Md.  504. 

V**J^tioti  may  be  made  as  is  provided  Minnesota. — Vermilye  v.  Vermilye, 

^Ju^  la  other  civil  cases  under  the  32  Minn.  499. 

Code  ol  Civil  Procedure.'*  Missouri. — Mangels  v.  Mangels,  6 

^o^Aiiv^Mr.— Section  776,  2   Hiirs  Mo.  App.  481 ;  Ficke  v.  Pfcke,  62  Mo. 

Ann.  8uit.  1891,  provides  that "  the  prac-  335 . 

^  in  civil  actions  shall  govern  all  Montana. — Sim|:dcins   v.   Simpkins, 

ixocsedings  in  the  trial  of  actions  lor  14  Mont.  386;  Morrison  t>.  Morrison,  14 

<Uvorce,  except  that  trial  by  jury  is  Mont.  8. 

diipeaied  with.'*  A^tf3rff**<i.— O'Connell  v.  O'Connell, 

See  aho  similar  provisions  relating  to  10  Neb.  390;  O'Brien  v,  O'Brien,  10 

wnrioe  of  sommons  in  7>j»«x,  Utak^  Neb.  584 ;  Aspinwall  v,  Aspinwall,  18 

and  Wyoming.  Neb.  463;   Smithson  v.  Smithsoli,  37 

1  In  applying    the    mlea  of  code  Neb.  535. 

pleading  to  a  petition  for  divorce  the  JVevada.—^uent  v.  Woeat,  17  Ner. 

court  said :  ^*  The  facU  required  by  the  217;  Kelly  v,  Kelly,  18  Ner.  49^ 

code  to  be  stated  are  issuable  facts,  es-  JVew  Vork,  —  Robertson  v.  Robert- 

Kolial  to  the  cause  of  actkm  or  defense,  son,  9  Daly  (N.  Y.)  44 ;  Roe  t^.  Roe,  14 

and  004  thoae  which  merely  go  to  et-  Hun  (N.  Y.)  6i9;  Clay  v.  Clay,  21  Hun 
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held  to  be  Jnapplicable  to  divorce  suits  will  be  noticed  under  the 
various  subdivisions  in  this  article. 

4.  Bcdedaitioal  Fractioe — When  Followed. — The  divorce  suit  is  a 
statutory  proceeding  and  is,  of  course,  governed  in  all  matters  of 
practice  by  the  special  provisions  of  the  divorce  statutes.*  Such 
statutes  do  not,  however,  provide  a  complete  code  of  procedure  ;* 
and  where  the  practice  is  not  regulated  by  the  statute  the  divorce 
suit  conforms  to  the  procedure  of  the  court  having  jurisdiction 
of  divorce.'  In  all  cases  the  suit  for  divorce  is  governed  by  con- 
siderations of  public  policy  requiring  the  interposition  of  the  court 
whefever  the  evidence  is  not  satisfactory  or  for  other  reasons  the 
parties  are  not  entitled  to  the  relief  demanded,  and  therefore  the 
procedure  of  the  court  in  other  suits  will  not  be  followed  where  it 
is  inapplicable  and  contrary  to  public  policy.^  In  such  cases  the 
courts  apply  the  rules  and  principles  of  the  ecclesiastical  law, 
following  the  practice  of  the  ecclesiastical  courts  so  far  as  neces- 
sary.^   The  ecclesiastical   practice   is  also   followed  where  the 

(N.  Y.)   609;   R.  F.  H.  V,  S.  H.,  40  forms  to  that  of  a  chancery  suit  or  a 

Barb.  (N.  Y.)  9;  Kaiser  v.  Kaiser,  16  civil  action  under  the  code. 

Hun  (N.  Y.)  602;  Bihin  v,  Bihin,  17  In  New   Tork  the  divorce  statutes 

Abb.  Pr.   (N.   Y.  Supreme  Ct.)    19;  are  said  to '*  constitute  a  comprehen- 

Conger  v.  Conger, 77  N.  Y.  433;  Amory  sive  and  detailed  "  code  of  divorce pro- 

V.  Amory,  6  Robt.  (N.  Y.)  •514-  cedure,  and  the  courts  are  "  confined 

North  Dakota. — Yorke  v.  Yorke,  3  altogether  to  the  exercise  of  such  ex- 

N.  Dak.  343.  press  and  incidental  powers  as  are  con- 

Ohio. —  Tappan  V.  Tappan,  6  Ohio  f erred  by  the  statute."     Erkenbrach  tr. 

St.  64.  Erkenbrach,  96  N.  Y.  456. 

Oklahoma* — Irwin  v,  Irwin,  3  Okla.  S.  See    snpra^   I.   2.    As  a   Suit  in 

186.  Equity^  and   I.  3.  As  a  Civil  Action 

Oregon. — Dodd  v,  Dodd,  14  Oregon  Under  the  Codes. 

338 ;  Rice  v.  Rice,  13  Oregon  337 ;  Eg-  4.  The  specific  instances  in  which  the 

gerth  V.  Eggerth,  15  Oregon  626.  general  procedure  of  the  court  is  held 

South  Dakota. — Beach  v.  Beach,  6  applicable  or  inapplicable  to  divorce 

Dakota  371 ;   Grant  v.   Grant,    5    S.  suits  will  be  noticed  under  the  various 

Dak.  I.  subdivisions  of  this  article.    It  is  clear 

Texas, — Hare  v.  Hare,  10  Tex.  355.  that  all  agreements  of  the  parties  as  to 

Utah. — Tufts  V.  Tufts,  8  Utah  142.  the  decree  of  divorce  must  receive  the 

F'lr^'iiifl.— Cralle  v.  Cralle,  79  Va.  approval  of  the  court  and  that  the  de- 

183.  cree  cannot  be  entered  by  agreement 

Washington. —  Burdick  v.  Burdick,  without  proof.  The  code  provisions  re- 

7  Wash.  533.  lating  to  confession  of  judgment,  etc., 

Wisconsin. — R.  v.  R.,  20  Wis.  331;  are  not  applicable  to  decrees  of  divorce. 

Moe  V.  Moe,  39  Wis.  309.  6.  The  principles  of  the  ecclesiastical 

1.  Jones  V.  Jones,  90  Hun  (N.  Y.)  law  are  applied  in  suits  for  divorce  ex- 

414 ;  Ewing  v.  Ewing,   24  Ind.  468 ;  cept  in  so  far  as  thev  are  unsuited  to 

TappanT;.Tappan,60hioSt64;Lovett  our  courts,  or  in  conflict  with  specific 

V.   Lovett,    II   Ala.   763;    Simons  v.  constitutional  or  statutory  provisions, 

Simons,  107  Ind.  197 ;  Evans  v.  Evans,  or  the  general  spirit  of  our  laws.    Bau- 

105   Ind.   204;  Kelley  v.  Kelley,    161  man  v.  Bauman,  18  Ark.  320;  Jeans  v. 

Mass.  III.  Jeans,  2  Harr.  (Del.)  42  ;  J.  G.  f .  H.  G., 

3.  The  divorce  statutes  do  not  usu-  33  Md.  401 ;  Southwick  v.  Southwick. 

ally  contain  provisions  concerning  the  97  Mass.  327;  Head  v.  Head,  3  Ga.  191 ; 

process,   pleadings,   evidence,  or  the  Le  Barron  v,  Le  Barron,  35  Vt.  365. 

conduct    of    the    trial,   continuances.  In  Wuest  v.  Wuest,  17  Nev.  217,  it 

change  of  venue,  security  for  costs,  or  was  held  that  the  ecclesiastical  practice 

appeal,  and  the  practice  usually  con-  was  adopted  as  part  of  our  common 
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divorce  statutes  and  the  procedure  of  the  court  afford  no  adequate 
remedy,  as  our  courts  may  exercise  such  incidental  and  inherent 
powers  as  are  necessary  to  the  proper  administration  of  justice,^ 
and  the  general  rule  is  that  the  ecclesiastical  practice  may  be 
followed  where  the  provisions  of  the  divorce  statutes  and  the 
general  procedure  of  the  court  are  inadequate  or  inapplicable.* 

law.    But  the  ecclesiastical  practice  ia  Chancellor  Walworth  said :  *'  When  the 
not  followed  where  the  ordinary  pro-  legislature  conferred  this  branch  of  its 
cedure  of  the  court  is  applicable  and  jurisdiction  upon  the  court  of  chancery 
adequate.     Wilson  v.  Wilson,  2  Dev.  8l  it  was  not  intended  to  adopt  a  different 
B.  (N.  Car.)  377 ;  Parsons  v.  Parsons,  principle  from  that  which  had  thereto- 
9N.  H.  509;  Brown  v.  Westbrook,  37  fore  exfsted  in  England,  and,  indeed,  in 
Ga.  102.  all  Christian  countries,  as  to  the  nature 
The  practice   of  requiring  a  party  and  extent  of  the  physical  incapacity 
to  answer    interrogatories,  as  in    the  which  would  deprive  one  of  the  parties 
ecclesiastical  practice,  is  not  followed  of  the  power  to  contract  matrimony, 
in  Indiana^  where  the  suit  for  divorce  And  the  court  is,  by  necessary  impli- 
is  regarded  as  an  ordinary  civil  action,  cation,  armed  with  all  the  usual  pow- 
Simons  V.  Simons,  107  Ind.  197;  Barrt/.  ers  which,  in  that  country  from  which 
Barr,  31  Ind.  340.  our   laws  are  principally  derived,  are 
1.  jUJinoiiy.  —  Where     there     is     no  deemed  requisite  to  ascertain  the  fact 
statutory  provision  for  temporary  all-  of  incapacity,   and  without  which  it 
mony,  the  courts  having  the  jurisdiction  would  be  impossible  for  any  court  to 
to  grant  divorce  have  also  the  inci-  exercise  such  a  jurisdiction." 
dental  power  to  allow  such  alimony  to  This  case  was  approved  in  Vermont, 
the  wife,  according  to  the  practice  in  In  Le  Barron  v.  Le  Barron,  35  Vt.  365, 
the   ecclesiastical    courts.      Petrie    v.  the  court,  in  deciding  the  same  point, 
People,  40  111.  334;  Groves's  Appeal,  68  said:  *'  When  the  legislature  establish 
Pa.  St.  143;  McGee  v.  McGee,  10  Ga.  a  tribunal  to  exercise  this  jurisdiction, 
478;  Melizet  v.  Melizet,   i   Pars.   Eq.  *  *  *  such  tribunal  becomes  entitled, 
Cas.  (Pa.)  78;  Banes  v.  Banes,  8  Phila.  and  it  is  their  duty,  to  exercise  it,  ac- 
(Pa.)  350;  Ryan  v,  Ryan,  9  Mo.  539;  cording  to  the  general  principles  of  the 
Goldsmith  v.  Goldsmith,  6  Mich.  385;  common  law  of    the  subject  and  the 
Bx  f.  Smith,  34  Ala.  455;  North  v,  practice  of  the  English  courts,  so  far 
North,  I  Barb.  Ch.  (N.  Y.)  341 ;  Frith  as  they  are  suited  to  our  condition  and 
V,  Frith,  18  Ga.  373;  Vroom  f.  Marsh,  the  general  spirit  of  our  laws,  or   are 
39N.  J.  Eq.  15;  Ford  v.  Ford,  41  How.  modified   or    limited    by    our  statute. 
Pr.  (N.  Y.  Super.  Ct.)  169.     But  see  »  ♦  »     In  thus  conferring  jurisdiction 
conira,  Wilson  v.  Wilson,  2  Dev.  &  B.  of  this  subject  upon  the  court  it  must 
(N.  Car.)  377;  Shannon  v.  Shannon,  3  be  intended  that  all  incidental  powers 
Gray  (Mass.)  285 ;  Sanford  v.  Sanford,  necessary  to  make  its  exercise  Qffectual 
3  R.  1. 64 ;  Harrington  v.  Harrington,  are  also  given,  and  that  this  is  to  be  done 
loVt.  505;  Parsons  v.  Parsons,  9  N.  H.  in  accordance  with  the  principles  and 
309;  Rowell  V.  Rowell,  63  N.  H.  332;  practice  of  the  English  courts.*' 
Whipp  V.  Whipp,  54  N.  H.  580.  ».  In  Wuest  v.  Wuest,   17  Nev.  217, 
And  see  generally  article  Alimony,  it  was  contended  that  the  practice  act 
▼ol.  I,  p.  407.  did  not  permit  a  cross- bill  for  affirma- 
nt Powvr  to  Ulovr  AUomaTB'  Feea  is  tive  relief  in  a  divorce  suit,  and  there - 
>|8o  an  incident  of  the  power  to  render  fore  affirmative  relief  could    not    be 
divorce.    Lake  v.  Lake,  16  Nev.  363;  granted   to    a    defendant.    The  court 
Black  V,  Black,  5  Mont.  15;  Lamy  v.  said:    **  The  law  of  marriage  and  di- 
Catron(N.Mex.  1890),  23Pac.  Rep.773.  vorce,  as  administered  by  the  ecclesi- 
Kedioal  Bzamlnatlon. — Where  the  di-  astical  courts,   is  a  part  of  the  com- 
vorce  statute   confers   jurisdiction    to  mon  law  of  this  country,  except  as  it 
F>nt  divorce  for  impotence,  the  court  has  been  altered  by  statutes.  *  *  ♦  The 
^U  have  the  incidental  power  to  com-  statute  of  this  state  is  silent  as  to  the 
P^l  the  defendant  to  submit  to  a  med-  right  of   defendants  to  affirmative  re- 
n^  ^^mination.     In   Devanbagh    v,  lief.     In  the  absence  of  express  legisla- 
^anbagh,    5    Paige    (N.    Y.)    554,  tion  upon  the  matter  a  defendant  may 
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n.  PABTIE8 — 1.  PlftiBtiflk — As  a  general  rule  no  parent,  guardian, 
or  other  third  person  can  maintain  a  suit  for  divorce,  as  it  is 
the  right  of  the  innocent  and  injured  party  to  elect  whether  the 
injury  or  misconduct  shall  be  condoned  or  made  a  cause  for 
separation  or  divorce.^  The  right  to  maintain  a  suit  for  divorce 
is  generally  restricted  by  the  statutes  to  one  or  either  of  the 
parties  to  the  marriage.*  And  the  right  to  obtain  divorce  is 
sometimes  restricted  to  the  "innocent"  or  "injured"  party •• 
Where  the  statutes  require  the  petition  to  be  verified  by  the 
plaintiff,^  a  suit  cannot  be  maintained  by  others.'^ 

9.  Defendant!. — In  a  suit  for  an  absolute  divorce,  in  which  the 
custody  of  children  will  not  be  involved  and  no  alimony  is  to  be 
granted,  the  guilty  party  is  the  only  necessary  or  proper  party 
defendant,  and  no  third  person  will  be  allowed  to  intervene.  The 
ecclesiastical  courts  permitted  any  person  to  intervene  in  the 
nullity  suit  or  in  the  suit  for  separation.  But  in  the  suit  for  a 
dissolution  of  the  marriage  no  third  person  is  so  directly  affected 
by  the  decree  as  to  become  a  necessary  party.® 

have  such  relief  as  the  practice  of  the  2.  The  Maryimnd  statate  provides 

English   courts  would   have  afforded  that  the  suit  can  be  brought  br  either 

him,  upon  the  ground  that  such  prac-  p^rty.     Ridgeljr  v.  Ridgclj,  79  Md.  298. 

tlce  has  been  adopted  as  part  of  our  S.  See  the  statiiiiM  referred  to  in  the 

law.*  following    caaeg:  Nagel  v,  NageU  I3 

The  same  question  arose  in  Nrw  Mo.  53;  Ryan  v,  Rjan,  9  Ma  539 ; 
Tork^  and  affirmative  reHef  was  de-  Hofiman  v,  Hoffman*  45  Mo.  547;  Re- 
nted because  there  was  no  provision  of  tine  r.  Rtstine,  4  RawVs  (Pa.)  460. 
the  code  applicable  to  such  case.  R.  4.  Burdick  9.  Burdicli,  7  Wash.  533; 
F.  H.  V.  S.  H.,  40  Barb.  (N.  Y.)  9.  S«e  Philbrick  xk  Philbrick,  37  Vt.  786; 
also  Spahn  v.  Spahn,  12  Abb.  N.  Cas.  I>anieU  v.  Daniels,  56  N.  H.  219 ;  Mx 
(N.  Y.  Supreme  Ct.)  169.  This  defect  /.  Bruce,6Prob.  Div.  z6;  Peoplev.Mc- 
was  remedied  by  subsequent  legislatioci.  Caifrej,  75  Mich.  115;  Dalj  9.  Wayne 
See  Van  Benthuysen  v.  Van  Benthuy-  Circuit  Judge,  io3  Mich.  392;  Holcomb 
sen  (Supreme  Ct.),  17  N.  Y.  St.  Rep.  v,  Holcoml^  100  Mich.  4^1 ;  Anabfe  v, 
978,  15  Cfv.  Pro.  Rep.  (N.  Y.)  234.  Anablc,  34  How.  Pr.  (N.  Y.  Supreme 

1.  Mohler  v.  Shank  (Iowa,  1895),  61  Ct.)  98  ;    Parace  v.  Farace,  61   How. 

N.  W.  Rep.  981 ;  Birdzell  v,  Birdzell,  Pr.  (N.  Y.  Supreme  Ct.)  61. 

33  Kan.  433;  Worthy  v.  Worthy,  36  0.  Moh]er  t;.  Shank  (Iowa,  1895),  ^' 

Ga.  471  N.  W.  Rep.  981;  Birdzell  v.  Birdaell, 

In  %h!b  Bceleehurttea!  GoiirtB  a  parent  33  Kan.  433. 

could  maintain  a  suit  for  divorce  if  the  •.  TlM  B^sMi  of  the  Vnente  msy  be 

child  was  a  minor  and  residing  eise-  determined  after  divorce.     In  this  case 

where.     In  Morgan  f.  Morgan,  3  Curt,  it  waa  said   that  tike   suit  *^  does   not 

Ec.  679,  the  court  permitted  a  father  affect  any  rights  which  may  accrue  to 

to  maintain  a  suit  for  separation,  it  the  parents  under  the  stipulations  of  the 

appearing  that  the  son  was  absent  in  contract^amd  there  was  no  necessity  for 

the  East  Indies  and  that  H  the  son's  making  them  parties."     D*Au(viUters 

consent  was  required  certain  valuable  v.  Her  Husbandr  32  La.  Ann.  605. 

evidence  mi^t  be  k>st  by  the  delay.  Tfea  OldMien  of  ttM  ParttM  are  inter- 

The  court  beard    the    evidence    but  ested  in  the  result  ol  the  suit,  but  such 

withheld  the  decree  until  the  son  rati-  interest,  althou|^  pecnmmry^  doe*  not 

tied  the  proceedings.  render  it  necessary  or  proper  lor  them 

A  father  could  maintain  a  suit  to  to  be  jorned  aa   parties.      Bntigfa  v. 

annul  the  marriage  of  his  daughter  on  Baugh,  37  Mich.  59;  Faulk  v.  Faulk, 

the  ground  of  incest,  although  she  was  33  Tex.  653. 

of  age.     Ray  v.  Sherwood,  1  Curt.  Ec.  The  court  will  provide  for  the  main- 

193,  reversing  i  Curt.  Ec.  173.  tenance  and  custody  of  the  ch&klrcB  of 
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AivUUry  JUUtf  9t  Wtfi.— But  in  a  9uit  for  divorce  the  wife  is  entitled 
to  ancillary  relief  and  may  attach  the  husband's  property  or 
restrain  bim  from  making  fraudulent  conveyance  of  hia  property, 
and  if  other  persons  have  entered  into  a  conspiracy  with  the 
husband  to  defeat  the  claims  of  the  wife,  auch  persons  are  proper, 
and  sometimes  necessary,  parties,^ 

TlM  Vuraiifiur,-^In  a  suit  for  divorce  for  adultery  the  paramour 
P^  Parikfps  criminis  cannot  be  joined  as  a  party.  In  some 
Instances  the  statutes  may  permit  such  persons  to  intervene,  but 
in  the  divorce  suit  auch  persons  do  not  have  such  an  interest  in 
the  result  of  the  suit  or  in  the  relief  demanded  as  to  make  it  neces- 
^ry  or  proper  to  join  them  as  parties  * 

8«  Iat«r?!mtiQn.'^No  person  can  intervene  in  a  suit  for  divorce 
to  show  collusion  or  to  prevent  a  finding  in  the  decree  that  such 
^Uon  has  been  guilty  of  adultery  with  one  of  the  married 

i  (MiMr  will  not  be  allowed  to  intervene  to  show  that  the  par* 
tics  are  in  collusion  to  obtain  a  divorce  for  the  purpose  of  defeating 
hia  judgment  against  the  husband.  In  auch  case  the  creditor 
m^y  expose  the  fraud  by  appearing  as  a  witness  or  as  amUus 

curia} 

tlM  parties  if  an  absolute  divorce  is  v.  I^ng^i5Pfob,D|¥.  siB;  Cox«.Coi(ft 

gnnted,  and  maj  do  so  on  ita  own  L.  R.  a  P«  A{  IX  9oi ;  Hulse  v^  Hulse, 

TOfitiotk  without   a   prayer   for    such  L.  R.  a  P.  &  D«  357 ;  Mason  i*.  Mason, 

relief.    See  infra,  XV.   Custody  end  7  Prob.  Dtv,  933 ;  Nelson  v- Nelson,  L. 

Mainientmce  of  Children,  R.  I  P«  ft  D.  $10;  Conradi  v.  Conradi, 

1.  Damon  v.  Damon,  28  Wis.  510;  L.  R.  i  P.  ft  P.  163;  t.3riie  v,  Li^rne,  L. 

Gibaon  v.  Gibson,  46  Wis.  449;  Busen^  R.  1  P.  &  D.  508;  Hancock  v.  Beatjr, 

bark  v.  Busenbarlc,  33  Kan.  573;  Hand-  L.  R.  1  P.  ft  D«  335 ;  Hawks  v.  Hawks, 

Ian  t».  Handtan,  37  W.  Va.  486;  Uhl  t^.  i  Prob*  Div.  137. 

Irwin,  3  Okhi.  3^;  Thurston  v,  Thurs*  But  the  court  nsay»  in  its  discretion, 

ton,  58  Minn.  279;  Vermilje  f.  Ver-  proceed   under  certain  circumstances 

milye,    32    Minn.  499;    Moiiroy    v.  without  the  corespondent,    Jinklng&v. 

Monroj,   1  Edw.   Ch.    (N.   Y.)  383;  TiBkinflf.  L.  R.  I  P.  ft  D,  330;  Pitt  v. 

Kashaw  v.  Kashaw,  3  Cal.  31a;  Feig^  Pitt>  U  R.  i  P.  ft  D,  464;  Jefiers  i^, 

lej  V.  Feigley,  7  Md.  537 ;  Langhery  Jeffers,  2   Prob.   Div.   90 ;    Curiinit  ik 

T>.  Lau^ery,  15  Ohio  404.     See  also  Ciirling»  14  Proh.  DiT«  13. 

article  Alimony,  voh  1,  p.  440  «/  atq.  S.  Stearns  ««  Stearns>  lo  Vt.  Mo. 

Where  lands  are  held  bj  the  husband  In  Y.  f .  Y.,  1  Swab,  ft  T.  ^^y  the 

and  wile  as  an  estate  hy  the  entirety,  wife  iikstituted  a  suit  for  the  disaolu- 

the  wife  may  obtain  a  dirision  of  the  tion  of  marriage  on  the  ground  of  the 

PK^rty,  and  all  persons  claiming  an  husband'a  desertion  and  adultery^    No 

adverse  interest  in  the  lands  may  be  appearance  was  entered  by  the  hus- 

made  parties  and  their  rights  ad>udi-  hand,  and  the  suit  was  aboiit  to  be  deter- 

cated.    Harrer  v,  Wallner,  80  111.  197.  mined  upon  the  evidenco  adduced  by 

t.  Burke  v.  Burke,  5  Miso.  Rep.  (N^  the  wtte,  when  a  third  person,  having 

Y.  Supreme  Ct. )  319^    9ee  also  tn/ita,  no  relation  to  the  parties  and  no  inter- 

11.  3.  Iniervemii0n,  as  to  the  right  of  est  of  a  iegcd  character  in  the  result  of 

paramour  to  intervene.  the  suit»  appUed  to  intervene  and  set 

la  Istfaa^i  undev  tha  statutes  now  up  the  wife's  adultery  in  recrimina- 

in  farce,  the  paramour  nnay  he  Joined  tioa.    The  court  iimuired  ol  counsel, 

tt  a  defendant  in  a  suit  for  divorce  on  "  Can  you  mention  any  case  ia  which 

the  ground  of  aduhery.      Cotoish  v.  an  amkHs  curia  has  been  allowed  to 

Cornish,  15  Prob.  Dir.  131 ;  Wheeler  suggest  a  fact  not  raised  by  the  issuea 

t»«Whseler,  14  Prob.  Div.  154;  Long:  to  be  tried?"    Answer,  '*  I  cannot." 
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The  Paramour  has  no  legal  interest  in  the  result  of  a  suit  for 
divorce  on  the  ground  of  adultery  although  it  is  alleged  in  the 
pleadings  that  the  defendant  has  committed  adultery  with  such 
paramour,  and  such  person  will  not  be  allowed  to  intervene,  even 
to  defend  his  or  her  character.* 

4.  CoYertare. — ^The  divorce  statutes  generally  authorize  the  wife 
to  sue  for  divorce  or  defend  such  suit  in  her  own  name.  In  the 
absence  of  any  express  permission,  her  right  to  maintain  the  action 
may  be  inferred  from  the  nature  of  the  action  and  the  general 
provisions  of  the  acts  relating  to  the  rights  of  married  women.  In 
the  ecclesiastical  courts  the  wife  could  sue  or  defend  without  the 
intervention  of  a  prochein  amiy  and  in  the  absence  of  statute  such 
practice  will  be  followed.  In  some  states  the  suit  for  divorce  was 
considered  a  suit  in  equity,  and,  in  the  absence  of  any  statute  per- 
mitting the  wife  to  sue  alone,  it  was  held  that  the  wife  must  sue 
by  a  competent  prochein  ami  under  the  rule^  of  the  chancery 
practice  in  order  that  the  attorney  could  be  properly  authorized 
to  sue,  and  that  some  responsible  person  would  be  liable  for  costs 
in  case  the  action  was  dismissed.^  But  under  modern  statutes  the 
incapacity  arising  from  coverture  is  removed  by  express  provisioils 

The  court,  although   directed  by  the  mony,  and  it  appears  that  the  applica- 

divorce   act  to   follow    the    ecclesias-  tion  was  not  made  by  the  paramour  or 

tical  practice,  held  that  such  practice  in   her  behalf,  but  for  the  husband, 

would  not  permit  an  intervention   in  Quigley  v.  Quigley,  45  Hun  (N.  Y.)^^. 

such  case.    *'  If  the  suspicions  of  the  T'he  ecclesiastical  practice  as  to  the 

court  are  aroused  it  has  jurisdiction  to  intervention  of  parties  will  not  be  fol- 

summon  parties  before  it  and  examine  lowed.     But  it  is  said  that  the  para- 

them.*'  mour  "may  attend  the  trial,  and,  if 

The  rule  announced  in  this  case  was  not  called,  may  offer  himself  as  a  wit- 
changed  by  23  and  24  Vict.,  c.  144,  ^  7,  ness,  and,  the  ground  of  divorce  being 
and  by  41  and  42  Vict.,  c.  19,  ^  2,  per-  adultery,  it  is  not  likely  that  the  court 
mitting  "  any  person  "  to  intervene,  will  decline  to  receive  any  light  he 
See  Wilson  v,  Wilson,  L.  R.  i  P.  &  may  be  able  to  throw  on  the  issues  to 
D.  180;  Dering  v.  Derfng,  L.  R.  i  P.  guide  its  action."  Burke  v.  Burke,  5 
&  D.  531 ;  Vivian  v.  Vivian,  L.  R.  2  Misc.  Rep.  (N.  Y.  Super.  Ct.)  319. 
P.  &  D.  100.  KaasacliiiMtlB. — Pub.  Stat,  of  Massa- 

Where  the  Validity  of  a  Second  Kar-  chusetts,  c.  146,  ^  10,  provides  that 

Tlage  l8  Contested  on  the  ground  that  **  in  all  libels  for  divorce,  where  the 

there  is  a  prior  marriage  undissolved,  cause  alleged  is  adultery,  and  where  the 

and  the  wife  attempts  to  have  the  prior  adverse  party  does  not  appear,  or  is 

marriage  annulled  by  collusion  with  defaulted,  the  person  alleged  to  be /ar- 

her  former  husband,  the  heirs  of  the  ticefs  criminis  with  the  libellee  may, 

second  husband  will  be  allowed  to  in-  in  the  discretion  of  the  court,  be  al- 

tervene  and  contest  the  suit.     Tilby  v.  lowed  to  appear  and  contest  the  libel.  *' 

Hayes,  27  Hun  (N.  Y.)  251.  2.  Wood  v.  Wood,  8  Wend.  (N.  Y.) 

1.  In  Clay  v.  Clay,  21  Hun  (N.  Y.)  357,  affirming  2   Paige   (N.  Y.)   108; 

609,  the  court  denied  the  paramour's  Peltier  v.  Peltier,  Harr.   (Mich.)  19; 

petition  to  intervene,  but  directed  no-  Meldora  v.  Meldora,  4Sandf.  (N.  Y.) 

tice  to  be  given  her  counsel  of  proceed-  721;  Hunt   t».   Booth,  Freem.  (Miss.) 

ings  to  take  testimony,  and  permitted  215;  Kirby  v.  Kirby,  i  Paige  (N.  Y.) 

her  to  introduce  the  testimony  of  wit-  261 ;    Edwards   v,  £dwards,    30   Ala. 

nesses  in  her  behalf.  394. 

But  such  relief  will  be  denied  the  The  objection  that  the  wife  has  not 

paramour  where  the  husband  is  in  con-  brought  the  suit  for  divorce  through 

tempt  for  failure  to  pay  temporary  ali-  the  intervention  of  a  prochein  ami  is 
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or  by  requiring  all  civil  actions  to  be  brought  by  the  real  party  in 
interest.* 

6.  InfiEmey. — In  general  an  infant  can  only  sue  and  be  sued  by  a 
guardian  or  next  friend.  This  is  the  rule  in  all  civil  suits,  whether 
at  law  or  in  equity,  and  such  was  the  rule  in  the  ecclesiastical 
courts  as  to  divorce  suits.*  If  the  wife  is  a  minor  she  cannot 
answer  by  an  attorney.  The  answer  must  be  by  her  guardian.' 
But  the  divorce  statute  may  be  in  such  general  terms  as  to  permit 
any  wife  to  sue  for  divorce,  although  she  is  a  mmor.^ 

If  tht  sutnta  Beqnirei  a  Guardian,  and  the  objection  is  raised  by  the 
defendant  before  decree,  it  is  clear  that  a  guardian  will  be  appointed 
by  the  court,*  or  the  plaintiJfF  may  amend  and  sue  by  guardian.® 

8.  Ouardians — KighttoBue  for  Ward. — The  general  rule  that  suits 
in  behalf  of  all  persons  under  guardianship  must  be  brought  by 
the  guardian  does  not  apply  to  suits  for  divorce,  unless  the  statutes 
permit  such  proceedings.  The  right  to  sue  for  divorce  is  a  personal 
right,  requiring  the  volition  and  election  of  the  injured  party,  and 
a  guardian  cannot  exercise  such  right  for  his  ward.^     The  husband 

waived  unless    raised    by  demurrer,  in  the  name  of  the  minor  and  not  of 

Kenleyv.  Kenlej,  2  How.  (Miss.)75i'  his   guardian.    Pence  xk  Aughe,   loi 

1.  Kashaw  v,  Kashaw,  3  Cal.  312;  Ind.  317. 
Shore  r.  Shore,  2  Sandf .  (N.  Y.)  715 ;  In  Besore  v,  Besore,  49  Ga.  379,  it  was 
Wright  v.  Wright,  3  Tex.  168;  Jones  said:  "  If  the  wife  is  of  sufficient  age  to 
V.  Jones,  18  Me.  308;  Amos  v.  Amos,  enter  into  a  marriage  contract,  no  good 
4  N*  ].  Eq.  171 ;  Hawkins  v.  Haw-  reason  occurs  to  us  whj  she  may  not 
^Ds,4Sneed  (Tenn.)  105;  Sprayberry  maintain  an  action  in  the  courts  todis- 
V-  MerlL,  30  Ga.  81;  Anonymous,  3  solve  it.  *  *  *  The  complainant  in  this 
Code  Rep.  (N.  Y.  Super.  Ct.)  18;  case  was  of  lawful  age  to  contract  mar- 
Newman  V,  Newman,  3  Code  Rep.  riage  and  to  make  a  marriage  settle- 
(N*  Y.  Supreme  Ct.)  183.  But  see  ment,  and  such  contracts  made  by  infant 
^^iray  Forrest  t/.  Forrest,  3  Code  Rep.  females  being  as  binding  upon  them  as 
(N;  Y.  Supreme  Ct.)  254;  Coit  v.  if  made  by  adults,  it  would  seem  that 
Colt,  2  Code  Rep.  (N.  Y.  Supreme  they  would  be  as  competent  to  main- 
CU  %,  tain  an  action  to  dissolve  the  marriage 
I.  Bowser  v,  Ricketts,  i  Hag.  Con.  contract,  for  any  of  the  causes  author- 
^'3-  ized  by  law,  as  an  adult  married  woman 

i^  Barham  v.  Barham,  i  Hag.  Con.  would  be." 
5i  It  is   held   that,  although  the  wife        6.  Wolford  ?'.  Oakley,  43  How.  Pr. 

^  »ue  the  husband  for  divorce,  the  (Buffalo  Super.  Ct.)  118. 
>Qit  must  be  brought  in  the  name  of        6.  A  suit  need  not  be  dismissed  for 

!!!^Ruardian  where  she  is  a  minor,  failure  to  sue  by  guardian  or  next  friend, 

»'»?^  Suit  is  brought  by  the  guardian  as  the  defect  may  be  cured  by  amend- 

IlIw  ^^  just  foundation  he  will    be  ment.     Blood  v,  Harrington,  8  Pick. 

P  ?f*   for  costs.    Brown  v.  Brown,   2  (Mass.)  552;  Fitch  v.  Fitch,  18  Wend. 

*^oh.  E,.  ^  ^jj   Y.)  513. 

Waiver. — ^The   failure    to   sue  by  a 
guardian  or  next  friend,  or  to  have  such 

^        language  of  the  stat-    a  guardian  appointed  for  a  minor  de- 

j      .  *  *  regulating  divorces  of  this    fendant,   is  a    mere    irregularity    not 
^'^Ption   is  general,  enabling  any    affecting  the  jurisdiction  of  the  court, 
fil  K  ^^^^"^  exception  as  to  age,  to    and  may  be  waived  by  failure  to  object 
Ij^'l^r  libel  and  obtain  relief.*'  before  a  decree  is  rendered.     Wolford 

.  ^a^re  a  statute  provides  that  a  mar-    v.  Oakley,  43  How.  Pr.  ( Buffalo  Super. 
"*8^  of  a  minor  may  be  declared  void    Ct.)  ii8. 

*?^^  ^ant  of  age  "on  application  of  7.  See  infra^  II.  7.  Insanity— Right 
^*  incapable  party,"  the  suit  must  be    of  Guardian  to  Sue  for  Divorce, 
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can  sue  (or  divorce  in  his  own  name,  and  without  the  intervention 

of  a  guardian  appointed  because  the  husband  is  a  drunkard  or  a 
spendthrift.' 

Pnpwty  BIfhta   AiliMt«d. — But  where   alimony  or  a  division  of 

property  is  sought  in  a  suit  for  divorce  the  guardian  should  be 

joined  as  a  party  with  his  ward,  otherwise  an  order  for  alimony 
cannot  be  enforced  against  the  husband's  estate.* 

7.  Iniamty — Sight  of  Onardian  to  Sue  for  Divoroe. — The  right  to 

sue  for  an  absolute  divorce  is  a  personal  right,  and  requires  the 
intelligent  election  of  the  injured  party.    A  guardian  of  an  insane 

person  cannot  therefore  maintain  a  suit  for  an  absolute  divorce  in 
favor  of  his  ward.* 

1.  In  Richardson  v,  Richardson,  50  the  appointment  of  a  guardian  did  not 
Vt.  119,  the  husband  was  permitted  to  prevent  the  court  from  making  an 
sue  in  his  own  name,  although  a  guar-  order  for  alimony  to  be  paid  by  the 
dian  had  been  appointed  under  the  guardian  out  of  the  husband's  estate, 
provisions  of  a*  statute  relating  to  as  the  court  could  direct  the  guardian 
spendthrifts.  It  was  said  that  '*  the  rule  in  the  divorce  suit  as  well  as  on  a  mo- 
*  *  *  that  suits  in  behalfof  all  persons  tion  to  direct  the  guardian  with  refer- 
under  guardianship  must  be  brought  ence  to  the  estate, 
by  the  guardian  is  limited  in  its  appli-  S.  Worthy  v.  Worthy,  36  Ga.  45 ; 
cation  to  cases  where  the  want  of  legal  Birdzell  v.  Birdzell,  33  Kan.  433. 
capacity  in  the  ward  necessitated  the  In  Mohler  v.  Shank  (Iowa  1895), 
appointment  of  a  guardian.  The  stat-  61  N.  W.  Rep.  981,  the  reason  assigned 
ute  requires  that  ev^rj  libel  shall  be  was  that  such  proceeding  was  not  au- 
signed  by  the  libellant,  if  of  sound  thorised  by  the  statute,  and  otherwise 
mind  and  of  the  age  of  legal  consent ;  the  right  to  sue  for  divorce  was  purelv 
and  tlie  fair  inference  is  that  it  was  in-  personal.  The  statutes,  it  was  said, 
tended  that  the  party  who  was  required  contained  no  such  provision,  either  ex- 
to  sign  the  libel,  and  is  made  responsi-  presily  or  by  implication.  *'  On  thecon- 
ble  for  what  is  alleged  in  it,  should  trary,  we  think  that  they  plainly  imply 
have  the  legal  right  to  prosecute  it.  that  such  a  proceeding  is  not  authorized. 
The  right  to  bring  the  petition  is  Section  2232  of  the  code  requires  that 
strictly  personal,  and  under  the  voli-  the  petition  for  divorce  '  must  be  veri- 
tion  and  control  of  the  party,  and  the  fied  by  the  oath  of  the  plaintiff.'  It  is 
libellee  could  not  question  the  right  of  true  that  this  requirement  is  not  jurisdtc- 
the  libellant  to  prosecute  his  petition  in  tional.  •  •  •  But  the  fact  that  the  stat- 
his  own  name."  ute  requires  the  oath  of  the  plaintiff,  and 

8.  In  Tiffany  t'.  Tiffany,  84  Iowa  122,  provides  for  no  substituted  verification, 

a  guardian  ad  litem  was  appointed  for  as  in  other  cases,   tends  strongly  to 

the  defendant  husband,  who  was  in-  show  that  the  legislative  intent  was 

sane.    The  guardian  of  the  insane  per-  that  an  action  for  divorce  should  be 

son  was  not  made  a  party  to  the  suit,  prosecuted  by  the  injured  party  in  his 

and  did  not  enter  his  appearance.     The  or  her  personal  capacity.'* 

guardian,  however,  complied  with  the  Beaaon  of  tlie  Rule. — ^The  guardian  has 

order  for  alimony.    It  was  said  :  **  The  not  such   accurate  knowledge  of  the 

order,  not  being  made  in  the  exercise  personal  relations  of  his  ward  with  the 

of  jurisdiction,  was  void,  and  should  not  defendant  that  he  can  deny  that   his 

have  been  obeyed  by  the  guardian.    It  ward  has  not  consented  to  or  forgiven 

affords  him  no  protection  for  the  pay-  the  offense,  or  that  the  ward  is  not 

ment  of  the  money."  guilty  of  conduct  constituting  a  cause 

In  Gtt^g  V,  Gregg,  48  Hun  (N.  Y.)  for  divorce.    Nor  can  the  ward  pre- 

451,  the  court  permitted  the  guardian  sent  a  proper  defense  to  a  charge  in 

of  a  habitual  drunkard  to  assist  the  recrimination.     While  the  guardian  is 

defendant  husband  in  his  defense,  and  authorized  to  bring  any  suit  necessary 

continued  the  case    for  this  purpose,  to  enforce  any  legal  rights  of  his  ward. 

The  suit  was  for  a  decree  of  separa-  such    authority  extends    to    property 

tion  and   alimony.     It  was  held  that  rights  of  the  ward,  which  are  always 
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Amlsnt  tvlt. — It  is  clear  that  the  guardian  of  an  insane  person 
can  maintain  a  suit  to  annul  the  marriage  of  his  ward,  on  the 
ground  of  incapacity  to  assent  to  the  marriage.^ 

•oh  te  AlimMy  witlumt  Div«roe. — It  seems  that  the  guardian  of  an 
insane  wife  may  maintain  a  suit  for  alimony  without  divorce.* 
But  this  is  not  permitted  where  in  such  suit  it  is  necessary  to 
establish  a  cause  for  divorce,  and  the  defendant  may  interpose 
recrimination  or  other  defenses  as  in  a  suit  for  divorce.* 

Tin  BiigUah  BiToree  Act  contains  no  reference  to  lunatics,  and  it  is 
held  that  the  guardian  of  an  insane  person  may  prosecute  or  defend 
a  suit  for  divorce  in  the  same  manner  as  in  other  civil  actions.  The 
words  of  the  act  relating  to  parties  refer  in  general  terms  to  "  any 
husband  "  or  *'  any  wife,"  and  this  is  held  to  include  insane  persons, 
whether  petitioner  or  respondent.* 

for  Ms  best  interest.    Thus  in  BirdzeU  8.  The  Kansas  statute  proyides  that 
V,  Birdzell,  33  Kan.  433,  in  dismissing  the  wife  may  obtain  alimony  without 
a  suit  brought  by  the  guardian  of  an  divorce  for  any  of  the  causes  for  di- 
insane  person,  the   court  said  :  '*  The  vorce,  and  the  husband  may  make  any 
injured  party  may  be  willing  to  con-  defense  which  he  might  in  a  suit  for 
done  the  wrong,  or,  for  reasons  satis-  divorce,  and  may,  for  sufficient  cause, 
factory   to    himself   or    herself,   may  obtain  a  divorce  from  his  wife  in  such 
desire  to  continue  the  marriage  rela-  action  (Civil  Code,  §  649).     It  was  said: 
tion,  notwithstanding  the  wrong.  »  »  *  «•  Can  a  husband  obtain  a  divorce  from 
Whether  a  party  who  is  entitled  to  a  an  insane  wife?    Can  a  guardian  defend 
dirorce  shall  commence  proceedings  for  her  ?    She  has  a  right  to  testify  in 
to  procure  the  same  or  not  is  a  personal  a  divorce  case.   Could  her  guardian  sup- 
matter  resting  solely  with  the  injured  ply   this  testimony  ?     A   part  of   the 
party,  and  it  requires    an    intelligent  grounds  for  divorce  and  alimony  in  the 
election  on  the  part  of  such  party  to  present  case  existed  before  the  plaintiff 
commence  the  proceedings,  and  such  became  insane.    Can  the  guardian  say 
an  election  cannot  be  had  from  an  in*  that  she  did  not  condone  the  w^rongs 
•ane  person."  upon  which  these  grounds  rest  ?  *  •  » 
In  BodetUfltteal  Oonrts. — The  guar-  There  are  better  remedies  to  enforce 
dian  of  an  insane  person  could  obtain  •  *  ♦  support  than  the  strange  one  re- 
a  decree  of  separation  in  the  ecclesias-  sorted  to  in  the  present  case.    There 
tical  courts,  the  reason  being  that  a  are  all  the  common-law  remedies,  and 
lanatic  lost  no  rights  by  reason  of  his  there   are  the  still    further    remedies 
incapacity  and  that  the  wife  was  not  re-  furnished  by  *  *  ♦  the  General  Stat- 
leased  from  the  duties  of  the  marriage  utes.*'  Birdzell  f.  Birdzell,  33  Kan.  433. 
▼ow.    The  decree  was  granted  to  pro-  4.  Baker  v.  Baker,  5  Prob.  Div.  142, 
tect  him  and  his  estate  from  the  main-  affirmed  6  Prob.  Div.  12^  foiiowed  by 
tenancc  of  a  spurious  issue.     In  such  Fry    v,   Frjf   15   Prob.   Div.   50.     In 
case  the  guardian  could  determine  the  Baker  v.  Baker,  5  Prob.  Div.  142,  the 
necessity  of  such  separation.     Wood-  committee  of  an  insane  husband  was 
gate  V.  Taylor,  2  Swab.  &  T.  512.  permitted  to  institute  a  suit  for  a  dis- 
In  Parnell  v.  Parnell,  2  Hag.  Con.  solution  of  marriage,  on  the  ground 
169,  it  was  said :  "  In  these  proceedings  that  the  wife  had  committed  adultery, 
the  wife  can  sustain  no  injury,  as  the  It  was  alleged  that  the  husband  was  a 
lunatic  will  have  the  power  of  condo-  person  of  unsound  mind,  so  found  by 
nation,  if  he  recovers,  or  he  may  stand  inquisition,  and  that  there  was  no  pres- 
on  what  has  been  done  for  him."  ent  prospect  of  his  recovery.     After 
1.  Waymire  v.  Jetmore,  22  Ohio  St.  discussing  some  dicta  in  the  decisions, 
271;  Brown  v.  Westbrook,  27  Ga.  102;  the  court  proceeded  to  determine  the 
Crump  V,  Morgan,  3  Ired.  Eq.   (N.  question  as  one  of  first  impression,  as 
Car.)  91 ;  Hancock  v.  Peaty,  L.  R.  i  P.  follows :  "  The  difficulties  which  are 
ft  D.  335.  presented  in  the  case  of  a  lunatic  peti> 
t.  Mims  V,  Mims,  33  Ala.  98.  tioner  are  indeed  different  in  character, 
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Tiie  StotutM  of  Borne  Stotet  authorize  the  guardian  of  an  insane  person 

but  they  do  not  appear  to  me  to  be  whereas  in  case  of  dissolution  the  mis- 
more  formidable,  than  those  to  which  I  chief,  if  he  should  regard  it  as  such, 
have  adverted  in  the  case  of  a  lunatic  might  be  irreparable,  for  his  divorced 
respondent.  If  the  proceedings  are  in  wife  might  have  married  some  one  else ; 
the  one  case  to  be  put  on  the  same  foot-  but  this  argument  should  rather  be 
ing  as  other  civil  proceedings,  I  can  addressed  to  the  discretion  of  the 
see  no  reason  why  they  must  not  be  so  Lords  Justices,  without  whose  consent 
in  the  other.  If  an  insane  respondent  these  proceedings  cannot  be  taken, 
must  defend  herself  as  best  she  may  by  than  urged  on  this  occasion,  for  it  is 
means  of  a  guardian  ad  litem,  I  do  not  to  be  observed  that  proceedings  for 
see  where  Uie  act  has  indicated  that  judicial  separation  would  in  some 
an  insane  petitioner  may  not  institute  cases  be  productive  of  as  great  a  per- 
a  suit  for  divorce  through  his  commit-  sonal  hardship  to  a  lunatic  husband  as 
tee,  as  he  might  sue  for  the  breach  of  a  dissolution  of  his  marriage.  *  *  * 
an  ordinary  contract.  The  only  pro-  On  the  other  hand  it  cannot  be 
vision  whicn  has  been  pointed  to  as  hav-  denied  that,  if  reasons  of  expediency 
ing  such  an  effect  is  the  41st,  which  re-  are  to  be  regarded,  great  wrong  might 
quires  the  petitioner  to  verify  his  or  her  arise  from  holding  that  no  proceed- 
petition  by  affidavit,  so  far  as  he  or  she  ings  for  divorce  can  be  maintained 
is  able  to  do  so,  but,  as  Lord  Hatherley  against  the  adulterous  wife  of  a  lunatic, 
has  pointed  out,  this  section  is  equally  She  might  be  left  in  possession  of  prop- 
applicable  to  suits  for  nullity  and  erty  settled  on  her  by  her  husband, 
judicial  separation,  which  could,  un-  which  she  and  her  paramour  might 
doubtedly,  before  the  Act  of  1857,  be  in-  enjoy  to  the  exclusion  of  the  lunatic 
stituted  on  behalf  of  a  lunatic  by  his  ♦  *  •  The  consideration  which  has 
committee.  It  cannot  be  supposed  that  most  pressed  upon  me  in  support  of 
it  was  intended,  by  the  mere  provision  the  respondent's  contention  is  this: 
that  the  facts  should  be  verified  by  the  It  is  well  known  that  it  is  a  part  of  the 
petitioner's  affidavit,  to  prevent  for  the  religious  faith  of  all  Roman  Catholics, 
future  such  suits  being  instituted.  I  and  of  many  members  of  the  Church 
entertain  no  doubt  that  I  have  power  of  England,  that  the  bond  of  marriage 
in  such  cases  to  allow  the  husband's  is  indissoluble.  It  is  certainly  start- 
committee,  who  would,  in  fact,  be  the  ling  that  if  a  member  of  the  Roman 
petitioner  on  the  lunatic's  behalf,  to  Catholic  or  of  the  Anglican  Church, 
make  the  required  affidavit,  and  that  is  believing  in  his  conscience  that  the 
what  has  been  done  in  this  case,  with-  dissolution  of  a  marriage  is  unlawful 
out  objection  on  the  part  of  the  re-  in  the  sight  of  God,  should  have  the 
spondent.  Another  argument  has  been  misfortune  to  become  insane,  the  com- 
urged  to  which  undoubtedly  great  mittee  of  his  estate  might  be  author- 
moral  weight  must  be  allowed,  that  the  ized,  on  account  of  some  question  of 
right  to  sue  for  a  divorce  is  personal  and  money,  to  obtain  a  decree  dissolving  his 
cannot  be  exercised  by  any  but  the  in-  marriage.  ♦  •  *  But  this  and  all  other 
dividual  himself  who  has  been  wronged,  considerations  of  a  like  kind  appear  to 
He  might,  if  he  were  sane,  condone  me  to  be  overpowered  by  the  decision 
his  wife's  offense ;  he  might  be  con-  of  the  House  of  Lords  [Mordaunt  v, 
scious  of  matrimonial  offenses  com-  Moncrieffe,  L.  R.  3  H.  L.  Sc.  App. 
mitted  by  himself  which  would  legally  374]*  which  seems  to  amount  in  sub- 
debar  him  from  obtainihg  a  decree,  stance  to  this :  That  as  proceedings  for 
which  his  conscience  might  therefore  divorce  are  civil,  though  no  provision 
prevent  his  asking  for.  But  these  for  the  case  of  lunatics  is  contained  in 
arguments  are*  equally  applicable  to  the  act,  recourse  must  be  had  in  such 
suits  for  judicial  separation,  which  it  a  case  to  the  ordinary  forms  of  civil 
is  conceded  may  be  maintained  on  courts  where  lunatics  are  litigants.  I 
behalf  of  lunatics.  It  has,  however,  am  unable  to  see  any  distinction  be- 
been  urged,  and  for  this  the  great  tween  the  cases  of  lunatic  petitioners 
authority  of  Lord  Stowell  has  been  and  lunatic  respondents,  and  I  adopt 
invoked,  that  in  these  cases  the  lunatic,  the  language  of  Lord  Penzance:  'I 
if  he  recovered  his  senses,  might  for-  say  lunatic  petitioners  as  well  as  re- 
give    his    wife    and    take    her    back,  spondents^  for  there  is  no  distinction 
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to  sue  for  an  absolute  divorce  as  well  as  for  a  decree  annulling  the 
marriage.^ 

8.  luane  Defendants — Whether  Divorce  Oranted  Against. — The 
suit  for  divorce  is  a  civil  suit  and  not  a  proceeding  to  punish  a 
crime.  The  insanity  of  the  defendant  is  not,  therefore,  a  defense 
to  a  suit  for  divorce,  unless  it  is  made  to  appear  that  a  cause  for 
divorce  was  committed  while  insane.  Insane  persons  are  liable 
on  contracts  entered  into  before  insanity  and  for  torts  committed 
while  sane,  and  no  good  reason  has  been  given  why  supervening 
insanity  should  prevent  the  courts  from  granting  relief  to  the 
injured  party.  The  insanity  of  the  defendant  is,  however,  a 
serious  obstacle  to  a  proper  trial  of  the  case,  as  a  guardian  cannot 
always  acquire  the  same  knowledge  of  the  facts  as  the  ward 
would  possess  if  sane.  For  this  reason  the  court  may,  on  its 
own  motion,  continue  the  case  if  there  is  a  probability  that  the 
defendant's  reason  will  be  restored.* 

made  in  the  act.     The  words  through-  for  divorce  was  filed,  but  the  decree 

out  are  quite  general,  and  there  is  no  nisi  was  rendered  while  both  were  in 

middle  ground  between  the  two  oppo-  sound  mind.     An  application  to  make 

site  opinions  that  these  words  include  the   decree  absolute  was   made  while 

lunatics  or  exclude  them  altogether. '  "  both   parties  were   insane,   and  both 

In  Mohler  f .  Shank  (Iowa,    1895),  guardians  consented   to  the  absolute 

61  N.  W.  Rep.  981,  the  above  case  was  decree.    The  court  refused  to  enter  the 

^fja//r0t;^</,  as  follows :  "It  is  to  be  decree  and  reserved  the  case  for  further 

conceded  that  the  English  law  of  di-  hearing. 

rorce  is  much  like  our  own  statute,  General  Statutory  FroTlsioiiB  as  to  Guar- 

and  that  in  the  cited  case  it  was  held  diana. — The  provisions  of  the  codes  and 

that  a  guardian  of  an  insane  person  statutes  relating  to  the  appointment  of 

plight  maintain  an  action  for  divorce  guardians  ad  litem  in  civil  suits  may 

Jn  behalf  of  his  ward.     We  have  given  be  in  such  general  terms  as  to  include 

^^  case  a  careful  examination,  and  suits  for  divorce  and  thus  authorize  a 

"^vc  to  saj  that  we  cannot  bring  our-  suit  to  be  maintained  bj  such  guardian 

wives    to   approve    the   rule   therein  for  his  ward.     In   Mohler  v.   Shank 

announced."  (Iowa,  1895),  61  N.  W.  Rep.  981,  it  was 

^  Thajer  v.  Thayer,  9  R.  I.  377.  held  that  no  provision  of  the  loiua  code 

^'■■•cliiisetti. —  Under   Rev.  Stat.,  permitted  such  proceedings.     As  the 

c.  76,  ^  12^  ^  ij5e]  fQf  divorce  may  be  decision  of  this  case  is  based  upon  the 

nied  and  prosecuted  in  behalf  of  an  in-  rule  of  estoppel  it  is  suggested  that 

^^  person,  either  by  the  guardian  of  other  points  determined   may  be  re- 

J"*  P^'^y  or  by  a  next  friend  appointed  garded  as  dicta. 

°J  the  court  for  that  purpose.    Denny  8.  In  Stratford  r.  Stratford, 93  N.  Car. 

f.  Denny,  8  Allen  (Mass.)  311;  Little  297,  the  lower  court  refused  to  grant 

!'•  Little,  *3  Gray  (Mass.)  264.  the  husband  a  divorce  for  adultery, be- 

j,^^  Chowan  V.  dowan,  139  Mass.  377,  cause  the  wife  was  insane,  and  ordered 

sh*  J^^shand  deserted  the  wife  before  the  cause  continued  for  two  years,  or 

ne  b^^ame  insane.     After  the  deser-  until  the  wife  became  restored  to  her 

^^  tHe  wife  inherited  property,  and  reason.    TheSupreme  Court,  in  affirm- 

^.^' i&Uardian  brought  suit  to  cut  off  ing  this  order,  referred  to  the  conflict 

^/J^^isband's  interest  in  it.     The  pro-  in  the  authorities  and  said :  **  In  this 

^^dings  were  brought  at  the  request  unsettled  condition  of  the  practice,  we 

l-r^l^tives  and  heirs  of  the  ward.   The  do  not  feel  called  upon  to  say  more 

^^^  ^ere  held  sufficient  for  granting  thanthatweareinclined  to  the  opinion 

^  *^solute  divorce  where  such  relief  that   in  case  of  a  permanent  and  in- 

^^  Permitted  by  the  statute.  curable    loss    of    mind    the    plaintiff 

^^Garnett  V.  Gamett,  114  Mass.  379,  ought  not  to  be  debarred  his  right  to 

^«i  parties  were  insane  when  the  libel  have  the  marriage  relation  dissolved 
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Iiuwnity  altar  Salt  CommmiMd. — The  court,  however,  cannot  dismiss 
the  case  or  refuse  to  take  any  action  in  the  matter  because  the 
defendant  became  insane  after  the  suit  was  commenced  or  after 
she  was  guilty  of  a  cause  for  divorce.^ 

SUtiLtei  Permitting  or  Hot  Prohibiting. — If  the  divorce  statutes  permit 
a  divorce  against  an  insane  defendant,  or  do  not  expressly  prohibit 
such  relief,  the  courts  cannot  refuse  a  divorce.  In  such  case,  if  a 
cause  for  divorce  is  established,  the  decree  is  a  matter  of  right  and 
cannot  be  refused  at  the  discretion  of  the  court.* 

9.  The  State  as  a  Party — ^Appearance   by  Proieeating  Attorney. — The 

state  is  not  a  party  to  the  divorce  suit,  as  in  criminal  proceedings, 

for  an  act  of  adulter/ committed  bj  the  ant  as  a  defense  and  relied  upon  Mor- 
wife  when  sane  and  responsible  for  her  daunt  v,  Moncrieffe,  L.  R.  2  H.  L.  So. 
acts.  Supervening  insanity,  it  would  App.  374,  in  its  earlier  stages  and  be- 
seem, ought  not  t6  be  allowed  to  ab-  fore  it  was  reversed  on  appeal.  The 
solve  the  faithless  wife  from  the  con-  court  disapproved  that  decision,  and 
sequences  of  her  own  voluntary  disre-  granted  a  divorce.  **  The  action  of  the 
gard  of  her  marital  obligations.  But  courts,'*  it  was  said,  **  is  not  arrested  in 
at  the  same  time  we  are  clearly  of  civil  cases  touching  the  rights  and  lib- 
opinion  that  no  undue  haste  should  be  erties  of  persons  of  unsound  mind, 
permitted,  and  that  the  suit  should  *  *  *  They  are  liable  upon  all  contracts 
await  a  reasonable  time,  till  hopes  of  entered  into  prior  to  the  insanity.  They 
the  delinquent's  restoration  have  van-  are  liable  to  respond  in  damages  for 
ished."  their  tortious  acts  committed  while  in- 

Notice  of  Application  for  Appointment  sane.  •  *  •  The  investigation  or  trial 

of  Qoardlan. — Where  it  is  not  alleged  proceeds,  and  the  ordinary  remedies  are 

in  the  petition  that  the  defendant  is  applied,  notwithstanding  the  insanity 

insane,  notice  of  the  application  for  the  of  the  party.  #  »  »  The  law  has  made 

appointment  of   a  guardian  ad  litem  ample  provision  for  the  protection  of  the 

must  be  g;iven  the  plaintiff.     Heller  v,  rights  of  the  lunatic  by  the  appointment 

Heller,  6  How.  Pr.  (N.  Y.  Supreme  of  persons  to  make  defense.     Why  may 

Ct.)  194.  not  the   rights   of   one  charged  with 

1.  This  question  first  arose  in  Baw-  adultery  prior  to  his  lunacy  be  in  like 
den  V.  Bawden,  2  Swab.  &  T.  417,  and  it  manner  protected  ? ''  See  also  Doug- 
was  held  that  a  suit  for  absolute  divorce  lass  v,  Douglass,  31  Iowa  421. 
must  be  dismissed  if  it  appeared  that  8.  In  Mordaunt  v.  Moncrieffe,  L.  R. 
the  defendant  was  insane  at  the  time  2  H.  L.  Sc.  App.  374,  the  majority 
of  the  trial.  This  case  was  followed  of  the  judges  consulted  held  that  as 
by  Mordaunt  v,  Mordaunt,  L.  R.  2  P.  &  no  provision  of  the  statute  prohibited 
D.  103,  and  on  a  hearing  before  the  full  such  relief,  the  court  must  proceed 
court  (L.  R.  2  P.  &  D.  109)  it  was  to  hear  the  evidence  and  render  a  de- 
ordered  that  no  further  proceedings  cree.  The  act  provided  that  **  in  case 
should  be  taken  until  the  defendant  re-  the  court  shall  be  satisfied  on  the  evi- 
covered  her  mental  capacity.  Later,  dence  that  the  case  of  the  petitioner  has 
the  suit  was  dismissed  to  enable  the  been  proved,  then  the  court  shall  pro- 
husband  to  appeal  (L.  R.  2  P.  &  D.  382).  nounce  a  decree  declaring  such  mar- 
On  appeal,  three  of  the  judges  con-  riage  to  be  dissolved."  "What  power 
suited  were  of  the  opinion  that  an  abso-  or  right"  it  was  inquired,  **has  any 
lute  divorce  could  be  decreed  on  behalf  court  of  law  of  this  country,  without 
of  or  against  a  lunatic,  and  two  of  the  the  authority  of  Parliament,  to  inter- 
judges  were  of  the  opinion  that  the  in-  pose  in  a  suit  thus  instituted  a  prohi- 
sanity  of  one  of  the  parties  was  an  abso-  bition  to  the  suitor  to  proceed  further ; 
lute  bai*  to  divorce.  Mordaunt  v.  Mon-  to  refuse  to  receive  evidence  of  facts, 
crieffe,  L.  R.  2  H.  L.  Sc.  App.  374.  as  to  which  the  legislature  has  declared 

In  Rathbun  v,  Rathbun,  40  How.  Pr.  that  it  shall  be  its  duty  to  satisfy  itself, 

(N.  Y.  Supreme  Ct)  328,  a  guardian  and  that  if  satisfied  it  shall  pronounce 

ad  litem  set  up  the  insanity  of  defend-  a  decree ;  and  having  thus  denied  to 
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and  does  not  appear  as  a  party  in  the  pleadings.  But  the  state 
has  an  interest  in  every  suit  for  divorce,  which  must  be  protected 
by  the  court.  Generally,  the  court  protects  the  interests  of  the 
state  by  examining  the  witnesses,  by  making  such  orders  on  its 
own  motion  as  will  prevent  fraud  or  collusion,  and  by  refusing  a 
divorce  in  all  cases  where  the  plaintiff  is  not  an  innocent  party  or 
the  evidence  is  not  satisfactory.^  In  some  states  the  divorce 
statutes  make  it  the  duty  of  the  prosecuting  attorney  or  other 
officer  to  appear  and  defend  as  an  attorney  for  the  state.^ 

nL  PiTinoH  OB  CoKFLAnrT— 1.  Allegation  of  Setddenoe. — The 
petition  must  contain  an  allegation  showing  the  residence  of  the 
plaintiff,  or  one  of  the  parties,  within  the  state,  for  a  period  equal  to 
or  exceeding  the  time  required  by  the  statute.  This  allegation 
should  conform  to  the  language  of  the  statute  as  to  the  nature 
and  duration  of  the  residence,  but  will  be  sufficient  if  facts  are  set 
out  showing  the  required  residence.^  The  facts  alleged  should 
show  that  the  period  of  residence  was  continuous  and  immediately 
prior  to  or  next  preceding  the  commencement  of  the  suit.^ 

the  suitor  a  right  expressly  granted  to  of  Bell  and  State  of  Texas,  and  has 

him  bj  act  of  Parliament,  proceed  at  been  for  more  than  six  monUis  before 

once  to  dismiss  the  suit?"  the  filing  of  this  petition,"  is  not  suf- 

1.  See  infray  XI.  lo.  Conduct  of  the  ficient.      Haymond   v,   Hajmond,  74 

Court.      Sec    also    infra ^    IV.     The  Tex.  414. 

Answer,  In  Pate  v.  Pate,  6  Mo.  App.  49,  it 

S.  See  statutes  cited  in  State  v.  Brin-  was  said  :  **  It  is  not  enough,  however, 

neman,  120  Ind.  357;  Eggerth  v.  Eg-  that  jurisdiction  in  a  divorce  suit  ap- 

gerth,  15  Oregon  626;  Scott  v,  Scott,  pears  from  the  whole  record;  the  libel 

17  Ind.  309;  Creamer  v.  Creamer,  36  itself  must  allege  every  fact  the  exist- 

Ga.  618;   Willcox  r.  Wayne  Circuit  ence  of  which  is,  by  statute,  made  nee- 

Judge,  83  Mich.  i.     See  also  statutes  essary  to  the  granting  of  the  divorce, 

of  Kentucky y  Louisiana^  Washington^  and  when  this  is  not  done  in  the  peti- 

Colorado.  tion,  substantially  as  required  by  stat- 

IMn  tbe  BDtflali  Dtroroe  Act,   the  ute,  the  bill  should  be  dismissed.  *  *  • 

queen's  proctor  may  appear  and  con-  Where  a  jurisdictional  fact  does  not 

test  the  case  where  collusion  is  sus-  appear  on  the  face  of  the  petitioq,  it 

pected.     Butler  v.  Butler,    14  Prob.  follows  that  the  court  can  take  no  valid 

Div.  160, 15  Prob.  Div.  32, 15  Prob.  Div.  step." 

161.  But  in  a  later  case  it  was  held  that  a 

'•  Coulthurst  V.  Coulthurst,  58  Cal.  decree  would  not  be  vacated  because 

239;  Bennett  v.  Bennett,  28  Cal.  600;  the   jurisdictional  facts  were   not  all 

Gredler  v,  Gredler,  36  Fla.  372.  stated  in  the  decree,  as  it  was  sufficient 

Under  a  statute  requiring  the  action  if  such  facts  might  be  gathered  from 

to  be  brought  in  the  county  where  the  the  entire  record.     SmiSi  v.  Smith,  48 

plaintiff  «« usually  resides,"  an  allega-  Mo.  App.  612. 

Uon  that  the  plaintiff  *'now  resides,  and  4.  An  allegation   that  the  plaintiff 

tor  some  while  has  resided,  in  this  *'  is  now  and  has  for  more  than  one 

*  county  "  is  sufficient.   Lochnane  year  prior  to  the  filing  of  this  petition 

^'.J^hnane,  78  Ky.  467.  been  a  resident "  is  not  sufiicient  where 

J^cre  the  statute  requires  the  plain-  the  statute  requires  a  residence  of  **  one 

""  to  be  "  an  actual  bona  fide  inhabit-  whole  year  next  before  filing  of  the  peti- 

^tof  the  state,  and  shall  nave  resided  tion."     It  was  said:   "The  residence 

in  the  county  where  the  suit  is  filed  must  not  be  made  up  of  different  peri- 

nx  months  next  preceding  the  filing  ods  which  together  will  aggregate  a 

^'thesuit,"  an  allegation  that  plain-  year;   but  it  must  be  for  one  whole 

"°  '*  is  a honafide  citixen  of  the  county  year.    More  than  this,  the  year  cannot 
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Baddenee  in  ttate  and  in  Connty. — If  the  statute  requires  that  the 
plaintiff  must  have  resided  in  the  state  for  a  certain  period  and  in 
the  county  for  a  certain  period  prior  to  the  commencement  of  the 
suit,  both  periods  of  residence  must  be  alleged  to  show  the  juris- 
diction of  the  court.^  But  where  statute  merely  requires  that  the 
action  must  be  tried  in  the  county  where  the  parties  or  one  of 
them  reside,  the  petition  is  sufficient  if  a  residence  in  the  state  is 
alleged.* 

2.  Allegation  of  Other  Jurisdictional  Facts — Plaoo  of  Offnuo  and  icar. 
riago. — In  addition  to  the  residence  of  one  or  both  parties  in  the 
state  the  statutes  of  some  of  the  states  require  the  petition  to 
show  that  the  offense  was  committed  in  the  state  or  while  one 
or  both  parties  resided  in  the  state,  or  that  the  marriage  took 
place  therein.  Such  facts  must  be  alleged  to  show  the  jurisdic- 
tion of  the  court.*  In  some  states  the  plaintiff  may  obtain 
divorce  without  the  residence  required  by  the  statute  if  it  is 
alleged  in  the  petition  that  the  offense  was  committed  within 
the  state  or  while  one  or  both  parties  resided  therein  * 

be  any  whole  jear  prior  to  the  com-  filed  with  the  petition  is  defective,  the 
mencement  of  the  action,  but  must  be  suit  will  not  be  dismissed  for  this  rea- 
a  particular  year;  that  is,  theyear  next  son,  but  the  plaintiff  may  file  an  amend - 
before  filing  the  petition.  Theallega-  ed  afiidavit.  Bastes  v.  Eastes,  79  Ind. 
tion  of  the  petition  in  this  case  may  363;  Ir^'in  v.  Irwin,  3  Okla.  186. 
all  be  conceded  to  be  true  and  yet  not  1.  In  Poison  v.  Poison,  iao  Ind.  310, 
fill  a  single  requisite  of  the  statute,  the  following  allegation  of  residence 
The  allegation  in  the  petition  could  was  held  sufficient :  '*  That  the  plain- 
be  true  and  yet  the  residence  be  in  tiff  is  now  and  has  been  for  more  than 
fact  made  up  of  a  year  or  parts  of  two  years  last  past,  a  bona  fide  resi- 
years  long  since  passed."  Judgment  dent  of  the  State  of  Indiana,  and  for 
reversed  and  cause  remanded.  Collins  more  than  six  months  last  past  a  bona 
V,  Collins,  53  Mo.  App.  470.  fide  resident  of  the  county  of  Allen." 

Where  the  statute  requires  a  resi-  2.  Young  v.  Voung,  18  Minn.  90. 

dence  of  **  two  years  prior  to  the  time  In  Pate  v.  Pate,  6  Mo.  App.  49,  it  was 

of  such  application,*'  an  allegation  that  held  that  a  petition  for  divorce  which 

'*  the  complainant  is,  and  has  been  for  did  not  allege  the  county  in  which  the 

mor^  than  two  years,  a  resident  of  this  parties  resided  was  fatally  defective, 

state,"  and  that  the  parties  were  married  This  was  questioned  by  Judge  Thomp- 

"  at  Jacksonville,  in  this  state,"  accord-  son,  in  Werz  v.  Werz,  11  Mo.  App.  26, 

ing  to   law,   in  April,    1862,   '*  where  and  ^f^rrif /e^  in  Gant  v.  Gant,  49  Mo. 

the  parties  have  ever  since  lived,"  is  App.  3,  in  which  it  was  said;  "The 

sufficient,    both   as   to   residence    and  statutory  provision  that  the  suit  for 

marriage.    Burns  v.  Burns,  13  Fla.  369.  divorce   should   be   instituted   in   the 

Affidavit  of  Residence. — ^The  statutes  court  of  the  plaintiff's  residence  was 
of  Indiana  and  Oklahoma  require,  in  only  intended  to  prescribe  the  venue, 
addition  to  the  usual  allegation  of  res-  a  statement  of  which  need  not  be  al- 
idence,  that  the  plaintiff  shall  file  with  leged  in  the  body  of  the  petition." 
his  petition,  *'an  affidavit  subscribed  S.  Hare  v.  Hare,  10  Tex.  355 ;  Mix  t), 
and  sworn  to  by  himself,  in  which  he  Mix,  i  Johns.  Ch.  (N.  Y.)  204;  Green- 
shall  state  the  length  of  time  he  has  law  v,  Greenlaw,  laN.  H.  aoo. 
been  a  resident  of  Sie  state,  and  stat-  Where  the  marriage  was  contracted 
ing  particularly  the  place,  town,  city,  in  another  state  the  libel  should  aver 
or  township  in  which  he  has  resided  a  residence  within  the  state  for  the 
for  the  last  two  years  past,  and  stating  time  required  by  the  statute.  Batch- 
his  occupation,  which  shall  be  sworn  to  elder  v.  Batchelder,  14  N.  H.  38a 
before  the  clerk  of  the  court  in  which  4.  See  interpretation  of  such  statute 
said  complaint  is  filed."    If  the  affidavit  in  Way  v.  Way,  64  111.  406. 
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DifiMtiTo  Allegations. — Where  the  allegation  is  defective  and  does 
not  state  facts  sufficient  to  show  the  required  residence  the  suit 
may  be  dismissed.*  But  on  application  of  the  plaintiff  the 
petition  may  be  amended  so  as  to  show  the  requisite  residence, 
if  such  is  the  fact.* 

3.  Allegation  of  Marriage — Veeeeiity  of. — In  every  petition  for 
divorce,  separation,  or  alimony  the  marriage  of  the  parties  must 
be  alleged,  as  this  is  one  of  the  essential  facts  of  the  cause  of 
action.' 

The  Date  of  the  marriage  and  the  place  where  it  took  place  should 
be  alleged  if  a  marriage  ceremony  occurred,  as  such  facts  may  be 
necessary  to  show  the  jurisdiction  of  the  court.* 

The  Vaiden  Name  of  the  wife  is  generally  alleged  '  and  is  a  neces- 
sary allegation  if  there  is  a  prayer  that  her  maiden  name  be 
restored  to  her. 

Ftoti  allowing  Validity. — But  it  is  not  necessary  to  allege  all  the 
facts  showing  the  validity  of  a  celebrated  marriage,  such  as 
obtaining  a  license,  a  ceremony  in  the  presence  of  witnesses,  the 
official  character  of  the  person  who  performed  the  ceremony,  or 
the  fact  that  such  officer  made  a  return  of  his  acts,  as  such  facts 
are  merely  probative  and  not  the  ultimate  facts  required  in  a 
pleading.* 

^  AUegation  of  Facts  for  Ancillary  Belief. — See  article  Alimony, 
vol.  I,  p.  407. 

6.  Denial  of  Condonation,  CoUniiony  etc. — The  plaintiff  need  not 
t^cgative  any  of  the  defenses  in  the  petition,  as  that  he  has  not 
condoned  or  provoked  the  alleged  offense>  or  that  the  alleged  adul- 

A.  divorce  granted  under  such  statute  4.  Greenlawv.  Greenlaw,  la  N.  H. 

'•▼old  for  want  of  jurisdiction  over  aoo. 

w  subject-matter  if  both  parties  re-  5.  The  following  averment  of  mar- 
side' elsewhere,    although  the   offense  riage  was  held  sufficient :  "Thathere- 
Wis  committed  in  the  state,  and  while  tofore,  to  wit,  on  the  ♦  *  ♦  day  of  ♦  ♦  ♦ 
one  or  both    parties   resided  therein,  your    oratrix,   Daisy    Farley,    whose 
Van  Fossen  v.  State,  37  Ohio  St.  317.  maiden  name  was  Daisy  Flexnor,  was 
1.  Pate  V.  Pate,  6  Mo.  A  pp.  49;  Cole  lawfully    and    legally    married    unto 
V.  Cole,  3  Mo.  App.  571;  Cheatham  v.  Hozie  C.  Farley."     Farley  v.  Farley, 
Cheatham,  10  Mo.  396 ;  Kruse  v.  Kruse,  94  Ala.  501. 
35  Mo.  68.  6.  See  petition    held    sufficient   in 

1  Mix  V,  Mix,  I  Johns.  Ch.  (N.  Y.)  Huston  v.  Huston,  63  Me.  184. 

304;  Irwin  V,  Irwin,  3  Okla.  186.  Wlierathe  Marriage  Ii  Irregnlar,  with- 

Where  the  plaintiff  has  not  been  a  out  formal  solemnization  or  not    in 

resident  of  the  state  for  '*  one  year  next  compliance  with  the  requirements  of 

before  the  conunencement  of  the  ac-  the  statute,  the  facts  showing  the  mar- 

tion,"  a  decree  may  be  granted  on  an  riage  to  be  valid,  such  as  3ie  agree- 

amended  petition   filed    after  the  re-  ment  of  the  parties  and  their  subse- 

quired  residence  is  complete.    Wood  v.  quent  cohabitation,  should  be  alleged. 

Wood,  59  Ark.  441.  If  the  facts  alleged  do  not  constitute  a 

8.  Lapp  V,   Lapp,    43    Mich.    287;  marriage  a  general   demurrer  to  the 

Huston  V,  Huston,  63  Me.   184;  An-  petition  will  be  sustained.     Andrews 

drews  v,  Andrews,  75  Tex.  609;  Pool  v.  Andrews,  75  Tex.  609.     See  allega- 

v.  Pool,  3  Phillim.  119;    Brinckle  v,  tions  held  sufficient  in  Farley  v.  Far- 

Brinckle,  10  Phila.  (Pa.)  i ;  Lattier  v.  ley,  94  Ala.  501.     See  also  petition  in 

Lattier,  5  Ohio  538.  Gibson  v.  Gibson,  34  Neb.  394,    an 
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tery  was  not  committed  with  the  connivance  or  collusion  of  plain- 
tiff, for  such  defenses  need  not  be  anticipated.^  Nor  is  it  neces- 
sary for  the  plaintiff  to  allege  the  performance  of  all  his  or  her 
duties  as  a  husband  or  wife,  or  that  he  or  she  has  maintained 
a  good  reputation  for  chastity  and  virtue*  But  under  some 
forms  of  the  divorce  statutes  the  plaintiff  is  required  to  negative 
all  the  defenses  or  to  allege  that  he  is  not  in  fault  or  is  the 
injured  party.* 

In  some  states  the  verification  prescribed  by  the  statute 
contains  a  negation  of  all  the  defenses.^ 

6.  The  Causes  for  Divorce — a.  In  General. — The  petition  must 
state  facts  sufficient  to  constitute  a  cause  for  divorce  as  fixed  by 
the  terms  of  the  statute,  for  the  courts  have  no  power  to  grant 
divorce  for  any  other  causes.* 

The  Time  and  Piaoa  of  the  offense  should  be  alleged,  not  only  as 
descriptive  of  the  offense,  but  also  as  stating  a  cause  for  divorce 
under  the  terms  of  the  statute  and  showing  that  the  action  is  not 
barred  by  the  statute  of  limitations.  The  petition  should  show 
that  the  offense  was  committed  after  the  enactment  of  the  statute 
making  the  offense  a  cause  for  divorce,®  and  that  the  cause  for 

action  to  have  a  marriage  declared  not  provoked.    O'Connor  v,  O'Con- 

valid.  nor,  109  N.  Car.  139,  and  cases  cited. 

1.  Earpt;.  Earp,  i  Jones  Eq.  (N.Car.)  8.  Under  a  statute  conferring  juris- 

339;  Edwards  v,  Edwards,  Phil.  (N.  diction  on  courts  of  chancerj  to  decree 

Car.)  534;  Everton  v,  Everton,  5  Tones  divorce  to  the  party  not  in  fault,  it  is 

(N.  Car.)203;  Joyner  z;.Joyner,  6jones  held  that  such  fact  must  be  alleged. 

Eq.  (N.  Car.)  322.  Epling  v.  Epling,  i  Bush   (Ky.)   74. 

In  Young  v.  Young,  18  Minn.  90,  See  also   Yallaly  v,  Yallaly,  39  Mo. 

a  demurrer  on  the  point  was  overruled,  490;  Cameron  t;.  Cameron,  2  Coldw. 

the  court  holding  that  it  was  not "  nee-  (Tenn.)  375.     But  it  is  sufficient  if  it 

essary  that  the  complaint  should  show  appears  from  all  the  allegations  that 

thattheadultery  upon  which  the  action  the  defendant  was  the  party  at  fault, 

is  founded  was  not  condoned,  or  was  not  Kenemer  v.  Kenemer,  26  Ind.  330. 

committed  by  the  procurement  or  with  4.  See  infra.  III.  10.    Verification. 

the  connivance  of  the  plaintiff.    These  See  also  De  Armond  v,  De  Armond,  92 

are  matters  of  defense,  the  allegation  of  Tenn.  40.    See  rule  of  court  in  Farace 

which  *  *  *  would  properly  come  from  v.  Farace,  61  How.  Pr.  (N.  Y.  Supreme 

the  defendant  in  the  first  instance,  so  Ct.)  61. 

that  they  need  not  be  anticipated  in  the  Separattom  of  PartleB  vban  Bnit  Gom- 
complaint."  Likewise  in  Van  Ben-  menoed. — It  should  be  alleged  in  the 
thuysen  v.  Van  Benthuysen  (Supreme  petition  that  the  parties  were  separated 
Ct.),  17  N.  Y.  St.  Rep.  978,  15  Civ.  when  the  suit  was  commenced.  Burns 
Pro.  Rep.  (N.  Y.)  234,  a  demurrer  t>.  Burns,  60  Ind.  259. 
on  this  ground  was  overruled,  the  0.  Hopkins  v,  Hbpkins,  39  Wis.  167. 
court,  however,  saying  that  **  technical  6.  The  divorce  statutes  are  not  in- 
good  pleading  may  require  such  an  tended  to  afford  a  remedy  for  miscon- 
allegation.''  duct  which  occurred  before  the  statutes 

S.  Steel  V.  Steel,  104  N.  Car.  631 ;  were  enacted.    Clark  v,  Clark,  10  N. 

Home  V.  Home,  72  N.  Uar.  530.    The  H.  380;  Given  v,  Marr,  27  Me.  212; 

statute  requiring  such  proof  prescribes  Greenlaw  v.  Greenlaw,  12  N.  H.  200; 

a  rule  of  evidence  and  not  of  pleading.  Dickinson  v.  Dickinson,  3  Murph.  (N. 

Fritz  V.  Fritz,  23  Ind.  388;  Kenemer  v.  Car.)  327;  Jarvis  v,  Jarvis,  3  Edw.  Ch. 

Kenemer,  26  Ind.  330.     But  acts  of  (N.  Y.)  462;  Buckholts  v.  Buckholts, 

cruelty  should  be  so  alleged  as  to  show  24  Ga.  238;  Scott  v,  Scott,  6  Ohio  534 ; 

that  it  will  appear  that  violence  was  Elliott  v.  Elliott,  38  Md.  357;  Carson 
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divorce  existed  when  the  petition  was  filed.^  In  some  instances, 
however,  the  court  may  grant  a  divorce  although  the  suit  was 
premature,  if  the  suit  was  brought  in  good  faith  and  the  cause  of 
action  accrued  before  the  trial.^  Causes  for  divorce  accruing  after 
the  commencement  of  the  action  may  be  made  the  basis  of  a 
decree  if  brought  in  by  a  supplemental  pleading.' 

<Mnm  witliin  State  or  Oonnty. — The  place  where  the  offense  was 
committed  is  usually  alleged  as  a  part  of  the  description  of  the 
ofilense,  but  it  is  not  necessary  to  allege  that  the  offense  was  com- 
mitted within  the  state  or  within  the  county  over  which  the  court 
has  jurisdiction.^ 

b.  Adultery — ^Form  of  AUegation. — Under  various  rules  of  plead- 

V.  Carson,  40  Miss.  349;  Giles  v,  Giles,  Johns.  (N.  Y.)  192;  Barber  v.  Root, 

23  Minn.  348;  McCranej  v.  McCraney,  10  Mass.  260. 

5  Iowa  332;  Jones  v.  Jones,  2  Overt.  The  statutes  may  render  it  necessarj 
(Tenn.)  3 ;  Sherbourne  v.  Sherbourne,  to  allege  that  the  offense  was  commit- 

6  Me.  210.  ted  within  the  state.     Harteau  v.  Har- 
A    divorce  may  be  granted  for  de-    teau,    14  Pick.  (Mass.)   181;    Weston 

sertion  which  continued  the   required  v.  Weston,  143  Mass.  274;  Merry  v, 

time    after    the    passage    of   the     act  Merry,      12      Mass.     312;        Schrow 

although  it  began  before  the  passage  of  v.  Schrow,  103  Mass.  574;  Greene  v. 

the   act.     McCraney  v,  McCraney,  5  Greene,  11  Pick.  (Mass.)  410;  Lane  v. 

Iowa  333.  Lane,  2  Mass.  167 ;  Harding  v,  Alden, 

1.  Embree  v.  Embree,  53  111.  394 ;  9  Me.  140 ;  Norris  xy.  Norris,  64  N.  H. 
Milner  v.  Milner,  2  Edw.  Ch.  (N.  Y.)  523;  Payson  r.  Payson,  34  N.  H.  518; 
114;  Fcrrier  v,  Ferricr,  4  Edw.  Ch.  Fossr.  Fo8s,58  N.  H.  283;  Kimball  v. 
(N.  Y.)  296;  Hill  V.  Hill,  10  Ala.  527;  Kimball,  13  N.  H.  222;  Martin  v.  Mar- 
Smith  V.  Smith,  22  Kan.  699.  tin,  47  N.  H.  52;  Klutts  v,  Klutts,  5 

In   Hoith  Canriliia  the  cause  for  di-  Sneed  (Tenn.)  423 ;  Dorsey  v.  Dorsey, 

vorce  must  have  been  known  to  the  7  Watts  (Pa.)  349;  M'Dermott's  Ap- 

complainant  at  least  six  months  prior  peal,  8  W.  &  S.  (Pa.)  251 ;  Heath  v. 

to  the  filing  the  complaint,  except  in  Heath,  42  La.  Ann.  437;  D'Auvilliers 

cases  where  the  husband  is  about  to  dis-  v.   Her  Husband,  32   La.  Ann.  605; 

poie  of  his  property  to  defeat  the  order  Perzel  t;.  Perzel,  91  Ky.  634;  Hick  v. 

for  alimony.     Scoggins  v.  Scoggins,  80  Hick,  5  Bush  (Ky.)   670;   Becket  v, 

N.  Car.  318;  Scorns  v,  Scoggins,  85  Becket,  17  B.  Mon.  (Ky.)  370;  Smith 

N.   Car.   3^7;  Gaylord    v,  Gaylord,  4  v.  Smith,  4  Mackey  (D.  C.)  255. 

Jones  Eq.  (N.  Car.)  74.  If  n  Is  Alleged  that  the  Offsnie  wai 

a.  Hemenway    v.    Hemenway,     65  Cknninltted  in  Another  State  or  Ck>iintry, 

Vt.    623.     This    practice    is    not  ap-  it  is  not  necessary  to  allege  that  the 

proved,    but    has    become  a   rule   of  offense  was  a  cause  for  divorce  in  such 

practice  in  Vermont,  and  the  Supreme  state  or  country,  unless  the    statute 

Court  has    declined    to    change    the  requires  such  allegation  as  an  element 

rule.  of  jurisdiction.      Tolen  v.  Tolen,    2 

S.  Wood  V.  Wood,  59  Ark.  441 ;  Mc-  Blackf.  (Ind.)  ^07;    Hubbell  v,  Hub- 

Crocklin  v.  McCrocklin,  2  B.  Mon.  bell,  3  Wis.  602 ;    Hare  v.  Hare,   10 

(Ky.)  370.      See  also  in/ra,  IX.  5«/-  Tex.  355;  People  v.  Baker,  76  N.  Y. 

Elemental  Pleadings,  78;     Jones  v.   Jones,    67    Miss.    195 ; 

4.  Flower  v.  Flower,  43  N.  J.  Eq.  Shreck  v,  Shreck,  32  Tex.  579. 
152;  Jones  V,  Jones,  67  Miss.  195;  The  Ailcanaaa  StatnteB  Eeqnlre  the 
Tolen  V.  Tolen,  2  Blackf.  (Ind.)  407;  plaintiff  to  allege  and  prove  "that 
Hanberry  v.  Hanberry,  29  Ala.  719 ;  the  cause  of  divorce  occurred  or  ex- 
Clark  V.  Clark,  8  N.  H.  21;  Hub-  isted  in  this  state,  or,  if  out  of  the 
bell  V,  Hubbell,  3  Wis.  662 ;  Lewis  state,  either  that  it  was  a  legal  cause 
V.  Lewis,  6  Kulp  (Pa.)  429;  Ditson  v.  of  divorce  in  the  state  where  it 
Ditson,  4  R.  I.  87;  Jacobsen  v.  Jacob-  occurred  or  existed,  or  that  the  plain- 
sen,  II  Oregon  454;  Gleason  v.  Glea-  tiff's  residence  was  then  in  this  state." 
son,  4  Wis.  64;  Pawling  v,  Willson,  13  Sand.  &  H.  Dig.  Ark.,  c.  54,  ^  3511. 
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ing,  it  is  sufficient  to  allege  that  defendant "  committed  adultery/'  * 
or  " had  carnal  knowledge,"  *  or  "  had  sexual  intercourse."*  But 
the  statute  may  require  other  forms  of  this  allegation,  as  "  living 
in  adultery,"  *  or  "  separating  and  living  in  adultery,"  *  or  "  aban- 
doned her  and  lived  in  adultery  with  another  woman."  ®  Other 
forms  of  allegation  maybe  sufficient  if  the  facts  are  stated  showing 
that  the  defendant  was  guilty  of  adultery.''  It  is  sufficient  to 
allege  an  illicit  cohabitation  under  a  void  marriage,*  or  that  "  the 
defendant  is  now  a  common  prostitute,"*  or  "living  in  adul- 
tery," *^  or  "  living  in  adulterous  intercourse,"  ^^  but  such 
allegations  are  objectionable  as  requiring  a  greater  amount  of 
proof.^* 

Oortainty. — The  charge  of  adultery  must  be  made  with  such 
certainty  as  to  time  and  place,  and  to  the  person  with  whom  the 
offense  was  committed,  that  the  defendant  may  anticipate  the 
evidence  which  can  be  introduced  against  him  and  be  enabled  to 
prepare  a  defense.^* 

1.  Freeman  v.   Freeman,  39  Minn.  •.  Dismukes  v,  Dismukes,  i   Tenn. 

370 ;    Hawes  v.  Hawes,  33  lU.   386 ;  Ch.  366. 

Mitchell  V,  Mitchell,  61    N.  Y.  398;  10.  Marble  t;.  Marble.  36  Mich.  386. 

Dismukes  v,  Dismukes,  i   Tenn.  Ch.  11.  Carpenters.  Carpenter  (Supreme 

366.  Ct.),  17  N.  Y.  Supp.  195 ;  Graves  v. 

This  is  also  a  sufficient  averment  of  Graves,  3  Curt.  Ec.  235. 

the  crime  of  adultery.     State  v.  Hin-  IS.  Marble  v.  Marble,  36  Mich.  386. 

ton,  6  Ala.  864 ;  Lawson  V.  State,  30  Ala.  18.  Conant  t^.  Conant,  10  Cal.  249; 

65 ;  Maull  V,  State,  37  Ala.  160.  Christianberrj  v,    Christianberrj,    3 

5.  This  term  is  identical  ^ith  **  com-  Blackf.  (Ind.)  202;  Trubee  v,  Trubee, 
mitted  adultery."  Helfrich  v.  Com.,  33  41  Conn.  36;  Black  v.  Black,  27  N.  J. 
Pa.  St.  68.  £q.  664;  Shoemaker  v.  Shoemaker,  20 

8.  Kelly  V.Kelly,  I3  Misc.  Rep.  (N.  Mich.  222;  Dunn  v.  Dunn,  11   Mich. 

Y.  Super.  Ct.)  457.  284;  Sanders  v.  Sanders,  25  Vt.  713; 

4.  Morris  v.  Morris,  75  N.  Car.  168.  Freeman  v.  Freeman,  31  Wis.  238. 

0.  See  Holston  v,  Holston,  23  Ala.  In  Codd  v,  Codd,  2  Johns.  Ch.  (N. 

777 ;  Tew  V.  Tew,   80  N.   Car.  316 ;  Y.)  224,  it  is  said  that  adultery  should 

Whittington  v.  Whittington,  2  Dev.  be    specifically  charged    as    to  time, 

&  B.  (N.  Car.)  64;  Steel  v.  Steel,  104  place,  or  person,   so  as  to  enable  the 

N.  Car.  631.  defendant  to  meet  the  accusation. 

6.  Johnson  v.  Johnson  (Tex.  Civ.  In  Marsh  v.  Marsh,  16  N.  J.  Eq.  391, 
App.  1893),  23  S.  W.  Rep.  1022  ;  Tre-  the  rule  is  stated  as  follows :  **  The 
vino  V,  Trevino,  54  Tex.  261.  practice   in  the  English  ecclesiastical 

7.  As  contracting  a  venereal  disease  courts  on  a  charge  of  adultery,  either 
after  marriage.  Clark  v,  Clark,  7  Robt.  in  the  libel  or  in  the  responsive  allega- 
(N.  Y.)  276;  Johnson  v,  Johnson,  14  tion,  is  to  set  out  circumstantially  all 
Wend.  (N.  Y.)  637.  the  principal  facts  of  the  case  as  pro- 

Or  pregnancy  of  the  wife  while  the  posed  to  be  proved.    The  libel  states 

husband   is  absent  from  the  country,  also  the  various  acts  of  adultery  in- 

Moore  v.  Moore,  3  Moore  P.  C.  84,  tended  to  be  relied  on :  when,  where, 

8.  As  in  Tollemache  v.  Tollemache,  and  with  whom  committed.  Dillon  v, 
I  Swab.  &  T.  557.  Dillon,  3  Curt.   Ec.   86.   •  ♦  »  The 

In  Smith  v.  Smith,  19  Neb.  706,  it  same  degree  of  particularity  has  not 

was  alleged  that  since  the day  of  been  adopted  in  bills  for  divorce  in 

"  the  defendant  has  wrongfully  and  this  country     But  it  is  settled  that  a 

unlawfully  gone  through  the  ceremony  general  allegation  that  the  defendant, 

of  marriage  with  said  L.  W.  S.,  and  within  a  specified  time,  has  committed 

has  since  cohabited  with  her  in  a  state  adultery,   is    insufficient.    The  party 

of  adultery."  with  whom   the  crime  is  believed  to 
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DefoiUng  Pttrtieiilan. — But  the  plaintiff  will  not  be  required  to 

state  all  these  particulars  in  one  allegation  if  the  offense  is  other- 
wise sufficiently  described  and  identified.^     In  some  cases  all  the 

particulars  cannot  be  given,  and  to  require  them  would,  in  many 
cases,  nullify  the  statute  permitting  divorce  for  adultery.* 

n«  Vame  of  the  Partieepo  CriminlB  must  be  stated  if  known,  and  if  not 
known  the  pleading  will  be  sufficient  if  the  adultery  is  alleged  as 
committed  "with   a  person   whose   name   is   unknown  to  the 

haire  been  committed  must  be  named,  averment  that  plaintiff  is  unable  to  state 
or,  if  unknown,  an  averment  to  that  more  particularly  the  times  and  place, 
effect  is  necessary.  *  ♦  *  Every  prin-  The  court  said :  **  The  nature  of  the 
ciple  of  good  pleading  requires  that  offense  is  such  that,  although  there  is 
the  charge  should  be  so  full  and  no  doubt  in  reference  to  its  having  been 
specific  that  the  defendant  may  know  committed,  there  is  necessarily  often 
the  charge  she  is  called  on  to  answer,  an  impossibility  of  naming  the  party 
It  should  state  the  time  when,  the  with  whom  the  illicit  intercourse  was 
place  where,  and,  if  known,  the  per-  had.  *  *  •  The  act  is  generally  per- 
son with  whom  the  offense  was  com-  petrated  without  the  presence  of  a  wit- 
mitted.  It  is  not  necessary,  as  in  ness  to  attest  to  its  commission,  and 
criminal  cases,  to  state  the  day,  but  the  guilt  of  the  offending  party  is 
the  month  and  year  should  be  stated."  sometimes  ascertained  by  the  develop- 

L  The  general  rule  is  stated  as  fol-  ment  and  existence  of  a  disease  prov- 
lows :  "As  the  result  of  the  decisions  ing  the  offense,  or  by  the  pregnancy  of 
it  may  be  stated  that  in  general,  in  al-  a  wife  after  the  absence  of  a  husband 
leging  the  adultery ,  the  circumstances  showing  nonintercourse  for  a  year  or 
of  time,  place,  and  person  must  be  upwards,  without  any  other  evidence 
stated  with  definiteness.  That  degree  of  the  fact.  Under  such  circumstances 
of  certainty  is  required  because  gen-  a  decision  holding  that  an  allegation 
erally,  where  there  is  enough  to  justify  in  a  complaint  stating  that  the  defend- 
alleging  the  fact  of  adultery,  the  party  ant  had  committed  adultery,  within 
is  able  to  state  those  circumstances,  certain  dates  specified,  in  a  town  or 
There  may,  however,  be  such  a  condi-  city  in  this  state,  with  a  person  whose 
tion  of  things  as  will  justify  the  party  name  was  unknown,  without  specific- 
in  alleging,  and  the  jury  in  finding,  ally  designating  the  person  or  the 
the  fact  of  adultery,  although  the  party  time  and  place,  was  insufficient  to  ad- 
may  be  unable  to  state  some  one  of  mit  proof  of  the  fact  so  alleged,  would, 
the  particulars.  In  such  a  case  the  in  many  cases,  nullify  the  statute, 
party,  when  called  on  to  make  his  Such  a  construction  is  not  called  for 
allegations  more  definite  and  certain,  by  public  policvi  or  for  the  protection 
mast  excuse  himself  by  showing  such  of  the  rights  of  a  party  against  whom 
a  condition  of  things."  Freeman  v,  such  a  charge  is  made.  The  courts  have 
Freeman,  39Minn.  370.  See  also  Noel  required  those  particulars  to  be  stated 
V,  Noel,  24  N.  J,  Eq.  137.  where  it  can  be  done ;  but  where  the 

J.    Mitchell  V,  Mitchell,  61  N.  Y.  offense  is  alleged  to   have  occurred 

398*  with  a  person  whose  name  is  unknown 

Wbflro    PartUmlan     Unknown.  —  In  to  the  plaintiff,  and  that  fact  is  alleged, 

Mitchell  V.  Mitchell,  61  N.  Y.  398,  a  it  has   been  uniformly  held  that  the 

complaint  for  divorce  for  adultery  was  allegation  is  sufficiently  specific,  and  I 

held  sufficient  although  the  name  of  do  not  understand  that  any  well-con- 

the /ar/iV^/j  criminis  was  not  given  sidered  case  holds  it  to  be  necessary  that 

and  the  time  and  place  were  not  stated  the  particular  locality  or  time  of  the 

with  any  certainty.    The  doctrine  an-  commission  of  the  offense  should  be 

nounced  was  that  a  complaint  is  suffi-  stated,  when  there  is  an  averment  that 

cient  which  avers  the  commission  of  they  are  unknown  and  that  a  state- 

the  offense  with  a  person  whose  name  ment  of  the  specific  time  and  place 

is  unknown  to  plaintiff,  in  a  town  or  cannot  be  made,  to  permit  proof  of  the 

city  named  and  at  times  between  cer-  commission  of  adultery  to  be  g^ven 

tain  specified  dates,  with  the  further  under  it.'' 
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plaintiff."*  Where  the  name  is  alleged  to  be  unknown  the 
offense  must  be  identified  by  other  particulars,  as  the  description 
of  the  unknown  person,  or  such  designation  of  time,  place,  and 
circumstances  as  will  enable  the  defendant  and  the  court  to 
distinguish  the  particular  offense  to  be  charged.* 

Hot  AU  the  Pftrtieiilftn  will  be  required  in  such  case  if  the  plaintiff 
alleges  that  the  exact  time  and  place  are  unknown,  but  it  will  be 
sufficient  to  allege  that  the  offense  was  committed  in  a  certain 
town  or  city  between  specified  dates.* 

1.  Mitchell  V.  Mitchell,   6i   N.  Y.  known.    And  a  divorce  can  never  be 

398 ;   Farlej  v,  Farley,  94  Ala.   501 ;  granted    upon    a    general    charge  of 

Black  T^.  Black,  27  N.  ].  Eq.664,  26  N.  adultery  with   divers    persons  whose 

J.  Eq.  431;  Germond   v,  Germond,  6  names  are  unknown,  within  a  specified 

ohns.  Ch.  (N.  Y.)  347 ;  Kane  v,  Kane,  period  of  time." 

3Edw.  Ch.  (N.   Y.)  389;  Choate  v.  In  Heyde  v.  Heyde,  4  Sandf.  (N.  Y.) 

Choate,  3  Mass.  391 ;  Sanders  v.  San-  692,  the  following  allegation  was  held 

ders,  25  Vt.  713;  Dunlap  v.  Duniap,  insufficient:    "Txie    defendant,  *  •  * 

Wright  (Ohio)  210;  Farr  v.  Farr,  34  in  the  month  of  November,  1851,  com- 

Miss.  597;  Morrell  v.  Morrell,  i  Barb,  mi tted  adultery  with  a  female  in  the  city 

(N.   Y.)   318;    Garrat    v.    Garrat,    4  of  New  York,  whose  name  is  unknown 

Yeates  (Pa.)  244.     See  contra.  Miller  to  the  plaintiff,  and  the  particular  cir- 

V.  Miller  (Va.  1895),  23  S.  E.  Rep.  232.  cumstances  whereof  are  unknown   to 

If  the  petition  does  not  state  die  the  plaintiff,  but  which  she  expects  to  be 

name  of  the  adulterer,  leave  will  be  able  to  prove  at  the  trial  of  this  cause.'* 

granted  to  amend  by  stating  that  such  This  decision  was  approved  in  Conant 

name  is  unknown.     Richards  v.  Rich-  v,  Conant,  10  Cal.  249.    But  in  Mitch- 

ards,  Wright  (Ohio) 302;  Bird  f.  Bird,  ell  v,  Mitchell,  61  N.  Y.  409,  it  was 

Wright  (Ohio)  98.  observed  that  such  allegations  would 

3.  Heyder.  Heyde,  4  Sandf.  (N.  Y.)  have   been  sufficient  if    plaintiff  had 

692;  Tim  V,  Tim,  47  How.  Pr.  (N.  Y.  alleged  "  that  she  could  not  state  with 

Supreme  Ct.)  253 ;  Morrell  v,  Morrell,  more  particularity  in  what  part  of  the 

I  Barb.  (N.  Y.)  318;  Marsh  v.  Marsh,  cityof  New  York  the  offense  occurred; 

16  N.  J.  Eq.  391.  the  statement  was  only  that  the  partic- 

This  rule  seems  to  be  incorporated  ular  circumstances  thereof  were  un- 

into  a  rule  of  court  in  New  yersey,  known  to  her,  but  that  she  expected 

Black  V,  Black,  26  N.  J.  Eq.  431 ;  Mil-  to  be  able  to  prove  them  at  the  trial." 

ler  V.  Miller,  20  N.  J.  Eq.  216;  Mills  8.  In  Mitchell  v.  Mitchell,  61  N.  Y. 

V.  Mills,  18  N.  }.  Eq.  445.  398,  the  following  allegation  was  held 

In  Miller  v.  Miller,  20  N.  ].  Eq.  216,  sufficient:  <*That  at  divers  times   be- 

this  rule  is  stated  as  follows :  **  If  the  tween  the  ist  day  of  May,  1869,  and  the 

name  of  the  adulterer  is  known  it  must  commencement  of  this  action,  and  at 

be  stated ;  if  it  is  unknown,  that  fact  divers  places  in  said  city  of  Elmira, 

must  be  stated  in  excuse  of  the  omis-  but  at  what  particular  times  and  places 

sion  and  proved  at  the  hearing.     His  plaintiff  is  unable  more  particularly  to 

person  may  be  described,  or  the  time,  state,  said  defendant  has  committed 

place,  and   the  circumstances  which  adultery  with  J.  H.  C.  and  H.  B.,  and 

show  that  the  offense  was  committed,  with  other  men  whose  names  are  un- 

may  be  stated;   and  the  complainant  known  to  plaintiff."    The  finding  was 

must  prove  the  offense  or  one  offense  that   defendant    committed    adultery 

specified  in  the  bill.    The  precise  time  with  a  man  by  the  name  of  B.  L.,  and 

is  not  necessary,  provided  the  variance  the  decree  was  affirmed.    This  case 

is  not  so  great  as  to  mislead  the  de-  announces  a  more  liberal  rule  than  is 

fendant.    Proof  of  adultery  with  A  will  found  in  any  prior  cases  in  New  York 

not  sustain  a  charge  of  adultery  with  or    elsewhere.     The    following   cases 

B ;  nor  will  proof  of  adultery  with  a  were  quoted  and  distinguished:   Codd 

person  whose  name  was  known  to  the  v,  Codd,  2  Johns.  Ch.  (N.Y.)  224;  Ger- 

complainant  sustain  a  charge  of  adul-  mond  v.  Germond,  6  Johns.  Ch.  (N.Y.) 

tery  with  a  person  whose  name  was  un-  347 ;  Wood  v.  Wood,  2  Paige  (N.  Y.) 
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Th6  Time  when  the  adultery  was  committed  should  be  stated 
with  reasonable  certainty  although  the  offense  is  identified  by 
other  facts.*  Generally  the  time  should  be  stated  as  between 
certain  dates  not  exceeding  a  month  *  but  the  exact  day  is  not 
required.*  Where  the  offense  is  sufficiently  described  by  other 
facts  it  has  been  held  sufficient  to  fix  the  time  within  three  or 
four  months,*  or  within  one  *  or  two  years,* 

There  must,  however,  be  some  certain  period  of  time  stated^ 
A  defendant  will  not  be  required  to  defend  his  conduct  during 
his  whole  married  life.*  A  pleading  is  clearly  indefinite  which 
alleges  that  defendant  committed  adultery  ''  at  divers  times  and 

113;  Bokel  V,  Bokel,  3  Edw.  Ch.  (N.  mencement  of  the  action  (March  14, 

Y.)  376;   Heyde  v.  Heyde,  4  Sandf.  1888),  and  at  divers  places  in  the  county 

(N.  Y.)  692 ;  Anonymous,  17  Abb.  Pr.  of  Freeborn,   but  at  what  particular 

(N.    Y.    Super.  Ct.)  48;    Strong  v,  times  and  places  plaintiff  is  unable  mo^ 

Strong,  3  Robt.  (N.  Y.)  719;  Prama-  particularly  to  state,  said  defendant  has 

giori  V.  Pramagiori,  7  Robt.  (N.  Y.)  committed  adultery  with  men  whose 

302;  Tim  V.  Tim,  47  How.  Pr.  (N.  Y.  names  are  unknown  to  plaintiff."     In 

Supreme  Ct.)  253.  sustaining  a  motion  to  have  the  com- 

1.  Trubee  v,  Trubee,  41  Conn.  36.  plaint  more  definite  and  certain,  the 

5.  Schefl9ing  v.  Scheffling,  44  N.  J.  court  said :  '*  This  gives  but  one  par- 
Eq.  438.  ticular,   to  wit,   the    person,    leaving 

8.  In  Scheffling  v.  Scheffling,  44  N.  those  of  time  and  place  practically  as 

J.  Eq.  438,  the  court  said  :  '*  The  time  much  at  large  as  though  no  attempt 

when  and  the  place  where  and  the  per-  were  made  to  specify  them.     Prima 

BOD,  if  known,  with  whom  the  offense  facie,  the  charge  is  too  indefinite  and 

was  committed  must  be  stated ;  but  in  uncertain.    But  when  called  on  to  cor- 

lajing  the  time,  it  will  be  sufficient  if  rect  the  pleading  in  this  particular,  Uie 

tlie  month  and  year  are  given,  without  plaintiff  might  perhaps  be  able  to  show 

specifying  the  particular  day."    Citing  circumstances  that  would  justify  the 

Marsh  v.  Marsh,  16  N.  J.  Eq.  391 ;  charge  of   adultery  with  the  person 

Black  V,  Black,  27  N.  J.  Eq.  664.  named,  though  they  might  not  enable 

i.  Morrell  v.  Morrell,  i  Barb.  (N.  one  to  state  time  and  place  with  any 

Y.)^i8.    See  contra^  Dunn  v,  Dunn,  more'  definiteness  than  in  the  com- 

II  Mich.  284.  plaint.     As,  for  instance,  that  the  per- 

6.  Black  V,  Black,  26  N.  T.  Eq.  431,  sons  lived  or  constantly  associated  to- 
27  N.  J.  Eq.  664 ;  De  Carrillo  v.  Car-  gether  during  the  period,  and  at  the 
rillo,  53  Hun  (N.  Y.)  359.  several  places  mentioned,  under  such 

•.  Goodwin  v.  Goodwin,  33  N.  J.  Eq.  circumstances  that  the  inference    of 

2ia    But  see  contra^  Dismukes  v.  Dis-  adulterous  connection  would  naturally 

mukes,  i  Tenn.  Ch.  266.  follow,  though  not  such  as  to  point  to 

In    Harrington   v.   Harrington,   107  any  specific  act." 

Mass.  329,  the  averment  was  that  de-  7.  A  contrary  view  is  taken  in  Good- 

fendant  had  been  guilty  of  "  various  win  v,  Goodwin,  23  N.  T.  Eq.  210.     It 

acts  of  adultery  *'  with  E.  M.,  **  during  was  said :  **  In  equity,  where  there  are 

tnd  within  the  time  said  E.  M.  lived  at  not  technical  rules  as  to  the  form  of 

Northampton  and  in  the  house  of  the  allegations,  as  there  are  at  law,  I  see 

Ilbellee,  to  wit,  in  the  years  1867,  1868,  no  reason  to  make  a  rule  that  the  alle- 

tnd  1869.'*    A  motion  to  make  this  al-  gations  shall  be  as  to  a  time  certain, 

legation  more  specific  was  overruled,  either  as  to  day,  month,  or  year,  when 

but  the  court  stated,  however,  that  relief  it  is  not  required  to  prove  the  fact  at 

would  be  granted  if,  in  the  course  of  the   time    alleged.      Such    allegation 

the  trial,  the  evidence  should  surprise  would  be  mere  form — a  fiction  which 

him.  would  do  no  good  and  might  mislead." 

IMren  Times  and  FlaoM. — In  Free-  But  see  rule  in  Scheffling  f.  Scheffling, 

man  v.  Freeman,  39  Minn.  370,  the  al-  44  N.  J.  Eq.  438. 

legation  was  "  that  at  divers  times  be-  8.  Clutch  v.  Clutch,  i  N.  J.  Eq.474; 

tween  March  i,  1883,  ^^^  ^^  com-  Farr  v,  Farr,  34  Miss.  597. 
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with  persons  whose  names  are  to  the  plaintiff  unknown. 

Bemedy  for  indeflnltmeM. — Where  the  pleading  is  indefinite  the 
remedy  is  to  move  to  have  the  pleading  made  more  definite  and 
certain.*  In  some  states  the  defendant  must  apply  for  a  bill  of 
particulars^  and  make  a  showing  of  his  inability  to  meet  the 
charges  in  the  complaint.*  See  also  article  Definiteness  and 
Certainty  in  Pleadings,  vol.  6,  p.  246. 

WaiT«r  of  Objeetioii. — The  objection  that  a  pleading  is  indefinite  in 
the  allegation  of  adultery  is  waived  by  a  party  unless  made  before 
answer  or  demurrer,*  but  the  court  may,  for  its  own  protection, 
order  an  amendment  after  the  defendant  has  answered.® 

€.  Desertion — sutntory  Temui. — Desertion  or  abandonment  is 
usually  alleged  in  the  terms  of  the  statute.''  Under  the  codes, 
however,  this  practice  is  objectionable  as  alleging  conclusions  of 
Jaw,  and  the  safest  course  is  to  allege  the  separation  of  the 
parties  and  the  facts  which  caused  it  with  sufficient  minuteness 
to  show  that  the  defendant  abandoned  the  plaintiff  without  reason- 
able cause,  and  remained  absent  for  the  statutory  period.® 

1.  Conant  v.  Conant,  lo  Cal.  349;  See  also  article  Bills  of  Particu- 
Anonymous,  17  Abb.  Pr.  (N.  Y.  Super,     lars,  vol.  3,  p.  548. 

Ct.)  i^;  Kane  v.  Kane,  3  Edw.   Ch.  4.  De  Carrillo  v.  Carrillo,  53  Hun 

(N.  Y.)  389;  Home  V.  Home,  i  Tenn.  (N.  Y.)  359. 

Ch.  260;   Adams  v,  Adams,  16  Pick.  0.  Conant  v,  Conant,  10  Cal.  249; 

(Mass.)  254.  Holston    v.    Holston,    23    Ala.    777; 

Time  of  DlfoOTery  of  (MfenM. — Under  Black  v.  Black,  27  N.  J.  Eq.  664;  De 

a  statute   providing  that  the    action  Carrillo  v.  Carrillo,  53  Hun  (N.  Y.) 

must  be  brought  within  a  certain  pe-  359. 

riod  after  the  discovery  of  the  offense,  6.  See  order  of  Chancellor  Kent  in 

the  petition  should  allege  when  the  Codd  v,  Codd,  2  Johns.  Ch.  (N.  Y.) 

alleged  adultery  was  discovered.  Zor-  224. 

kowski  V.  Zorkowski,  27  How.  Pr.  (N.  7.  Hancock's  Appeal,  64  Pa.  St.  470. 

Y.  Super.  Ct. )  37.  Where  a  divorce  is  granted  for  **  wil- 

2.  Freeman  v.  Freeman, 39  Minn.  370.  ful,  obstinate,  and  continued  desertion 
The  order  in  such  case  may  be  that  for  the  term  of  a  year,"  an  allegation 

unless  the  adverse  party  amends  the  of  **  wilful  desertion"  is  not  sumcient. 

pleading,  as  directed,  within  a  certain  Phelan  v.  Phelan,  12  Fla.  449. 

time  after  the  order  is  made,  the  entire  The  petition   must  allege  that  the 

paragraph  shall  be  stricken  out    See  desertion  was  *'  wilful  and  malicious  " 

Cardwell  v,  Cardwell,    12   Hun    (N.  where  such  are  the  statutory  terms. 

Y .)  92.  Stewart  v.  Stewart,  2  Swan  (Tenn.)  591 . 

8.  Mitchell  v,  Mitchell,  61  N.    Y.  An  allegation  that  defendant  **  has 

414;  Tilton  V.  Beecher,  59  N.  Y.  176;  withdrawn  from  his  house  and  family  *' 

Realf  V,  Realf,  77  Pa.  St  31 ;  Garrat  is  not  a  sufficient  allegation  of  '*  wil- 

V,  Garrat,  4  Yeates  (Pa.)  244;  Han-  ful  and  malicious  desertion. "  Edwards 

cock's  Appeal,  64  Pa.  St.  470;  Har-  v.  Edwards,  3  Pittsb.  (Pa.)  333. 

rington  v,  Harrington,  107  Mass.  329;  8.  Pinkney   v,   Pinkney,   4  Greene 

Adamsi;.  Adams,  16 Pick.  (Mass.)  254;  (Iowa)  324.     In  this  case  it  was  said 

Gridley  v.  Gridley,  7  Civ.  Pro.  Rep.  that"  the  petition  should  not  only  dis- 

(N.  Y.  Supreme  Ct).  215;  Edwards  v.  tinctly  state  the  facts  constituting  the 

Edwards,    9  Phila.    (Pa.)  617;    Car-  cause  of  divorce,  but  it  should  also 

penter  v.  Carpenter  (Supreme  Ct.),  42  show  prima  facie  that  complainant  is 

N.  Y.  St.  Rep.  577.     See  also  practice  the  injured  party,  in  order  to  admit 

under   English   divorce   act.  Hunt  7;.  proof  of  these  essential  facts." 

Hunt,  2  Swab.  &  T.  574;  Codrington  The  following  allegation  was  held 

V.  Codrington,  4Swab.  &T.63;  Porter  sufficient    under    the   rules    of    code 

V.  Porter,  3  Swab.  &  T.  596.  pleading:  **  That  defendant  wilfully, 
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Ttfnif  EqniTalont  to  Those  of  Statute. — Where  the  desertion  is  usually 
alleged  in  the  terms  of  the  statute,  ^a  petition  is  not  fatally 
defective  if  terms  are  used  which  are  equivalent  to  those  of  the 
statute.* 

DoMTtion  without  Cause. — In  some  states  it  must  be  alleged  that 
the  desertion  occurred  without  reasonable  cause.* 

TUBS  of  Desertion. — The  petition  should  state  when  the  desertion 
occurred,  and  that  it  was  continuous  and  uninterrupted  for  the 
statutory  period.* 

lUlure  to  Support. — Where  both  desertion  and  failure  to  support 
constitute  the  cause  for  divorce,  the  failure  to  support  must  be 
alleged  as  if  it  were  a  separate  cause  for  divorce.* 

Btatns  of  Innooent  Party. — It  is  not  necessary  to  allege  that  the 
innocent  party  is  or  has  been  willing  to  receive  and  cohabit  with 
the  deserter.* 

d.  Cruelty — ^a  General  AUegation  that  defendant  has  been  guilty 
of  cruelty  or  extreme  cruelty,  or  other  statutory  offense,  is  not 
sufficient  under  any  system  of  pleading.* 

Under  the  Eoelesiastioal  Practice  the  acts  of  cruelty  were  alleged 
together  with  the  evidence  which  established  them.'^ 

and  without  any  reasonable  or  just  Oontinuanoe  of  Desertion. — In  some 

cause  therefor,  deserted  and  al>andoned  states  it  must  l>e  alleged  that  the  de- 

the  plaintiff,  and  had   refused  to  live  sertion  continued  to  the  time  of  filing 

and  cohabit  with  him  anj  longer,  and  the  petition.  Kimball  v.  Kimball,  13  N. 

that  for  more  than  the  space  of  one  H.  222 ;  Morej  v.  Morej,  82  Tex.  308. 

jear,  and  up  to  the  commencement  of  4.  Harris  v,  Harris,  loi  Ind.  498; 

this  action,  has  continually  absented  Ward  v.  Ward,  20  Wis.  252. 

herself   from    home,   and   refused   to  6.  Gray  v.  Gray,  15  Ala.  779. 

return  and  live  with  him,  and  still  6.  CaUen    v,  Callen,  44  Kan.  370; 

do<es,  without  any  fault  on  the  part  Conn   v.  Conn,  Wright  (Ohio)  563 ; 

of  plaintiff;  and   that  said  act  of  de-  Wright  v.  Wright,  3  Tex.  168;  Dash- 

sertion  became  completed  while  plain-  back  v,  Dashback,  €2  Mich.  322 ;  Mer- 

tiff  was  a  resident  of  the  State  of  Colo-  cer  v,  Mercer,  114  Ind.  558;   Hill  v. 

nuio."  Calvert  V.  Calvert,  15  Colo.  390.  Hill,  10  Ala.  527 ;  Nogees  v.  Nogees,  7 

neCHreuiistaiiees  Attending  the  Deser-  Tex.  538  ;  Freerking  v,  Freerking,  19 

ttoa  should  be  alleged  as  showing  that  it  Iowa  34. 

occurred  without  sufficient  cause  and  BUI  of  PartiLonlarB. — Where  the  al- 
without  the  plaintiff's  consent.  Smith  legation  of  cruel  and  barbarous  treat- 
v.  Smith,  12  N.  H.  80;  White  v.  ment  is  in  general  terms,  a  bill  of  par- 
White,  45  N.H.  121.  ticulars  may  be  demanded,  Butler  v, 

1.  An  allegation  that  defendant  de-  Butler,  i  Pars.  Eq.  Cas.  (Pa.)  329;  but 
serted  his  wife  '*  without  leaving  any  such  objection  is  waived  unless  the  de- 
provision  for  her  support'*  isanequiv-  mand  Is  made  before  trial,  Brelnig  v. 
alent  for  the  statutory  term  **  not  leav-  Breinig,  26  Pa.  St.  161. 
iQg  *  *  *  sufficient  provision  for  her  7.  The  Libel  Was  PrOUz,  and  framed 
*  *  •  support."  Harris  v,  Harris,  loi  to  test  the  memories  of  the  witnesses  and 
Ind.  498.  to  search  the  conscience  of  the  defend- 

Tlie  Term  "  AtMUidoned  "  was  held  to  ant,  who  was  not  a  competent  witness, 

be  a  sufficient  equivalent  for  the  stat-  Under   the   divorce  act  the  petition, 

otory"  deserted,"  although  the  terms  while  required    to.   be    concise,  must 

jre  not  identical.     Carr  v,   Carr,  6  "  state  certain  acts,  which,  if  proved, 

Ind.  App.  377,  would  show  legal  cruelty  to  have  been 

'.  Freeland  v,  Freeland,  19  Mo.  354.  committed."      Suggate   v.  Suggate,   i 

J.  Calvert  v,  Calvert,  15  Colo.  390 ;  Swab.   &  T.  489 ;   Leete  v,  Leete,  2 

Powell  V,  Powell,  58  Mich.  299,  Swab.  &  T.  568. 
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Alleging  7aeti  with  Certainty. — If  the  divorce  suit  is  a  proceeding  in 
equity,  the  principal  facts  must  be  alleged  with  such  certainty  as 
to  time,  place,  and  circumstances  as  to  enable  the  defendant  to 
prepare  a  defense.* 

Bemedy  to  Indefiniteneei. — If  the  charges  of  cruelty  are  vague  and 
indefinite,  the  defendant  must  move  to  have  the  complaint  made 
more  definite  and  certain,  for  the  complaint  will  otherwise  be 
sustained  if  it  states  a  cause  of  action.* 

General  Allegation  under  CMee. — A  general  allegation  that  defendant 
has  been  guilty  of  cruelty  is  improper  under  the  rules  of  code 
pleading  as  alleging  a  conclusion  of  law  and  as  not  setting  out 

1.  FeUowB  V,  Fellows,  8  N.  H.  i6o;  fendant,  A.  C,  has  been  and  is  guiltj 

Home  v.    Home,  i  Tenn.  Ch.  259;  of  extreme  and  repeated  cruelty  toward 

W^ard  v.  Ward,  i  Tenn.  Ch.  262;  San-  your  oratrix.** 

ders  V.  Sanders,  25  Vt.  713.  2.  The  following  complaint  was  held 

In  K.  V.  K.,  43  N.  H.  164,  a  general  sufficient  in  the  absence  of  a  motion  to 
allegation  in  the  language  of  the  stat-  require  it  to  be  made  more  definite  and 
ute  was  held  insufficient.  The  court  certain :  **  That  on  or  about  February 
said:  ''The  acts  complained  of  should  — ,  1892,  and  on  divers  other  occasions 
be  stated  in  the  libel  with  such  particu-  prior  and  subsequent  thereto,  said  de- 
laritj  of  time,  place,  and  circumstance  fendant  was  guiltj  of  cruel  and  inhu* 
as  to  give  the  llbellee  notice  not  only  man  treatment  to  said  plaintiff,  in  this, 
of  the  general  charge  made  against  him,  to  wit :  Slapped  said  plaintiff.  Plain- 
but  of  the  main  facts  upon  which  that  tiff  further  alleges  that,  for  a  long 
charge  is  to  be  maintained.  We  do  not  time  past,  said  defendant  has  cursed 
mean  that  no  evidence  will  be  received  and  abused  said  plaintiff  by  calling  said 
of  any  fact  or  circumstance  not  set  forth  plaintiff  vile  names.  Plaintiff  further 
in  the  libel,  but  that  the  material  facts  alleges  that  defendant  failed,  refused, 
upon  which  the  libellant  relies  must  and  neglected  to  provide  for  said  plain- 
be  substantially  set  forth  therein."  tiff  and  her  minor  children  according 

In  Campbell  t;.  Campbell,  27  111.  App.  to  his  station  in  life."  **It  is  con- 
09,  the  following  allegations  were  tended,"  said  the  court,  "that  the  com- 
eld  sufficient  on  demurrer:  "And  plaint  should  show  that  such  slapping 
your  oratrix  charges  that  very  soon  was  done  in  anger  or  with  intent  to  in- 
after  their  said  marriage,  as  aforesaid,  jure  the  party  complaining.  No  doubt 
the  said  defendant  commenced  a  course  such  an  additional  allegation  would 
of  extreme  and  repeated  cruelty  toward  strengthen  the  complaint,  and  leave 
your  oratrix ;  that  he  has  often  threat-  nothing  to  inference ;  but  tifie  language 
enedand  abused  your  oratrix  in  a  most  used  must  all  be  considered  together^ 
cruel  and  shameful  manner ;  that  on,  to  and  if  the  intent  of  the  pleader  plainly 
wit,  the  9th  day  of  May,  A.  D.  1886,  at  appears,  such  intention  will  be  sufficient 
the  city  of  Chicago  aforesaid,  the  said  in  the  absence  of  a  motion  to  make 
defendant  caught  hold  of  your  oratrix  more  definite  and  certain."  As  to  the 
by  her  throat  and  threw  her  down  upon  second  allegation  the  court  said :  "It 
the  floor,  and  choked,  beat,  bruised,  would  add  but  little  to  the  complaint 
and  otherwise  maltreated  your  oratrix  if  the  particular  kind  of  vileness  which 
in  a  most  cruel,  angry,  rude,  and  re-  the  husband  assumed  the  wife  to  be 
vengeful  manner.  And  again,  on  the  guilty  of  was  specifically  described  in 
same  day  last  aforesaid,  at  the  place  Sie  complaint;  and,  after  considera- 
aforesaid,  the  said  defendant  again  tion,  we  are  of  the  opinion  that,  upon 
choked,  beat,  bruised,  and  otherwise  its  face,  the  complaint  states  a  cause  of 
maltreated  your  oratrix,  and  threatened  action,  and  if  the  defendant  was  not 
to  take  the  life  of  your  oratrix,  and  by  fully  informed  as  to  the  nature  of  the 
means  of  force  took  from  your  oratrix  a  cause  charged  against  him,  he  had  his 
certain  gold  watch,  of  the  personal  remedy  by  motion  to  make  more  defi- 
goods  and  chattels  of  your  oratrix.  So  nite  and  certain."  Irwin  v,  Irwin,  a 
your  oratrix  charges  that  the  said  de-  Okla.  180. 
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the  facts  which  constitute  the  cause  of  action.* 

TfantiDd  PlMe. — ^Where  the  cruelty  consists  of  a  course  of  cruel 
conduct  and  neglect  during  a  period  of  time,  the  allegation  may 
state  the  general  nature  of  the  misconduct  without  specifying 
time  or  place.* 

TlwAetsof  Cruftlty. — In  such  case  it  is  not  necessary  to  allege  each 
act  constituting  the  course  of  ill  treatment,*  for  while  the  decree 
must  be  based  upon  the  acts  of  cruelty  alleged,  and  not  upon 
other  acts  proven  at  the  trial,*  yet  other  acts  not  alleged  are 
admissible  to  give  color  to  the  acts  charged  and  to  inform  the 
court  of  the  general  conduct  of  the  parties  and  their  attitude 
towards  each  other.*  It  is  not  improper  to  allege  a  general 
course  of  cruel  conduct  together  with  other  allegations  of  specific 
acts  of  cruelty.*     If  the  cruelty  alleged  is  a  charge  of  adultery 

1.  "The  code  requires  that  the  peti-  8.  Reese  v.  Reese,  23  Ala.  785.     In 

don  must  contain  a  statement  of  the  this  case  it  was  said :  **  I  do  not  think 

Cacts  constituting  the  cause  of  action,  it  necessary  to    allege    every  act  of 

***  The  pleadings  must  state  facts,  and  cruelty  complained  of  with   circum- 

DOt conclusions."    Callen  v.  Callen, 44  stantial    particularity;    one    or   two 

Kan.  370.      See  also    Winterburg  v,  specifications  will    be  sufficient,   and 

Winterburg,  53  Kan.  406;  Prather  v,  proof  may  make  out  others  under  the 

Prather,  26  Kan.  275.  general  charge." 

Where     the    complaint    does    not  4.  Winterburg   v.  Winterburg,    52 

specify  the  "  nature  and  circumstances'*  Kan.  406;   Thompson  v,  Thompson, 

of  cruelty,  and  does  not  <' set  forth  times  79  Me.  286;   Bennett  v.  Bennett,  24 

and  places  with  reasonable  certainty,*'  Mich.    482;     Squires    v.    Squires,    3 

as  required  by  a  special  divorce  statute.  Swab.  &  T.  541 ;  Thompson  v,  Thomp- 

t  demurrer  will  Ue,  although  in  other  son,  79  Me.   286;    McQueen  v,  Mc- 

casesit  would  not    Walton  t;.  Walton,  Queen,  82  N.  Car.  471;  Chadwick  v. 

32  Barb.  (N.  Y.)  203.  Chadwick,  52  N.  J.  Eq.  539. 

See  allegations  of  cruelty  held  suffi-  6.  Whispell  v,  Whispell,    4    Barb, 

cientin  Smedley  v,  Smedley,  30  Ala.  (N.   Y.)  217;    Briggs  v,  Briggs,    20 

714-  Mich.  34;    Hanna  v.  Hanna,  3  Tex. 

Uiua  Form  of  Allegation. — The  follow-  Civ.  App.  51.    But  see  McQueen  v. 

ing  is  the  usual  form  of  the  allegation  of  McQueen,  82  N.  Car.  471. 

cnielty  in  the  code  states:  *'  The  plain-  6.  In  Jones  v.  Jones,  60  Tex.  451,  the 

tiif  alleges   that  on  or  about  the plaintiff  alleged  that  she  at  all  times 

day  of ,  the  defendant  was  guilty  demeaned  herself  as  became  a  true  and 

of  extreme  cruelty  (or  other  statutory  faithful  wife,  but  that  defendant's  con- 
term)  towards  the  plaintiff  without  any  duct  towards  her  was  cruel  and  suspi- 
cauae  or  provocation  on  her  part*'  (stat-  cious;  th^it  he  passed  his  time  in  idle- 
ing  each  act  ofcruelty  and  the  time  and  ness  and  vagrancy,  and  depended  for 
place  with  reasonable  certainty).  Kin-  the  support  of  himself  and  family  upon 
nle*s  Code  Pleading ;  MaxweiPs  Code  the  bounty  of  his  parents  and  the  pa- 
Pleading;  Kinkead's  Code  Pleading.  rents  of  the  plaintiff;   that  from  the 

Gnitf^f  UnproTOked.  —  The  petition  time  of  their  marriage  appellant  con- 
shonld  state  the  circumstances  showing  stantly  outraged  her  feelings  by  char g- 
that  the  cruelty  was  unprovoked  and  ing  her  with  unchastity,  and,  without 
without  reasonable  cause.  White  v,  any  cause,  accusing  her  of  making  as- 
White,  84  N.  Car.  340,  and  cases  cited,  signations  with  men  of  whom  she  had 

1  Sylvis  V.  Sylvis,   11  Colo.  319;  no  knowledge,  and  that  she  had  not 

Jackson  r.  Jackson,  105  N.  Car.  433;  been  guilty  of  the  least  impropriety; 

Marks  v,  Marks,  56  Minn.  264;  Don-  that  after  their  child  was  born  he  de- 

ald  V.Donald,  21  Fla.  571.    See  also  nied  its  paternity  in  the  presence  of 

petition    held    sufficient  in   Holyoke  plaintiff.    The  plaintiff  also  charged 

tr.  Holyoke,  78  Me.  404;  Myrick  v,  two  accusations  of  adultery  at  particu- 

Mjricki  67  Ga.  771.  lar  times  and  places,  and  averred  that 
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the  complaint  should  set  out  the  language  of  the  charge  and 
allege  that  it  is  false.*  If  the  charge  is  alleged  to  have  been 
made  in  the  pleadings  of  a  divorce  suit  the  petition  should  allege 
that  such  suit  has  been  dismissed.* 

e.  Habitual  Drunkenness — ooMrai  AUegation. — It  is  sufficient 
to  allege  in  general  terms  that  defendant  has  been  guilty  of 
habitusd  drunkenness  for  a  certain  time,  using  the  language  of  the 
statute.'  The  specific  times  and  places  when  and  where  defendant 
was  intoxicated  need  not  be  alleged.^ 

such  charges  were  false  and  rendered  the  first  of  May,  and  the  defendant 

her  condition  intolerable.      In  hold-  could  not  mistake  as  to  the  place  where 

ing  this  petition  sufficient,  the  court  events  occurring  during  that  time  must 

said :  "  The  petition  charged  a  con-  have  taken  place." 

tinued  course  of  wrongs,  excesses,  and  1.  Huckaba/  v.  Huckabaj,  35  Tex. 

cruelties  extending  over  a  long  period  620.     See  also   allegations  of  crueltj, 

of    time,    vfiT.,    five    months,    which  consisting  of  accusations   of  adultery, 

finally  culminated  in  acts  of  outrage,  in  Hill  v.  Hill,  24  Oregon  416;  Jones 

which  were  specified  with  all  possible  v.  Jones,  60  Tex.  451. 

particularity.     It  is  not  improper  to  2.  Homes   v.  Carrier,  16  La.  Ann. 

include  in  a  petition  for  divorce  gen-  94 ;  De  Haley  v.  Haley,  74  Cal.  489. 

eral    charges  of    cruelty  and    follow  See  also  opinion  of  commissioners  in 

them  by  allegations  of   one  or  more  Haley  v.  Haley,  14  Pac.  Rep,  92,  not 

specific  acts  which  may  or  may  not  be  officially  reported, 

included  in  the  general  charge.  •  •  •  8.  Forney  v.  Forney,  80  Cal.  528; 

And  in  accordance  with  this  rule  are  the  Bums  v.  Burns,  13  Fla.  369;  Reading 

forms  in    the    English    ecclesiastical  i;.  Reading,  96  Cal.  4. 

court.  2  Bish.,§  650.  This  latter  author  4.  In  Forney  v,  Forney,  80  Cal.  528, 

says  that  good  pleading  requires  that  habitual  drunkenness  was  alleged  as 

the   libel,  in  addition  to  the  special  follows :    "  That    for  four   years    and 

charges,  should  contain  proper  general  eight  months  last  past  said  defendant 

ones  under  which    to    prove  general  has  been  and  still  is  guilty  of  habitual 

conduct,  temper,  and  the  like.  •  •  •  intemperance,   and   is    habitually    in- 

But  may  it  not  be  said  that  these  acts  temperate  from  the  use  of  intoxicating 

are  averred  with   sufficient  certainty  drinks,  to  that  degree  that  the  intem- 

for    divorce    pleading?    Mr.   Bishop  perance  of  defendant  reasonably  inflicts 

says  that  such  pleading  is  somewhat  a  course  of  great  mental  anguish  upon 

different  from  what  is  used  in  ordinary  said  plaintiff,  and  to  that  degree  which 

cases.      It  certainly  is   not  required  did   in  fact,  during  that  whole  time, 

that  the  acts  should  be  averred  with  inflict,   and   still   inflicts,  a  course  of 

the  certainty  of  an  indictment.    The  great  mental  anguish  upon  her,  and 

forms  used  in  the  English  courts  and  that  during  all  that  time  said  plaintiff 

in  some  of  those  in  the  United  States  has  been  an  innocent  party  with  respect 

do  not  allege  the  precise  day  and  place  to  said  intemperance ;  that  defendant 

of  the  occurrence  of  the  acts.     The  was  so  intemperate  from  the  use  of  in- 

place  is  scarcely  ever  alleged  and  the  toxicating  drinks  *  *  *  that  it  became 

time  no  more  certain  than  by  reference  necessary  for  her  to  *  •  ♦  leave  thede- 

to  the  month  of  the  occurrence.  •  *  ♦  fendant,  and  has  not  returned  to  him, 

Our  own  court,  in  Wright  v,  Wright,  6  •  •  ♦  and  his  habits  of  intemperance 

Tex.  3,  considered  an  act  [allegation]  have  not  changed  for  the  better  at  any 

of  cruelty  sufficiently  specific  that  gave  time  since  the  plaintiff  so  left  him." 

the  mondi  when  it  happened  without  It  was  contended  that  these  allegations 

mentioning  the  place   where   it  hap-  were  defective  as  stating  conclusions 

pened.     The  object  of  the  pleading  is  of  law,  and  that  the  extent  of  the  intoxi- 

to  give  the  defendant  notice  of  the  cation   and    the   acts  causing   mental 

charges  he  will  be  called  upon  to  meet,  anguish  should  be  alleged  specifically, 

and  we  think  that  object  was  accom-  The  court  said :  **  The  allegations  con- 

plished  in  the  present  case.    The  time  tained  m  the  complaint  were  allega- 

was  between  the  last  of  November  and  tions  of  fact,  not  conclusions  of  law, 
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The  Sztant  of  th«  Intoxieatloa,  and  the  effect  of  this  misconduct  on 
the  plaintiff,  should  be  alleged,  but  the  failure  to  do  so  is  not  fatal 
in  the  absence  of  any  objection  before  decree.* 

/  Conviction  of  Crime.— The  petition  for  divorce  for  this 
cause  should  set  out  the  court  which  rendered  the  sentence,  the 
nature  of  the  crime,  and  the  terms  of  the  sentence.* 

The  Vatiire  oftha  Grlmo  should  be  stated  in  the  language  of  the 
statute  as  "  infamous  '*  or  as  a  felony,  but  it  will  be  sufficient  if 
facts  are  stated  from  which  the  nature  of  the  crime  may  be 
inferred.' 

imprlfloiuiMBt. — It  must  be  alleged  that  the  imprisonment  is  in 
some  prison  within  the  state  if  the  statute  is  so  interpreted.^ 

YlnftUtyof  CoiiTietlon. — It  should  also  appear  that  the  conviction 
b  final  and  that  no  proceedings  for  reversal  are  pending.^ 

g.  Neglect  to  Provide— eonona  AUegation. — ^The  facts  con- 
stituting  this  cause  should  be  set  out  in  the  petition,  as  a  general 
allegation  in  the  terms  of  the  statute  will  not  be  sufficient.® 
Facts  should  be  alleged  showing  that  the  husband  has  sufficient 
ability  to  provide  and  has  refused  to  do  so,''  or  that  his  inability 
is  caused  by  his  idleness,  profligacy,  or  dissipation.® 

k.  Other  Causes  for  Divorce. — ^The  same  general  rule 
applies  to  other  causes  for  divorce.    The  facts  which  constitute 
the  cause  for  divorce  must  be  alleged,  and  it  will  not  be  sufficient 
to  describe  the  misconduct  by  using  the  words  of  the  statute.® 

and  being  charged  in  the  language  Cone,  58  N.  H.  153;  State  v.  Duket, 

oi  the  statute,  and  found  in  the  same  90  Wis.  372. 

my,  the  complaint  and  findings  were  6.  In  Devoe  v.  Devoe,  51  Cal.  543, 

sufficient."  the    allegation    was,     ''  linat    during 

1.  Readings  v,  Reading,  96  Cal.  4.  more  than  a  year  last  past  defendant 

1  Frantz  v.  Franta,  11  Pa.  Co.  Ct.  has  treated  her  with  wanton  and  wil- 

Rep.  467.  ful  neglect,  in  that  by  reason  of  profli- 

Cwmntsrtcwi  of  Orlme. — An  allegation  gacj  and  dissipation  he  has  failed  to 

that  defendant    has   committed    the  provide  for  her  the  common  necessaries 

crime  of  larceny    is   not    sufficient,  of  life."    This  was  held  defective  as  not 

There  must  be  a  conviction.    Thomas  containing    a    '*  statement   of  facts " 

V.  Thomas,  51  111.  163.  required  by  the  code.     For  form  of 

I.  Under  the  statute  of  Indiana  the  petition  alleging  the  facts  constituting 

seventh  cause  for  divorce  is:  "The  this  cause  for  divorce,  see  Keeler  v, 

conviction,  subsequent   to    the    mar-  Keeler,  24  Wis.  522. 

riagc,  in  any  country,  of  either  party,  7.  Ward  v.  Ward,  20  Wis.  252. 

o/an  infamous  crime."    It  was  alleged  8.  Devoe  v,  Devoe,  51  Cal.  543. 

that  defendant ''  was  convicted  of  the  Omel  Neglect. — Where    the    statute 

crime  of  rape  upon  a  little  girl,  the  contemplates    a    cruel    and    wanton 

daughter  of  plaintiff."     It  was  held  neglect,  it  is  not  necessary  to  alles^e 

that  this  was  sufficient,  as  it  appeared  acts  of  cruel  treatment  other  than  the 

that  the  crime  was ''infamous."    Pol-  cruelty  arising  from  the  neglect  and 

son  V.  Poison,  140  Ind.  310.  refusal  to  support.     See  petitions  held 

C  See    Klutts   v,  Klutts,  5    Sneed  sufficient  in  Brown  t;.  Brown,  22  Mich. 

(Tenn.)  423;  Martin  v.  Martin,  47  N.  2^,  and  Chaffee  v,  Chaffee,  15  Mich. 

H.  53;  Leonard  v.  Leonard,  151  Mass.  1S4. 

151.  9.  mUAeraUe   XndJgiiltLeB.  —  Conduct 

6.  See  Vinsant  v,  Vinsant,  49  Iowa  constituting   *'  such   indignities  to  the 

639;  Rivers  v.  Rivers,  60  Iowa  378,  65  other  as  shall  render  his  or  her  condi- 

lowa  568.    But  see  contra^  Cone  v,  tion  intolerable*'  must  be  specifically 
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Sufficient  (acts  must  be  stated  in  the  pleading  to  enable  the 
court  to  determine  that  the  applicant  is  entitled  to  a  divorce.^ 

7.  Joinder  of  Cantes  for  Divorce— Separation  and  Abaolnte  DiToroo. — In 
the  states  where  separations  are  granted  on  the  plaintiff's  petition, 
or  where  the  court  may,  at  its  discretion,  grant  a  separation  instead 
of  an  absolute  divorce,  it  is  held  that  a  cause  for  a  dissolution  of 
the  marriage  may  be  joined  in  the  same  petition  with  a  cause  for 
a  separation,  and  a  decree  may  be  granted  according  to  the 
circumstances  of  the  case.*  Such  petition  is  not  defective  as 
multifarious,*  And  the  two  kinds  of  relief  sought  are  not  incon- 
sistent, as  the  greater  decree  includes  the  less.*  Where  causes 
for  both  kinds  of  divorce  are  alleged  the  prayer  may  be  in  the 
alternative  form.* 

In  some  states  a  cause  for  divorce  and  a  cause  for  separation 
cannot  be  joined,  as  the  pleading  is  said  to  leave  it  uncertain 
upon  which  cause  the  plaintiff  may  rely.® 

IMffnrent  Methods  of  Trial. — Where  the  cause  for  absolute  divorce 
must  be  tried  by  a  jury,  and  the  cause  for  limited  divorce  is  tried 

alleged.    Bowers  v.  Bowers,  19  Mo.  351 ;  v.  Home,  i  Tenn.  Ch.  259.  "  The  objec- 

Brownt;.Brown,38  Ark.324;  Huckabay  tion,  however,  could  only  have  been 

V.  Huckabay,  35  Tex.  620;  Griffith  v.  taken  by  a  motion  to  require  the  charge 

Griffith,  89  N.  Car.  113;  Erwin  v.  £r-  to  be  made  more  definite  and  specific, 

win,  4  Jones  Eq.  (N.  Car.)  82.  and  was  not  a  ground  of  demurrer." 

Tnlmmaw  Treatmont. — The  facts  con-  2.  Mack  v.  Handy,  39  La.  Ann.  491 ; 

stituting  *'  inhuman  treatment"  should  Stokes  v.  Stokes,  i  Mo.  320. 

be  alleged,  so  that  the  court  can  deter-  8.  McDonald  v,  McDonald,  i  Mich, 

mine  whether  the  conduct  is  of  such  (N.  P. )  191 ;  Morris  v,  Morris,  3o  Ala. 

character  as  to  constitute  this  cause  for  168. 

divorce.     Freerking  v,   Freerking,   19  4.  Wagner  v.  Wagner,  36  Minn.  239. 

Iowa  34.  5.  Grant  v.  Grant,  53  Minn.  181.    In 

OoliaX>ltatton  Vnaaft  and  Improper. —  Wagner  v.  Wagner,  36  Minn.  239,  the 

Conduct  rendering  cohabitation '*un-  court  said:  *' We  apprehend  that  there 

safe  and  improper"'  is  a  form  of  cruelty,  might  be  cases  in  which  a  court  would, 

and  the  facts  should  be  alleged  in  the  in  the  exercise  of  a  sound  judicial  dis- 

lame  manner.    See  McBride  v.  Mc-  cretion,  grant  a  separation  from  bed 

Bride  (Supreme  Ct.),  31  N.  Y.  St.  Rep.  and  board  on  account  of  cruel  and  in- 

631;  Lutz  V,  Lutz  (Supreme  Ct.),  31  human  treatment  of  the  wife,  when  it 

N.  Y.  St  Rep.  718.  would  not  grant  an  absolute  divorce; 

"Violent and ubgoTemable Temper." —  and  if  the  wife  desires  the  limited  in 

When  this  is  alleged  as  a  cause  for  case  she  cannot  obtain  the  absolute  di- 

divorce  the    leading  facts  should    be  vorce,  she  ought  to  make  her  prayer  for 

stated,  and  it  should  appear  from  the  relief  in  the  alternative.     The  doctrine 

pleading  that  the  ill   temper  was  to-  that  what  is  once  litigated  to  final  judg- 

wards  the  wife.    Phelan  t>.  Phelan,  12  ment  cannot  be  retried  between  the 

Fla.  449;  Burns  v.  Burns,  13  Fla.  369.  same  parties  governs  divorce  equally 

1.  Bowers  V.  Bowers,  19  Mo.  351.  as  other  civil  actions.     If  a  plaintiff 

In  Brown  v.  Brown,  38  Ark.  324,  no  fails  to  obtain  the  relief  which  she  asks 

particular  acts  of  cruelty  were  alleged,  for,  she  ought  not  to  be  permitted  to 

The  court  said :  **The  indignities  of  bring  a  second  suit  on  the  same  cause 

which  she  complained  should  have  been  of  action  for  a  part  of  that  relief,  when 

specifically  set  out,  that  it  might  have  she  might  have  obtained  this  partial 

been  seen  whether  they  were  such  as  to  relief  in  the  first  action." 

render  her  condition  intolerable  as  al-  6.  Decamp  v.  Decamp,  2  N.  J.  Eq. 

leged."     CfVi«^  Bowers  f.  Bowers,  19  294;  Snover  v.  Snover,  10  N.  J.  Eq. 

Mo*  351 )  R-^c  ^*  R-ic*  34  Ark.  37 ;  Home  261 . 
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by  the  court,  a  petition  alleging  both  causes  for  divorce  is  demur- 
rable on  the  ground  that  the  two  causes  of  action  are  improperly 
joined.^ 

8.  Joinder  of  Cansoo  for  Ancillary  Belief. — In  the  petition  for 
divorce  the  wife  may  join  such  causes  for  ancillary  relief  as  will 
protect  her  person  and  property  during  the  litigation,  or 
prevent  the  husband  from  conveying  his  property  to  defeat  the 
decree  for  alimony  or  a  distribution  of  the  property.*  But  no 
cause  of  action  can  be  joined  with  the  suit  for  divorce  if  it 
concerns  property  or  rights  of  action  which  may  be  adjudicated 
after  a  divorce  is  rendered  where  the  property  will  be  secure  dur- 
ing the  divorce  proceedings,  or  where  the  parties  can  obtain  the 

1.  Johnson  v,  Johnson,  6  Johns.  Ch.  Any  Oanso  of  Actton  maj  be  joined  in 
(N.  Y.)  163;  Smith  v.  Smith,  4  Paige  the  petition  for  divorce  if  the  relief 
(N.  Y.)  92;  M'Intosh  v,  M'Intosh,  12  prajed  for  is  such  as  may  properly  be 
How.  Pr.  (N.  Y.  Supreme  Ct.)  289;  granted  on  a  dissolution  of  the  mar- 
Henry  v.  Henry,  17  Abb.  Pr.  (N.  Y.  riage,  and  affects  the  amount  of  ali- 
Super.  Ct.)  411 ;  McNamara  v.  Mc-  mony  to  be  awarded  to  the  wife,  al- 
Namara,  9  Abb.  Pr.  (N.  Y.  C.  PI.)  though  this  may  involve  the  rights  of 
18;  Hoffman  v.  Hoffman,  35  How.  Pr.  third  parties.  Damon  v,  Damon,  28 
(N.  Y.  Supreme  Ct.)  384;  Klein  t;.  Wis.  510;  Armstrong  v,  Armstrong, 
Klein,  42    How.  Pr.    (N.  Y.  Super.  32  Miss.  279. 

Ct.)  166;  Beach  v.  Beach,   11  Paige  In  Galusha  v,  Galusha,   138  N.  Y. 
(N.  Y.)  161;  Buchholz  v,  Buchholz,  272,  it  is  held  that  questions  relating  to 
I  How.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  alimony  cannot  properly  be  tried  in  a 
46;  Rose  V.  Rose,  11  Paige  (N.  Y.)  suit  for  divorce,  As  such  questions  may 
166.  be  reserved  by  the  terms  of  the  decree 
InZornv.  Zorn,  38  Hun  (N.  Y.)  67,  for  determination  at  some  subsequent 
it  was  held  that  *'  the  charges  of  adul-  time.     **  The   plaintiff,  "  it  was  said, 
terjand  of  cruel  usage  are  not  only  **  could  not  have  united  a  cause  of  action 
distinct  and  unconnected  charges,  but  for  an  absolute  divorce  with  one  for 
thej  lead  to  separate  and  distinct  is-  the  annulment  of  the  deed  of  separa- 
sues.    The  mode  of  proceeding  is  dif-  tion.  *  *  *  The  demand  for  alimony  in 
ferent,  and  it    leads  to  confusion  to  a  divorce  suit  is  not  an  essential  part 
connect  them  in  the  same  action.    One  of  the  cause  of  action.  *  *  *  It  need 
of  the  causes   of   action   asks   for  a  not  be  determined  when  the  judgment 
judgment  dissolving  the  marriage  con-  dissolving  the  marriage  is  entered,  pro- 
tract, and  the  other  for  relief  based  viding  the  right  to  have  it  subsequently 
upon  its  existence  and   continuance,  determined  is    reserved  in  the  judg- 
Tlie  charee  of  adultery  overbears  and  ment.    In  that  celebrated  case  [Forrest 
destrovsuie  effect  of  the  one  of  cruelty  v.  Forrest,  25  N.  Y.  501]  the  right  to 
and  ill  treatment,  and  the  remedy  is  permanent  alimony  was   litigated  for 
merged  in  the  other,  and  it  would  be  twelve  years    after   the   judgment  of 
vexatious  and  improper,  as  well  as  use-  divorce    was  granted.      The  plaintiff 
less,  to  pursue  the  charge  of  cruel  usage  may  omit  from  the  complaint  all  refer- 
until  the  charge  of  adultery  had  been  ence  to  alimony,  and  not  thereby  prej- 
tried  and  determined  adversely  to  the  udice  her  right  to  claim  it,  if  she  suc- 
plaintiff."  ceeds  in  the  action,  providing  she  as- 
%,  In  the  same  petition  the  wife  may  serts  her  demand  for  it  before  the  entry 
ask  for  divorce  and  alimony,  and  also  of  judgment.     In  fact,  the  orderly  con- 
aliege  all  the  facts  necessary  to  sustain  duct  of  the  cause  would   require  the 
a  creditor's  bill  to  set  aside  a  con-  delictum    of   the  husband  to  be  first 
vejance  made  by  the  husband  to  defeat  established  by  the  verdict  of  the  jury 
her  claim  for    alimonv.     See    article  or  the  finding  of  the  court  or  referee 
Crxditors'  Bills,  vol.  5,  p.  388.    See  before  an  inquiry  into  the  allowance 
alio  Damon  v.  Damon,  28  Wis.  510;  for  alimony  could  be  properly  entered 
Proutjr  V.  Frouty,  4  Wash.  174,  upon." 
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the  verification  shall  recite  that  the  application  for  divorce  is 
made  without  any  collusion  or  agreement  in  relation  to  the  same, 
such  requirement  is  mandatory  and  cannot  be  waived  by  the 
parties.* 

If  the  VariilMtion  Is  Jk/M&wt  or  hM  been  Onlttod,  the  defendant  may 
move  to  have  the  action  dismissed  or  to  have  the  petition  stricken 
from  the  files.^  In  some  instances  the  court  may,  on  its  own 
motion,  dismiss  the  petition  for  want  of  verification.* 

The  objection  that  the  petition  is  not  verified  cannot  be  raised 
for  the  first  time  on  appeal  *  But  if  the  error  is  discovered  by 
the  appellate  court  it  will  remand  the  cause  and  direct  a  decree 
to  be  entered  on  an  amended  verification.^ 

AnMndment. — ^The  failure  to  verify  the  petition  is  an  error  or 
irregularity  which  may  be  cured  by  amendment  at  any  time.® 

CroM  petition. — Where  a  petition  for  divorce  is  required  to  be 
verified  the  cross-petition  for  a  divorce  must  also  be  verified.'' 

An  Amiwidiid  Petition  must  be  verified  as  an  original  petition.® 

IT.  The  Aviweb.    (See  also,  in  general,  articles  ANSWERS  IN 

Equity  Pleading,  vol.  i,  p.  863 ;  Answers  in  Code  Pleading, 
vol.  I,  p.  777^ — 1.  Form  and  Contents. — The  answer  in  a  divorce 
suit  must  conform  to  the  general  requirements  of  the  practice  in 
the  particular  court  in  which  the  suit  is  brought.*     If  the  suit  is 

(N.  Y.  Supreme  Ct.)  6i ;  Anable  v.  Tenn.  41 ;  Holcomb  v,  Holcomb,  100 

Anable,  24  How.  Pr.  (N.  Y.  Supreme  Mich.  431. 

Ct.)92;  Dyer  i;.  Dyer,  5  N.  H.  271;  5.  Harrison  v.  Harrison,  94  Mich. 

Exp.  Bruce,  6  Prob.  Div.   16.     See  559. 

also  People  v,  McCaffrey,  75  Mich.  123.  In  Holcomb  v,  Holcomb,  100  Mich. 

1.  Ajres  V,  Wayne  Circuit  Judge,  421,  the  decree  was  affirmed,  although 

90  Mich.  380.    See  verification  in  Peo-  the  verification  did  not  comply  with 

pie  v.  McCaffrey,  75  Mich.  115.  the  statute,  the  parties  having  con- 

S.  Warner  v,  Warner,  11  Kan.  121.  tested  the  case  in  good  faith. 

If  the  Flalntlff  Hakes  No  Api»lloatlon  for  6.  A  petition  may  be  verified  after  a 

Leave  to  Amend,  by  adding  or  correct-  decree  has  been   entered.      Daly    v, 

ing  the  verification,  the  court  must  Wayne  Circuit  Judge,  102  Mich.  392. 

dismiss  the  suit.    Mandamus  will  lie  It  is  not  a  jurisdictional  fact  which 

to  compel  the  court  to  dismiss  the  ac-  must  appear  on  the  face  of  the  petition, 

tion  under  such  circumstances.    Ayres  nor  is  it  a  part  of  the  cause  of  action 

V.Wayne   Circuit    Judge,    90   Mich,  which  must  support  the  decree  as  part 

380.  of  the  pleadings.    Darrow  v.  Darrow, 

8.  In  De  Armond  v,  De  Armond,  92  43  Iowa  411 ;  McCraney  v,  McCraney, 

Tenn.  40,  the  Supreme  Court  raised  5  Iowa  252.    But  see  contra,  De  Ar- 

this  point  on  appeal,  and,  in  dismissing  mond  v.  De  Armond,  92  Tenn.  41. 

the  case,  said:  **Allof  these  require-  T.  Daly  v,   Wayne  Circuit  Judge, 

ments  of  the  statute  are  for  the  benefit  102  Mich.  392. 

of  society,  and  not  for  the  benefit  of  the  8.  Briggs  v.  Briggs,  9o  Mich.  34; 

parties.    They  are  intended  to  guard  Green  v.  Green,  26  Mich.  437;  Foy  v, 

against  the  bad  faith  and  collusion  of  Foy,  13  Ired.  (N.  Car.)  90. 

the  parties.      The    application    must  ».  No  answer  is  necessary  in   Ver- 

show  a  clean  and  meritorious  case  un-  monty  where  the  practice  is  to  admit 

der  the  statute  before  the  court  can  any  evidence  tending  to  show  that  the 

take  jurisdiction  of  the  cause.     The  libel  Ian  t  is  not  entitled  to  a  divorce, 

statutory  affidavit  is  an  essential  part  Tillison  v.  Tillison,  63  Vt.  411,  and 

of  the  application,  and  without  it  there  cases  cited, 

is  no  jurisdiction."  But  elsewhere  it  is  held  that  the  de- 

4.  De  Armond   v,  De  Armond,  92  fendant  must  answer  as  in  other  cases. 
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in  a  court  of  equity  the  answer  must  conform  to  the  rules  of  the 
court.*  But  if  the  divorce  suit  is  an  action  under  the  code  only 
issuable  facts  and  not  probative  facts  should  be  alleged,^  and  if  the 
answer  follows  the  former  chancery  practice  and  alleges  mere 
probative  facts  such  allegations  are  redundant  and  irrelevant 
and  will  be  stricken  out.' 

GoAtMitB. — The  answer  need  not  state  facts  which  constitute  a 
complete  bar  to  the  plaintiff's  petition,  but  may  set  up  facts 
which  do  not  constitute  a  cause  for  divorce,  but  which  may 
mitigate  the  alleged  offense,*  or  may  affect  the  discretion  of  the 
court  in  awarding  alimony  or  fixing  the  custody  of  the  children,* 
or  the  defendant  may  explain  the  alleged  misconduct  and  deny 
the  offenses  imputed.* 

A  eenflnl  Denial  puts  in  issue  the  marriage  as  well  as  all  other 
material  allegations  of  the  petition.'''  A  general  denial  may  be 
joined  with  a  plea  of  recrimination®  or  condonation.* 

Admiiiioii  bj  Tailvra  to  Denj. — To  prevent  collusion  or  connivance, 
the  rule  of  pleading  that  material  allegations  not  denied  are 
admitted  does  not  apply  to  suits  for  divorce.*® 

▼arifloatioii. — The  answer  need  not  be  verified  if  the  proceeding 
is  in  a  court  of  equity  and  is  not  required  by  some  rule  or  statute." 

The  state,  however,  ft   not  bound  by  custody  of  the  children.    Vermilyc  v, 

the  issues  presented  by  the  defendant.  Vermilye,  32  Minn.  499. 

See  infra^   IV.   a.    The  Defenses  in  6.  Van  Voorhis  v.  Van  Voorhis,  94 

General;    IV.   j.    a.    Recrimination.  Mich.  60. 

See  also  infra,  Al.  10.  Conduct  of  the  7.  Under  a  general  denial  thedefend- 

CourU  ant  cannot  prove  that  the  marriage  is 

1.  Fairchild  v.  Fairchild,  43  N.  J.  void  on  account  of  a  prior  marriage 

Eq.  473;  Hopper  v.  Hopper,  II  Paige  undissolved.     Such    defense    is    new 

(N.  Y.)  46;   Warner  v.  Warner,  54  matter  in  avoidance  which   must  be 

Mich.  492.  pleaded  to  be  available.     Vincent  v, 

I.  Vermilye  v.  Vermilye,  33  Minn.  Vincent,  16  Daly  (N.  Y.)  534. 

499;  Sylvis  V,  Sylvis,  11  Colo.  319.  8.  Wood  v.  Wood,  2  Paige  (N.  Y.) 

S.  Vermilye  v.  Vermilye,  32  Minn.  108. 

499.  •.  Smith  V,  Smith,  4  Paige  (N.  Y.) 

4.  In  Hopper  v.  Hopper,  11   Paige  432;  Marsh  v.  Marsh,  13  N.  T.  Eq.  281; 

(N.  Y.)  46,  in  sustaining  such  an  an-  Turnbull  v,  Turnbull,  23  Ark.  615. 

8wer,  it  was  said :  **  In  cases  of  this  10.  The  plaintiff  cannot  rely  upon 

kind  it  is  important  for  the  court  to  admissions   in  defendant's  answer  to 

knowwhathas  been  the  conduct  of  the  support  the  allegations  in  the  plead- 

wife  towards  the  husband,  as  well  as  ing.     Hughes  v,  Hughes,  44  Ala.  698. 

what  his  conduct  has  been  towards  her.  The  failure  to  deny  the  residence  of 

in  deciding  the  question  whether  it  is  the  plaintiff  in  the  state  does  not  obviate 

a  proper  case  for  a  decree  of  separation,  the  necessity  of  proving  such  residence. 

I  am  not,  therefore,  prepared  to  say  Bennett  v,  Bennett,  28  Cal.  600. 

that  misconduct  on  her  part  which  was  Both  the  residence  of  the  plaintiff, 

calculated  to  irritate  and  provoke  him,  or  other  facts  showing  the  jurisdiction 

or  to  excite  his  jealousy,  or  to  alienate  of    the  court,   and    the    marriage   of 

his  affections   from    her,   should    be  the  parties  must  be  proved,  although 

considered  as  useless  and  impertinent,  admitted  by  defendant.     Schmidt  v, 

in  an  answer  to  a  bill  which  charges  Schmidt,  29  N.  J.  Eq.  496. 

cruelty  on  his  part."  11.  Sweet  v.  Sweet,  15  How.  Pr.  (N. 

6.  In  a  suit  for  divorce  either  party  Y.  Supreme  Ct.)  169;  Anable  v,  An- 

may  allege  any  facts  which  tend  to  able,  2±  How.  Pr.  (N.  Y.  Supreme  Ct.) 

show  the  unfitneta  of  the  other  for  the  92 ;  Scnmidt  v,  Schmidt,  29  N.  J.  Eq. 
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Under  the  code  the  answer  must  be  verified  as  in  other  actions.^ 
And  if  the  answer  is  in  the  nature  of  a  cross-bill  it  must  be  verified 
as  a  petition.^ 

Aimmiiinfliit. — The  answer  may  be  amended  under  the  same  cir- 
cumstances as  other  pleadings  in  suits  for  divorce.^ 

2.  The  Deftnaes  in  General — Mnit  be  needed. — The  defendant  in  a 
divorce  suit  is  concluded  by  his  pleadings  as  in  other  actions,  and 
cannot  prove  a  defense  which  has  not  been  alleged.* 

Court  Vet  Conoliided  by  Pleedingi. — But  there  is  a  maxim  concerning 
all  suits  for  divorce  that  '*  a  cause  is  never  concluded  against  the 
judge."  *  It  is  the  duty  of  the  court  to  refuse  a  divorce  in  all 
cases  where  the  evidence  discloses,  or  the  court  discovers  on  its 
examination  of  the  witnesses,  that  the  plaintiff  is  not  entitled  to 


^ 


.96;  Olney  v,  Olney,  7  Abb.  Pr.  (N.  This  case  was  approved  in  Fuller  v. 

Supreme  Ct.)  350.  Fuller,  41  N.  ].  £q.  198.  It  was  said: 

1.  Musselman  v,  Musselman,  44  Ind.  *'  The  court,  in  actions  for  divorce,  can 

106.  exercise  no  greater  power  than  it  can 

S.  Seefxiyira,  V.  Cross-bill  or  Cross-  exercise  in  any  other  class  of  actions. 

petition.  It  can  only  pronounce  judgment  on  the 

8.  See    infra,   VIII.    Amendments,  issues  presented  by  the  pleadings." 

See  also  Sharon  v.  Sharon,  77  Cal.  102 ;  6.  In  an  early  edition  of  his  work  on 

Magill's  Appeal,  59  Pa.  St.  430 ;  Strong  marriage  and  divorce,  Mr.  Bishop  said : 

V,  Strong,  28  How.  Pr,  (N.  Y.  Super.  "  A  maxim  in  these  suits,  therefore, 

Ct.)  432.  is  that  a  cause  is  never  concluded  as 

4.  Smith  V.  Smith,  4  Paige  (N.  Y.)  against  the  judge;  and  the  court  may, 

432;  Wood  V.  Wood,  2  Paige  (N.  Y.)  and,  to  satisfy  its  conscience,  some- 

108 ;  Morrell  v,  Morrell,  3  Barb.   (N.  times  does,  of  its  own  motion,  go  into 

Y.)  236;  Warner  v.  Warner,  31  N.  J.  inquiry  of  matters  not  involved  in  the 

£q.  225;  Reidv.  Reid,  21  N.  J.  Eq.  pleadings."     Cited  in  Ribet  v.  Ribet, 

331;    Marsh  v.  Marsh,    16  N.  J.  Eq.  39  Ala.  348;   Moore  t^.  Moore,  41  Mo. 

391 ;  Lewis  v,  Lewis,  9  Ind.  105 ;  Pas-  App.  176. 

toret  V.  Pastoret,  6  Mass.  276 ;  Roe  v.  The  BoelasUuitioal    OovrtB    followed 

Roe,  14  Hun  (N.  Y.)  612;  Chapman  this     practice,   and     refused    divorce 

V.  Chapman,  27  111.  App.  487,  129  III.  where  it  appeared  that  the  plaintiff 

386;  Forster  v,  Forster,  i  Hag.  Con.  was  not    entitled    to    a    decree.     In 

144.  Elwes  V,   Elwes,  i    Hag.    Con.    269, 

In  Jones  v.  Jones,  18  N.  J.   Eq.  33,  4  Eng.  Ec.  401,  it  was  objected  that 

the  defendant  introduced  evidence  in  the  court  could  not  dismiss  a  suit  on 

proof  of  recrimination  without  alleg-  account  of  condonation  where  it  was 

ing  such  defense.     On   objection    to  not  pleaded.     The  court  said:  "  Un- 

such  proof  the  court  said :  '*  The  ques-  doubtedly,  in  fairness,  it  ought  to  have 

tion  then  arises,  must  this  defense  be  been  stated,  because,  beine  a  plea  in 

pleaded  or  set  up  in  the  answer?    The  bar,   it  is  a  plea  which  tSe  plaintiff 

ordinary  rules  of  pleading  at  law  and  ought  to  have  had  an  opportunity  of 

in  equity  would  seem  to  require  that  contradicting.     At  the  same  time  the 

it  should  be;  and  the  decisions  in  the  court  is  not  precluded  from  noticing  it, 

English  ecclesiastical   courts,  and  in  at  least  to  this  effect,  that  if  the  fact 

the  courts  of  the  different  states  where  appeared  clearly  and  distinctly  upon 

it  has  been  discussed  and  adjudicated,  the  face  of  the  depositions  that  there 

require  it  to  be  set  up  in  pleading ;  the  had  been  cohabitation  subsequent  to 

only  exception  seems  to  be  when  the  the  knowledge  and  detection  of  the 

complainant,    in     putting     his    case,  guilt  of  the  wife,  it  might,  ex  officio, 

shows  his  own   guilt.  *  *  *  This  is  a  call  upon  the  husband  to  disprove  it" 

suit  inter  partes,  and  the  court  cannot  In  Crewe  v,  Crewe,  3  Hag.  Ec.  123, 

lay  hold  of  any  matter  not  properly  5  Eng.  Ec.  45,  the  court  said:  *'  If  the 

put  in  issue,  on  the  ground  that  public  wife  does  not  take  the  objection,  the 

policy  and  public  morals  require  it."  court  will.    The  husband  must  lay  his 
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a  divorce,  whether  the  defense  is  alleged  in  the  pleadings  or  not.* 

case  before  the  court  in  such  a  manner  to  withhold  judgment  of  divorce,  in 

as  not  to  give  occasion  to  an  inference  cases  not  within  the  statute,  upon  their 

of  collusion  or  connivance."    See  also  merits."     CiViir^  Smith  v.  Smith,  13 

Timming8i;.Timmings,3Hag.  £c.76;  Gray  (Mass.)  209;  Smith  v.  Smith,  4 

Phillips  !>.  Phillips,  i    Rob.  Ec.  144,  Paige  (N.  Y.)  432. 

The  American  courts  have  followed  Enle  under  tlie  Ctodea. — ^The  general 

this  practice.     See  cases  cited  infra,  rule  of  the  codes  that  the  defendant 

1.  **Tlie  Ckiort  la  Boimd  to  Aot  f6r  the  must  set  up  all  matters  of  defense  in 

FQbUe  in  such  cases,  and  so  has  the  ordinary  and  concise  language,  or  he 

right  to  hear  proofs  not  strictly  within  will   be  precluded   at   the   trial  from 

the  allegations  of  the  bill  and  answer,  proving  such  defenses,  does  not  apply 

No  one   deserves    to    succeed    in    a  to  suits  for  divorce,  as  the  state  is  not 

suit  to  dissolve  the  bonds  of    mar-  bound  by  the  issues  presented  by  the 

riage,  that    foundation    upon    which  parties.     The  rule  is  said  to  be  appli- 

the  whole  framework  of  civilized  so-  cable  '*  only  in  a  limited  sense,  because 

cietj  may  be  said  to  rest,  who  does  in  such  cases  the  state  or  the  public 

not  come  into   court    without  great  are  presumed  to  be  a  party  in  interest, 

blame;  and  it  is  the  right  and  the  duty  If  the  defendant  fails  to  set  out  affirm- 

of  the  court  to  be  governed   by  the  ative  matter  relied  on   as   a  defense, 

facts  of  the  case  going  to  establish  its  the  court  may  still,  as  representing  the 

true  character,  no   matter  how  they  public,  permit  the  introduction  of  evi- 

may  be  elicited."     Ribet  v,  Ribet,  39  dence  tending  to  defeat  the  plaintiff's 

Ala.  348.  action,  or  the  court  may  on  its  own 

"It  is  not  the  policy  of  the  law  to  motion  elicit  such  evidence."     Owen 

allow  judgments  of  divorce  to  be  taken  v.  Owen,  48  Mo.  App.  208. 

where  a  v£id  defense  exists,  and  courts,  Oondonatlon. — In  Warner  v,  Warner, 

on  their  own  motion,  interfere  to  pre-  31  N.  J.  Eq,  225,  the  court  said:  **  It 

vent  such  result  where  the  facts  are  is  an  elementary  rule  that  a  defendant 

brought  to  their  knowledge."      Peck  shall  not  have  the  benefit  of  a  defense 

V.  Peck,  \L  Hun  (N.  Y.)  290.  not  disclosed  by  his  answer,  and  a  rigid 

In  Dutcner  v.  Dutcher,  39  Wis.  651,  adherence  to  tnis  rule  is  so  manifestly 
it  appeared  at  the  trial  that  the  action  vital  to  the  safe  administration  of  jus- 
was  barred,  and  that  the  plaintiff  was  tice  that  no  consideration  of  policy  or 
not  a  resident  of  the  state.  It  was  held  morals  can  ever  justify  a  departure 
that  the  evidence  of  such  facts  was  from  it.  *  •  *  While  it  is  clear  the  de- 
not  admissible  under  a  general  denial,  fendant  cannot,  in  the  present  condi- 
" These  views  would,"  said  the  court,  tion  of  the  pleadings,  avail  himself  of 
"  in  ordinary  cases,  dispose  of  this  the  defense  of  condonation,  it  does  not 
appeal  by  affirmance  of  the  judgment  follow  that  a  decree  must  be  pro- 
of the  court  below.  But  in  cases  of  nounced  contrary  to  truth  and  the  very 
this  nature,  we  cannot  consider  our  right  of  the  case.  Courts  of  equity  do 
dubr  ended  by  determining  the  strict  not  permit  truth  and  right  to  be  sacri- 
riehts  of  the  parties  beween  them-  liced  to  preserve  form,  nor  allow  jus- 
selves,  under  their  pleadings  and  tice  to  be  defeated  and  wrong  to 
proofs,  when  these  support  a  divorce  triumph,  on  a  mere  mistake  or  unskil- 
apparently  unwarranted  by  the  statute,  fulness  in  pleading.  If  necessary  to 
Questions  of  public  policy  are  involved  the  accomplishment  of  justice,  the 
in  divorce,  which,  after  grave  con-  court  may  yet  permit  this  defense  to 
sideration,  we  think  that  we  are  not  at  be  interposed  by  supplemental  answer, 
liberty  to  disregard.  •  ♦  ♦  We  do  not  upon  such  terms  as  will  afford  the 
mean  to  put  the  policy  of  the  courts  complainant  a  full  opportunity  to  be 
above  the  policy  of  the  legislature,  or  heard  in  disproof  of  it." 
to  hold  that  the  courts  should  exercise  The  Tenneeaee  Code  requires  the  de- 
any  discretion  to  refuse^ivorcesauthor-  fenses  to  be  alleged  and  proved,  but  it 
iaed  by  the  statute.  But  we  do  hold  is  held  that  *<it  is  not  necessary  that 
that,  whatever  apparent  claim  there  they  be  formally  set  up  and  retried 
Diay  be  to  divorce,  resting  on  mistake  upon  a  plea  or  answer.  The  court  is 
or  collusion  of  the  parties  or  other  acci-  bound  to  take  judicial  notice  of  the  re- 
dent,  the  courts  of  this  stateare  vested  quirements  of  the  statute ;  and  it  must 
^7  ^e  statute  with  judicial  discretion  appear    affirmatively,  by  satisfactory 
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Whenever  facts  are  disclosed  by  the  evidence  which  arouse  the 
suspicion  that  the  plaintiff  is  not  entitled  to  a  divorce,  it  is  within 
the  power  of  the  court  to  examine  the  witness  concerning  facts 
not  within  the  issues.^  If  the  facts  elicited  by  the  court  or 
otherwise  disclosed  by  the  evidence  are  not  regarded  as  conclu- 
sive by  the  court,  a  reference  may  be  ordered,*  or  a  new  trial 
granted  upon  an  amended  answer  ;•  or  the  trial  may  proceed 
upon  an  amended  or  supplemental  answer  ;^  or  the  action  may  be 
dismissed  without  prejudice.^  But  where  the  court  is  satisfied 
that  no  divorce  should  be  granted  under  the  circumstances  the 
suit  will  be  dismissed.^ 

3.  Spedal  Defenses — a.  Recrimination. — ^The  defendant  may 
set  up  as  a  defense  any  misconduct  of  the  plaintiff  which  will 
prevent  a  decree  of  divorce.'''  If  such  misconduct  constitutes  a 
cause  for  divorce  in  favor  of  the  defendant  it  may  be  alleged  as 
a  defense  in  recrimination,  or  it  may  be  set  up  as  a  cause  for 
divorce  in  a  cross-petition.® 

How  Alleged. — The  recriminatory  offense  must  be  alleged  by  the 

proof  of  good  character  or  otherwise,  Y.)  299.    See  also  dictum  in  Smith  v. 

that  none  of  these  defenses  exist  be-  Smith,  4  Paige  (N.  Y.)  432. 

fore  the  court  is  authorized  to  dissolve  8.  See  Smith  v.  Smith,  4  Paige  (N. 

so  solemn  a  relation  as  that  of  husband  Y.)  432. 

and  wife.    And  this  is  as  necessary  4.  Warner  v.  Warner,  31  N.  J.  Eq. 

after  judgment  fro  confesso  as  after  225. 

admission  of  the  facts  charged  in  the  5.  Dismukes  v.  Dismukes,  i  Tenn. 

bill.    The  evidence,  and  not  the  plead-  Ch.  266. 

ings  and  presumptions  of  law,  consti-  Where  it  appears  that^the  action  was 

tute  the  ground  of  divorce;  and  no  commenced  before  the  plaintiff  had 

presumptions  of  good  character  or  con-  resided  within  the  state  the  required 

duct  which  might  arise,  nothing  ap-  time,  the  court  may  direct  the  defend- 

pearing  to  the  contrary  in  other  cases,  ant  to  file  an  amended  answer  stating 

are  sufficient,  in  cases  of  divorce,  to  su-  such  fact  and  dismiss  the  suit  for  this 

persede    the  necessity  of    affirmative  reason.    Dutcher  v,  Dutcher,  39  Wis. 

proof."     Cameron    v.     Cameron,     2  651. 

Coldw.  (Tenn.)  375.  6.  Thompson    v.     Thompson,     70 

1.  See  proceedings  in  Thompson  v»  Mich.  62;  Belz  v,  Belz,  33  111.  App. 

Thompson,  70  Mich.  62 ;  Belz  v,  Belz,  105 ;  Clague  v,  Clague,  46  Minn.  461 ; 

33  111.  App.  105 ;  Mattoz  t^.  Mattox,  2  Ribet  t;.  Ribet,  39  Ala.  348;    Mattoz 

Ohio  234.  V,  Mattox,  2  Ohio  234 ;   Morrison  v, 

**  In  the  early  days  of  the  Republic,  Morrison,  62  Mo.  App.  299. 
when  there  was  a  higher  appreciation  7.  Hoffman  v,  Hoffman,  43  Mo.  547. 
of  the  sanctity  of  the  marital  relation  This  misconduct  may  be  such  as  miti- 
than  now  prevails,  the  judges  took  a  gates  the  offense  committed  by  defend- 
part  in  the  examination  of  the  wit-  ant,  as  where  the  plaintiff  provoked 
nesses,  not  to  aid  the  plaintiff  in  mak-  the  alleged  cruelty  or  caused  the  al- 
ing  out  his  case,  but  to  prevent  him  leged  desertion.  In  such  case  the 
from  imposing  on  the  court  the  sem-  plaintiff  is  not  entitled  to  a  divorce,  be- 
blance  of  truth  for  its  reality.  To  cause  he  is  not  an  innocent  and  injured 
this  extent  I  reserve  the  right  of  in>  party.  The  misconduct  in  such  case 
tervening,  but  the  parties  seeking  may  be  a  defense,  although  not  a  cause 
a  divorce  must  make  out  the  case  ac-  for  divorce.  Lyster  v.  Lyster,  iii 
cording  to  the  strict  requirements  of  Mass.  327.  See  also  Am.  and  Eng. 
the  law."  Dismukes  v,  Dismukes,  i  Encyc.  of  Law,  tit.  Divorce. 
Tenn.  Ch.  266.  8.  See  infra^  V.  Cross-bill  or  Cross- 

a.  £•  B.  V.  E.  C.  B.,  a8  Barb.  (N.  petition.    See  also  Hoffman  v,  Hoff- 
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defendant  in  the  same  manner  as  a  cause  for  divorce.' 

Aftoltary. — Thus  adultery  must  be  alleged  with  as  much  partic- 
ularity as  in  a  petition  for  divorce,  and  the  allegation  must  specify 
the  time  and  place  and  give  the  name  of  thtparticeps  criminis  if 
known.* 

Cndty  and  Dafortion. — In  the  same  manner  cruelty'  or  desertion^ 
maybe  set  up  as  a  defense,  regardless  of  the  cause  for  divorce 
alleged  in  the  petition.  But  the  cruelty  must  be  alleged  with 
such  particularity  that  it  will  appear  to  be  of  that  degree  which 
constitutes  a  cause  for  divorce.^  And  when  desertion  is  set  up 
as  a  recrimination  it  must  be  alleged  to  be  without  reasonable 
cause  and  to  have  continued  for  the  statutory  period.* 

b.  Condonation — ^veoeiaity  of  Pleading. — A  party  cannot,  as  a 
matter  of  right,  insist  upon  condonation  without  pleading  it  as  a 

man,  43  Mo.  547;  Wilson  v.  Wilson,  man  i;.  Hoffman,  43  Mo.  547;  Hawkins 

40  Iowa  350.  V,  Hawkins,  65  Md.  104;  Wessels  v, 

1.  Jones  V,  Tones,  18  N.  J.  Eq.  33 ;  Wessels,  28  111.  App.  253 ;  EidenmuUer 

Morrell  v,  Morrell,  3  Barb.  (N.  Y.)  v.  EidenmuUer,  37  Cal.  364;  Boeck  v. 

236;  Strong  v»  Strong,  3  Robt  (N.  Y.)  Boeck,  16  Neb.  igis. 

7x9;  Pastoret  v.  Pastoret,  6  Mass.  276;  Cruelty  may  be  pleaded  as  a  bar  to 

Reidv.Reid,  21  N.  T.  Eq.  331 ;  Smith  V.  divorce     for    adultery.      Church     v. 

Smith,  4  Paige  (N.  Y.)   432;   Wood  Church,  16  R.  I.  667;  Pease  v.  Pease, 

V,  Wood,  2  Paige  (N.  Y.)  108;  Marsh  72  Wis.  136;   Nagel  v,  Nagel,  12  Mo. 

V.  Marsh,  16  N.  J.  Eq.  391.  53;  Evans  v.  Evans,  93  Ky.  510. 

Ihidar  tbo  Boles  of  Oode  neadlng,  this  Cruelty  is  a  bar  to  divorce  for  deser- 

defense  is  **  new  matter,"  which  must  tion.     Kikel  v.  Kikel,  25   Neb.  256; 

be  stated  as  any  other  affirmative  de-  Harvey  t;.  Harvey  (N.  J.  Eq.  1887),  7 

fense.    Roe  v.  Roe,  14  Hun  (N.  Y.)  612.  Atl.  Rep.  871. 

Tfrmont. — ^A  different  practice  pre-  4.  Wilson  v,  Wilson,  40  Iowa  230; 

▼ails  in  Vermont,  where  "anvthinff  that  Conant  v.  Conant,  10  Cal.  250 ;  Adams 

tends  to  show  that  the  libeflant  is  not  v.  Adams,  17  N.  J.  Eq.  325;  Blakely  v» 

entitled  to  a  divorce  for  the  causes  al-  Blakely,  89  Cal.  324;  Taylor  v,  Taylor, 

leged  may  be  shown  in  evidence  with-  80  Iowa  29 ;  Evans  v.  Evans,  93  Ky. 

out  pleading  the  same."    Tillison  v.  510;  Dupont  v.  Dupont,  10  Iowa  112. 

Tillison,  63  Vt.    411;  Blain  v,  Blain,  Desertion   is  a  bar  to  divorce  for 

45Vt.  538;ShackettT;.  Shackett,49  Vt.  adultery.    Johnson  v.  Johnson  (Tex. 

195.  Civ.  App.  1893),  23  S.  W.  Rep.  1022; 

The  procedure  in  such  cases  need  Wood  v.  Wood,  5  Ired.  (N.  Car.)  674. 

not  conform  to  that  of  the  common  But  it  was  not  a  bar  in  the  ecclesiastical 

law,  and  it  is  not  necessary  to  have  law.     Sullivan  v,  Sullivan,  2  Add.  Ec. 

pleadings  even  in  contested  cases.  Bur-  299;   Holston  v.  Holston,  23  Ala.  777; 

ton  p.  Burton,  58  Vt.  414.  Bast  v.  Bast,  82  111.  584;   Huling  v, 

1  Jones  V,  Jones,  18  N.  J.  Eq.  33;  Huling,  38  111.  App.  144. 

Reid  V.  Reid,  21  N.J.  Eq.  331 ;  Wood  5.  Hoffman  v,  Hoffman,  43  Mo.  547. 

V.  Wood,  2  Paige  (N.  Y.)  108.  6.  Wilson  v.  Wilson,  40  Iowa  230; 

WlMre  the  Plaintur  baa  (kmtaraot«d  a  Dupont   v.    Dupont,    10    Iowa    112; 

▼mmtmI  IHMaae  it  will  be  sufficient  to  Adams  v.  Adams,  17  N.  J.  Eq.  325 ; 

allege  that  he  committed  adultery  in  Evans  v,  Evans,  93  Ky.  510;  Taylor  v. 

certain  cities  during  certain  months  Taylor,  80  Iowa  29. 

and  thereby  contracted  such  disease  In  a  suit  for  divorce  on  the  ground 

and  communicated  the  same  to  defend-  of  desertion,  the  defendant  may  set  up 

ant    In  such  case  the  precise  time  and  any  misconduct  which    provoked  or 

place  and  the  name  of  the  paramour  caused  the  desertion,  although  such 

are  not  required.     Clark  v.  Clark,  7  misconduct    does    not    constitute    a 

Robt.  (N.  Y.)  276.  cause  for  divorce,  and  is  not  therefore 

I.  Wheeler  v.  Wheeler,  18  Oregon  sufficient  as  a  recrimination.    Lyster 

a6i;  Beck  v.  Beck,  63  Tex.  34;  Hoff-  v.  Lyster,  iix  Mass.  327. 
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defense.^  But  the  court  may  dismiss  the  suit  if  it  appears  at  any 
time  that  the  parties  have  cohabited  or  the  injured  party  has 
condoned  and  forgiven  the  offense.* 

Gensnil  Denifti. — In  order  to  interpose  this  defense  the  fact  should 
be  alleged  as  new  matter,  for  condonation  cannot  be  proved  under 
a  general  denial.* 

mieondiiAt  afkflr  Condoiuttion. — Where  the  defendant  has  been  guilty 
of  some  misconduct  after  plaintiff  condoned  the  offense,  the 
plaintiff  should  allege  such  misconduct  in  the  reply  as  a  violation 
of  the  condition  of  the  condonation.* 

How  AUeged. — It  is  sufficient  to  allege  the  cohabitation  of  the 
parties  as  husband  and  wife  after  the  cause  for  divorce  accrued 
or  was  discovered,*  or  that  the  plaintiff  has  by  certain  conduct 
forgiven  the  offense.  ® 

Joindor  with  Other  Plea. — A  plea  of  condonation  may  be  joined 
with  a  general  denial  where  the  defendant  is  innocent  and  the 
parties  have  cohabited  after  the  alleged  offense.'' 

c.  Collusion. — ^Where  the  parties  have  entered  into  a  con- 
spiracy to  obtain  a  divorce  and  one  party  desires  to  rely  on  such 
fact  as  a  defense,  the  collusion  should  be  alleged  as  any  other 
defense.® 

1.  Warner  v.  Warner,  31  N.  J.  Eq.  and  natural  way,  the  petition  would 
226;  Moore  v,  Moore,  41  Mo.  App.  have  alleged  the  cruel  treatment,  etc., 
176 ;  Lewis  v,  Lewis,  9  Ind.  105 ;  Smith  the  defendant  would  have  pleaded  the 
V,  Smith,  4  Paige  (N.  Y.)  432.  condonation  in  defense,  and  the  peti- 

2.  Hill  t;.  Hill,  24  Oregon  416.  tioner  would  have  replied  the  subse- 
In  Moore  v.  Moore,  41  Mo.  App.     quent  acts  as  a  violation  of  the  implied 

176,  the  objection  was  made  that  con-  condition  on    which  the  condonation 

donation  was  not  pleaded.    The  court  took  place.  *  *  *  In  such  a  case  it  is 

said :  '*  We  are  of  the  opinion  that  in  not   necessary  for    the    defendant   to 

this  respect,  in  a  case  for  divorce,  we  plead  the  condonation  in  order  to  have 

need  not  confine  ourselves  to  the  alle-  the  benefit  of  it." 

gations  of    the  answer.  »  •  ♦    So  far  5.  Marsh  v.  Marsh,  13  N.  J.  Eq.  381; 

as  a  defendant  would  be  concerned  as  Turnbull  v.  Turnbull,  23  Ark.  615. 

a  matter  of  right,  which  he  may  assert,  6.  Smith  v.  Smith,  4  Paige  (N.  Y.) 

he  would,  perhaps,  be  concluded  by  432. 

his  pleading.     But  there  is  a  maxim  The   conduct  alleged    as  condona- 

in  these  suits  'that  a   cause  is  never  tion  must  be  such  as  to  show  a  rec- 

concluded  against  the  judge.'  "  onciliation    and    forgiveness    of    the 

Where  the  fact  of  condonation  was  offense.     It  is  not  sufficient  to  allege  a 

contested   at  the  trial,  the  court  may  mere  offer  of  the  wife  to  return  to  the 

dismiss  the  suit  on  proof  of  condona-  husband.     Betz  v,  Betz,  19  Abb.  Pr. 

tion,  although   not  pleaded  as  a  de-  (N.  Y.  Super.  Ct.)  90. 

fense.  Clague  v,  Clague,  46  Minn.  461.  7.  Marsh  v.  Marsh,  13  N.  T.  Eq.  281 ; 

8.  Lewis  f.  Lewis,  9  Ind.  105.  Turnbull  v,  Turnbull,  23  Ark.  615. 

In  Backus  v.  Backus,  3  Me.  136,  8.  The  same  rule  applies  to  this  de- 
proof  of  condonation  was  admitted  fense  as  to  condonation  or  connivance, 
under  a  general  denial.  that  while  the  court  may  deny  divorce 

4.  In  Sullivan  v.  Sullivan,  34  Ind.  for  such  conduct,  a  party  cannot  prove 

368,   the  plaintiff    alleged    that    the  such  defense  without  alleging  it  in  the 

offenses  had  been  condoned  and  that  answer.    See  allegation  of  collusion  in 

defendant     had      subsequently    been  Winship  v.  Winship,  16N.  J.  Eq.  107. 

guilty  of  similar  offenses.    The  court  Generally  This  Defense  la  Not  Headed, 

said :  *'  Had  the  case  proceeded  in  a  but  where  collusion  is  suspected   by 

different  and  perhaps  a  more  usual  the  court,  the  facts  are  obtained  by  an 
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d.  Connivance. — The  fact  that  the  plaintiff  has  connived  at 
the  offense  of  which  he  complains,  and  is,  therefore,  estopped  to 
set  up  such  offense  as  a  cause  for  divorce,  must  be  pleaded  as  a 
defense;*  otherwise  the  defendant  cannot  prove  such  conniv- 
ance.* But  where  the  facts  are  disclosed  at  the  trial  the  court 
will,  on  its  own  motion,  interfere  in  behalf  of  the  state  and 
examine  the  witnesses  concerning  this  defense  although  there  it 
is  not  in  issue.* 

e.  Delay. — The  defense  that  the  plaintiff  has  been  guilty  of 
unreasonable  delay  or  acquiescence  must  be  raised  by  answer  or 
demurrer  according  to  the  system  pleading  in  force  in  each 
state.*  Unless  the  defendant  pleads  such  defense  he  cannot 
object  to  the  proof  of  causes  for  divorce  which  are  barred  by 
the  statute  of  limitations.*  In  the  absence  of  a  pleading  raising 
such  defense,  and  in  cases  where  there  is  no  appearance  by  the 

examination  of  the  witness  by  the  court  one  filed."    Citing  Orrok  v,  Orrok,  i 

or  hy  the  attorney  who  represents  the  Mass.  341.  ' '  He  does  not  appear  to  have 

state.     Belz  v.  Belz,  33  111.  App.  105;  expressed  anj  surprise  at  the  evidence, 

Thompson  v.  Thompson,  70  Mich.  62 ;  or  the  defense  taken  at  the  trial,  and  it 

Porritt  V.  Porritt,  18  Mich.  420;  Peo-  is  now  too  late  to  object  that  no  answer 

pie  V.  Dawell,  25  Mich.  247 ;  Leavitt  was  filed."    Morrison  v,  Morrison,  136 

r.  Leavitt,  13  Mich.  452;  £.  B.  v.  E.  Mass.  310. 

C.  B.,  28  Barb.  (N.  Y.)  299;  Parker  v.        8.  Peck  v.  Peck,  44  Hun  (N.  Y.) 
Parker,  28  111.  App.  22;  Costi  11  x;.  Cos-  290;  Hoar  v.   Hoar,  3  Hag.  Ec.  137; 
till,  47  N.  J.  Eq.  346.  CTrewe  v,  Crewe,  3  Hag.  Ec.  123 ;  Tur- 
in some  states  it  is  made  the  duty  of  ton  v.  Turton,  3  Hag.  Ec.  338. 
the  prosecuting  officer  to  interpose  this        4.  The  Netv  Tcrk  code  (§  413)  pro- 
defense  by  answer  in  the  same  man-  vides  that    "the    objection    that  the 
ner  as  a  party  to  the  suit.     State  v,  action  was  not  commenced  within  the 
Brinneman,  120  Ind.  357.  time  limited  can  be  taken  only  by  an- 
1.  In  Welch  v,  Welch,  50  Mo.  App.  swer."     This  section  is  held  to  applv 
395,  the  answer  confessed  the  com  mis-  to  divorce  suits  and  actions  for  annul- 
fiion  charged  and  alleged  that  it  was  ment  of  marriage.     Kaiser  v.  Kaiser, 
committed  with    the   knowledge  and  16  Hun  (N.  Y.)  602;   Bihin  v.  Bihin, 
consent  of  the  plaintiff.  17  Abb.  Pr.  (N.  Y.  Supreme  Cfr.)  19. 
See  answers  alleging  connivance  in  The  objection  cannot  be  raised  under  a 
Rogers  v.  Rogers,  3   Hag.  Ec.  57,  5  general  denial.     Dutcher  v,  Dutcher, 
Eng.  Ec.  13;  Moorsom  v,  Moorsom,  3  39  Wis,  6§i.     Where  it  appears  upon 
Hag.  Ec.  ^»  5  Eng.  Ec.  28;  Gilpin  v,  the  face  of  the  complaint  that  the  cause 
Gilpin,  3  Hag.  Ec.  150,  5  Eng.  Ec.  58.  of  action  is  barred  by  the  statute  of 
1  The  defendant  cannot  complain  of  limitations,  the  objection  may  be  raised 
the  exclusion  of  evidence  tending  to  in  some  states  by  demurrer.    Tufts  v, 
show  that  plaintiff  consented   to  his  Tufts,  8  Utah  142. 
adultery  where  connivance  was  not  al-        5.  In  Bihin  v,  Bihin,   17  Abb.    Pr. 
leged  as  a  defense.   Chapman  v.  Chap-  (N.  Y.  Supreme  Ct.)  19,  it  was  said: 
mao,  27  111.  App.  487,  129  111.  386.  '*The  complaint,  in  stating  the  acts  of 
Where  the  nalntur  Ck>eB  to  Trial  with-  cruelty  upon  which   the  plaintiff  in- 
oot  aa  Answer,  and  permits  evidence  of  tended  to  rely  as  constituting  her  cause 
connivance   to  be  introduced   by  de-  of  action,  gave  the  dates  of  their  oc- 
fendant  and  contests   the  case   upon  currence  with  sufficient  particularity  to 
such  defense,  he  cannot  object  to  a  de-  inform  the  defendant  that  some  of  them 
cree  of  dismissal  on  the  ground  that  happened  more  than  ten  years  before 
no  answer  was  filed.    '*  If  he  had  asked  the  commencement  of  the  action,  and 
for  an  answer  and  it  was  not  volun-  if  he  intended  to  object  to  proof  of 
tarily  furnished,  the  court  would  un-  them  on  that  account,  he  should  have 
doubtedly,  upon  motion,  have  ordered  taken  the  objection  by  answer,  for  such 
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defendant,  the  court  will  dismiss  the  suit  on  account  of  delay,* 
unless  some  excuse  or  explanation  is  given  by  plaintiff.^ 

4.  Oiher  IMbnfei — ^EzistanM  or  Taiiditj  «r  KftRiag*. — As  a  complete 
defense  the  defendant  may  deny  the  marriage  •  or  may  set  up 
facts  sufficient  to  show  that  the  alleged  marriage  is  void.^ 

InMuiitj  may  be  pleaded  as  a  defense  to  a  charge  of  desertion,' 
adultery,*  or  cruelty,'  if  the  defendant  was  insane  at  the  time 
the  offense  was  committed. 

DmoluiinMi. — Delirium  tremens  may  also  be  alleged  as  a  de- 
is  the  positive  requirement  of  the  code  cohabited  with  him  as  his  wife;  that  at 
(4  74)  >  equally  applicable  to  those  ac-  the  time  of  the  alleged  marriage  of  the 
tions  which  were  formerly  known  as  plaintiff  with  the  defendant,  to  wit, 
suits  in  equitj  as  to  actions  at  law."        ,  the  said  J.  C.  B.,  was  idiTe,  and 

1.  Valleau  v.  Valleau,  6  Paige  (N.  deponent  is  informed  and  belieTes,  and 
Y.)  207;  Nullmejer  v.  NuUmeyer,  49  therefore  charges  the  fact  to  be,  the, 
111.  App.  573;  Boulting  V.  Boufting,  3  the  plaintiff  herein,  was  the  lawful  wife 
Swab.  &  T.  329;  Hitchins  v.  Hitchins,  of  said  J.  C.  B.,  all  of  which  was  un- 
140  111.  326.  See  proceedings  in  Dutcher  known  to  the  defendant  at  the  time  ot 
ff.  Dutcher,  39  Wis.  651.  his  said    marriage    to    the  plaintiff.** 

2.  M.  V.  D.,  10  Prob.  Div.  75.  *    Prayer  for  decree  annulling  the  alleged 
8.  White  V.  White,  82  Cal.  437;  Van    marriage. 

Dusan  v.    Van  Dusan,  97  Mich.  70;  In  Collins  v.  Collins,  80  N.  Y.  i,  the 

Clancy  v,  Clancy,  66  Mich.  202;  Cross  defendant  admitted   that   a   marriage 

V.  Cross,  55  Mich.  280;  Kilburnt;.  Kll-  ceremony  was  performed  between  him 

burn,  89  Cal.  46;  Bates  v.    Bates,   7  and  the  plaintiff  at  the  time  and  place 

Misc.   Rep.  (N.   Y.  Super.  Ct.)  547;  alleged,  but   denied    that  he  was  on 

Harbeck  v.  Harbeck,  102  N.  Y.  714,  said  day  or  at  any  time  legally  married 

affirming  31   Hun    (N.  Y.)  640;  Vree-  to  the  defendant;  that  at  the  time  said 

land  V,  Vreeland,  18  N.  T.  Eq.  43 ;  Bor-  marriage  ceremony  was  performed,  the 

ton  V,  Borton,  48  Iowa ^97;  Trimbles,  plaintiff  had  a  husband  living  named 

Trimble,  2  Ind.  76;  Bowman  t;.  Bow-  J.  H.,  to  whom  she  was  lawfully  married, 

man,  24  111.  App.  165.  which  marriage  was  in  force  on  and 

4.  Wheeler  t;.  Wheeler,  76  Wis.  631;  after  the  date  of  her  alleged  marriage 

Freeman  v.  Freeman  (Ky>  1890),  13  S.  to  the  defendant. 

W.  Rep.  246;  Finn  v,  Finn,   12  Hun  6.  Pile  t;.  Pile,  94  Ky.  308 ;  Douglass 

(N.  Y.)  330.  V,  Douglass,  31  Iowa  421. 

Where  tne  defense  of  void  marriage  6.  Nichols  v.  Nichols,  31  Vt.  328; 

is  interposed  the  answer  should  state  Mims  v.  Mims,  33  Ala.  9S;  Wray  v. 

facts  showing  that  the  marriage  is  void,  Wray,  19  Ala.  522;  Yarrow  v,  Yar- 

as  that  at  the  time  of  the  alleged  mar-  row  (1892),  Prob.  92;  Broadstreet  v. 

riase  the  defendant  or  plaintiff  had  a  Broadstreet,  7  Mass.  474;  Hill  v.  Hill, 

wife   living.     Vincent  v.  Vincent,  16  27  N.  J.  Eq.  214.     See  cum/ra,  Matchin 

Daly  (N.  Y.)  534.  v,  Matchin,  6  Pa.  St.  332. 

In  Tones  v,  Jones,  71  Hun  (N.  Y.)  7.  Cohnt;.  Cohn,85Cal.  108;  Wertz 

519,  the  answer  alleged  a  former  mar-  v,  Wertz,  43  Iowa  534;  Tiffany  v.  Tif- 

riage  as  follows:  '*The  defendant  admits  fany,  84  Iowa  122;  Powell  v,  Powell, 

that  on ,at ,  the  plaintiff  was  18  Kan.  371;  Sapp  v.  Sapp,  71  Tex. 

in  form  married  to  the  defendant;  said  348;  Hayward  v,  Hayward,  i  Swab.  & 

marriage,  the  defendant  avers,  on  infor-  T.  81 ;  Curtis  v.  Curtis,  i  Swab.  &  T. 

mation  and  belief,  was  illegal  and  void,  192 ;  White  v.  White,  i  Swab.  &  T. 

as  set  forth  in  the  second  answer  herein.  591 . 

«  «  «  por  a  separate  and  further  answer  Mental  Derangement  Not  Amounting  to 

to    said    plaintiff*s    complaint,    under  Insanity  will  not  excuse  acts  of  cruelty, 

which  this  defendant  asks  for  affirmative  Smith  r.  Smith,  40  N.  }.  Eq.  566,33 

relief,  the  defendant  avers,  on  informa-  N.  ].  Eq.  458;  McGrady  v,  McGrady, 

tion  and  belief,  that  on  or  about ,  at  48  Mo.  App.  668 ;  Scoland  v.  Scoland, 

— ,  the  plaintiff  herein  was  lawfully  4  Wash.    118;    Avery  v,  Avery,   33 

marriedto  one  J.  C.  B.,  and  lived  and  Kan.  i. 
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fense,^  but  ordinary  drunkenness  is  not  a  sufficient  excuse  for 
cruelty.* 

Whan  the  Plaintur  AUegee  Cnielt7  as  a  ground  for  divorce  the 
defendant  may  plead  that  the  plaintiif  provoked  the  misconduct,' 
or  that  the  defendant  is  repentant  and  will  reform,^  or  that  the 
injury  was  not  intended  and  will  not  be  repeated.* 

Where  DetertJen  Ii  the  Groimd  Set  Vp. — The  defendant  may  set  up  any 
misconduct  of  plaintiff  which  justified  the  separation,®  or  that 
the  separation  continued  with  the  consent  or  acquiescence  of  the 
plaintiff,''  or  that  defendant  offered  to  return  and  plaintiff  refused 


1.  Hanbury  v,  Hanbury  (1892),  Prob. 

233. 

S.  Cricbton  v,  Crichton,  73  Wis.  59; 
Benjman  v.  Benyman,  59  Mich.  605 ; 
Courser  "o,  Coursey,  60  111.  186;  Pow- 
ers V.  rowers,  3o  Neb.  529 ;  Allen  v, 
AlleD,  31  Mo.  479;  Hughes z;.  Hughes, 
19  Ala.  307 ;  Lee  v.  Lee,  3  Wash.  336 ; 
Wachholz  v,  Wachholx,  75  Wis.  377. 

S.  Alabama, — ^David  v,  David,  27 
Ala.  333. 

Caiifornia.^^Johnwyn  v,  Johnson,  14    Shorediche  v.  Shorediche,  115  111.  103 ; 
Cal.  459.  Ford  v.  Ford,  104  Mass.  198. 

Illimois.  —  Von      Glahm     v.    Von        %,  Arkansas. — Kiev. Rie, 34 Ark. 37. 
Glahm,  46  111.  134.  Illinois. — Carter  v.  Carter,  63  111. 

Iowa. — Evans    v.   Evans,   82    Iowa    439;  Famham  v.  Farnham,  73  111.  497 ; 
463;  McKee  v.  McKee,  77  Iowa  464;     Johnson  v.  Johnson,  125  111.  510. 
Knight  V.  Knight,  31   Iowa  451 ;  Pea-         Massachusetts.  —  Ljster  v.  Ljster, 
vey^.  Peavey,  76  Iowa  443 ;  Edgerton     111  Mass.  327;   Watts  v.  Watts,  160 

Mass.  464;   Pidge  v.   Pidge,   3  Met. 
(Mass.)  257. 
Missouri.  —  Neff  v.    Neff,   20  Mo. 


2  Lee  172;  Dysart  v.  Dysart,  i  Rob. 
Ec.  106;  Waring  v.  Waring,  3  Phillim 
133. 

In  Albert  v.  Albert,  5  Mont.  J77,  it 
is  said  that  no  provocation  will  justify 
an  assault  and  battery  by  the  husband. 

4.  English  v.  English,  27  N.  J.  Eq. 
7i»  579;  O'Nein  V.  O'Neill,  30  N.  J. 
Eq.  119;  Broom  v.  Broom,  47  N.  J.  Eq. 
215 ;  Meathe  v.  Meathe,  83  Mich.  leo. 

6.  Shaw  V.   Shaw,    17  Conn,    ioq: 


V.  Edgerton,  79  Iowa  68;  Owen  v. 
Owen,  90  Iowa  365 ;  Felton  v.  Felton 
(Iowa,  1895),  62  N.  W.  Rep.  677. 

Louisiana. — Trowbridge  v.  Carlin,    App.   182 ;  Dwyer  v»  Dwjer,  16  Mo. 
13  La.  Ann.  882.  '^PP-  4^3* 

Maryland. — Hoshall  v.  Hoshall,  51 


Md.  72;  Childs  v.  Childs,^9  Md.  509; 
Daiger  v.  Daiger,  2  Md.  Cn.  335. 

Missouri. — Doyle  v.  Doyle,  26  Mo. 
545;  Harper  v.  Harper,  29  Mo.  301. 

Nevada. — Reed  v.  Reed,  4  Nev.  395. 

Nev/  yersey. — Coles  v.  Coles,  32  N. 

I-  Eq-  547- 
New   Tork. — ^Taylor  v.  Taylor,  74 

Hun  (N.  Y.)  639,  26  N.  Y.  Supp.  246; 

Bedell  v.  Bedell,  i  Johns.  Ch.  (N.  Y.) 


New  yersey. — Kestler  v.  Kestler, 
31  N.  J.  Eq.  197 ;  Rittenhouse  v.  Rit- 
tenhouse,  29  N.  J.  Eq.  274;  Mel- 
downey  v.  Meldowney,  27  N.  J.  Eq. 
328;  Marker  v.  Marker,  11  N.  J.  Eq. 
256;  Herold  v.  Herold,  47  N.  J.  Eq.  210; 
McVickar  v.  McVickar,  46  N.  J.  Eq. 
490;  Laing  V.  Laing,  21  N.  J.  Eq.  249. 

Ohio.  —  Hesler  v.  Hesler,  Wright 
(Ohio)  211. 

7.  Massachusetts. — Bradley  v,  Brad- 


604;  Devaismes  v.  Devaismes,  3  Code  ley,  160  Mass.  358. 

Rep.  (N.  Y.  Supreme  Ct.)  124.  Missouri. — Simpson  v.  Simpson,  31 

Oregon. — Wheeler  v.    Wheeler,  18  Mo.  24;  Davis  v.  Davis,  60  Mo.  App. 

Oregon  261 ;  Taylor  v.  Taylor,  11  Ore-  545. 

gon  303.  New  yersey. — Moores  v.   Moores, 

Pennsylvania. — Richards  v.    Rich-  16   N.    J.    Eq.    276;    Meldowney    v 

"d».  37  Pa.  St.  225.  Meldowney,    27  N.  J.  Eq.  328;   Cor 

Washington. — Blurock  v.  Blurock,  4  nish   v.   Cornish,   23   N.   J.   Eq.  208 

Wash.  495.  Hankinson  v.   Hankinson,   33    N.    J 

England . — Anthony  v.  Anthony,  i  Eq.  66;  Taylor  v.  Taylor,  28  N.  J.  Eq 

Swab.  &T.  594;  Holden  v.  Holden,  i  207;  Bowlby  v.  Bowfby,  25  N.  f.  Eq 

)m,  49  N.J.   ~ 
;,  34  N.  J.  Eq 
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the  offer,*  or  that  the  period  of  desertion  was  not  continuous* 
or  had  not  continued  for  the  statutory  period.' 

Former  Dooree. — The  answer  may  set  up  a  former  decree  of  abso- 
lute divorce  between  the  same  parties,*  but  a  decree  of  separation 
will  not  constitute  a  bar  to  a  suit  for  an  absolute  divorce.* 

Ai  a  Ploa  in  Abatement,  the  defendant  may  allege  that  another  suit 
for  divorce  is  pending  between  the  same  parties  •  or  that  the 
plaintiff  is  not  a  resident  of  the  state.'' 

y.  CS088-BILL  OB  CBOflB-PBTiTiov — 1.  Xocleoartioal  Pnetioe. — In 
the  ecclesiastical  courts  the  defendant  might  obtain  any  relief 
concerning  the  marriage  relation,  such  as  a  separation,  a  restitu- 
tion of  conjugal  rights,  or  a  decree  annulling  the  marriage,  and 
this  regardless  of  the  relief  prayed  for  in  the  petition.®     In  the 

Olcott  XK  Olcott  (N.  }.  Eq.  1893),  26  617;  Whetstone  v.  Whetstone,  31  Iowa 

Atl.    Rep.  469;   Payne  v.  Payne  (N.  276. 

J.  Eq.  1894),  ^^  ^^^'  Rep.  449 ;  Gold-  A  decree  dismissing  a  complaint  for 

stein  V,  Goldstein  (N.  J.  Eq.  1893),  26  divorce  for  the  same  cause  is  also  a 

Atl.  Rep.  862.  bar.    Brown  v.  Brown,  37  N.  H.  5361 

Pennsylvania, — Hardie   v,  Hardie,  6.  Evans  f.  Evans,  43  Minn.  31;  Ed- 

162  Pa.  St.  227.  gerly  v.  Eagerly,  112  Mass.  53;  Mason 

Texas.  —  Hannig  v.  Hannig   (Tex.  v.  Mason,  8  Prob.  Div.  21 ;  Hitchins  v. 

Civ.  App.  1893),  24  S.  W.  Rep.  695.  Hitchins,  41  III.  App.  82. 

1.  Alabama. — Crow  v.  Crow,  23  As  the  estoppel  extends  to  all  that 
Ala.  583.  might  have  been  litigated  in  the  former 

California. — Benkert  v.  Benkert,  32  suit  for  divorce,  a  party  cannot  after- 

Cal.  467.  wards  apply  lor  divorce  for  the  same 

Illinois, — ^Thomas  v.  Thomas,    152  offense.  Thurston  v.  Thurston,  99  Mass. 

Ill'  577 »   Jenkins  v,  Jenkins,   104  111.  39;   Miller  v.  Miller,   150  Mass.  iii; 

134.  Slade  7'.  Slade,  58  Me.  157. 

Iowa. — Day  T'.  Day,  84  Iowa  221.  6.  Williams    v.    Williams,   53    Mo. 

Kansas. — Taylor  v.  Taylor,  41  Kan.  App.  617 ;  Dunham  v.  Dunham,  57  III. 

535 ;  Prather  v.  Prather,  26  Kan.  273.  App.  475 ;  Jones  v.  Jones,  108  N.  Y. 

Missouri.  —  Messenger  v.  Messen-  415    (see    another    action    in  .Texas, 

ger,  56  Mo.  329;   Jones  v.  Jones,  55  Jones  t>.  Jones,  60  Tex.  451);  Monroy 

Mo.  App.  523.  V.  Monroy,  i  Edw.  Ch.   (N.  Y.)  382; 

New    y^yrjry.— Barrett  v,   Barrett,  Kittle  v.   Kittle,  8  Daly  (N.  Y.)   72; 

37  N.  J.  Eq.  29;    Elliott  v.  Elliott,  48  Nichols  v.  Nichols,  12  Hun  (N.  Y.) 

N.  J.  Eq.  231 ;  Newing  v.  Newing,  45  428;  Thornton  v.  Thornton,  11  Prob. 

N.  J.  Eq.  498.  Div.  176. 

Ureg-on. — Sisemore  v.  Sisemore,  17  Where  the  wife  commences  a  suit 

Oregon  542.  for  divorce  while  her  suit  for  separate 

2.  Phelan  v.  Phelan,  135  111.  ^5;  maintenance  is  pending,  a  decree  of 
Burk  V.  Burk,  21  W.  Va.  445;  Gaillard  divorce  will  operate  as  a  dismissal  of 
V.  Gaillard,  23  Miss.  152;  Holmes  v.  her  former  suit.  Harper  v.  Rooker, 
Holmes,  44  Mich.  555.  52  111.  370. 

8.  Embree  v.  Embree,  53  111.  394;  7.  Dutcher  t'.  Dutcher,  39  Wis.  651. 

Wagner  V.Wagner,  39  Minn.  394;  Bailey  8.  Best  v.  Best,  i  Add.  Ec.  411.    See 

I'.  Bailey,  21  Gratt.  (Va.)  43.  early  cases    cited    and    discussed    in 

4.  De  Graw  v.  De  Graw,  7  Mo.  App.  Wadsworth  v.  Wadsworth,  81  Cal.  182. 
121;  Jones  V,  Jones,  108  N.  Y.  415;  In  a  Salt  for  Annulment  of  Hanlaipa 
Roth  V.  Roth,  104  111.  35 ;  Ross  v.  Ross,  the  court  might  grant  a  decree  for  res- 
129  Mass.  248;  Hood  v.  Hood,  no  titution  of  conjugal  rights  if  the  mar- 
Mass.  463;  Munson  v,  Munson,  60  Hun  riage  was  established  and  the  proof  was 
(N.  Y.)  189;  Hunt  V.  Hunt,  72  N.  Y.  otherwise  sufficient.  Clowes  v,  Jones, 
217;  Crabill  v.  Crabill,  22  Oregon  588;  3  Curt.  Ec.  185. 

Williams  v,  Williams,  130  N.  Y.  193 ;  Or  in  a  suit  for  restitution  of  conju- 

Williams  v.    Williams,  53  Mo.  App.  gal  rights  the  defendant  could  obtedn 
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absence  of  any  special  statute  in  the  statutes  relating  to  divorce, 
and  in  those  states  where  the  provisions  of  the  code  relating  to 
counterclaims  do  not  include  a  cross-demand  for  affirmative 
relief,  the  practice  of  the  ecclesiastical  courts  may  be  followed  on 
the  ground  that  such  practice,  in  the  absence  of  any  other,  has 
been  adopted  as  a  part  of  our  common  law.^ 

2.  Pnustice  in  Equity. — Where  jurisdiction  to  grant  divorce  has 
been  conferred  upon  courts  of  equity,  the  ecclesiastical  practice 
is  followed.*  When  a  suit  is  pending  for  divorce  for  one  cause 
the  defendant  is  not  compelled  to  institute  an  independent  pro- 
ceeding in  order  to  obtain  a  divorce  for  a  different  cause,  but  she 
may  allege  the  plaintiff's  offense  in  recrimination  and  also  as  a 
cause  for  divorce,  and  if  the  plaintiff  fails  in  his  proofs  she  will  be 
entitled  to  a  divorce  on  her  cross-bill.^ 

3.  Crois-petitions  under  the  Codes. — The  right  to  file  a  cross- 
petition  for  divorce  under  the  codes  is  not  always  clear,  as  the 
provisions  were  not  framed  with  reference  to  suits  for  divorce. 
The  cause  for  divorce  is  not  a  "  contract "  or  "  transaction " 
within  the  meaning  of  the  codes.*    Such  terms  have  no  reference 

a  decree  of  separation.    Anichini  v,  cross-actions   in    matrimonial    causes 

Anichini,  2  Curt.  £c.  210;  Djsart  v.  cannot  be  without  weight  in  this  con- 

Djrsart,  i  Rob.  £c.  106.  sideration." 

1.  Wuest  V,  Wuest,  17  Nev.  217.  8.  Osborn  v,  Osborn,  44  N.  J.  Eq. 

S.  In  Harrison  v.  Harrison,  46  N.  }.  257. 

Eq.  75,  the  court  refused  to  strike  an  4.  The   New    Tork  code  provided 

answer    denying    the  desertion    and  that   the    counterclaim    must    "arise 

alleging  desertion  on  the  part  of  plain-  out  of  one  of  the  following  causes  of 

tiff.    **  The  office  of  a  cross-bill,"  it  action :  (i)  A  cause  of  action  arising 

was  said,  "  is  to  enable  a  defendant  to  out  of  the  contract  or  transaction  set 

obtain  discovery  from  or  relief  against  forth  in  the  complaint  as  the  founda- 

a  defendant  or  codefendant  in  the  orig-  tion  of  the  plaintifTs  claim  or  connected 

ioal  bill,  so  that  he  may  make  a  more  with  the  subject  of  the  action.     (2)  In 

complete  and  effectual  defense  than  he  an  action  arising    on    contract,    any 

could  make  by  answer   alone,  or  so  other  cause  of  action  arising  also  on 

that  the  court  may  do  complete  jus-  .contract    and    existing    at    me    com- 

tice  to  all  parties    in  respect  to  the  mencement  of    the    action."     Under 

matter  put  in  litigation  by  the  original  this  section  it  was  held  that  plaintiff's 

bill.    If  new  facts  are  introduced  by  adultery  could    not    be  set  up  as  a 

it,  they  must  be  so  closely  connected  counterclaim  against  the  defendant's 

with  the  cause  of  action  set  up  in  the  adultery,  as  it   did  not  arise  out  of 

original  bill  as  to  render  the  cross- suit  **the  transaction  "  alleged.     Nor  was 

a  mere  auxiliary  of  the  original  suit,  such  offense  **  connected  with  the  sub- 

•*    •    The    English     ecclesiastical  ject  of  the  action."     R.F.  H.  t;.S.  H., 

courts  exhibited  a  greater  liberality  in  40  Barb.  (N.  Y.)  9;  Henry  v.  Henry, 

the  allowance  of  cross-actions  in  mat-  27  How.  Pr.   (N.  Y.  Super.  Ct.)  5; 

rimonial  causes  than  is  necessary  to  Terhune  v,  Terhune,  40  How.  Pr.  (N. 

sustain  this  cross-bill,  and  when  it  is  Y.C.  PI.)  258;   M'Intosh  v.  M'Intosh, 

remembered  that  chancery  borrowed  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  289. 

its  practice  respecting  cross-bills  from  This  defect  was  remedied  by  a  sec- 

those  courts,  and  that  in  this  state  it  tion  of  the  divorce  statute  (§  1770  of 

has   succeeded    to   jurisdiction    over  the   code)   permitting  any  cause  for 

matrimonial  causes,  which  was  so  long  divorce  to    be    set    up  as  a  counter- 

the  concern  of  those  courts,  it  would  claim  in  the  answer. .  Spahn  v,  Spahnr, 

seem  that  a  practice  sanctioned  by  the  12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

ecclesiastical  courts  with  reference  to  169 ;    Van  Benthuysen  v.  Van  Ben- 
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to  the  marriage  relation,  and  were  not  intended  to  include 
divorce  suits  or  authorize  cross-petitions  for  affirmative  relief.^ 
But  under  some  general  terms  of  the  code  it  has  been  held  that 
the  terms  "contract  or  transaction**  include  the  marriage  relation 
alleged  in  the  petition.*  It  is  clear  that  a  cross-petition  for 
divorce  is  sufficiently  connected  with  the  subject  of  the  action 
to  constitute  a  counterclaim  under  the  definitions  of  some  of 
the  codes.^  The  right  to  file  a  cross-petition  for  affirmative 
relief  is  derived  from  special  provisions  under  the  divorce  statutes 
of  some  of  the  states.* 

4.  Vature  and  Form  of  Crost-bill — Complota  Pleading. — The  cross- 
petition  is  in  many  respects  a  petition,  and  should  be  a  complete 
pleading  conforming  to  all  the  requirements  as  if  it  were  an 
original  petition  or  complaint.* 

Jnriidiotional  Faeu. — A  defendant'  need  not  allege  the  statutory 
residence  within  the  state,  or  the  domicil  of  the  parties,  or  other 
facts  showing  jurisdiction.®  The  court,  having  obtained  juris- 
diction of  the  parties  and  the  subject-matter  by  the  filing  of  a 
petition  of  a  resident  plaintiff  and  the  appearance  of  the  non- 
resident defendant,  will  retain  the  case  and  determine  the  rights 
of  both  parties.'' 

thuysen,  15  Civ.  Pro.  Rep.  (N.  Y.  Su-  Mo.  547;  Fickc  v.  Ficke,  63  Mo.  335; 

preme  Ct.)  334;  De  Meli  v,  De  Meli,  Carter  v.  Carter,  62  lU.  439. 

120  N.  Y.  492.  6.  The    cross-complaint  must  state 

1.  Wuest  V,  Wuest,  17  Nev.  217.  facts  sufficient  to  entitle  the  defendant 
See  also  dictum  in  De  Halej  v,  Haley,  to  affirmative  relief  like  a  petition.  It 
74  Cal.  489.  cannot  be  aided  bj  any  of  the  other 

2.  Under  the  California  Code  (§442)  pleadings.  It  is  defective  unless  it 
a  cross-petition  for  divorce  is  a  cross-  alleges  the  marriage,  residence  of  de- 
demand  '*  relating  to  or  depending  fondant,  and  a  cause  for  divorce.  Coult- 
upon  the  contract  or  transaction  upon  hurst  v,  Coulthurst,  58  Cal.  239. 
which  the  action  is  brought."  Wads-  VerlfloaUon. — Where  the  petition  or 
worth  V,  Wadsworth,  81  Cal.  182 ;  Mott  complaint  is  required  to  be  verified 
V.  Mott,  82  Cal.  413 ;  Blakely  v,  Blakely,  the  cross-petition  must  also  be  verified, 
89  Cal.  324;  Kirsch  v.  Kirsch,  83  Cal.  *  otherwise  it  need  not  be.  Musselmanv. 
633.  Musselman,  44.  Ind.  106;   Clutton  v. 

8.  A  cross-petition  for  divorce  was  Clutton  (Mich.  1896),  66  N.  W.  Rep. 

held  to  be  a  counterclaim  under  the  52 ;  Daly  v,  Wayne  Circuit  Judge,  102 

Iowa    code,  which    required    that    a  Mich.  392. 

counterclaim  must  arise  *'  out  of  the  6.  The  defendant  may  plead  recrim- 

contracts  or  transactions  set  forth  in  ination  without  alleging  that  she  is  not 

the  petition  or  connected  with  the  sub-  a  resident  of  the  state  or  without  other 

jectof  the  action."    Wilson  v.  Wilson,  allegation  of  jurisdiction.     Leseuer  v. 

40  Iowa  230.  Leseuer,  31  Barb.  (N.  Y.)  330. 

Under  tiie  Oregon  code,  a  cause  for  But  see  contra^  Coulthurst  v,  Coult- 

divorce  in  favor  of  defendant  is  held  to  hurst,  58  Cal.  239. 

be    a    counterclaim    and    sufficiently  T.  Where  the  husband  is  a  resident 

**  connected  with  the  subject  of  the  of  the  state  and  sues  for  divorce  the 

suit."    Dodd    V,    Dodd,    14    Oregon  wife  may  obtain  a  divorce  on  a  cross- 

338.  bill  although  she  is  not  a  resident  of 

4.  See    statutes  cited   in    Owen  v,  the  state.     Sterl  v.  Sterl,  2  111.  App. 

Qwen,  54  Ga.  527 ;  Jenness  v.  Jenness,  223 ;  Jenness  v.  Jenness,  24  Ind.  355 ; 

24  Ind.  355;  Armstrong!;.  Armstrong,  Ferry  v.  FerrVi  9  Wash.  239;  Clutton 

27  Ind.  186;  Glasscock  v.  Glasscock,  v.   Clutton   (Mich.   1896),  66  N.  W. 

94  Ind.  163 ;   Hoffman  v,  Hoffman,  43  Rep.  52. 
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. — The  cross-petition  should  contain  a  general  denial  of 
the  causes  for  divorce  alleged  in  the  petition,  for  if  the  defendant 
is  gfuilty  as  alleged  neither  party  will  be  entitled  to  a  divorce.* 

teuMa  te  IMToroe. — Each  cause  for  divorce  should  be  alleged  as 
in  a  petition,  otherwise  the  bill  will  be  defective.*  The  defendant 
may  set  up  causes  for  divorce  which  accrued  after  the  suit  was 
commenced.' 

Baliof  Olrtaiaable. — In  the  cross-petition,  or  answer  in  the  nature 
thereof,  the  defendant  may  seek  any  kind  of  relief  concerning  the 
marriage  relation  regardless  of  the  relief  prayed  for  in  the  peti- 
tion. Thus  in  a  suit  for  absolute  divorce  the  cross-petition  may 
be  for  a  separation,*  or  an  absolute  divorce,*  or  alimony  without 
divorce,*  or  a  settlement  of  property  rights,'  or  a  decree  annul- 
ling the  marriage.*  In  an  action  for  a  decree  of  separation  the 
defendant  is  not  confined  to  a  prayer  for  the  same  relief,  but  may 
demand  an  absolute  divorce.®  Or  in  an  action  to  annul  the 
marriage  of  the  parties,  they  may  assert  the  validity  of  the  mar- 
riage and  pray  for  an  absolute  divorce  **  or  for  alimony  without 
divorce.** , 

At  What  stago. — The  answer  and  cross-bill  may  be  joined  in  one 
pleading.**  But  where  application  is  made  before  taking  testi- 
mony, leave  may  be  granted  to  file  a  cross-bill  after  the  greater 
portion  of  the  plaintiff's  evidence  has  been  taken.*' 

But  see  contra^  Valk  v.  Valk,  i8  R.  preme  Ct)  169.    See  also  Allen  v,  Al- 

I.  639.  len,  Hempst.  (U.  S.)  58. 

Allmoiiy. — A  nonresident  wife  maj  6.  Wuest  v,   Wuest,   17  Nev.  217; 

recover  alimony  without  divorce  in  the  Shafer  v.  Shafer,  10  Neb.  468. 

state  where  the  husband  resides.     Tol-  6.  Mott  v.  Mott,  82  Cal.  413 ;  Dewees 

man  v,  Tolman,  i  App.  Cas.  (D.  C.)  v.  Dewees,  55  Miss.  315;  Butler  v.  But- 

209;    Miller  v.   Miller,  33   Fla.  453;  ler,  38  N.  J.  Eq.  626. 

Keerl  V.  Keerl,  34  Md.  21.  In  a  suit  for  absolute  divorce  the 

1.  5  Am.  and  Eng.  Encjc.  of  Law  wife  may  allege  cruelty  in  a  cross-peti- 

824;  Pease  v.  Pease,  72  Wis.  136.  tion  and  pray  for  alimony  and  main- 

The  pleading  is  both  an  answer  and  tenance  and  custody  of  the  children 

across-petition,  as  in  Harrison  v.  Har-  although  she  does  not  ask  for  a  di- 

rison,  46  N.  }.  £q.  75.  vorce.     Gilpin  v.  Gilpin,  12  Colo.  504. 

1.  Clark  V,  Clark,  5   Hun  (N.   Y.)  7.  Mott  v,  Mott,  82  Cal.  413. 

340;  Chestnut  v.  Chestnut,  88  111.  548;  8.  Wheeler  v.  Wheeler,  76  Wis.  631 ; 

Moores  v.  Moores,  16  N.  J.  Eq.  275.  Freeman  v.  Freeman  (Ky,  1890),  13  S. 

8.  Martin    v,    Martin,    33   W.  Va,  W.  Rep.  246;  Jones  v,  Jones,  71  Hun 

^.  (N.  Y.)  519. 

Faeta  (kmoendiig  the  Property  of  the  9.  Harrison  v,  Harrison,  46  N.  J.  Eq. 

or  other  facts  necessary  to  en-  75;  Van  Benthuysen  v.  Van  Benthuy 


title  the  wife  to  ancillary  relief  may  be  sen,  15  Civ.  Pro.  Rep.  (N.  Y.  Supreme 

set  out  as  in  an  original  petition.    Mott  Ct.)  234;   Depass  ^.  Winter,  23  La. 

V.  Mott,  82  Cal.  413.    See  also  Oliver  Ann.  422. 

V.  Oliver,  5  Ala.  75.  10.  Wadsworth    v,  Wadsworth,    81 

4.  Pease  v.  Pease,  72  Wis.  136.    The  Cal.  182. 

defendant  may  allege    adultery  as   a  11.  Poole  v,  Wilber,  95  Cal.  339. 

cause  for  absolute  divorce,  or  cruelty  12.  Johnsoni;.Johnson,  5oMich.  293. 

as  cause  for  separation,  as  the  statute  But  see  contra^  Allen  v.  Allen,  Hempst. 

enables  the  parties  to  settle  all  their  (U.  S.)  58. 

controversies  in  one  action.     Spahn  v,  18.  Van  Voorhis  v.  Van  Voorhis,  94 

SpAbn,  ZJ  Abb.  N.  Cas.  (N.  Y.  Su-  Mich.  60. 
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B«plj. — In  order  to  raise  an  issue  upon  the  charges  in  the  cross- 
petition  the  plaintiff  must  deny  the  same  in  a  pleading  usually 
termed  a  reply.^ 

Both  Petitioiui  Trot. — If  the  court  finds  that  the  allegations  of  both 
the  petition  and  cross-petition  are  true  the  suit  must  be  dismissed, 
as  neither  party  is  entitled  to  a  decree.* 

VI.  DEMUBBEB^CausM  for. — The  sufficiency  of  a  petition,  an- 
swer, or  cross-bill  in  a  divorce  suit  may  be  tested  by  demurrer,  as 
in  other  suits.'  If  the  petition  does  not  allege  sufficient  facts 
to  constitute  a  cause  for  divorce,*  or  there  is  a  misjoinder  of 
causes  for  divorce  or  causes  for  divorce  and  other  relief,^  or  it 
appears  on  the  face  of  the  petition  that  the  court  has  no  juris- 
diction •  or  that  the  suit  is  barred  by  the  statute  of  limitations,^ 
a  demurrer  will  be  sustained. 

When  Oromilod. — If  all  the  essential  facts  which  constitute  a 
cause  for  divorce  have  been  alleged,  or  if  sufficient  facts  may 
be  reasonably  inferred  from  those  alleged,  the  demurrer  will  be 
overruled.* 

Indoflniteneit. — A  petition  for  divorce  may  be  vague  and  indefinite 
and  yet  state  a  cause  for  divorce.  In  such  case  the 'remedy  is 
not  by  demurrer,  but  by  a  motion  to  make  the  petition  more 
definite  and  certain.® 

Vo  Abiwv  after  Demurrw. — ^Where  a  demurrer  to  an  answer  is 
sustained,  or  where  a  demurrer  to  a  petition  is  overruled  and 
no  answer  is  filed,  a  decree  of  divorce  cannot  be  entered  as  on 

1.  Leslie  v,  Leslie,  ii  Abb.  Pr.  N.  S.  6.  Fritz  v.  Fritz,  23  Ind.  388;  Uhl  v, 

(N.  Y.  C.  PI.)  311;  Ficke  v,  Ficke,  63  Uhl,  52  Cal.  250. 

Mo.  335.  6.     See  supra,  III.  2.  Allegation  of 

In  Armstrong  v.  Armstrong,  27  Ind.  Other  jurisdictional  Facts, 

186,  this  pleading  Is  termed  an  ^*  answer  7.  In  some  states  the  statute  of  limi- 

to  the  cross-petition."  tations  must  be  pleaded  in  the  answer. 

Fallnze  to  Deny  the  AUegatloiui  of  the  Rice  v.  Rice,  13  Oregon  337;  Eggerth  v, 

cross-petition  will  not  entitle  the  de-  Eggerth,  15  Oregon  626.    And  see  gen- 

fendant  to  a  decree  bj  default  without  erall^  the  article  Limitations,  Stat- 

adequate  and  satisfactory  proof.    Free-  utes  of. 

man  v.  Freeman  (Ky«  1890),  13  S.  W.  8.  Huston  v.  Huston,  63  Me.  184 ; 

Rep.  246;  Sylvis  V,  Sylvis,   11  Colo.  Holyoke  t;.  Holyoke,  78  Me.  404;  Mur- 

319;  Nichols  V.  Nichols,  39  Mo.  App.  phy  v.  Murphy,  95  Ind.  430;  Van  Ben- 

291.  thuysen  v.  Van  Benthuysen  (Supreme 

3.  Alexander  v,  Alexander,  1^0  Ind.  Ct),  2  N.  Y.  Supp.  238,  15  CIt.  Pro. 
555;  Ribet  V,  Ribet,  39  Ala.  348;  Hoff  Rep.  (N.  Y.)  234;  Steel  v.  Steel,  104 
V.  Hoff,  48  Mich.  281 ;  Gullett  v,  Gul-  N.  Car.  631. 

lett,  25  Ind.  517;  Redington  v.  Red-  A  demurrer  to  a  petition  for  divorce 

ington,  2  Colo.  App.  8,  and  cases  cited,  will  be  overruled  if  it  states  facts  which 

8.  Vance  v.  Vanoe,  17  Me.  203 ;  Mix  entitle  the  plaintiff  to  separate  main- 

t;.  Mix,  I  Johns.  Ch.(N.  Y.)  204;  Stone  tenance.    Hooper  v.  Hooper,  19  Mo. 

V.  Stone  (N.  J.  Eq.  1888),  15  Atl.  Rep.  355. 

245;   Burton   v.  Burton,   58  Vt  414;  9.  Goodwin  t;.  Goodwin,  23  N.  J.  Eq. 

Black  V,  Black,  27  N.  J.  Eq.  664 ;  Reese  210 ;  Marsh  v.  Marsh,  16  N.  J.  Eq.  391 ; 

V,  Reese,  23  Ala.  785.    See  petition  and  Black  v.  Black,  26  N.  J.  Eq.431 ;  Brown 

demurrer  in  Steel  v.  Steel,  104  N.  Car.  v.  Brown,  138  Ind.  257;  Van  Driele  v. 

631.  Van  Driele,  58  Mich.   273.     See  also 

4.  Steel  V.  Steel,  104  N.  Car.  631 ;  article  Definitensss  and  Certain- 
Holyoke  v.  Holyoke,  78  Me.  404.  ty  in  Pleadings,  vol.  6,  p.  246. 
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confession  or  default  without  adequate  proof.^ 

Vn.  Seplt. — ^Where  new  matter  is  set  up  in  the  answer  the 
defendant  should  file  a  reply  as  in  other  actions.*  A  statement 
by  way  of  defense  of  facts  which  are  merely  inconsistent  with 
those  stated  by  the  plaintiff  is,  in  effect,  a  denial  and  not  new 
matter  requiring  a  replication.* 

Vm.  AMEKDMElTTfl — OenenUj  Allowable. — Whether  the  divorce 
suit  is  a  proceeding  in  equity  or  a  civil  action  under  the  code, 
the  general  concurrence  of  the  authorities  is  that  amendments 
may  be  allowed  as  in  other  suits  or  actions.* 

iHieretioiiary. — The  allowance  of  amendments  is  generally  within 
the  discretion  of  the  court  and  is  to  be  exercised  in  aid  of  justice 
and  in  order  that  a  trial  of  the  divorce  suit  may  be  had  on  its 
merits.*  This  discretionary  power  appears  to  be  without  limit 
except  that  the  amendment  shall  not  change  the  nature  of  the 
action.* 

Extent  of  Amondmontt. — A  petition  for  divorce  cannot  be  amended 
to  a  petition  for  the  annulment  of  marriage.^  But  where  the 
facts  alleged  state  a  cause  for  divorce,  or  for  alimony  without 
divorce,  the  prayer  of  the  petition  may  be  amended  so  as  to  ask 

1.  Rice  V,  Rice,  13  Oregon  337.  Robertson,  9  Daly  (N.  Y.)  44;  Klein 
The  cause  for  divorce  must  be  es-    v,  Klein,  11  Abb.  Pr.  N.  S.  (N.  Y.  Su- 

tablished  by  competent  testimony  in  per.  Ct.)  450;  Gardner  t;.  Gardner,  2 

all  cases,  and  cannot  be  granted  on  the  Gray  (Mass.)  434.     And  see  generally 

admissions  of   parties  on    demurrer,  article  Amendments,  vol.  i,  p.  458. 
Rie  V.  Rie,  34  Ark.  37.    And  see  Gray        The  provisions  of  the  code  relating 

V.  Gray,  143  N.  Y.  358.  to  amendments  are  applicable  to  di- 

2.  Leslie  v,  Leslie,  11  Abb.  Pr.  N.  vorce  suits.    Robertson  v.  Robertson, 
S.  (N.  Y.  C.  PI.)  311 ;  Ficke  v,  Ficke,  9  Daly  (N.  Y.)  44. 

&  Mo.  331J;  Armstrongs.  Armstrong,  6.  Harrington    v.   Harrington,    107 

27  Ind.  186;  Sullivan  v.  Sullivan,  34  Mass.  329;   Ford  v.  Ford,  104  Mass. 

Ind.  368;  Peck  v.  Peck,  44  Hun  (N.  Y.)  198 ;  Musselman  v.  Musselman,  44  Ind. 

390.     See  generally  the  article  Reply.  106;  Olleman  v.  OUeman  (Ind.  1895), 

Hime  mro  Tnno. — Where  the  objec-  42  N.  E.  Rep.  470. 
tion  that  no  replication  was  filed  is  Delay. — Leave  to  amend  may  be  de- 
raised  after  judgment,  the  court  may  nied  where  the  applicant  is  gviilty  of 
allow  the  replication  filed  nunc  fro  unreasonable  delay  in  asking  for  such 
tnnc.  Daly  v.  Wayne  Circuit  Judge,  relief.  Burr  v.  Burr,  2  Edw.  Ch.  (N. 
102  Mich.  392.  Y.)  448. 

S.  A  petition    for  divorce    on    the  6.  See  article  Amendments,  vol.  i, 

ground  of  desertion  alleged  that  plain-  pp.  547-567 ;  Grove's  Appeal,  37  Pa.  St. 

tiff  was  compelled   to  leave  defend-  443. 

ant  on  account  of  certain  misconduct.  A  libel  for  divorce  for  adultery  may 

The  answer  and  cross-petition  alleged  be  amended  by  alleging  cruelty  as  a 

that  plaintiff  left  the  defendant  with-  cause    for    separation.     Anderson    v, 

out  cause.    The  court  held  that-the  an-  Anderson,  4  Me.  100. 

swer  was,  in   effect,  a  denial   and   no  Where,  as  in  New  Torh^  the  suit  for 

reply  was  necessary.    Sylvis  xk  Sylvis,  an  absolute  divorce  is  different  in  many 

II  Colo.  331.  respects  from  an  action  for  separation, 

4.  Melvin  v,  Melvin,  130  Pa.  St.  6;  a  petition  for  absolute  divorce  cannot 

Lee  V.  Lee,  3  Wash.  236;  Miller  v,  be  amended  so  as  to  state  a  cause  for 

Miller,  40  N.  J.  Eq.  475;  Barrett  t;.  separation.     Robertson  v,  Robertson, 

Barrett,  37  N.  J.  Eq.  29;  Walton  v,  9  Daly  (N.  Y.)  52. 

Walton,  32  Barb.  (N.  Y.)  203;  Wood  7.  Schafberg  v.  Schafberg,  52  Mich. 

V,  Wood,  59  Ark.  441 ;  Robertson  v,  429.   ' 
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for  an  absolute  divorce  '  or  for  a  decree  for  alimony  or  separate 
maintenance* 

If  the  8nit  Ii  Premntnre,  the  plaintiff  will  be  allowed  to  file  an 
amended  petition  alleging  a  residence  for  the  required  time  in 
the  state,'  or  that  the  defendant  is  guilty  of  desertion  for  the 
statutory  period.* 

On  Demurrer  Sutained. — Where  a  demurrer  to  a  pleading  has  been 
sustained,  leave  will  be  granted  to  file  an  amended  petition  as  in 
other  cases.* 

The  Pmyer  of  the  petition  may  be  amended  to  ask  for  any 
different  relief  justified  by  the  pleadings.* 

The  Appliofttien  for  LeftTe  to  amend  should  be  made  promptly  on 
discovery  of  the  defect,  but  it  seems  that  an  amendment  will  be 
allowed  at  any  stage  of  the  proceedings,  as  before  answer,*  or 
after  cause  was  at  issue,®  or  during  the  trial,®  or  after  the  cause 
has  been  submitted.^® 

After  Trial. — Even  where  the  cause  has  been  submitted  to  the 
Supreme  Court,  leave  will  be  granted  to  amend  the  pleadings  to 
conform  to  the  evidence,^*  or  such  amendment  will  be  regarded 
as  made.^*  But  such  amendment  will  not  be  permitted  if  it  would 
entitle  the  adverse  party  to  introduce  additional  evidence  and 
the  decree  is  to  be  dismissed  on  other  grounds.^' 

1.  Williams  t;.  Williams,  96  Kj.  397.    Lee  v.  Lee,  3  Wash.  236;  Armstrong 

2.  Kiemme  v,  Klemme,  37  111.  App.    v.  Armstrong,  27  Ind.  186. 

54 ;   Hackney  v.  Hackney,  9  Humph.  10.  After  pleadings  and   proof  are 

(Tenn.)  450.  submitted  to  the  court,  leave  will  be 

8.  Where  the  plaintiff  had  not  re-  granted  to  allow  the  wife  to  amend  so 
sided  in  the  state  for  one  year,  as  re-  as  to  recover  alimony.  Miller  v.  Mil- 
quired  by  the  statute,  she  will,  after  a  ler,  40  N.  J.  Eq.  475. 
residence  of  one  year,  be  permitted  to  If  the  parties  resided  in  the  state 
file  an  amended  petition  alleging  the  the  court,  on  granting  the  decree,  may 
required  residence.  Wood  v.  Wood,  permit  the  petition  to  be  amended  so 
59  Ark.  441.  as  to  show  jurisdiction.     Barrett   v. 

Such  practice,  while  not  erroneous,  Barrett,  37  N.  J.  Eq.  29. 

is  not  sanctioned.    Steele  v.  Steele,  35  11.  Heilbron  v,  Heilbron,  158  Pa.  St. 

Conn.  48.  297. 

4.  Logan  t;.  Logan,  2B.  Mon.(Ky.)  12.  A  defective  verification  may  be 

142;  Butler  V,   Butler,  4  Litt.  (Ky.)  amended  in  the  Supreme  Court,  though 

201;  McCrocklin  v.  McCrocklin,  2  B.  amendment  is  unnecessary  if  the  de- 

Mon.    (Ky.)   370;   Martin  v.  Martin,  feet   has   been  waived.     Holcomb   v. 

33  W.  Va.  695.  Holcomb,  100  Mich.  421 ;  Harrison  v. 

6.  Walton  v,  Walton,  32  Barb.  (N.  Harrison,  94  Mich.  559. 

Y.)  203.  Where  a  cause  is  reversed  by  the 

6.  See  sHpra^  III.  9.  Prayer,  Supreme  Court  because  the  petition 

T.  Freeman  v.  Freeman,  39  Minn,  does  not  state  a  cause  of  action,  leave 

370.  will  be  granted  to  amend.    Jones  v. 

8.  Where  evidence  that  is  sufficient  Jones,  62  N.  H.  463. 

to  prove  acts  of  cruelty  is  discovered  An  amendment  will  not  be  permitted 

after  commencement  of  the  suit  the  which   raises  issues   not  tried  in  the 

wife  will  be  allowed  to  amend  although  lower  court.     Bamford  v.  Bamford,  4 

she   was  aware  of  the  cruelty  when  Oregon  30. 

inflicted.     Briggs  v,  Briggs,  20  Mich.  See  generally  article  Amendments, 

34.  vol.  r,  pp.  582,  583. 

9.  Melvin  v,  Melvin,  i3oPa.*St.  6;  18.  An    allegation    that    defendant 
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IX.  SirpPLEKEVTAL  PlEABIHeB — V6oeMlt7  for. — A  cause  for  divorce 
which  occurred  after  the  suit  was  commenced  cannot  be  shown, 
either  directly  or  in  recrimination,  unless  such  cause  has  been 
alleged  in  a  supplemental  or  amended  pleading  of  some  kind.^ 

V«w  0mm  of  Action. — But  it  is  held  that  a  new  substantive  cause 
of  action  upon  which  a  judgment  can  be  had  without  joining  it 
with  the  original  complaint  cannot  be  set  up  by  supplemental 
complaint.^  The  plaintiff,  it  is  said,  must  dismiss  his  case  and 
file  a  new  petition,*  or  he  may  bring  a  separate  and  independent 
suit  on  the  new  cause  of  action.*  But  it  seems  that  the  matter 
is  discretionary  with  the  court,  and  the  supplemental  pleadings 
are  generally  permitted  in  order  that  the  rights  of  the  parties 
may  be  determined  in  one  proceeding.* 

turned  the  plaintiff  out  of  doors  on  a  cer-  (N.  Y.  C.  PI.)  416,  7  Misc.  Rep.  (N. 

tain  date  maybe  amended  after  trial  to  Y.)  23 ;  Lutz  v.  Lutz,  5a  N.  }.  Eq.  241. 

allege  the  defendant's  refusal  to  permit  8.  Milner  v.  Milner,  a  Edw.  Ch.  (N. 

the  plaintiff  to  return  and  cohabit  with  Y.)  114* 

him.  Powers's  Appeal,  120  Pa.  St.  3ao.  If  the  action  is  premature  the  defect 

1.  Klemme  v.  Klemme,  37  111.  App.  cannot  be  cured    by  filing  a   supple- 

54;  Burdell  v.  Burdell,  2  Barb.  (N.  mental  petition  after  the  cause  of  action 

Y.)  473;  Feigley  v,  Feigley,  7  Md.  accrued.     Embree  v,  Embree,  53  111. 

537.  And  see  generally  article  Supplb-  394. 

MBNTAL  Plbadings.  In  Smith  v.  Smith,  2a  Kan.  699,  the 
No  decree  could  be  based  on  such  court  refused  to  allow  a  supplemental 
proof,  because  it  is  not  the  cause  for  petition  to  be  filed  alleging  a  desertion 
divorce   alleged    or    complained    of.  which  was  not  complete  when  the  suit 
Halsted  v,  Halsted,  7  Misc.  Rep.  (N.  was  commenced.     "  We  do  not  under- 
Y.  C.  PI.)  33,  5  Misc.  Rep.  (N.  Y.)  stand,"  said  the  court,  "that  a  party 
416;  Ferrier  v.  Ferrier,  4   Edw.  Ch.  may  commence  suit  before  a  cause  of 
(N.  Y.)  296.  action  accrues,  and  then,  after  it  ac- 
Where  cruelty  or  adultery  occurred  crues,  as  a  matter  of  right,  file  a  sup- 
after  the  commencement  of  the  suit,  or  plemental   petition  alleging  the  facts 
^hcre  the  period  of  desertion  was  not  showing  this.  »  »  »  We  do  not  mean 
complete  at  the  time  the  action  was  that  a  court  may  not  allow  this,  or 
commenced,   the  plaintiff  may  file  a  that  it  may  never  be  done.     But  it  is 
supplemental  petition  setting  up   the  not  a  matter  of  right.     The  circum- 
new  cause  for  divorce.  Steele  v.  Steele,  stances  must  be  such  as  to  excuse  the 
35G)nn.48;  Cornwall  v.  Cornwall,  30  premature  commencement  of  the  ac- 
Hun  (N.  Y.)  573;  Butler  v.  Butler,  4  tion,  and  to  show  that  the  interests  of 
Litt.  (Ky.)  aoi ;  Logan  v.  Logan,  2  B.  justice  require  the  change,  rather  than 
Mon.  (Ky.)    142 ;  ^^cCrocklin  v.  Mc-  the  dismissal,  of  the  present  and  the 
Crocklin,  2  B.  Mon.  (Ky.)  370 ;  Scoland  commencement  of  a  new  action." 
V.  Scoland,    4  Wash.    118;  Davis   v.  4.  Cordier  v.  Cordier,  26  How.  Pr. 
Davis,  19  111.  334;  Adams  v,  Adams,  (N.  Y.  Supreme  Ct.)  187. 
20  N.  H.  299.  6.  See  article  Amendments,  vol.  i, 

CtaMral   Code   Frovlsloii. — It   would  p.  576. 

seem  that  the  plaintiff  would  have  this  In  a  suit  for  divorce  for  cruelty,  a 

right  under  a  general  provision  of  the  supplemental  petition  may  be  filed  al- 

code  permitting  a  supplemental  plead-  leging  acts  of  cruelty  occurring  after 

ing  '*  alleging  material  facts  which  oc-  the  commencement  of  the  action,  not 

curred  after  his  former  pleading,  or  of  as  a  new  cause  of  action,  but  in  aid  of 

which  he  was  Ignorant  when    it  was  tlie    original    petition.     Cornwall    v. 

made."     Blanc  r.  Blanc,  67  Hun  (N.  Cornwall,  30  Hun  (N.  Y.)  573. 

Y.)  384.     See  contra^  Neiberg  v.  Nei-  Where  Condonation  Is  Interposed  as  a 

bei^g,  S.MIsc.  Rep.  (N.  Y.  Super.  Ct.)  defense  of   a  suit  for  divorce  on  the 

97.  ground  of   adultery,  the  plaintiff  will 

S.  Halsted  v.  Halsted,  5  Misc.  Rep.  be  allowed  to  file  a'^n  amended  petition 
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BylMiniduLt. — It  is  well  established  by  the  adjudications  that 
the  defendant  may  in  a  supplemental  answer  set  up  any  cause 
for  divorce  which  occurred  or  accrued  after  the  action  was  begun, 
as  in  such  case  the  conduct  of  the  plaintiff  may  amount  to 
recrimination.^ 

X.  PB0GB8S  AVB  VoTlCOl — 1.  SnbpoBna  or  SnmmoiUL — ^The  subpoena 
or  summons  in  a  divorce  suit  must  conform  to  the  rules  of  the 

court  and  the  general  statutes  of  the  state  and  must  be  served 
as  in  other  civil  actions.* 

charging  the  defendant  with  acts  of  "  a  plaintiff  xnaj  discontinue  and  sue 

adultery  subsequent  to  the  alleged  con-  over  again,  while  a  defendant  cannot." 

donation  and  since  the  commencement  Halsted  v.  Halsted,  5  Misc.  Rep.  (N. 

of  the  suit.    If  the  adulterj  had  been  Y.  C.  PI.)  416;  Day  v»  Day,  N.  Y.  L. 

committed  before  the  suit,  the  offense  J.  Sept.  7,  1893. 

will  be  incorporated  in  the  petition  by  8iipi»lemeiital  PetltUm  flir  Alimony. — 

amendment,  but  if  after,  it  can  be  in-  After  the  issues  were  made  up  the  wife 

troduced  by  a  supplementary  petition,  was  permitted  to  file  a  supplemental 

Lutz  V,  Lutz,  52  N.  J.  Eq.  241.  petition  for  alimony  and  a  distribution 

Bight  to  Iiijimotloii  or  Attaolmiaiit. —  of  property,  setting  up  the  value  and 

A  supplementary  bill  may  be  filed  set-  description  of  the   real  and  personal 

ting  up  any  new  facts  which  have  oc-  property  owned  by  each  party  and  the 

curred  since  the  commencement  of  the  incumbrances  on  the  same.     On  ap- 

action  which  would  entitle  the  wife  to  peal  the  Supreme  Court  sustained  this 

an  injunction  or  attachment.    See  Peck  order,  saying :  ''It  was  eminently  fit 

v.  Peck,  66  Mich.  586.  and  proper,  although  not  absolutely 

The  Orantliig  or  Baftising  tlM  PxlvilBge  necessary,  that  such  a  pleading  should 

of  filing  a  supplemental    pleading  is  be  filed,  in  order  that  the  issue  might 

within  the  discretionary  power  of  the  be  rtnade  more  specific  than  in  the  orig- 

court,  and  may  be  refused  if  the  right  inal  pleading.    The  course  pursued  is 

to    make    the    application    has    been  not  only  free  from  objection,  but  it  is 

waived  or  the  application  is  made  at  in  accordance  with  the  better  practice, 

too  late  a  stage  of  the  action.    Scoland  and  may  be  followed  with  advantage 

V,  Scoland,  4  Wash.  118.  in  other  cases.''     Johnson  v,  Johnson 

I.  Smith  V,  Smith,  4  Paige  (N.  Y.)  (Colo.  1895),  43  Pac-  R«P-  'SO- 

a;    Strong  v.  Strong,  3    Robt.  (N.  2.  Temple  v.  Temple,  13 Lea  (Tenn.) 

.)  669,    28  How.  Pr.   (N.   Y.)  432;  160;    Brown  v.  Brown,   59   111.    315; 

Fuller  V.    Fuller.  41    N.   J.  £q.  198;  Brown  v.  Brown, 15  Mass.  389;  Roches- 

Brisco  V.  Brisco,  2  Add.  Ec.  259.  terv.  Rochester,  i  Oregon  307;  Wana- 

Under  section  544  of  the  New  Tork  maker  v.  Wanamaker,  10  Phila.  (Pa.) 

Code  Civ.  Pro.  a  defendant  in  a  suit  466;    Phelps  xk  Phelps,  7  Paige  (N. 

for  divorce  for  adultery  may  plead  by  Y.)  150. 

supplemental  answer  acts  of  adultery  The  Affidavit  of  Sarrlee  of  summons 
committed  by  plaintiff  since  the  suit  should  show  the  place  where  the  de- 
was  commenced.  Blanc  V,  Blanc,  67  fendant  was  served.  Dunn  t;.  Dunn,  4 
Hun  (N.  Y.)  384.  Paige  (N.  Y.)  425;  Shetzler  v,  Shetz- 

If  defendant  becomes  entitled  to  a  ler,  2   Edw.  Ch.  (N.  Y.)  584.     And 

divorce  for  desertion,  she  may  plead  should   be  made  part  of  the  record, 

such  desertion  although  the  period  of  Townsand  v.  Townsand,  21  111.  540. 

desertion  was  not  complete  when  the  An  affidavit  of  a  private  person  that 

suit  was  beg^n.     Martin  v,  Martin,  33  he  served  the  summons  is  sufificient, 

W.  Va.  695.  although  sworn  to  before  the  plaintiff 

la  New  Toik  it   is  held  that  the  de-  attorney,  and  does  not  otherwise  com- 

fendant  may  set  up  any  cause  for  di-  ply  with  the  rules  of  the  court.   Young 

vorce  committed  by  the  plaintiff  since  v.  Young,  18  Minn.  90. 

the  action  was  commenced,  although  The  Setum  of  an  Officer  may  be  con- 

the    plaintiff  cannot    file    a    supple-  tradicted,  before  decree,  by  showing 

mental  petition  under  similar  circum-  that  the  person  with  whom  a  copy  of 

stances,    the    distinction    being    that  the  summons  was  left  was  not  a  mem- 
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TtoUowing  duAOtty  PraetiM. — In  those  states  where  the  suit  is  in 
equity  the  chancery  practice  must  be  followed.^ 

la  thA  Code  Stotet  the  divorce  suit  is  an  action  under  the  code  and 
the  summons  must  conform  to  the  general  provisions  of  the  code.* 

The  Vatnre  of  the  BeUef  Denuuided  should  be  indorsed  on  the  sum- 
mons if  required  by  statute,  but  the  failure  to  do  so  is  not 
prejudicial  error  and  objection  must  be  made  before  a  default  is 
entered.* 

Defondant  in  Ponoii. — ^The  summons  should  be  served  upon  the 
defendant  in  person,  and  where  the  court  is  empowered  to  direct 
the  manner  of  service  this  is  usually  required.* 

ber  of  defendant's  family.    Brown  v,  tered    at   the   term  if  summons    was 

Brown,  59  111.  315.  served  ten  days  before  the  term,  and  a 

Da  Bhode  IBland  the  court  is  author-  decree  of  divorce  so  rendered  will  not 

ised  by  statute  to  prescribe,  by  general  be  revested.     Rochester  v,  Rochester, 

rule  or  otherwise,   the  notice   to   be  i  Oregon  307, 

given,  within  or  without  the  state,  and  Under  a  statute  permitting  a  decree 

may  issue  such  processes  as  may  be  to  be   rendered  by  the  court  of  the 

necessary  to  carry  into  effect  all  powers  county  **  where  the  parties,  or  one  of 

conferred  upon  them  in  relation  to  the  them,  resides,"  a   summons   may   be 

same.  served  on  the  wife  in  another  county. 

Who  may  Bexre. — Where  the  statute  Brown  v.  Brown,  10  Neb.  349. 

directs  the  method  and  time  of  serving  1.  Welch  v.  Welch,  16  Ark.  537. 

summons  in  divorce  suits,  but  does  not  A  common  provision  of  the  divorce 

authorize  any  person  to  serve  the  same,  statutes  is  that  like  process  and  pro- 

the  presumption   is   that  it  must  be  ceeding  shall  be  had  in  divorce  cases 

served  by  the  same  officer  as  other  as  are  had  in  *'  other  cases  in  chan- 

writs  and  summons.     Spafford  t;.  Spaf-  eery."     See  statutes  in  Alabama,  Ar^ 

ford,  16  Vt.  Kii*  kansas J   Florida f  Illinois,  Maryland, 

Under  such  statutes  a  constable  or  a  Mississippi,  Montana,  Tennessee,  Vir- 

disinterested  person  cannot  serve  the  ginia.  West  Virginia, 

summons  unless  by  a  special  order  of  S.  Brown  v.   Brown,   10  Neb.  349; 

the  court.     Brown  v.  Brown,  15  Mass.  Rudolph  v,  Rudolph,  19  Civ.  Pro.  Rep. 

389;  Leavitt  v.  Leavitt,  135  Mass.  191.  (Buffalo  Super.  Ct.)  424;  Rochester  v, 

Tbna  of  Bervlea. — Where  the  sum-  Rochester,  i  Oregon  307. 
mens  is  not  served  ten  days  before  the  A  common  provision  of  the  divorce 
term  of  court,  as  required  by  law,  the  statute  in  the  code  states  is  that  the 
failure  to  do  so  is  a  ground  for  con-  same  process  and  proceedings  shall  be 
tinuance,  but  not  a  ground  for  quash-  had  '*as  in  other  civil  suits  or  actions.'* 
ing  the  writ.  Bratton  v.  Bratton,  79  See  statutes  in  Arizona,  Georgia, 
Ind.  588.  Iowa,  Kansas,  Missouri,  Nebraska, 
SirifieelnAiiotliorOoiiBty.— A  subpoena  North  Carolina,  Texas,  Utah,  Wash- 
in  divorce  may  be  served  by  the  sheriff  ington,  Wisconsin,  Wyoming, 
of  the  county  in  which  the  defendant  8.  In  Rudolph  v,  Rudolph,  19  Civ. 
resides,  and  no  special  authorization  by  Pro.  Rep.  (Buffalo  Super.  Ct.)  424,  13 
the  court  is  necessary.     Fillman*s  Ap-  N.  Y.  Supp.  81,  a  decree  of  separation 

peal,  99  Pa.  St.  286.  was   rendered   on   default   where  the 

Where    the    defendant    resides     in  summons  was  indorsed  *'  action  for  a 

another  county ,  a  service  of  summons  divorce."     This  was  held  to  be  error 

is  not  sufficient;  there  must  be  a  pub-  without  prejudice. 

lication  of  summons  also.     Harter  v.  Where  the  summons  is  properly  in- 

Harter,  5  Ohio  319.  dorsed,  but  the  copy  served  is  not,  the 

Where   the   summons   is  served  in  latter  may  be  amended.   Sears  v.  Sears, 

another  county  the  service  should  be  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 

made    thirty    days    before   thr  com-  432. 

mencement  of  the  term,  but  under  a  4.  Labotiere  v.  Labotlere,  8  Mass. 

general  statute  relating  to  summonses  383;   Smith   v.   Smith,  9  Mass.   423; 

in  all  civil  actions  a  decree  may  be  en-  Randall  v.  Randall,  7  Mass.  502. 
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Where  the  statute  is  silent  as  to  personal  service  on  a  defend- 
ant who  resides  in  another  state,  the  court  may,  in  its  discretion, 
refuse  a  divorce  on  service  by  publication  where  the  circum- 
stances are  such  as  to  arouse  a  suspicion  that  the  plaintiff  has 
some  object  in  concealing  notice  from  the  defendant.^ 

2.  Waiver  of  Snmmoiu. — The  defendant  may  waive  the  service 
of  summons  or  indorse  an  acceptance  of  service  on  the  summons.* 

3.  Appearance. — A  general  appearance  in  the  divorce  suit  is  a 
waiver  of  any  defects  in  the  summons  or  its  service.' 

WtMirtliig  to  Defondaat.  —  Where  the  guisked  in  Keeler  v.  Keeler,  24  Wis. 

statute  requires  a  copy  of  the  summons  523. 

to  be  delivered  to  defendant  or  left  at  Where  the  statute  requires  the  serrioe 

his  usual  place  of  abode,  merely  read-  of  a  copy  of    the  petition    with    the 

ing  the  same  to  defendant  is  not  suffi-  summons  an  acknowledgment  of  the 

cient.     Welch  v.  Welch,  16  Ask.  527.  service  of  a  copy  of  the  summons  alone 

Leaving  Sammons  at  Sesldoiice. — It  is  is  not  sufficient.    Stone  v.  Stone,  25  N. 

sufficient  to  leave  the  summons  at  the  J.  Eq.  445. 

usual  place  of  abode  with  a  member  of  8.  Staadridge  v.  Standridge,  31  Ga. 

the  family,  as  provided  by  statute  in  223;    Johnson   v,    Johnson,    12    Bush 

civil  cases.     Scanlan  v.  Scanlan,  41  111.  (Ky.)  485 ;    White  v.  White,  60  N.  H. 

App.  449.  210;    Jones  v,  Jones,  108  N.   Y.   415; 

Where  the  DeHuuUiit  Is  Uuane   the  Yorke  v,  Yorke,  3  N.  Dak.  343.     And 

service  must  be  personal  and  also  upon  see  generally  article  Appbarancbs, 

the  committee,  if  any  has  been  ap-  vol.  2,  p.  588. 

pointed.    Heller  v.  Heller,  6  How.  Pr.  Sdiralatlon. — In  Keeler  v.  Keeler,  24 

(N.  Y.  Supreme  Ct.)  194.  Wis.  522,  no  service  or  notice  of  any 

1.  In  Clark  v.  Clark,  48  Mo.  App.  kind  was  proved,  but  the  parties  stipu- 
157,  the  plaintiff  separated  from  his  lated  that  the  cause  should  be  tried  at 
wife  in  Indiana,  and  sued  for  divorce  the  next  term  of  court,  and  waived 
in  a  different  city,  in  Missouri,  from  any  further  notice  of  trial.  The  de- 
that  of  his  usual  place  of  residence,  fendant  was  a  nonresident,  and  made 
although  in  the  same  county.  Notice  no  further  appearance.  It  was  held 
was  given  by  publication  when  per-  that  the  stipulation  constituted  an  ap- 
sonal  service  would  have  been  less  ex-  pearance  in  the  suit,  and  the  judg- 
pensive,  and  no  explanation  for  such  ment  would  not  be  reversed  because 
proceeding  was  given.  The  court  re-  no  affidavit  was  filed  proving  defend- 
fused  a  divorce,  admitting,  however,  ant's  signature. 

that  the  husband  had  a  right  under  the  After  service  by  publication  in  a  suit 

statute  to  proceed  in  this  manner.  "Yet  in   O^ in,  the  wife,  a  resident  of   New 

that  the  plaintiff  adopted  this  means  of  York,  admitted  service  of  a  notice  to 

notice  rather  than  serve  the  wife  with  take  depositions  in  New  York,  and  stip- 

a  copy  of  the  petition  tends  naturally  ulated   that  the  depositions  might  be 

to  impress  the  court  that  the  plaintiff  taken  without  further  notice  to  her. 

preferred  a  quiet  ex   parte  hearing,  It  was  held  that  this  was  not  an  ap- 

rather  than  a  full  disclosure,  as  might  pearance.      House's  Estate,    20    Civ. 

have  resulted  if  the  wife  was  in  fact  Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  130. 

advised  of  the  pending  suit."  Appearing  at  Taking  of  IXeposltlons 

2.  Rouse  V,  Rouse,  47  Iowa  422;  without  counsel,  and  without  inter- 
Willman  v.  Willman,  57  Ind.  500.  rogating  the  witness  or  otherwise  tak- 

Where  the  defendant  is  a  resident  ing  part  in  the  proceeding,  does  not 

of  another  state  and  admits  service  in  constitute  an  appearance  in  a  suit  for 

such  state  by  indorsing  an  admission  divorce.  O'Dea  i/.  O'Dea,  loiN.  Y.  23. 

of  the  service  of  summons,  and  waiv-  Filing  neadlngi. — In  Jones  v,  Jones, 

ing  all  other  service  of  summons  and  108 N.  Y. 415,  the  husband  commenced 

complaint,  the  court  will  not  acquire  a  suit  for  divorce  in  New  York.    The 

jurisdiction  unless  an  order  of  publica-  wife  removed  to  Texas  and  commenced 

tion  was  first  obtained.     Weatherbee  a  suit  in  that  state,  and  served  the  hus- 

V,  Weatherbee,   20  Wis.  499,  distin-  band  with  summons  by  delivering  a 
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4.  Gmttraetive  Semoe — a.  In  General. — Service  by  publica- 
tion or  other  form  of  constructive  service  is  generally  authorized 
by  special  provisions  of  the  statute  relating  to  divorce.  But  in 
the  absence  of  such  provisions  the  general  statute  providing  for 
constructive  service  in  all  civil  actions  will  include  suits  for 
divorce.*  In  some  states  the  service  may  be  the  same  as  in 
other  chancery  cases.*  Generally  the  divorce  statutes  contain 
special  provisions  relating  to  the  method  of  giving  notice  to  a 
nonresident  defendant.* 

Hmtm  onSabititutad  Berriee. — Under  this  form  of  service  the  decree 
of  divorce  is  in  the  nature  of  a  decree  in  reniy^  and  unless  the 
provisions  of  the  statute  are  complied  with  the  court  will  not 
acquire  jurisdiction  and  the  decree  will  be  void.*  If  the  stat- 
ute providing  for  substituted  service  has  been  complied  with, 
the  decree   of  divorce  is  valid  and  effective  in  all  the  states* 

copy  to  him  in  New  York.     The  hus-  Mississippi^  Montana^  Tennessee^  Vir- 

band  filed  an  answer  in  the   suit  in  ginia^  and  West  Virginia. 

Texas    (see  Jones  v,   Jones,   60  Tex.  In  Arizona,  lowa^  Kansas,  Afinne- 

451),  pleading  in  abatement  that  he  sota,  Missouri,  Nebraska,  North  Caro- 

was  not  a  resident  of  the  state,  and  that  Una,  Texas,  Utah,   Washington,  Wis- 

the  Supreme  Court  of  the  city  and  cons  in,B.nd  Wyoming  this  serwice  is  lier- 

county  of  New  York  had  jurisdiction  mitted  as  in  other  civil  cases  or  suits, 

over  his  person  and  the  subject-matter  4.  Roth  v.  Roth,  104  111.  35 ;  McGill 

of  the  suit.     He  also  filed  general  and  r.  Deming,  44  Ohio  St.  645 ;  Bunnell 

special  exceptions  and  a  general  de-  r.  Bunnell,  25  Fed.  Rep.  214;  Gould 

Dial.  It  was  held  that  the  filing  of  such  v.  Crow,  57  Mo.  200 ;  Ellison  r.  Martin, 

pleadings   constituted   a  general    ap-  53  Mo.  575 ;  Hansford  v.  Hansford,  34 

pearance.  Mo.  App.  262 ;  In  re  Newman's  Estate, 

BoUi  PaztlM  Honzesldaiits. — ^The  vol-  75  Cal.  213 ;  Thorns  v.  King,  95  Tenn. 
untary  appearance  of  both  parties  who  60 ;  Dillon  v,  Starin,  44  Neb.  881 ;  Kline 
are  nonresidents  is  invalid,  as  the  v.  Kline,  57  Iowa  386;  Niboyet  v.  Nib- 
court  does  not  thereby  derive  jurisdic-  oyet,  4  Prob.  Div.  12. 
tion  over  the  subject-matter.  People  5.  California. — ^McBlain  v.  McBlain, 
r.  Dawell,  25  Mich.  247.  77  Cal.  507. 

I.  Hare  v.  Hare,  10  Tex.  355.  Colorado. — Israel  v,  Arthur,  7  Colo. 

S.  Lawrence   v,    Lawrence,   73   111.  5 ;  Clayton  v.  Clayton,  4  Colo.  410. 

577;  Mcjunkin  v.  Mcjunkin,  3  Ind.  30;  Dakota, — Beach  v.  Beach,  6  Dakota 

Smith  V.  Smith,  20  Mo.  166;  Temple  371 ;  Yorke  v.  Yorke,  3  N.  Dak.  343. 

T.  Temple,  13  Lea  (Tenn.)  160.  Georgia. — Parish  v.  Parish,  32  Ga. 

I.  In   Colorado,  Connecticut,  Dela-  653. 

tvare,  Massachusetts,  Nevada,  New  Illinois.— TvlcV^t  v.  People,  122  111. 

Hampshire,  New  Jersey,  New  Mexico,  583 ;  Werner  v.  Werner,  30  111.  App.  159. 

and  Ker0i<7«/ the  court  may  make  such  Iowa. — Smith  v.  Smith,  4  Greene 

order  as  it  may  determine  to  be  neces-  (Iowa)   266;    Pinkney  v.   Pinkney,  4 

nry  after  a  showing  has  been  made  by  Greene  (Iowa)  ^24. 

the  plaintiff  or  a  disinterested  person.  Minnesota. — Morey    v.   Morey,    27 

These  statutes  require  an  examination  Minn.  265. 

of  such  showing  to  discover  if  possible  Nebraska. — ^Atkins  v,  Atkins,  9  Neb. 

the  address  of  defendant  and  to  give  191. 

such  party  actual  notice  of  the  proceed-  New  Tork. — Wortman  v.  Wortman, 

ings  if  possible.  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  66; 

In  many  of    the    states  service  by  Burton  v.  Burton,  ^15  Hun  (N.  Y.)  68. 

publication     is     authorized     by    the  Wisconsin, — Keeler    v.    Keeler,   24 

<iivorce  statute  in  all  cases  where  it  is  Wis.  522. 

permitted  in  other  cases  in  chancery.  United  States. — Cheely  v.  Clayton, 

This  is  so  in  A  labama,  A  rhansas,  Flor-  1 10  U.  S.  701 . 

ida,    Georgia,     Illinois,    Maryland,  6.  Harding   v.   Alden,   9  Me.   140; 
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except  New  York,  North  Carolina,  and  South  Carolina.'^ 

Holding  Bnmmonfl  until  Batorn  Day. — Some  statutes  require  the  sheriff 
to  hold  the  summons  until  the  return  day  although  an  affidavit 
has  been  filed  that  defendant  is  a  nonresident  and  the  clerk 
has  caused  a  notice  to  be  published,  and  it  is  held  that  such 
notice  is  void  if  the  sheriff  makes  a  return  non  inventus  before 
the  return  day.* 

6,  Personal  Service  in  Another  State  or  Country. — In 

all  cases  where  the  defendant  is  a  nonresident  and  service  by 
publication  is  proper,  a  copy  of  the  summons  and  petition  should 
be  served  on  the  defendant  in  another  state  or  foreign  country 
if  defendant's  address  is  known.^ 

Conooalm«nt  by  Plaintiff. — ^Although  the  plaintiff  has  complied  with 
the  requirements  of  the  statute,  by  publishing  the  summons  or 
notice  of  the  proceedings,  the  court  may  refuse  to  grant  a  divorce 
if  the  circumstances  disclosed  at  the  hearing  are  such  as  to  arouse 
a  suspicion  that  the  plaintiff  knows  the  defendant's  address  and 
has  concealed  all  notice  of  the  proceedings.* 

Ditson  V.  Ditson,  4  R.  I.  87;  Cheever  if  notice  by  publication  has  been  given 

V.  Wilson,  9  Wall.  ( U.  S.)  108 ;  Wright  it  is  nevertheless  the  dutj  of  the  officer 

V.  Wright,  24  Mich.  180;  Roe  v.  Roe,  to   serve  tlie  summons  if  he  can  find 

52  Kan.  724;  Van  Orsdal  v.  Van  Ors-  the  defendant  in  his  bailiwick.  •  •  * 

dal,  67  Iowa  35 ;  Doerr  t'.  Forsythe,  Whether  the  defendant  came  into  the 

50  Ohio  St.  736;  Smith  v.  Smith,  43  county  after  the  return  and  during  the 

La.  Ann.  1140;  Loker  v.  Gerald,  157  life  of  the  writ  we  do  not  know,  nor 

Mass.  42.  can  we  be  informed,  except  by  the  re- 

1.  People  Xf.  Baker,  76  N.   Y.  78;  turn  of  the   proper   officer.      By  the 

Matter  of  Morrisson,  52  Hun  (N.  Y.)  return  as  it  stands  in  the  record  it  does 

102 ;  Cross  v.  Cross,  108  N.  Y.  628 ;  De  not  appear  that  service  could  not  have 

Meli  V,  De  Meli,  120  N.  Y.  485;  Van  been  made  during  the  life  of  the  writ, 

Cleaf  V.  Bums,  118  N.  Y.  549;  Williams  and  the  court  had  no  authority  to  pro- 

V.  Williams,  130  N.  Y.  193;  Harris  v.  ceed  upon  notice  by  publication  with- 

Harris,  115  N.  Car.  587;  McCreery  t'.  out  such  evidence." 

Davis,  44  S.  Car.  195.  S.  Where  such  notice  is  given,  tlie 

S.  The  Rev.  Stat.  Colo.,  c.  13,  §  8,  decree  cannot  be  set  aside  for  want  of 

command  the  **  usual  exertion  on  the  actual  notice.     Such  notice  will  also 

part  of  the  sheriff  to  serve  the  sum-  remove  any  suspicion  that  the  decree 

mons,"  notwithstanding  the  proceed-  was  obtained  by  fraud.     In  Doughty 

ings  by  publication,  and  a  notice  by  v.  Doughty,  28  N.  J.  Eq.  581,  the  court, 

publication  is  void  if  a  return  is  made  by  way  of  dictum,  said :  **  A  judgment 

before   the   return  day  of    summons,  of  divorce,  proceeding  from  a  jurisdic- 

Clayton  v,  Clayton,  4  Colo.  410;  Is-  tion  founded  on   domicil,  would    not 

rael  v.  Arthur,  7  Colo.  5 ;   Cheely  v,  contravene  essential  rules   of  natural 

Clayton,  no  U.  S.  701.     See  same  con-  justice  if  actual  notice  to  appear  had 

struction  in  Soule  v.  Hough,  45  Mich,  been  served  on  the  defendant  residing 

418.  abroad.     It  is  true  that  a  notice  so 

In  Palmer  v.  Cowdrey,  2  Colo,  i,  this  served  on  a  litigant  out  of  the  jurisdic- 

statute  was  construed  as  follows :  '^The  tion  in  which  a  suit  is  pending  may 

law  intends  that  service  of  the  sum-  add  nothing  to  the  judicial  right  to 

mons  shall  be  made  on  the  defendant,  take  cognizance  over  the   cause,  but 

if  he  can  be  found  within  the  jurisdic-  nevertheless  it  may  impart  a  quality  to 

tion  during  the  life  of  the  writ.    If  the  the  resulting  judgment  that  will  serve 

defendant  is  not  in  the  county  at  the  as  a  credential  to  it  in  a  foreign  juris- 

time  the  summons  is  placed   in  the  diction." 

hands  of  the  officer,  he  may  come  into  4.  Clark  v.  Clark,  48  Mo.  App.  157. 

the  county  before  the  return  day,  and  If  it  appears  after  decree    that  the 
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Pinoul  KotiM  in  Addition  to  PnbUoatioii. — Although  the  summons  or 
notice  has  been  published,  personal  notice  may  be  g^iven  to  the 
nonresident  defendant.  The  personal  notice  is  not  an  abandon- 
ment of  the  notice  by  publication.* 

FttNBil  Ssnrioo  without  Pnblieatioii. — Personal  service  out  of  the 
state  is  a  form  of  constructive  service,  and  cannot  be  resorted  to 
without  publication  unless  authorized  by  the  statutes.* 

Ordtr  of  Ooort. — The  statute  providing  for  personal  service  in 
another  state  or  country  requires  a  showing  that  the  defendant 
is  a  nonresident  and  an  order  of  court  for  publication  or  personal 
service  in  lieu  of  such  publication,  and  the  service  is  held  to  be 
void  where  such  order  was  not  first  obtained.' 

plaintiff  knew  the  defendant's  address  Under  the  statutes  of  Pennsylvania 

and  concealed  all  notice  of  the  proceed-  personal  service  may  be  made  upon  a 

ings  from  the  defendant,  the  decree  defendant  who  is  a  resident  in  a  foreign 

will  be  set  aside  for  fraud.    Whitcomb  country.     Green  v.  Green,  13  Pa.  Co. 

t».  Whitcomb,  46  Iowa  437;  Everett  v.  Ct.  Rep.  671. 

Everett,  60  Wis.  200 ;  Caswell  v.  Cas-  V^here  an  Englishman  domiciled  in 

well,  I30  111.  377 ;  Crouch  v.  Crouch,  England  is  serv^  there  with  a  citation 

30  Wis.  667;  Britton  v.  Britton,  45  N.  to  appear  in  a  divorce  suit  in  Pennsjl- 

J.  Eq.  88 ;  Holmes  v.  Holmes,  63  Me.  vania,  but  does  not  enter  an  appear- 

420;  Adams  v,  Adams,  51  N.  H.  388.  ance,  the  divorce  so  obtained  is  void  in 

1.  In  Humes  v,  Burnes,  61  Mo.  App.  England.  Green  v.  Green  (1893),  Prob. 

61a,  the  defendant  contended  that  the  89. 

phdntiff  abandoned  the  service  by  pub-  Under  a  statute  providing  for  per- 

Ucation  by  substituting  personal  notice,  sonal  service  in  cases  where  the  de- 

aod  that   the    latter   superseded    the  fendant  is  a  nonresident,  a  summons 

former.      The  court   said :   **Thus  to  may  be  served  in  Mexico  by  any  au- 

lopplement  the  constructive  service  of  thorized  person.    Trevino  v,  Trevino, 

notice  by  publication  with  that  of  ac-  54  Tex.  261. 

toal   notice    would  seem  to  be   com-  8.  McBlaln  v,  McBlain,  77  Cal.  507. 

mendable  rather  than  reprehensible;  See  also  dictum  in   Keeler  v.  Keeler, 

eipecially  so  in   a  case  of  this    kind  24  Wis.  532. 

(Clark  V.  Clark,  48  Mo.  App.  157),  and  The  Btatato  Is  Remedial,  and  should 

oiight  not  to  have  the  effect  to  invali-  receive  a  liberal  interpretation,  and  the 

dtte  or    supersede    the   first  service,  decree  rendered  on  such  service  is  to 

Dresser  v.  Wood,  15  Kan.  344."  be  sustained  by  the  usual  presumptions 

1  Burton  v.  Burton,  45  Hun  (N.  Y.)  in  favor  of  the  re^larity  of  the  pro- 

68.  ceedings.    The  object  of  the  statute. 

Personal  service  out  of  the  state  is  it  is  said,  "  was  to  provide  for  an  easier 

not  authorized  by  a  statute  directing  and  less  expensive  method  of  effecting 

the  subpoena  to  be  "  served  personally  service  on  nonresidents  than  by  publi- 

o&  the  said  party  wherever  found."  cation,  and  at  the  same  time  to  make  it 

Ralston's  App.  93  Pa.  St  133.  certain  that  the  defendant  has  full  no- 

Where  the  defendant  is  a  nonresi-  tice  of  the  suit    To  carry  out  these  oh- 

dent,  personal  service  in  another  state  jects  we  must  give  the  statute  a  liberal 

will  not  be  sufficient  to  give  the  court  construction,   disregard   technicalities, 

jorisdiction  over  the  subject-matter,  f.0.,  and  supply  by  intendment  what  the 

the  status  of  the  parties,  according  to  law,  in  other  cases,  would  presume  had 

the  peculiar   doctrines  announced   in  been  done.    The  defendant  was  a  non- 

New  Tork,    See  Williams  v,  Williams,  resident,  and  this  authorized  the  serv- 

17  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct)  ice.    The  application    for  the   notice 

^)ajfFrme</ini3oN.Y.  193,  and  cases  will  be  presumed  when  it  has  issued, 

cited.    Such  notice  is  sufficient  if  de-  and  especially  when  it  has  been  asked 

lendant  goes  to  the  state  and  enters  a  in    the    petition.      It   is    also    a    fair 

general  appearance  in  the  suit.    Jones  presumption   that  the    party  making 

V.  Jones,  108  N.  Y.  415.  the    service  ie  competent  and  disin- 
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c.  Proof  that  Defendant  Is  a  Nonresident — AiBdavit.-- 

Where  the  defendant  is  a  nonresident,  a  showing  of  such  fact  must 
be  made  by  affidavit  or  otherwise  before  a  valid  order  for  publi- 
cation can  be  made  or  a  valid  notice  published.*  The  affidavit 
is  jurisdictional  and  must  conform  to  the  requirements  of  the 
statute.* 

Bule  as  to  Soffldeiiey. — The  following  rule  concerning  the  sufficiency 
of  the  affidavit  in  other  cases  is  held  applicable  to  suits  for 
divorce:  "  If  there  is  a  total  want  of  evidence  upon  a  vital  point 
in  the  affidavit  the  court  acquires  no  jurisdiction  by  publication 
of  the  summons;  but  where  there  is  not  an  entire  omission  to 
state  some  material  fact,  but  it  is  insufficiently  set  forth,  the 

terested  until  the  contrary  is  proved,  ceals  himself  within  the  state.    Mor- 

and  the  signature  and  seal  of  the  officer  rison  v.  Morrison,  64  Mich.  53. 
to  the  jurat,  as  made  in  the  present        S.  Bhowlnf  XhM   IMllgenoa.  —  Where 

case,  is  as  full  and  complete  a  certificate  the   statute  provides  that  *'  when  the 

as  is  required  by  the  statute."    Jones  person  on  whom  the    service  of  the 

z;.  Jones,  60  Tex.  451.  summons  is  to  be  made  cannot,  after 

1.  Atkins  V.   Atkins,  9  Neb.    191 ;  due  diligence,  be  found  within  the  ter- 

Morton  r.  Morton,  16  Colo.  358;  Cal-  ritory,  and  that  fact  appears  bj  affida- 

vert  V,  Calvert,  15  Colo.  390 ;  Yorke  v,  vit  to  the  satisfaction  of  the  court  or  a 

Yorke,  3  N.  Dak.  343 ;  Beach  v.  Beach,  judge  thereof,  and  it  in  a  like  manner 

6  Dakota  371 ;  Morrison  v.  Morrison,  appears  that  a  cause  of  action  exists 

64  Mich.  53;  Burnes  xk  Burnes,  61  Mo.  against  the  defendant,  •  «  •  such  court 

App.  6i3.  or  judge  may  grant  an  order  tliat  the 

AUegatlon  In  P0titlon. — Under  some  service  be  made  by  the  publication  of  a 

statutes  an  allegation  in  the  petition  summons,"  the  facts  showing  due  dili- 

that  defendant  is  a  nonresident  is  suf-  gence  must  be  stated  in  the  affidavit 

ficient.    Phelps  v.  Phelps,  7  Paige  (N.  Beach  v.  Beach,  6  Dakota  371 ;  Yorke 

Y.)  150;  Bland  v.  Bland,  L.  R.  3  P.  &  v.  Yorke,  3  N.  Dak.  343;  Wortman  v. 

D.    233;    Anonymous,   5   Mass.    197;  Wortman,  17  Abb.  Pr.  (N.Y.  Supreme 

Mace  V,  Mace,  7  Mass.  212;  Choate  v,  Ct.)  66. 
Choate,  3  Mass.  391.  Innifflolent  Attdavit. —  In   Atkins  v. 

Attorney's  Affldavtt.  —  The    affidavit  Atkins,  9  Neb.  191,  the  affidavit  was  as 

may  be  made  by   plaintifiTs  attorney,  follows:    ''Henry  Atkins,  being    first 

O'Connell  v.  O'Connell,  10  Neb.  390;  duly  sworn,  on  oath  says  that  he  is  the 

Morrison  t;.  Morrison,  64  Mich.  53.  plaintiff  in  the  above  entitled  action; 

But  such  practice  is  objectionable,  as  that  service  of    summons  cannot   be 

the  plaintiff  may  not  disclose  all  the  made  within  this  state  on  the  defend- 

facts  to  his  attorney.     Morton  v.  Mor-  ant,  Rebecca  Atkins,  on  whom  service 

ton,  16  Colo.  358.  by  publication  is  desired,  and  that  this 

Some  reason  should  be  stated  why  cause  is  one  mentioned  in  section  77  of 

the  affidavit  is  not  made  by  the  plain-  title  V.  of  the  Revised  Statutes  of  Ne- 

tiif.     Yorke  v.  Yorke,  3  N.  Dak.  343.  braska  as  amended."      It  was  held  that 

InNew  York  plaintiff's  affidavit  is  not  this  affidavit  was  insufficient,  as  it  did 

sufficient.     There  must  be  other  proof,  not  state  that  defendant  was  a  nonresi- 

Hall  V.  Hall  (Supreme  Ct.),  10  N.  Y.  dent  and  did  not  state  the  nature  of  the 

Supp.  223.  action,  the  section  referred  to  not  re* 

The  RetOTBB  of  the  BhezUBi  of  two  lating  to  divorce.     Followed  in  1lo\mt% 

counties,  showing  that  defendant  could  v.  Holmes,  15  Neb.  615. 
not  be  found,  is  not  sufficient  proof  of        la  Florida  the  service  is  void  where 

nonresidence.     Such    fact  should   be  the  affidavit  of  nonresidence  does  not 

made  to  appear  of  record  by  an  affi-  state  "  the  belief  of  affiant  as  to  the  age 

davit.  Godfrey  v.  Godfrey,  27  Ga.  466.  of    defendant    being    over    or    under 

Concealment  within  the  State. — Serv-  twenty -one  years,"  or  that  such  age  is 

ice  by  publication  may  be  resorted  to,  unknown,  as  required  by   the  statute^ 

under  some  statutes,  if  defendant  con-  Shrader  v.  Shrader,  36  FU.  50a. 
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proceedings  are  merely  voidable."* 

■teUmtnt  of  Came  of  Aotlon. — ^Where  the  affidavit  is  to  be  filed  with 
the  clerk  and  he  issues  the  order  for  publication,  or  the  affidavit 
is  filed  as  a  preliminary  step  before  publishing  the  notice,  it  need 
not  state  a  cause  of  action  or  state  particularly  the  causes  for 
divorce  alleged  in  the  petition,  but  it  will  be  sufficient  if  facts  are 
stated  which  show  the  nature  of  the  action  and  the  relief 
demanded,  and  that  the  defendant  is  a  nonresident.^ 

d.  Order  for  Publication. — The  order  for  publication 
must  be  granted  by  the  court  upon  an  affidavit  or  other  showing 
required  by  the  statute,  as  in  other  proceedings  in  rem? 

YaUieatioii  without  Order. — In  some  states  the  plaintiff  may  proceed 
to  publish  notice  of  the  proceedings  upon  filing  an  affidavit  that 
defendant  is  a  nonresident,  without  obtaining  an  order  for 
publication.^ 

Tho  Qrdor  mut  Comply  with  the  Matuto  as  to  fixing  the  time  when  the 
defendant  must  appear  or  plead,  and  as  to  the  length  of  time 
the  notice  shall  be  published,  or  the  service  is  void.* 

1.  Atkins  V.  Atkins,  9   Neb.   191 ;  idonoo  of  the  Plalntlfl,  or  other  facts 

Shnder  v,  Shrader,  36  Fla.  503.  showing  the  jurisdiction  of  the  court, 

Where  the  statute  requires  the  affi-  as  such  facts  appear  in  the  petition, 

davit  of  plaintiff  to  state  that  defend-  "  The  affidavit  must  contain  sufficient 

ant  is  a  nonresident,   the  countj  in  facts  to  show  that  the  case  is  one  in 

which  defendant  resides,  and  the  near-  which  service  may  be  made  by  publi- 

est  post  office,  the  omission  to  state  the  cation,  and  that  service  of  summons 

name  of  the  nearest  post  office  renders  cannot  be  made  within  this  state  on 

the  decree  erroneous    but    not  void,  the  defendant  to  be  served  by  publica- 

CaiT  V,  Carr,  92  Ky.  553.  tion."     O'Connell   v,  O'Connell,  10 

iBfomiattoa  and  BOUef. — An  affidavit  Neb.  390. 

made  by  complainant's  solicitor,  show-  S.  See  supra,  X.  4.  c.  Proof  that  De- 

tnga  search  and  inquiry  for  defend-  fendant  Is  a  Nonresident, 

tnt,and  a  failure  to  find  or  learn  of  the  4.  See  Atkins  v.  Atkins,  9  Neb.  191 ; 

defendant's  residence,  and  stating  that  Calvert  v.  Calvert,  15  Colo.  390. 

to  the  best  of  affiant's  knowledge  and  6.  Morey  v.  Morey,  37  Minn.  265 ; 

belief  the  defendant  was  a  resident  of  Shrader  v,  Shrader,  36  Fla.  502 ;  Free- 

the  state,  is  sufficient  without  a  posi-  man  v.  Freeman,  i  Mich.  480. 

tive  averment  that  defendant  was  a  Tline  of  Pablioatloxi. — In  Burnes  v. 

resident  of    the  state  and  concealed  Burnes,  61  Mo.  App.  612,  the  order 

himself  therein.     Morrison  v.  Morri-  was  published  once  a  week  for  four 

son,  64  Mich.  53.  successive  weeks,  the  fourth  insertion 

An  affidavit  that  the  defendant  is  a  being  sixteen  days  before  the  term  of 

nonresident  is  not  insufficient  because  court.    This  was  held  valid  although 

the  deponent  testifies  to  mere  informa-  the  order  directed    the  notice  to  be 

tion  and  belief,  not  even  giving  the  published  thirty  days  before  the  term, 

sources  of  his  information.     Pettiford  The  court  said :  **  The  order  of  publi- 

V.  Zoellner,  45  Mich.  358.  cation,  after  reciting  everything  the 

S.  Calvert  v.  Calvert,  15  Colo.  390.  statute  required,  contained  a  clause  to 

See  defective  affidavit  in  Shrader  v.  the  effect  that  the  last  insertion  of  said 

Shrader,  36  Fla.  502.  publication,  in  the  newspaper  therein 

Omhm  for  DtTOroe. — It  is  not  neces-  designated,  was  to  be  *  at  least  thirty 

lary  to  state  the  causes  for  divorce,  days  before  the  first  day  of  the  said 

and  the  affiant  may  state  or  omit  the  next   December  term  of  the  court.' 

same  at  his  option.     Shedenhelm  v.  This  was  mere  surplusage — not  being 

Shedenhelm,  21  Neb.  387.  required  by  the  statute,   it  did    not 

Tlw  AAdATlt  nMd  Hot  Btat«  Ui«  &••-  vitiate  the  order  of  publication,  since  it 
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e.  Notice  or  Publication  of  Summons. — The  published 
notice  or  order  must  comply  with  the  requirements  of  the  statute 
and  must  state  the  causes  for  which  the  divorce  is  sought  and 
the  relief  prayed  for,*  and  the  time  when  the  defendant  is 
required  to  answer.*  The  notice  must  be  published  in  a  news- 
paper of  general  circulation  '  for  the  required  length  of  time  * 

/.  Mailing  Copy  of  Summons  and  Petition. — Where  the 
statute  requires  a  copy  of  the  summons  and  petition  to  be 
mailed  to  the  defendant  unless  it  appears  to  the  court  that 
defendant's  address  is  unknown  and  cannot  be  ascertained  with 
reasonable  diligence,  the  record  must  show  either  that  the  copy 
of  the  summons  and  petition  was  mailed,^  or  a  showing  must  be 
made,  at  some  time  before  a  decree  is  granted,  that  such  address 
cannot  be  ascertained.*  If  the  residence  of  the  defendant  was 
known  to  plaintiff  and  he  avers  that  he  cannot  ascertain  it,''  or 
if  the  plaintiff  stated  the  address  in  the  petition  and  no  notice 
was  mailed  to  the  defendant,®  the  decree  is  void  and  will  be  set 
aside  ^  or  will  be  declared  void  in  a  collateral  attack  in  another 
state.*® 

g.  Proof  of  Constructive  Service — ^Baoord  muit  oontaia. — 

Where  the  defendant  is  a  nonresident  the  record  should  contain 
the  proof  that  the  notice  was  duly  published  for  the  required 
time  and  that  the  statute  was  complied  with  in  all  respects.** 

was  otherwise  valid.  •  •  •  There  was  5.  Werner  v,  Werner,  30  111.  App. 

no  possible  chance  for  the  defendant  to  159;  Morton  v.  Morton,  16  Colo.  358; 

be  deceived  or  misled  in  the  matter."  Lewis  v.  Lewis,  15  Kan.  181. 

1.  Shedenhelm  v,  Shedenhelm,  21  6.  Ensign  v.  Ensign,  45  Kan.  612 ; 

Neb.  387.  Larimer    v,    Knoyle,    43    Kan.    338 ; 

3.  Under  a  statute  requiring  notice  Hemphill  v,  Hemphill,  38  Kan.  aao. 
to  the  absent  defendant  to  appear,  The  mailing  of  copies  of  the  petition 
plead,  answer,  or  demur  at  a  certain  day  and  notice  to  defendant  is  a  part  of 
therein  to  be  named,  '*not  less  than  the  constructive  service  and  must  be 
three  nor  more  than  six  months  from  proved  as  a  publication  of  the  notice, 
the  date  of  such  order,"  a  notice  fixing  But  the  affidavit  that  defendant's  ad- 
a  date  within  two  months  is  void,  and  dress  is  unknown  and  cannot  be  ascer- 
a  decree  rendered  on  such  notice  is  a  tained  is  not  a  part  of  the  constructive 
nullity.    Morey  V.  Morey,  27  Minn.  265.  service.     Larimer  t;.  Knoyle,  43  Kan. 

S.  Everett  v,  Everett,  60  Wis.  200;  338;  Ensign  v.  Ensign,  45  Kan.  612. 

Hemphill  v,  Hemphill,  38  Kan.  220;  7.  Werner  v.  Werner,  30  111.   App. 

Adams  v.  Adams,  51  N.  H.  388.  160;  Spinney  v.  Spinney,  87  Me.  484.. 

4.  Tucker  v.  People,  122  111.  583.  An  8.  Morton  v,  Morton,  16  Colo.  358; 
order  to  publish  three  weeks  succes-  Stanton  v.  Crosby,  9  Hun  (N.Y.)  370. 
sively  is  complied  with  by  the  publica-  9.  Morton  v.  Morton,  16  Colo.  358; 
tion  of  three  notices  in  three  succes-  Spinney  v.  Spinney,  87  Me.  484; 
sive  weeks  in  a  biweekly  newspaper,  Hemphill  v,  Hemphill,  38  Kan.  220. 
two  notices  in  the  Saturday  issues  and  In  Larimer  v,  Knoyle,  43  Kan.  338, 
one  notice  in  the  Wednesday  issue,  the  petition  to  set  aside  a  default  on 
Bachelor  v.  Bachelor,  i  Mass.  256.  such  service  was  held  to  be  insufficient. 

Where  the  statute  requires  a  publi-  10.  Werner  v,  Werner,  30  111.  App. 

cation  of  the  order  for  four  successive  160;  Stanton  %\  Crosby,  9  Hun   (N. 

weeks,  once  a  week,  a  fifth  insertion  Y.)  370. 

will  not  impair  the  validity  of  a  pub-  11.  Under  a  statute  requiring  the  no- 

lication  otherwise   valid.     Burnes  v,  tice  to  be  published  for  four  successive 

Burnes,  61  Mo.  App.  6i2«  weeks  and  more  than  fifteen  days  be- 
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t. — The  affidavit  of  service  by  publication  may  be 
amended  after  decree  so  as  to  conform  to  the  facts  and  to  show 
a  valid  service.*  An  amendment  of  the  affidavit  without  notice 
to  defendant  will  not  cure  a  defect  in  the  proof  of  constructive 
service.* 

If  tke  JMaadaat  Entm  a  Bpeeial  Appeftruoe  and  objects  to  the  construct- 
ive service,  the  court,  in  sustaining  the  objection,  may  continue 
the  case  for  a  valid  service,'  and  is  not  bound  to  dismiss  it.* 

XL  Tbial — 1.  In  General. — The  suit  for  divorce  conforms  to 
the  procedure  of  the  court  having  jurisdiction  over  such  suits,  and 
is  generally  a  suit  in  equity  tried  before  the  court  without  the 
intervention  of  a  jury.*  Unless  the  trial  is  required  to  be  in  open 
court,  or  the  parties  are  required  to  testify  in  court,  the  evidence 
may  be  submitted  in  the  form  of  depositions  •  or  the  report  of  a 
referee  or  master  in  chancery.* 

In ''Open  Court.*' — In  some  states  the  divorce  suit  is  required  to  be 

fore  the  first  day  of  the  term,, an  af-  to  be  filed  before  the  entry  of  the  de- 

fidayit  shoiiving  a  publication    for  a  cree,  although  the  decree  was  signed  by 

greater  period  of  time  is  sufficient  if  it  the  judge  more  than  one  year  before 

discloses  that  the  notice  complied  with  such  entry.     In  re  Newman's  Estate, 

the  statute  in  other  respects.     Bumes  75  Cal.  313. 

V,  Barnes,  61  Mo.  App.  612.     See  con-  S.  Tucker  v.  People,  122  111.  5^. 

ira,  Shrader  v.  Shrader,  36  Fla.  502.  S.  Harter  v»  Harter,  5  Ohio  318. 

A  decree  is  void  where  no  certifi-  4.  Chase  v.  Chase,  61  N.  H.  123. 

cate  of  publication  of  the  order  is  filed  6.  Mangels  v.  Mangels,  6  Mo.  App. 

as  required  by  the  statute.    Shrader  t^.  481. 

Shrader,  36  Fla.  502.  In  New  QTork,  Wisconsin ^  and  Geor- 

Where  the  proof  of  service  shows  g-ia  certain  issues  must  be  tried  by  a 
that  copies  of  summons  and  com-  jury  unless  waived  by  the  parties, 
plaint  were  mailed  to  Mrs.  R.  L.Smith  In  the  absence  of  any  statute  the 
at  a  post  office  where  the  defendant  was  parties  cannot  demand  a  jury  as  a  mat- 
always  known  and  addressed  as  Mrs.  ter  of  right.  Mead  v.  Mead,  i  Mo. 
Asahel  L.  Smith,  the  showing  is  not  App.  247 ;  Cassidy  v,  Sullivan,  64  Cal. 
sufficient  to  establish  a  valid  construe-  26(3.  See  infra^  Xl.  7.  Trial  by  yury. 
tiTe  service.  Smith  v.  Smith,  4  Greene  6.  Lattier  v.  Lattier,  5  Ohio  538; 
(Iowa)  266.  Edwards  v.  Edwards,  3  Pittsb.  (Pa.) 

The  proof  should  show  that  copies  333;  Anonymous,  i  Yeates(Pa.)  404; 

of  summons  and  complaint  were  ad-  Page  v.  Page,  51  Mich.  88;  Looker  v. 

dressed  to  defendant  at  his  usual  place  Looker,  46  Mich.  68;  Brown  t/.  Brown, 

of  residence,  and  at  a  sufficient  time  38  Ark.  324;  Leach  v.  Leach,  46  Kan. 

before  the  answer  day.      Pinkncy  v,  724. 

Pinkney,  4  Greene  (Iowa)  324.  7.  Wliere  the  PlalBttffIs  Ihialfle  to  At- 

I.  An  imperfect  return  of  personal  tend  the  trial  a  decree  may  be  awarded 

service  on  a  nonresident  in  a  foreign  on  other  satisfactory  proof.     Scott  v, 

country  may  be  amended  by  leave  of  Scott,  Kirby  (Conn.)  270;   Shillinger 

court  as  in  other  cases  where  service  v.  Shillinger,  14    111.    147 ;  Graves  v, 

is  had  by  citation.    Trevinov.  Trevino,  Graves,  2  Paige  (N.  Y.)  62 ;  Dodge  v, 

54 Tex.  261.  Dodge,  7  Paige  (N.  Y.)  589;  Pugsley 

Where  the  affidavit  of  service  by  pub-  v,  Pugsley,  9  Paige  (N.  Y.)  589 ;  Peo- 
lication  was  erroneous  and  stated  that  pie  v,  McGlnnis,  x  Park.  Cr.  Rep.  (N. 
service  by  publication  was  commenced  Y.  Supreme  Ct.)  387 ;  Lincoln  v.  Lin- 
before  the  suit  was  brought,  and  that  coin,  6  Robt.  (N.  Y.)  525;  Banta  v» 
copies  of  the  complaint  and  summons  Banta,  3  Edw.  Ch.  (N.  Y.)  295;  Ren- 
were  deposited  in  the  post  office  ten  wich  v,  Renwich,  10  Paige  (N.  Y.) 
days  before  the  suit  was  brought,  the  420;  Stone  v.  Stone,  28  N.  J.  Eq.409; 
court  may  permit  an  amended  affidavit  Hobart  f .  Hobart,  45  Iowa  501. 
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tried  in  "  open  court,'*  as  a  safeguard  against  fraud  and  collusion,* 
An  "open  court**  is  defined  as  "a  court  formally  opened  and 
engaged  in  the  transaction  of  judicial  affairs,  to  which  all  persons 
who  conduct  themselves  in  an  orderly  manner  are  admitted.*** 

Upon  Depoaitioni. — But  in  the  absence  of  any  statute,  the  suit  for 
divorce  may  be  heard  upon  the  depositions  of  witnesses  as  under 
the  early  chancery  practice.^ 

Ord«r  of  Proof. — The  order  in  which  the  evidence  shall  be  intro- 
duced may  be  determined  by  the  court  in  the  exercise  of  a 
sound  discretion.*  Generally,  the  testimony  should  be  intro- 
duced in  the  logical  order  of  the  allegations  of  the  petition,  viz., 
residence  of  one  or  both  parties  within  the  state  and  other  facts 
showing  the  jurisdiction  of  the  court,  marriage  of  the  parties,  and 
the  causes  for  divorce.  The  application  for  temporary  alimony 
maybe  determined  at  any  stage  of  the  case  before  a  final  decree.* 
Testimony  concerning  the  property  of  the  parties  and  the 
amount  of  permanent  alimony  which  should  be  awarded  may  be 
heard  at  the  trial,  but  is  usually  postponed  until  after  the  court 
determines  that  a  divorce  shall  be  granted.* 

Opon  and  CIom. — Where  a  defense  is  interposed  the  trial  will 
follow  the  usual  course  of  proceedings ;  the  party  assuming  the 
burden  of  proof  will  have  the  right  to  open  and  close  the  case.' 

1.  Where  the  statute  provides  that  io8;  Filer  v.  Filer,  77  Mich.  469;  Storke 
*Mf  the  bill  is  taken  as  confessed,  the  v.  Storke,  99  Cal.  621 ;  Burrow  v.  Bur- 
court  shall  proceed  to  hear  the  cause  row,  6  Lea  (Tenn.)  499;  Friend  v. 
by  examination  of  witnesses  in  open  Friend,  65  Wis.  412;  Weishaupt  v. 
court,"  a  decree  cannot  be  granted  Weishaupt,  27  Wis.  621. 
upon  the  testimony  of  one  witness  6.  i^x/.  Ambrose,  72  Cal.  ^98;  Cool- 
and  the  deposition  of  another.  Suese-  edge  v.  Cooledge,  i  Barb.  Cn.  (N.  Y.) 
milch  v.  Suesemilch,  43  111.  App.  573.  77;  Lake  v.  King,  16  Nev.  215;  Ga- 

Under  section  6260  How.  Stat.,  de-  lusha    v,    Galusha,    138    N.   Y.    273; 

daring    that    parties    shall    only    be  Cullen  v,  Cullen,  55  N.  Y.  Super.  Ct. 

examined  in  open  court,  the  testimony  346;  Ela  v.  Ela,  63  N.  H.  116;  Sheafe 

of  the  plaintiff  who  claims  to  be  the  v,  Sheafe,  36  N.  H.   155;   Folsom  v, 

lawful  wife  of  the  defendant  cannot  be  Folsom,  55  N.  H.  78;  Prescott  v,  Pres- 

admitted  where  it  was  taken  before  a  cott,  59Me.  146;  /»  r«  Johnston's  Peti- 

commissioner.       Cross   v.    Cross,   55  tion,  54  Kan.  726. 

Mich.  280.  7.  In  Razor  v.  Razor,  149  111.  621, 

S.  Suesemilch  v,  Suesemilch,  43  111.  the  defendant  set  up  adultery  as  a  de- 

App.  573;  Hobart  i'.  Hobart,  45  Iowa  fense  in  recrimination  to  the  charge  of 

501.  desertion.     The  principal  issue  at  the 

5.  Suesemilch  v.  Suesemilch,  43  111.  trial  was  concerning  the  adultery. 
App.  573.  The  court  refused  the  defendant  the 

4.  See  generally  article  Order  of  right  to  open  and  close.    "  Both  the 

Proof.  pleadings  and  proof  sharply  made  an 

6.  The  AppUoatton  for  Temporary  All-  issue,  to  be  determined  by  the  jury, 
mony  in  a  contested  case  is  usually  as  to  whether  there  had  been  a  separa- 
heard  after  an  answer  or  demurrer  has  tion  by  the  husband  from  the  wife.  If 
been  filed.  Gray  v.  Gray,  143  N.  Y.  appellant  [defendant]  had  desired,  he 
354;  Langan  v.  Langan,  91  Cal.  654;  might  have  eliminated  this  issue  by 
Disbrougn  v.  Disbrough  (N.  J.  Eq.  justifying  the  separation  upon  the 
1890),  20  Atl.  Rep.  960;  Ex  p.  King,  ground  of  adultery.  This  he  did  not 
27  Ala.  387;  Miller  i\  Miller,  33  Fla.  do,  but  left  the  issue  to  be  affirmatively 
453;  Mix  V.  Mix,  I  Johns.  Ch.  (N.  Y.)  maintained  by  the  complainant  in  the 
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S.  Be&iilt. — Where  no  appearance  is  made  by  the  defendant, 
the  plaintiff  is  not  entitled  to  a  decree  as  in  other  cases,  but 
must  establish  a  cause  for  divorce  by  sufficient  allegations^ 
sustained  by  full  and  satisfactory  evidence.  * 

8.  Keference.  (See  article  References.) — The  general  provi- 
sions of  the  statutes  and  codes  for  the  trial  of  civil  actions  by  a 
referee  haVe  been  held  to  include  suits  for  divorce.*  But  in  most 
of  the  states  such  provisions  are  not  applicable,  as  the  ecclesias- 
tical practice  is  followed,*  or  the  special  provisions  of  the  divorce 
statutes  require  a  trial  in  the  open  court*  or  provide  for  a  jury 
trial  unless  waived  by  the  parties.* 

4.  Continnanoet.  (See  also  article  Continuances,  vol.  4,  p. 
822.) — The  court,  as  in  other  suits,  may  grant  continuances  for 
the  amendment  of  pleadings  and  for  other  exigencies  which  may 
appeal  to  the  discretion  of  the  court.''  Where  the  continuance 
is  granted  on  account  of  an  absent  witness,  a  party  may  admit 
that  the  witness  would  testify  as  stated  in  the  affidavit,  but  the 
court  may  disregard  such  admission.®     The  court  may,  on  its 

original  biU.     While  the  court  might,  teetimony  of  witnesses,  or  depositions 

in  the  exercise  of  sound  discretion,  taken    as  in  other    equitable    actions 

have  allowed  the  motion,  jet,  an  issue  triable  upon   oral   testimony,  or  bjr  a 

remaining  necessary  to    be    affirma-  commissioner  appointed  by  the  court.'* 

tively  maintained  by  the  coniplainant,  Hobart  v,  Hobart,  45  Iowa  501. 

its  ruling  was  not  reversible  error/'  Under  a  divorce   statute    directing 

1.  Phelan  v.  Phelan,  i3  Fla.  449.  that  **  all  such  cases  shall  be  tried  by 

2.  Barry  v.  Barry,  Hopk.  (N.  Y.)  the  court,  and  the  like  process  and  pro* 
ti8;  Palmer  V.  Palmer,  i  Paige  (N.  ceedings  shall  be  had  in  such  causes  as 
Y.)  276;  Graves  v.  Graves,  3  Paige  are  had  in  other  civil  suits,  except  the 
(N.  Y.)  63;  Hanks  v.  Hanks,  3  Edw.  answer  of  the  defendant  shall  not  be 
Ch.  (N.  Y.)  469;  Lincoln  v.  Lincoln,  under  oath,"  a  referee  cannot  be  ap- 
6  Robt  (N.  Y.)  525;  Mansfield  v.  pointed  as  in  other  suits.  Mangels  v. 
Mansfield,  Wright  (Ohio)   284;  Rob-  Mangels,  6  Mo.  App.  481. 

inson  v,  Robinson,  i  Barb.  (N.Y.)27;  6.  Winans  v,  Winans,  124  N.Y.  140; 

Scott  17.  Scott,  17  Ind.  309;   Welch  v,  Batzel  v.  Batzel,  43  N.Y.  Super.  Ct. 

Welch,  16  Ark.  537;    Viser  v.  Ber-  561. 

tiand,  14  Ark.  367.  The  statute  may  prohibit  the  referee 

S.  Randv.  Rand,  56  N.H.  431;  Moore  from   making  findings.    In  such  case 

V.  Moore,  56  N.  H.  513;  Gibson  v.  Gib-  the  referee  acts  as  a  master  in  chan- 

son,  34  Neb.  394;  Emmons  v.  Emmons,  eery  to  take  testimony.    Baker  v.  Baker, 

Walk.  (Mich.)  533.  10  Cal.  537. 

Hew  Tork.— For  the  practice  under  7.  WlMre  tlieBervloe  IiToid  or  JMMt- 

the  New  York  code,  consult  the  fol-  iTe  the  suit  will  not  be  dismissed  but 

lowing  recent  cases:     Ives  v,  Ives,  7  will  be^continued  for  fiirther  service. 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  328;  Chase  v.  Chase, 61  N.H.133;  Harterv. 

Smith  V.  Smith,   23  Civ.   Pro.    Rep.  Harter,  5  Ohio  318. 

(N.Y.  Supreme  Ct.)  386,  7  Misc.  Rep.  Party  Unable  to  Be  PrMont. — A  con- 

(N.  Y.)  305 ;  Jones  v.  Jones,  71  Hun  (N.  tinuance  should  not  be  denied  where  a 

Y.)  519;    Matthews  v.  Matthews,  53  party  is  unable  to  be  present  and  it  is 

Hun  (N.  Y.)  344;  Griffin  v.  Griffin,  70  clear   that  a  fair  trial  cannot   be  had 

Hun  (N.  Y.)  73.  without  her  presence.    But  it  is  not  an 

i.  Mangels  v.  Mangels,  6  Mo.  App.  abuse  of  discretion  to  deny  a  continu- 

481.  ance  where  the  party  attempts  to  subor- 

B.  A  divorce  case  cannot  be  tried  by  dinate  the  business  of  the  court  to  her 

consent  of  the  parties  under  a  divorce  own  convenience.    Barnes  v,  Barnes, 

statute  requiring  that  **  such  actions  95  Cal.  171. 

shall  be  heard  in  open  court  on  the  8.  See    proceedings    in  Hughes   v» 
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own  motion,  grant  a  continuance  to  promote  a  reconciliation  of 
the  parties,  or  to  obtain  further  evidence  on  the  testimony  of  a 
party  who  refuses  to  appear,^  or  until  an  insane  defendant  has 
recovered  her  reason.* 

6.  ChiBge  of  Yone. — ^The  statutes  providing  for  a  change  of 
venue  in  civil  actions  are  applicable  to  suits  for  divorce,  and  such 
change  may  be  made  under  the  same  circumstances  as  in  other 


6.  IMieontimiaiiw — The  plaintiff  may  discontinue  his  suit  for 
divorce  at  any  time  before  the  defendant  or  the  public  has 
acquired  a  right  to  have  the  issues  tried  and  a  decree  entered.^ 
But  the  plaintiff  has  no  absolute  right  to  discontinue  a  divorce 
suit,  and  the  court  may,  to  protect  the  public,  refuse  an  applica- 
tion to  discontinue  on  any  terms.^ 

Hughes,    44    Ala.    69B;   Scripture   v,  v.  Moe,  39  Wis.  309;    Hennessj    v. 

Scripture,  70  Hun  (N.  Y.)  433.    See  Nicol,  105  Cal.  138. 

showing  held  sufficient  in  Bostwick  r.  BiJ»  of  Judge. — A  change  of  venue 

Bostwick,  73  Tex.  i8a.  should  be  granted  on  the  ground  of 

During  a  suit  for  divorce  the  defend-  bias  and  prejudice  of  the  judge.  Pow- 

antwas  in  another  proceeding  adjudged  ell  v.  Powell,  104  Ind.  18;  McPike  v. 

to  be  a  habitual  drunkard,  and  a  com-  McPike,  10  111.  App.  333. 

mittee  of  his  estate  was  appointed  and  Amillcattan     fdr     AUmooy.  —  But   a 

granted  leave  to  assist  in  the  defense  of  change  of  venue  for  this  cause  will  not 

the  divorce  suit.    On   motion  of  the  be    granted  on  an  application   for  a 

committee  the  cause  was  continued  un-  modification  of  a  decree  of  alimony, 

til  the  further  order  of  the  court.    The  Hopkins  v.  Hopkins,  40  Wis.  462;  Ba- 

continuance  was  held    error,  as   the  con  v.  Bacon,  34  Wis.  594.     But  'see 

plaintiff  had  a  right  to  proceed  in  the  contra,  McPike  v,  McPike^  10  111.  App. 

absence  of  anj  showing  to  the  contrary.  332. 

Gregg  V,  Gregg,  48  Hun  (N.  Y.)  451.  Loeal  Pi^dlee  and  Undue  Infliience. — 

1.  See  dicta  in  Foster  v,  Redfield,  50  A  statute  providing  for  a  change  of 

Vt.  285.  venue  on  account  oflocal  prejudice  or 

3.  Stratford  v.  Stratford,  92  N.  Car.  undue  influence  applies  to  suits  for  di- 

297.  vorce.     Evans  v,  Evans,  105  Ind.  204. 

S.  Powell   V,  Powell,   104  Ind.  18;  4.  Clark  v.  Clark,  29  111.  App.  257; 

Evans  v.  Evans,  105  Ind.  204  ;  Craven  Courtney  v.  Courtney,  4  Ind.  App.  221. 

V.  Craven,  27  Wis.  418;  Moe  7^  Moe,  See    generally    article    Dismissal, 

39  Wis.  309;    Usher  v.   Usher  (Cal.  Discontinuance,  and  Nonsuit,  vol. 

1894),  3^  P**^'  Rep.  8;  Warner  v.  War-  6,  p.  823. 

ner,  100  Cal.  11.  After  a  Cause  has  been  Finally  Siib- 

The  case  of  Musselman  v.  Mussel-  miUed,  leave  may  be  granted  to  dis- 

xnan,  44  Ind.  107,  to  the  contrary,  is  '  miss  without  prejudice,  under   some 

overruled,     Evans  v.  Evans,  105  Ind.  circumstances,  although  the  defendant 

204.  insists  that  a  decree  be  rendered  upon 

Pending  a  motion  for  a  change  of  the   merits.     Ashmead  v,   Ashmead, 

venue  the  court  may  make  an  order  23  Kan.  262. 

for  temporary  alimony.     Moe  v,  Moe,  6.  Where  the  validity  of  two  mar- 

39  Wis.  309.  riages  and  the   legitimacy  of  a  child 

Upon  a  proper  showing  the  defend-  are  involved  in  a  suit  for  divorce,  the 

ant  is  entitled  to  the  order  as  a  matter  plaintiff  cannot  dismiss  the  suit  as  a 

of  right,  and  it  is  error  to  require  the  matter  of  right.     **  In  the  prompt  dis- 

payment  of  temporary  alimony  as  a  position  of  that   question  the  public 

condition    precedent.       Hennessy    v.  was  interested.     Its  duty  is  to  see  that 

Nicol,  105  Cal.  138.  all  contracts    shall    be  fulfilled  bene- 

A  defendant  is  entitled  to  have  the  ficially  to    progeny    who    are    to   be 

proceedings  removed  to  the  court  of  enrolled  amongst  the  citizens  of  the 

the  county  in  which  he  resides.    Moe  state,  and  it  owed  the  mother  the  duty 
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After  a  Cren-bill  hat  beta  Filed  the  plaintiff  cannot  dismiss  his  bill 
and  thus  deprive  the  defendant  of  affirmative  relief,  but  the 
defendant  may  proceed  with  the  cause  and  obtain  a  decree  of 
divorce^  or  a  decree  for  alimony  without  divorce.* 

AUmoay  and  Counsel  Fees. — Where  the  wife  discontinues  her  suit 
after  temporary  alimony  and  counsel  fees  have  been  awarded,  the 
order  will  be  rescinded  as  to  the  temporary  alimony^  but  not  as 
to  the  counsel  fees.^ 

LeaTo — ^Tenns. — Where  the  husband  is  plaintiff  he  cannot  discon- 
tinue as  in  other  cases  by  payment  of  costs,  but  he  must  obtain 
leave  to  discontinue  on  such  terms  as  the  court  may  determine.* 
At  such  time  the  court  should  order  the  payment  of  a  reasonable 
sum  as  attorneys*  fees.*  But  in  some  cases  the  courts  have 
refused  to  make  an  order  for  attorneys'  fees  when  the  litigation 
is  terminated  and  the  parties  are  reconciled.* 

to  have  determined  as  speedily  as  the  lowing  alimony  to  the  wife  should  be 

due  administration  of  justice  would  rescinded,  we  think  quite  clear.     For 

permit  whether  she  was  wife  in  fact  a  payment  to  her  after  the  libel  for 

or  only  in  name.    And  the  court  hay-  divorce  is  dismissed  is  nothing  but  a 

ing  regard,  as  was  its  duty,  for  the  payment  to  the  husband.     He  would 

interests  of    the    public,  determined  have  the  right  to  receive  the  money, 

that  the    plaintiff    ought    not   to  be  But  counsel  fees  stand  on  a  different 

allowed  to  discontinue."     Winans  v,  footing,  and  the  only  question  is,  shall 

Winans,  124  N.  Y.  140.  counsel  be  driven  to  his  action  at  law 

Wliere  tlia  Marzlai^  U  Not  Denied  the  to  recover  his  fees,  or  shall  the  order 

public  has  no  interest  in  preventing  a  already  passed   by  the  court  for  that 

discontinuance,  and    the    application  purp>ose  be  enforced  ?    We  see  no  rea- 

will  not  be  denied  on  the  ground  that  son  for  compelling  counsel  to  resort  to 

the  wife's  character  is  aspersed.  Moore  an  independent  action  when  his  fees 

V.  Moore  (Supreme  Ct.),  51  N.  Y.  St.  have  been   already  adjudged    by  the 

Rep.  911,  138  N.  Y.  679  (Ct.  App.),  53  proper  court." 

N.  Y.  St.  Rep.  401.    But  see  contra,  4.  Leslie  v,  Leslie,  10  Abb.  Pr.  N. 

Campbell  v.  Campbell,  12  Hun  (N.  Y.)  S.  (N.  Y.  Ct.  App.)  64;  Green  v.  Green, 

636.  40  How.  Pr.  (N.  Y.  C.  PI.)  465 ;  Smith 

Ifter  a  Reference  luui  been  Ordered  v.  Smith,  35  Hun  (N.  Y.)  378. 

at  request  of  defendant   the  plaintiff  6.  Burgess  v.  Burgess,  i  Duv.  (Ky.) 

cannot  dismiss  on  payment  of  costs.  287 ;  Waters  v.  Waters,  49  Mo.  365 ; 

Glutton  V.  Glutton  (Mich.  1895),  64  N.  Thorndike  v,  Thorndike,  i  Wash.  Ten 

W.  Rep.  744.  175;  Williams  v,  Monroe,  18  B.  Mon. 

1.  Butler  t;.  Butler,  38  N.J.  Eq.  626;  (Ky.)    518;  Ballard    v,    Caperton,    3 

Ficke  V.  Ficke,  62   Mo.   335;  Camp-  Mete.  (Ky.)  412;  Glutton  v.  Glutton 

bell  v.  Campbell,  12  Hun  (N.  Y.)  636;  (Mich.  1895),  64  N.  W.  Rep.  741. 

Mott  V.  Mott,  82  Gal.  413.  6.  Newman  v.  Newman,  69  111.  167 ; 

See  com/ra,  under  statute  in /«</ia;f  a,  McCuUoch  v.   Murphy,  45   111.  256; 

Armstrong  v,  Armstrong,  27  Ind.  186;  Moore  v,  Moore  (Supreme  Ct.),  22  N. 

Barr  v.  Barr,  31  Ind.  240;   Stoner  v,  Y.  Supp.  451, 

Stoner,  9  Ind.  505 ;  Jenness  v,  Jenness,  In  Reynolds  v,  Reynolds,  67  Gal. 

24  Ind.  355.    But  under  a  later  statute  176,  the  court  reversed  an  order  for 

the  defendant  may  proceed    to   trial  attorneys'   fees,   saying:  ''When   the 

without  further  notice  to  the  adverse  husband  and  wife  forgave  and  were 

party.     Musselman  v.  Musselman,  44,  forgiven,  and  abandoned  their  crimi- 

Ind.  106.  nations  and  recriminations,  the  attor- 

9.  Dewees  v,  Dewees,  55  Miss.  315 ;  neys  had  but  to  gather  up  their  briefs 

Butler  V,  Butler,  38  N.  }.  £q.  626.  and  retire.    The  court  should  at  once 

S.  In  Weaver  v.  Weaver,  33  Ga.  172,  have  dismissed  the  case  and  made  no 

the  court  said:  "That  the  order  al-  further  order  in  it." 
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Tb»  Hwbud  Mumot  lioape  liability  for  temporary  alimony  and 
counsel  fees  by  dismissing  his  suit  while  the  court  has  the  appli- 
cation for  such  relief  under  consideration,^  or  after  the  order  is 
made.* 

Bighti  of  Attoraeji. — Although  the  parties  have  dismissed  the  suit 
by  stipulation  the  attorneys  for  the  wife  may  have  the  dismissal 
set  aside  and  an  order  made  for  the  payment  of  a  certain  sum  as 
attorneys'  fees.' 

7.  Trial  by  Jury. — Generally,  the  divorce  suit  is  tried  by  the 
court  according  to  the  chancery  practice  without  the  aid  of  a 
jury.*  Under  such  practice  the  court  may  direct  certain  issues 
to  be  tried  by  a  jury  ;*  but  such  order  is  discretionary,  and  it  is 

The  wife  employed  an  attornej  to  Wash.  Ter.  175 ;  Aspinwall  v.  Sabin, 

enforce  an  agreement  to  pay  alimony  22  Neb.  73 ;    Louden  v.  Louden,  65 

and  gave  the  attorney  a  written  prom-  How.  Pr.  (N.  Y.  C.  PI.)  411 ;  Chase  v. 

ise  to  be  governed  by  his  advice  and  to  Chase,  65   How.  Pr.  (N.  Y.  Supreme 

make  no  settlement  without  his  con-  Ct.)  306,  reversed  in  29  Hun  (N.  Y.) 

sent.     The  husband  aAd  wife  compro-  527,  for  lack  of  proper  notice;  Lamy 

mised  the  matter  without  the  knowl-  v.  Catron  (N.  Mex.  1890),  23  Pac.  Rep. 

edge  or  consent  of  the  attorney,  and  773;  Moore  v.  Moore,  10  Ont.  Pr.  284; 

they  moved  to  dismiss  the  suit.    It  was  Davis  v,  Davis,  141  Ind.  367.    But  see 

held  that  in  the  absence  of  any  proof  contra^  Wagner  v,  Wagner,  34  Minn, 

of  fraud  or  collusion  the  suit  would  be  441. 

dismissed  without  requiring  the  hus-  Where  a  statute  permits  the  parties 

band  to  pay  counsel  fees.     Gregory  v,  to  discontinue    during  vacation,  the 

Gregory,  32  N.  J.  Eq.  424.  court  will  not    have    jurisdiction   to 

A  Wife  may  Diimlss  her  suit  and  re-  make  an  order  for  attorneys*  fees  at 

lease  her  husband  from  imprisonment  the  next  term  of  court.    Thompson  v. 

on  a  writ  ne  exeat  although  her  attor^  Thompson,  3  Head  (Tenn.)  527. 

ney  notifies  the  sheriff  not  to  release  4.  Cassidy  v.  Sullivan,  64  Cal.  266; 

the  husband  until  the  costs  and  attor-  Mead  v.  Mead,  i  Mo.  App.  247 ;  Mad- 

ney's  fees  are  paid.     In  such  case  the  ison  v.   Madison,    i   Wash.  Ter.  60; 

sheriff  is  not  guilty  of  contempt  in  re-  Suesemilch  v,  Suesemilch,  43  111.  App. 

leasing  the  husband  without  an  order  573;  Simpson  t;.  Simpson,  25  Ark. 487; 

of  court.     Kirbyv.  Kirby,  I  Paige  (N.  Allison   v.   Allison,  46   Pa.   St.   321; 

Y.)  565.  Carre  v.  Carre,  2  Yeates  (Pa.)  207; 

1.  In  Waters  v.  Waters,  49  Mo.  385,  Coffin  t».  Coffin,  55  Me.  361. 

the  court  said  :  '*  I  cannot  imagine  that  In  Some  States  a  trial  by  jury  in  suits 

he  could  defeat  the  application  in  this  for  divorce  is  required  by  statute,  and 

way,  although  the  fact  that  the  prose-  is  a  matter  of  right  unless  waived, 

cution  was   to  end  should  affect  the  Poertner  v,   Poertner,  66  Wis.  644; 

amount  to  be  allowed.     If  the  friends  Montfort  v,   Montfort,  88   Ga.  641 ; 

of  the  wife  gave  her  such  credit  as  to  Conderman  v,   Conderman,  44  Hun 

enable  her  to  properly  appear  to  the  (N.  Y.)  181 ;  Galusha  v.  Galusha,  43 

suit,  trusting  to  her  ability  to  obtain  Hun  (N.  Y.)  181;  Dietz  v,  Dietz,  3 

an  allowance  to  reimburse  them  after  Hun  (N.  Y.)  339,  4  Thomp.  &  C.  (N. 

she  had  appeared  and  applied  for  the  Y.)  565;  Batzel  v,  Batzel,  4J  N.  Y. 

proper  sum,  the  application  is  not  only  Super.  Ct.  561;  Whale  v.  Whale,  x 

made  pending  the  suit,  but  it  would  be  Code  Rep.  (N.  Y.)   115;  Winans  v. 

a  fraud  upon  her  rights  to  permit  the  Winans,  54  N.  Y.  Super.  Ct.  542. 

husband  to  defeat  it  by  then  dismissing  The  statute  relating  to  jury  trials  in 

the  proceeding."  divorce  suits  in  Michigan  was  adopted 

3.  People  V,  Second  Judicial  Dist.  from  New  Tork,  with  the  construc- 

Ct.   (Colo.   1895),  4^  P*c.  Rep.  460;  tion  given  it  by  the  New  York  courts. 

Weaver  V.  Weaver,  33  Ga.  173;  Tray-  Schafberg    v.    Schafberg,    52    Mich, 

lor  V.  Richardson,  2  Ind.  App.  452.  429. 

8.  Courtney  v.  Courtney,  4  Ind.  6.  Brinklcy  v,  Brinkley,  56  N.  Y. 
App.  221 ;  Thorndike  v.  Thorndike,  i  192. 
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not  error  to  refuse  a  trial  by  jury.* 

8.  Ihstmetioiis. — Where  the  trial  is  by  jury,  instructions  or 
charges  to  the  jury  are  given  as  in  other  cases.* 

9.  Terdict  and  Special  Findings — Speoial  nndlngi. — Under  frequent 
statutory  provisions,  interrogatories  may  be  submitted  to  the 
jury  to  obtain  their  special  findings'  in  addition  to  their  general 

Where  the  code  requires  the  divorce  defendant  was  justified  in  leaving  him, 

suit  and  certain  other  actions  to  be  and  the  jury  should  find  the  issues  for 

tried  bj  the  court,  unless  a  reference  the  defendant."    Given  in  Carter  v, 

thereof  is  made,  the  court  cannot  sub-  Carter,  62  111.  439. 

mit  an  issue  of  fact  to  a  jury.     Hobart  *'  The  only  issue  for  the  jury  to  try 

V.  Hobart,  51  Iowa  51a.  in  this  cause  is  whether  the  defendant 

1.  Anonymous,  35  Ala.  326;  Leffel  deserted  or  absented  herself  from  ^e 
t7.LeffeI,35lnd.  76;  Cleghorn  v.  Cleg-  complainant,  without  any  reasonable 
horn,  66  Cal.  309.  cause,  for  the  space  of  two  years  prior 

2.  Smith  V.  Smith,  7a  N.  Car.  139;  to  the  commencement  of  this  suit, 
Richmond  v.  Richmond,  10  Yerg.  and  what  constitutes  such  reasonable 
(Tenn.)  343 ;  Black  v.  Black,  5  Mont,  cause  of  abandonment  is  a  matter  to 
15 ;  LeSel  v,  Leffel,  35  Ind.  76 ;  Har-  be  determined  by  the  jury,  from  all  the 
rington  v.  Harrington,^  107  Mass.  329.  facts  and  circumstances  in  evidence  in 
And  see  generally  article  Instruc-  this  case."  This  instruction  was  held 
TiONS.  erroneous  as  conflicting  with  other  in- 

It  is  the  duty  of  the  court  to  instruct  structions.    Carter  v.  Carter,  63  111.  439. 

the  jury  ^'as  to  the  law  of  the  case,  and  Oroaity.  —  "  Personal    cruelty    may 

never  leave  it,  by  instruction,  to  be  consist    in  other  wrongs  than  mere 

found  by  them. "    Henderson  v.  Hen-  physical  violence,  and  may  be  by  any 

dersoD,  88  111.  248.  means  that  tend  to  render  tne  life  of  the 

BMidflBM. — ^An  instruction  asked  by  person  wretched  and  miserable."  Held 
appellant  read  as  follows :  ''Toconsti-  erroneous  under  the  Illinois  statute. 
tute  residence,  there  must  be  a  fixed  Henderson  v,  Henderson,  88  111.  248. 
abode  and  an  intention  to  remain  per-  For  other  instructions,  see  Gholston  v. 
manently,  or  at  least  for  a  time,  for  Gholston,  31  Ga.  634;  Albert  v.  Al- 
business,  or  for  other  reasons  not  solely  bert,  5  Mont.  577. 
connected  with  the  bringing  of  a  suit  for  Adultery. — ''The  jury  are  also  fur- 
divorce.  "  It  was  held  that  it  was  not  ther  instructed  that  the  law  does  not 
error  to  strike  out  the  words  '*  perma-  allow  the  jury  to  presume  the  adultery 
nently  or,"  as  the  effect  of  the  instruction  of  the  complainant  where  the  facts 
was  not  changed  by  such  modification,  or  circumstances  relied  upon  to 
Chapman  v.  Chapman,  139  III.  386.  establish  the  same  may  be  as    well 

neiertlon. — "The  jury  are  further  in-  attributed  to  an  innocent    intent  or 

structed  that  the  only  issue  presented  motive  as  a  guilty  one."     Approved 

by  the  pleadings  in  this  case  for  your  in  Carter  v.  Carter,  62  III.  439. 

consideration  is  whether  or  not  the  8.  Morse    v.  Morse,    25    Ind.    ic6; 

complainant  and  defendant  were  living  Bradley  v.  Bradley,  45  Ind.  67 ;  Callen 

together  as  husband  and  wife  in ,  on  v.  Callen,  44  Kan.  370;    Harrison  v, 

,  and  whether  or  not,  on  that  day,  Harrison,  7  Ired.  (N.  Car.)  484. 

the  defendant  wilfully  and  without  just  In  Morrison  v.  Morrison,   14  Mont. 

or  reasonable  cause  deserted  the  com-  8,  it  was  objected  that  the  verdict  of 

plainant  and  his  said  home,  and  whether  the  jury  should  have  been  general,  and 

or  not  the  defendant  had  wilfully  re-  not  based  on  special  findings.    The 

mained  absent  therefrom,  without  just  court  said :  '*  It  appears  from  the  rec- 

or  reasonable  cause,  for  the  space  of  ord  that  the  jury  returned  a  general 

two  years   prior  to  the  filing  of  the  verdict  in  favor  of  plaintiff,  but  also 

complainant's    bill    for   a    divorce."  returned    special  findings  on   several 

Given  in  Carter  v.  Carter,  62  111.  439.  propositions  submitted.    There  is  no 

<*  That  if  the  jury  believe,  from  the  statute  forbidding  special  findings  in 

eWdence,  that  complainant,  before  the  such  a  case,  nor  has  appellant  cited 

separation  of  the  parties,  was  guilty  of  any  authority  to  support  his  conten- 

eztreme  and  repeated  cruelty,  *  *  *  tion.    Moreover,   the  statute  of  this 
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verdict.^  In  such  case  the  court  may  make  findings  of  fact  in 
addition  to  those  presented  to  the  jury.^  The  special  findings 
are  not  conclusive,  and  the  court  may  grant  a  decree  contrary  to 
the  general  verdict.* 

OoiieliiMiT«BMi  of  Ytrdkt. — ^Where  the  court  has  submitted  certain 
issues  to  the  jury  in  accordance  with  the  chancery  practice  the 
verdict  is  not  conclusive  as  in  an  action  at  law,  but  merely  advisory, 
and  the  court  may  enter  a  decree  in  opposition  to  the  verdict.* 
But  where  a  jury  trial  is  made  a  matter  of  right  by  the  statute, 
the  verdict  has  the  same  effect  as  at  law,  and  the  court  must 
render  a  verdict  in  conformity  with  it,  or,  if  not  satisfactory,  may 
grrant  a  new  trial.* 

10.  Conduct  of  the  Court — PreTentioii  of  OoUtuIoil — ^The  public  has 
an  interest  in  all  suits  for  divorce,*  and  where  no  attorney  is 
authorized  to  appear  for  the  state  it  becomes  the  duty  of  the 
court,  on  its  own  motion,  to  take  such  part  in  the  trial  as  will 
protect  the  public  from  fraud  and  collusion  and  prevent  divorces 
except  where  the  applicant  therefor  is  an  innocent  and  injured 

state  provides  for  submission  of  spe-  judge  as  well  as  to  the  jurj.    Hajgood 

cial  findings  to  be  returned  by  the  v.  Haygood,  25  Tex.  576. 

jury  (Code  Civ.  Pro.,  ^  275),  and  there  But  in  such  case  the  decree  is  sab* 

is  no  exception   made   as  to  divorce  ject  to  revision  by  the  appellate  court, 

suits.      Indeed,    the    divorce    statute  which   may   render  a  decree  in  favor 

provides  that  the  same  rules  of  pro-  of  plaintiff  if  the   evidence  is   satis- 

ceeding    shall    prevail   '  as    in    other  factory.    Jemigan  v.  Jemigan,  37  Tex. 

cases  in  chancery,'  and  special  ver-  420. 

diets  are  common  in  chancery  prac-  6.  Richmond  v,  Richmond,  10  Yerg. 

tice."  (Tenn.)  343;  Carpenter  v.  Carpenter 

1.  Morse  v.  Morse,    25    Ind.   156;  (Supreme  Ct.),  9  N.  Y.  Supp.  583. 

Morrison  v,  Morrison,  14  Mont.  8.  In  Poertner  v.  Poertner,  66  Wis.  644, 

S.  Where  all  the  evidence  is  pre-  the  court  said:    "It  is  not  quite  ac- 

sented   at  the  trial  to  the  court  and  curate  to  say  that  the  verdict  on  this 

Jurv,  the  court  may,  after  trial,  make  issue   [adultery]    Is   merely    advisory, 

additional  findings  without  at  the  time  Unlike  most  other  equitable  issues,  it 

reserving  the  cause  for  further  consid-  must  be  tried  by  a  jury,  unless  a  jury 

eration.    Schmitt  v.  Schmitt,  31  Minn,  trial  thereof  is  waived  by  the  parties. 

106.  Rev.  Stat.,  $  2843.     Hence,  in  the  ab- 

8.  Morse  v,  Morse,  25  Ind.  156.  sence  of  such  waiver,  the  court  cannot 

4.  Beck  V,  Beck,  6  Mont.  318;  Moore  eive  judgment  thereon  until  the  fact  is 

V.  Moore,  22  Tex.  237;    jPaulson    v.  found  by   the    jury.      In  most  other 

Paulson  (Tex.  Civ.  App.  1893),  21  S.  equity  cases,  wherein  a  verdict  is  taken 

W.  Rep.  778;  Lewis  v,  Lewis,  9  Ind.  on  an   issue  of  fact,  the  court  may,  if 

105 ;  Gilpin  v.  Gilpin,  12  Colo.  504.  the  testimony  is  sufficient,  set  aside  the 

Where  the  jury  returns  a  verdict  in  verdict  and  find  the  facts  differently, 

favor  of  the  wife  but  finds  that  she  and  judgment  may  be  entered  on  such 

has  not  been  a  dutiful  wife,  the  court  findings.     But  if  the  court  set  aside  the 

mapr  grant  a  divorce  if  the  evidence  is  verdict  on  an  issue  of  adultery,  a  new 

satisfactory  to  the  court.    Thatcher  v.  trial  must  be  ordered." 

Thatcher,  17  111.  66.  6.  McBlain  v,  McBIain,  77  Cal.  507; 

Deoree  Contrary  to  Terdlct.— Under  Wadsworth   v,  Wadsworth,   81    Cal. 

a  statute  requiring  "full  and  satisfactory  182;  Cottrell  v.  Cottrell,  8^  Cal.  457; 

evidence"  of  the  cause  for  divorce,  a  Locke  v.  Locke,  18  R.  I.  716;  Wlnans 

court  may  render  a  decree  in  favor  of  v,  Winans,  124  N.  Y.  140;  Dutcher  v, 

defendant  although  a  verdict  was  re-  Dutcher,  39  Wis.  651 ;  Peck  v.  Peck,  44 

turned  in   favor  of  the  plaintiff.     The  Hun  (N.   Y.)  290;  Sullivan  v.  Sulli- 

evidence  must  be   satisfactory  to  the  van,  41  N.  Y.  Super.  Ct.  519. 
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party  and  has  a  valid  cause  for  divorce  under  the  statute.* 

Seopo  of  Court's  Inquiry. — The  court  is  not  bound,  as  in  other 
causes,  to  confine  the  evidence  to  the  issues  made  by  the  parties, 
but  may  lay  hold  of  any  facts  disclosed  by  the  witness  which 
should  prevent  the  parties  from  obtaining  a  divorce,  although 
such  defense  is  not  pleaded.*  While  the  parties  are  concluded 
by  their  pleadings  as  in  other  actions,  the  court  is  not,  and  may, 
to  satisfy  its  conscience,  enter  into  an  inquiry  of  matters  not 
within  the  issues.* 

If  iMti  are  Diiclooed  WUoh  Arouo  Siispieion  that  the  plaintiff  is  not 
entitled  to  a  divorce,  it  is  the  duty  of  the  court  to  examine  the 
witnesses  and  elicit  the  truth.*  This  is,  of  course,  the  only 
method  by  which  the  collusion  of  the  parties  may  be  discovered 
and  established.^  And  the  same  method  is  applied  to  such 
defenses    as    recrimination,*    condonation,''    connivance,®    and 

1.  "The  law  has  wisely  enjoined  Ala.  348;  Moore  v.  Moore, 41  Mo.  App. 
upon  the  courts  the  duty  of  watching  176;  Elwes  v,  Elwes,  i  Hag.  Con.  269, 
OTer  these  proceedings  with  the  strict-  4  Eng.  Ec.  401 ;  Crewe  v.  Crewe,  3 
est  scrutiny  and  interposing  to  prevent  Hag.  £c.  123,  5  Eng.  Ec.  45. 
abuses  of  the  delicate  and  responsible  4.  Dismukes  v.  Dismukes,  i  Tenn. 
power  confided  to  them  to  dissolve  Ch.  266;  Mattox  v.  Mattox,  2  Ohio 
the  marriage  contract.  What  shall  be  234;  Belz  v.  Belz,  33  111.  App.  105; 
deemed  sufficient  cause  of  divorce  ThonDpson  v.  Thompson,  70  Mich.  62. 
must  ever  be  matter  of  law,  and  the  Barret,  J.,  in  Foster  v,  Redfield,  50 
law  has  made  it  the  duty  of  the  judge  Vt.  285,  explains  the  method  of  con- 
to  refuse  a  decree,  unless  satisfied  ducting  suits  for  divorce:  **  In  ex 
of  the  truth  and  sufficiency  of  the  parte  trials,  and  also  in  contested  cases, 
evidence  by  which  those  causes  are  I  am  accustomed  to  examine  witnesses 
established."  Moore  v.  Moore,  22  sharply  and  thoroughly,  to  elicit  as 
Tex.  237.  fully  as  possible  all  the  facts  and  cir- 

S.  Vtw  Jeney. — A  different  view  is  cumstances,  not  merely  as  bearing  on 
announced  in  New  Jersey,  where  the  the  alleged  cause,  but  as  bearing  on 
statute  provides  that  the  **  answer  shall  the  interests  of  the  children  and  of  the 
fully  and  plainly  set  forth  the  causes  public,  to  be  affected  by  the  result  of 
of  his  or  her  defense."  In  a  case  where  the  proceeding.  I  have  known,  in  cases 
the  defendant  offered  proof  of  a  defense  in  which  the  statute  does  not  make  the 
in  recrimination,  under  a  general  de-  parties  witnesses,  a  continuance  to  be 
nial  of  adultery  in  her  answer,  it  ordered  by  the  court,  where  the  libellee 
was  held  that  the  court  could  not  dis-  was  not  appearing,  and  such  libellee 
miss  the  suit  on  the  ground  of  recrim-  ordered  to  appear  and  submit  to  exam- 
ination where  such  defense  was  not  ination  by  tiie  court.  Such  a  course 
pleaded.  <*Thisisasuitf»/er/ar/^j,"  is  often  the  only  means  the  court  has 
the  court  said,  "  and  the  court  cannot  to  protect  itself  from  being  made  the 
lay  hold  of  any  matter  not  properly  instrument  of  a  fraud  upon  the  law  in 
put  in  issue  on  the  ground  that  public  collusive  cases." 

policy  and  public  morals  require  it.  6.  Thompson  v.  Thompson,  70  Mich. 

Collusion  of  the  kind  where  both  par-  62 ;  People  v.  Dawell,  25  Mich.  247 ; 

ties  conspire  to  impose  upon  the  court,  Belz  v.  Belz,  33  111.  App.  105;  Parker 

and  fraudulently  to  procure  a  release  v,  Parker,  28  111.  App.  22;  Costill  v. 

from  their  marriage  vows  against  the  Costill,  47  N.  J.  Eq.  346.    See  also  cases 

provisions  and  policy  of  the  law,  is  a  cited  supra,  vinder  IV.  3.  c.  Collusion, 

very  different  case,"    Jones  v.  Jones,  18  6.  Seesupra,  IV.  3.  a.  Recrimination; 

N.  J.  £q.  33.     This  ruling  is  contrary  Ribet  v.  Ribet,  39  Ala.  348. 

to  die  doctrine  of  the  cases  cited  in  7.  See  suproylV,  3.  b.  Condonation; 

this  section.  Moore  v.  Moore,  41   Mo.  App.  176; 

S.  See  notes  supra,  under  IV.   TAe  Clague  v.  Clague,  40  Minn.  461. 

Answer,    See  also  Ribet  v,  Ribet,  39  8.  See  supra,  IV.  3.  <f.  Connivance; 
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delay.* 

YMfttiay  Deeno. — It  seems  that  the  court  may,  on  its  own  motion, 
vacate  a  decree  of  divorce  on  discovery  that  it  was  obtained  by 
fraud  or  collusion.'  But  it  is  clear  that  in  such  case  the  parties 
should  have  notice  of  the  proceeding  and  an  opportunity  to  be 
heard.' 

Otliar  Powm  of  Court. — ^As  the  representative  of  the  state,  the  court 
may,  on  its  own  motion,  compel  the  defendant  to  appear  as  a 
witness,^  order  a  continuance,'  submit  certain  issues  to  a  jury,' 
enter  a  decree  contrary  to  the  verdict  ^  or  the  findings  of  a 
referee,'  order  a  new  trial,'  or  refuse  to  discontinue  on  motion  of 
plaintiff,*'  and  may  grant  a  decree  of  separation  although  the 
parties  desire  an  absolute  divorce.** 

11.  Honinit. — ^Whenever  there  is  such  a  failure  of  proof  in  a 
divorce  suit  that  the  court  would  be  compelled  to  set  aside  the 
verdict,  it  has  the  power  to  withdraw  the  case  from  the  jury  or 
direct  a  verdict  as  in  other  cases.** 

Xn.  Abatimsvt  avd  SxyiyoBt— 1.  In  General— Beath  of  Party— 
Suit  DiM  with  Party. — Upon  the  death  of  either  party  the  suit  for 
divorce  abates  and  cannot  be  revived  against  the  legal  represent- 
atives of  the  deceased.*'     It  is  a  personal  action  and  cannot  be 

Peck  V.  Peck,  44  Hun  (N.  Y.)  390;  opportunity  to  be  heard,  and  therefore 

Morrison  v,  Morrison,  136  Mass.  310.  the  court  had  no  power  to  vacate  the 

1.  See  j«/rff,  IV.  3.  *.  Delay;  Dutch-  decree, 

er  V.  Dutcher,  39  Wis.  651.  4.  See  dictum  in  Foster  v.  Redfield, 

3.  Brown  v.  Brown,  53  Wis.  29.  50  Vt.  285. 

In  Mclntjre  v,  Mclntyre,  9  Misc.  6.  Stratford  v.  Stratford,  9a  N.  Car. 

Rep.  (N.  Y.  Super.  Ct.)  25a,  the  court  297. 

discovered  that  a  decree  rendered  more  The  court  may  withhold  a  decree  and 

than  one  year  before  was  obtained  by  continue  the  case  where  a  reconciliation 

collusion,  and  on  its  own  motion  set  is  probable.      Hacker  v.  Hacker,  90 

the  decree  aside   without   an    appli-  Wis.  325. 

cation  of  either  party.      It  appeared  6.  Srinkley  v.Brinkley,  56N.  Y.  192. 

that  the  wife  obtained  the  decree  with  7.  Hay  good   v.   Hay  good,    25   Tex. 

the  consent  of  her  husband,  and  after  576;  Moore  v,   Moore,   22  Tex.  237; 

her  marriage  to  another  returned  to  Morse  v.  Morse,  25  Ind.  156;   Beck  v. 

live  with  her  first  husband.     In  a  suit  Beck,  6  Mont.  318. 

for  divorce  by  the  second  husband,  on  8.  Sullivan    v.   Sullivan,  41    N.   Y. 

the  ground  of  this  adultery,  the  first  Super.  Ct.  519;  Gibson  v.  Uibaon,  24 

husband  asked  leave  to  intervene,  on  Neb.  394. 

the  ground  that  he  was  innocent  of  the  9.  roertner  v,  Poertner,  66  Wis.  644. 

charges.     On  this  application  to  inter-  10.  Winans  v.  Winans,  124  N.Y.  140; 

vene,  the  court,  on  discovering  the  Campbell  v.  Campbell,   12   Hnn   (N. 

facts,  refused  a  divorce  and  entered  Y.)  636. 

an  order  vacating  the  former  divorce.  11.  Conant  v,  Conant,  xo  Cai.  249 ; 

See  also  infra^  XVII.  Proceedings  to  Irwin  v.  Irwin,  96  Ky.  3x8;  Hacker  v. 

Vacate  Decrees,  Hacker,  90  Wis.  325. 

8.  In  Morris  v,  Morris,  60  Mo.  App.  13.  Williams  v.  Williams,  i   Colo. 

86,  the  court,  in  another  divorce  suit  App.  281.     And  see  generally  article 

heard  at  the  same  term,  discovered  that  Dismissal,    Discontinvancb,   and 

the  plaintiff  was  guilty  of  such  immoral  Nonsuit,  vol.  6,  p.  823. 

conduct  as  not  to  be  entitled  to  a  de-  18.  Barnev  v,  Barney,  14  Iowa  189; 

cree  of  divorce,  and,  without  notice  to  Wilson  v.  Wilson,  73  Mjch.  620;  O'Ha- 

him,  set  the  decree  aside.    It  was  held  gan  v,  O'Hagan,  il  Iowa  509;  Zoeilner 

that  the  plaintiff  should  be  given  an  v,  Zoeilner,  46  Mich.  511;  Downer  v. 
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maintained  after  the  marriage  has  been  dissolved  by  death.*  See 
also  article  Death,  vol.  5,  pp.  8ii,  831. 

DMfth  nitor  Oanse  Snlimitted. — If  one  of  the  parties  dies  after  the 
cause  has  been  tried  and  submitted  to  the  court,  a  decree  of 
divorce  cannot  be  entered  and  by  itsr  terms  relate  back  to  a 
period  before  such  death,  as  there  is  no  relationship  to  dissolve 
when  the  decree  is  entered.*  For  the  same  reason  a  decree  nisi 
cannot  be  made  absolute  after  the  death  of  one  of  the  parties.* 

2.  Effect  on  Orders  for  Temporary  Alimony  and  Coits. — But  all 
orders  for  attorneys'  fees,  temporary  alimony,  or  costs,  entered 
before  the  death  of  the  husband,  are  in  the  nature  of  ordinary 
judgments  and  may  be  enforced  against  his  estate.*  The  death 
of  the  husband  terminates  an  order  for  temporary  alimony  during 
the  pendency  of  the  proceedings,  whether  in  the  lower  or  the 
appellate  court,  as  the  action  abates  and  there  is  no  longer  a 
necessity  of  such  allowance.     After  the  death  of  the  husband  the 

Howard,  44  Wis.  82 ;  Grant  v.  Grant,  ground   for  its  exemption    from   the 

2  Swab.  &  T.  522 ;  Brocas  v.  Brocas,  2  operation  of  a  principle  applicable  to 

Swab.  &  T.  383.  all  other  actions." 

1.  McCurley  v.  McCurley,  60  Md.  And  see  in  general,  as  to  decrees 
185;  Barney  v.  Barney,  14  Iowa  189;  after  death  of  party,  article  Dbcrbrs, 
Pearson  v.  Darrington,  32  Ala.  227 ;  vol.  5,  p.  968. 

Ewald  V.  Corbett,  32  Cal.  493;   Kim-  8.  '*  If  a  decree  nisi  is  made  and  the 

ball  v.  Kimball,  44.  N.  H.  122;  Kirsch-  husband  dies  before  it  is  made  abso- 

ner  v.  Dietrich,  no  Cal.  502.  lute,  he  dies  while  he  is  still  at  law  a 

The  suit  for  divorce  is  said  to  be  "  a  husband,  and  his  wife  becomes  his 
personal  action,  sounding  in  tort,  and,  widow.  After  this,  how  can  a  decree 
by  all  the  rules  and  maxims  of  law,  be  made  which  would  displace  a  disso- 
lves with  the  person."  Swan  t;.  Harri-  lution  of  the  marriage  by  death,  and 
son,  2  Cold w.  (Tenn.)  534.  untie  a  knot  that  no   longer  exists? 

TlM  Bolt  fiv  Alimony  is  also  a  personal  How  can  a  woman,  once  a  widow,  be 

action  and  abates  upon  the  death  of  converted  into  a  divorcee  unless  there 

either   party.     Swan   v.   Harrison,   2  is  some  enactment  enabling  the  court 

Coldw.  (Tenn.)  534.  to  make  such  a  retrospective  order?" 

2.  In  Wilson  v,  Wilson,  73  Mich.  Stanhope  v.  Stanhope,  11  Prob.  Div. 
620,  it  is  held  that  *'  the  doctrine  of  re-  103. 

lation  does  not  apply  in  such  a  case.        4.  In  Francis  v.  Francis,  31  Gratt. 
There  must  be  living  parties  or  there  (Va.)  283,  the  husband  died  during 
can  be  no  relationship  to  be  divorced."  an  appeal,  leaving  a  will  devising  his 
But  it  is  held  that  where  a  party  dies  estate  to  others.    The  Supreme  Court 
after  a  case  has  been  argued  and  sub-  affirmed  the  decree  of  the  lower  court 
mitted  on  appeal,  and  the  court  has  denying  him  a  divorce  and  allowing 
written  an  opinion  affirming  a  decree  of  the  wife  alimony  in  instalments.     The 
divorce,  the  decree  will  be  entered  as  on  question  was  as  to  the  effect  on  the 
the  day  the  case  was  taken  under  ad-  decree  for  permanent  alimony.     The 
visement.    Mead  v.  Mead,  i  Mo.  App.  death  of    the  husband,  it  was  said, 
247.  <*  puts  an  end  to  the  provision  in  favor 
In  Webber  v,  Webber,  83  N.  Car.  of  the  appellee  [wife].     It  could  not, 
280,  the  defendant  died   during    the  however,  affect  her  right  to  those  in- 
trial  and  before  the  retirement  of  the  stalments  which,  under  the  decree  of 
jury,  and  a  decree  was  granted  as  of  the  the  court,  accrued  before  the  death  oc- 
first  day  of  the  term.     It  was  urged  curred.     So  far  as  these  instalments 
that  as  the  marriage  was  dissolved  by  are  concerned,  the  affirmance  by  this 
death,  the  decree  was  useless.  *'  While  court  of  the  decree  leaves  the  appellee 
the  suggestion  is  not  without  force,"  in  the  same  condition  as  if  no  appeal 
said  the  court,  "  we  can  find  no  legal  had  been  taken." 
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court  cannot  make  the  executor  a  party  to  the  proceeding  for 
the  purpose  of  answering  the  wife's  application  for  counsel  fees 
for  services  in  preparing  the  suit  for  trial  and  to  order  the 
executor  to  pay  the  same.^ 

8.  IffMt  OIL  Decree  far  PemiAiieiit  Alimony. — Permanent  alimony 
payable  in  instalments  is  generally  terminated  by  the  death  of 
either  party.  If  the  alimony  was  allowed  on  a  decree  of  sepanu 
tion,  on  the  death  of  the  husband  the  wife  is  entitled  to  her 
distributive  share  of  the  estate,  and  there  is  no  necessity  for  the 
alimony.^  If  the  alimony  was  granted  on  an  absolute  decree  of 
divorce,  the  death  of  the  husband  may  or  may  not  terminate  the 
allowance  according  to  the  nature  and  effect  of  the  decree  of 
divorce.  If  divorce  does  not  extinguish  the  right  of  dower  or  the 
alimony  is  not  granted  in  lieu  of  dower  or  restoration  of  property 
of  the  wife,  it  is  held  that  the  permanent  alimony  terminates  on 
the  death  of  the  husband.'  But  where  the  alimony  is  awarded 
partly  as  maintenance  and  partly  in  lieu  of  dower,  the  death  of 
cither  party  does  not  terminate  the  decree,  as  the  parties  are 
strangers  after  divorce,  and  the  wife  is  a  mere  judgment  creditor 
of  the  estate.* 

4.  Effect  on  Appeal — ^Where  a  suit  for  divorce  has  been  tried 
and  a  divorce  is  denied  and  the  plaintiff  appeals,  the  proceeding 
abates  on  the  death  of  either  party,  for  the  suit  cannot  be  revived 
in  the  name  of  an  executor.  There  is  no  one  to  prosecute  the 
action,  and  there  is  no  relation  to  dissolve.     But  the  suit  may  be 

1.  In  McCurley  v.  McCurley,  6o  ing'2^  111.  App.  558;  Wren  v.  Moss, 
Md.  185,  it  was  said :'' It  is  well  set-  7  111.  73;  Knapp  -v.  Knapp,  I34 
tied  that  the  death  of  either  party  to  a  Mass.  353 ;  Maxwell  v.  Sawyer,  90  Wis. 
divorce  suit  before  decree,  it  being  a  352. 

personal   action,   abates    the    divorce  4.  Storey  v.    Storey,    125  111*  608; 

proceedings;  and  this  effect  must  ex-  Dow  v.  Blake,  148  111.  76;   Miller  v. 

tend  to  whatever    is  identified  with  Clark,    23    Ind.     370;     O'Hagan    v. 

those  proceedings.    The  allowance  of  0'Hagan,4  Iowa  509;  Stratton  t;.  Strat- 

money  to  pay  the  wife's  counsel  fees  ton,  77  Me.  373;  Lockwood  v.  Krum, 

is  in  furtherance  of  the  procedure  to  34  Ohio  St.   2 ;    Olnej  v.  Watts,  43 

obtain  or  prevent  the  divorce.    When,  Ohio  St.  499.    See  contra^  Maxwell  v. 

therefore,   the  jurisdiction  to  pass  a  Sawyer,  90  Wis.  352. 

decree  is  ended,  no  jurisdiction  can  Death   of    HoBlMuid   after   DeGreo." 

survive  as  to  matters  purely  ancillary  Where  a  decree  of  absolute  divorce  has 

to  that  object."  been  granted,  and  the  decree,  by  its 

2.  See  article  Alimony,  vol.  i,  p.  terms,  reserved  the  question  of  per* 
407.  See  also  Lockridge  v.  Lock-  manent  alimony  until  the  further  order 
ridge,  3  Dana  (Ky.)  28;  Wallingsford  of  the  court,  the  death  of  the  husband 
v.  Wallingsford,  6  Har.  &  J.  (Md.)  after  such  decree  will  not  prevent  the 
485 ;  Field  v.  Field,  15  Abb.  N.  Cas.  court  from  eranting  permanent  aii- 
(N.  Y.  Supreme  Ct.)  434,  66  How.  Pr.  mony  out  of  the  decedent's  estate. 
(N.  Y.)346;  Burr  t;.  Burr,  10  Paige  Seibly  v.  Ingham  Circuit  Judge 
(N.  Y.)  20;  Exp.  Hart,  94  Cal.  254;  (Mich.  1895),  63  N.  W.  Rep. 528.  The 
Knapp  V.  Knapp,  134  Mass.  355 ;  death  of  either  party  after  the  decree 
Casteel  v,  Casteel,  38  Ark.  478 ;  Smith  will  not  prevent  an  order  taxing  the 
V.  Smith,  X  Root  (Conn.)  349.  costs  in  accordance  with  the  general 

S.  See  Field  v.  Field,  15  Abb.  N.  provisions  of  the  statute  relating  to  ail 
Cas.  (N.  Y.  Supreme  Ct.)  434;  Sto-  civil  suits.  Hawks  v.  Hawks,  i  ^toh. 
rey  v.    Storey,    125  111.  608,   revers-    Div.  137. 
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revived  in  the  name  of  the  leeal  representative  if  there  is  a 
judgment  for  costs  and  attorneys  fees  allowed  on  the  decree  of 
dismissal.^  If  an  absolute  divorce  was  granted  upon  the  petition  or 
cross-petition,  and  the  party  against  whom  the  divorce  is  granted 
appeals,  the  appeal  does  not  abate  on  the  death  of  the  other  party.' 
But  where  the  wife  died  after  obtaining  an  absolute  divorce 
and  the  custody  of  the  children,  and  it  does  not  appear  that  she 
had  any  real  or  personal  property,  the  action  abates  and  cannot 
be  revived,  because,  from  the  nature  of  the  case,  there  is  nothing 
to  survive,  and  a  reversal  of  the  decree  would  not  affect  the 
property  rights  of  the  husband.*  Where  one  party  dies  after 
a  decree  of  divorce  is  rendered,  or  after  an  appeal  is  taken,  the 
suit  may  be  revived  in  the  name  of  the  executor  or  administra- 
tor, and  all  the  heirs  and  other  parties  who  may  be  affected  by 
a  reversal  of  the  decree  must  be  pined,  as  they  are  necessary 
parties.^ 
XTTT.  SlOBSBS— 1.  Form  and  Contents — nmOity — ^Date. — A  decree 

1.  Where   the  wife  died   after  the  whose  property  rights  have  been  inju- 

husband  had  appealed  from  an  order  riously  affected  hy  such  decree  ought 

dismissing  the  husband's  suit  for  di-  not  to  be  concluded  by  reason  of  the 

vorce  and  awarding  the  wife's  costs  and  subsequent  death  of  the  other  party, 

attorneys'   fees,   &e    action    may    be  While  both  parties  live,  a  writ  of  error 

revived  in  the  name  of  her  administra*  lies  to  reverse  an  erroneous  decree  of 

tor.    The  court  may  permit  the  attor-  divorce,  the  effect  of  which  is  to  re- 

neys  for  the  wife  to  be  made  parties,  so  store  both  parties  to  their  former  status 

as  to  protect  their  interests  on  appeal,  of  husband  and  wife,  in  law,  and  after 

Downer  v.  Howard,  44  Wis.  82.  the  death  of  one  it  ought  to  lie  in  favor 

t.  While  it  may  be  true  in  such  case  of  the  other  party,  not  for  the  same 

that  on  a  reversal  the  suit  cannot  be  purpose,  but  to  restore  the  survivor  to 

retried,  and  that  there  is  marriage  ex-  his  or  her  rights  of  property  divested 

isting  after  the  death  of  one  of  the  erroneously  by  the  decree.    On  the 

parties,  yet  the  party  found  guilty  has  reversal  of  a  decree  of  divorce,  the 

a  right  to  have  such  decree  reviewed,  parties  will  be  placed  in  the  position 

and  if  it  should  appear  to  the  Supreme  they  occupied  before  the  decree  was 

Court  that  she  is  not  guilty  the  re-  entered,  and  if  one  of  them  has  died 

versa!  of  the  decree  will  reinstate  her  between    the  date    of    the  decree  of 

as  a  widow,  and  she  will  be  entitled  to  divorce  and  its  reversal,  the  survivor 

dower  and  a  distributive  share  of  her  procuring  the  reversal  will  be  entitled 

husband's  estate.    Wren  v.  Moss,  7  111.  to  all  rights  of  succession  or  dower 

73;  Israel  v,  Arthur,  6  Colo.  85.  and  the  like  in  the  estate  of  the  other. 

In  such  case  the  court  will  not  grant  the  same  as  if  no  divorce  had  ever  been 

alimony  against  the  husband's  estate,  had ;  but  in  such  case  the  court  need 

SluLferv.  Shafer,  30  Mich.  163.  not  ordinarily  remand  the  case,  as  no 

In  Danforthv. Danforth,  III  111. 236,  other  decree  of  divorce  can  ever  be 

the  husband  died  after  the  submission  had." 

of  the  case  in  the  Supreme  Court  on  S.  Barney  v,  Barney,  14  Iowa  189. 
appealfromadecree  of  divorce  affirmed  4.  Wren  v.  Moss,  7  111.  72;  Shafer  v. 
in  the  Appellate  Court,  and  it  was  con-  Shafer,  30  Mich.  163 ;  Danforth  v,  Dan- 
tended  that  the  death  of  one  party  put  forth,  iii  111.  236;  Israel  v.  Arthur,  6 
an  end  to  all  further  proceedings  as  if  Colo.  85. 

no  decree  had  been  entered.     "This  is  If  one  party  dies  before  the  appeal 

true,"  said  the  court, "  where  the  death  is  perfected,  the  proceedings  must  be 

takes   place  before  any  final  decree,  revived  in  the  lower  court,  according 

•  •  •  But  where  a  decree  of  divorce  to  the  provisions  of  the  code  which  are 

has  been  improperly  obtained,  and  the  applicable  to  such  cases.    Thomas  v, 

proceedings  are  erroneous,  the  party  Thomas,  57  Md.  504. 
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of  divorce  should  be  a  final  decree,*  and  should  disclose  the  date 
when  it  was  rendered.* 

On  2>«&nlt. — If  the  decree  is  rendered  upon  a  default,  it  should 
contain  a  recital  of  the  manner  in  which  the  summons  was  served 
or  of  the  proceedings  to  obtain  constructive  service.* 

Baiad  on  Floftdingt.— The  decree  must  be  based  upon  the  pleadings, 
as  in  other  cases,^  and  must  disclose  the  cause  or  causes  for  which 
the  divorce  was  granted.^ 

If  a  CroM-potitioii  waf  FiUd  the  decree  should  disclose  which  party 
obtained  the  divorce.* 

Orders  Containod  in. — The  decree  of  divorce  may  also  contain  an 
order  for  the  custody  and  maintenance  of  the  children,^  an  order 
for  permanent  alimony  ®  or  a  division  of  the  property ,•  an  order 
for  attorneys'  fees,*^  an  order  of  injunction  restraining  the  husband 

1.  In  re  Cook's  Estate,  77  Cal.  220.    findings  of  the  court  must  refer  to  the 

2.  Cook  V.  Cook,  144  Mass.  163.  issues  presented  by  the  cross-petition. 
S.  Cochnower  v.  Cochnower,  27  Ind.     Halejv.  Haley,  44  Ark.  429;  Cassidy 

253;   Tucker  v.   People,  122  111.  583;  x;.  Cassidy,  63  Cal.  352.    But  see  c^jf- 

State  V,  Armington,  25  Minn.  29.  /ra,  Lount  v,  Lount,  i  Arizona  422. 

See  form  of  decree  where  the  serv-        A  finding  of  the  court  that  plaintiff 

ice  is  by  publication.    Smith  v.  Smith,  was  guilty  *<  as  charged    in  the  an- 

19  Neb.  706.  swer  "  was  held  a  sufficient  compliance 

If  tbe  Decree  Beettee  tbe  Mode  of  Serr-  with  the  code  provision  requiring  sep- 

ioe  and  does  not  show  a  compliance  arate  findings  of  fact.     Pollock  v.  Pol- 

with  the  requirements  of  the  statute,  lock,  71  N.  Y.  137. 
there  is  no  presumption  that  the  serv-        Findings  are  not  required  where  no 

ice  was  regular  and    valid.     Werner  answer  is  filed.     Reading  v,  Reading, 

V,  Werner,  30  111.  App.  159.  96  Cal.  4. 

D1U7  Served. — A  recital  in  a  decree        7.  See  decree  in  Luthe  v,  Luthe,  12 

that  defendant  was  duly  served  with  Colo.  421. 

process  is  not  inconsistent  with  proof        8.  For  decree   g^nting  permanent 

of  service  by  publication  and  by  mail-  alimony,  making  it  a  lien  on  real  estate 

ing  a  copy  of  the  complaint  and  sum-  and  awarding  execution,  see  Robinson 

mons.    In  re  Newman's  Estate,  75  Cal.  v,  Robinson,  79  Cal.  511. 
213.  For    decree    awarding    alimony  in 

The  Evidence. — A  decree  on  default  gross  payable  in  instalments,  see  Gibbs 

should   show    that    the  evidence  was  v.  Gibbs,  18  Kan.  419. 
heard  by  the  court,  but  the  evidence        For    decree    securing    alimony    by 

need  not  be  preserved  in  the  record,  mortgage  and  appointing  trustees,  see 

Hawes  v,  Hawes,  33  111.  286;  Davis  v.  Maxwell  v.  Sawyer,  90  Wis.  352. 
Davis,  30  111.  180 ;  Wheeler  v,  Wheeler,        9.  Brandon  v,  Brandon,  14  Kan.  342 ; 

18  111.  39.  Webster    v,    Webster,    64  Wis.  438; 

4.  Weber  v.  Weber,  16  Oregon  163 ;  Donovan  v.  Donovan,  20  Wis.  586; 
Haltenhof  v.  Haltenhof,  25  111.  App.  Enslert/.Ensler,  72lowa  159;  Chenault 
236;  Devoe  V.  Devoe,  51  Cal.  543;  v.  Chenault,  5  Sneed  (Tenn.)  248; 
Ward  V,  Ward,  20  Wis.  252 ;  Bokel  v,  Webster  v,  Webster,  2  Wash.  417;  Van 
Bokel,  3  Edw.  Ch.  (N.  Y.)376.  Brunt  v.   Van   Brunt,   52   Kan.    380; 

5.  Young  v.  Young  (Tex.  Civ.  App.  Wuest  v.  Wuest,  17  Nev.  217;  Harran 
1893),  *3  S.  W.  Rep.  83.  V.  Harran,  85  Wis.  299;  Boyd  v,  Boyd 

6.  FlndlngiuponOroia-petition.— If  it  (Cal.  1893),  31  P^c.  Rep.  1108;  John- 
does  not  appear  which  party  obtained  son  v.  Johnson  (Cal.  1894),  35  Pac. 
the  divorce,  a  decree  granting  ali-  Rep.  637 ;  Blake  v.  Blake,  68  Wis.  303. 
mony  and  the  custody  of  the  children  10.  The  attorneys'  fee  should  be  made 
to  the  wife  is  presumed  to  be  in  her  payable  to  the  wife  or  to  the  clerk  of 
favor.  Eskholm  v,  Rau,  34  La.  Ann.  the  court,  for  the  use  of  the  wife,  and 
546.  not  to  the  attorneys,  who  are  not  parties 

Where  a  cross-petition  is  filed,  the    to  the  suit.     People  v.  Second  Judicial 
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and  third  persons  from  conveying  property  to  defeat  the  order 
for  alimony,^  or  an  order  setting  aside  fraudulent  conveyances 
and  declaring  certain  property  subject  to  the  decree  for  alimony.' 
Such  orders  may  be  entered  after  the  decree  of  divorce,  as  the 
practice  in  contested  cases  is  to  grant  the  divorce  and  reserve 
other  questions  for  future  consideration  and  on  additional  evidence.^ 

2.  Decree  of  Separation — On  Suit  for  Divoroe. — Where  a  decree  of 
separation  is  permitted  by  the  statute,  the  court  may,  in  its 
discretion,  grant  the  same  although  the  plaintiff  has  prayed  for 
an  absolute  divorce.* 

Dmtioii  of  8ep«ratloii. — The  decree  of  separation  may  be  ''  until  the 
parties  shall  be  reconciled  to  each  other  "^  or  "  forever/*® 

YtMtioB  OB  BooonoUiation. — As  the  fact  of  reconciliation  may  often 
be  in  dispute,  the  decree  should  provide  that  it  may  be  vacated 
on  the  joint  application  of  both  parties  upon  proof  of  their 
reconciliation.'^ 

Pist.  Ct.   (Colo.  1895),  A9  P^^'  Rep*  courts  according  to  the  special  circum- 

ifio;  Storke  v,   Storke,  99  Cal.   621 ;  stances  of  each  suit,  acting  upon  the 

Robinson  v,  Robinson,  79  Cal.   511;  settled  principles  of  the  common  law 

Van  Duzer  v.   Van  Duzer,  65   Iowa  as  applicable  to  this  class  of  cases." 

625;  Sharon  v,  Sharon,  75  Cal.  i ;  Par-  Conant  v,  Conant,  10  Cal.  249. 

kerr.  Parker,  71  Miss.  164.  Publlo  PoUoy. —  In  some  cases  it  is 

Mew  Tofk. — ^The  order  is  not  made  a  held  to  be  against  public   policy  to 

part  of  the  final  decree  in  New  York,  grant  this  form  of  divorce,  especially 

Williams  v,   Williams,   17  Civ.  Pro.  where  there  is  no  probability  that  the 

Rep.  (N.  Y.  Supreme  Ct.)  297;  Mer-  parties  will  resume  cohabitation.  Bur- 

cer  V,  Mercer,  73  Hun  (N.  Y.)  192;  lage  v.  Burlage,  65  Mich.  624;  Walsh 

Straus  V,  Straus,  67  Hun  (N.  Y.)  491.  v.  Walsh,  61  Mich.  554. 

1.  Damon  v.  Damon,  28  Wis.  510.  6.  See  authorities  cited  in  Barrere 

t.  Busenbark  v.  Busenbark,  33  Kan.  v.  Barrere,  4  Johns.  Ch.  (N.  Y.)    187. 

572.  6.  Hacker  v.  Hacker,  90  Wis.  325. 

S.  Cooledge  v,   Cooledge,   i  Barb.  See  form  of  decree  in  Jones  v,  Jones, 

Ch.  (N.  Y.)  77;  B*  p,  Ambrose,   72  78   Wis.  446,  and  Tones  v.  Jones  (N. 

Cal.  398;  Knowlton  v,  Knowlton,  40  J.  £q.  1894),  29  Atl.  Rep.  502. 

III.  App.  588;  Seibly  v.  Ingham  Cir-  7.  Chancellor  Kent,  in  order  to  pre- 

cuit  Judge  (Mich.  1895),  63  N.W.  Rep.  vent  disputes   concerning    reconcilia- 

528;  Lake  v.  King,  16  Nev.  215;  Ga-  tion,  directed  that  the  decree  should 

Tusha  V.  Galusha,  138  N.  Y.  272;  Cul-  provide   **  that  the   plaintiff  and   de- 

len  V.  CuUen,  55  N.  Y.  Super.  Ct.  346;  fendant  be  separated  from    bed    and 

Woods  V,  Waddle,  44  Ohio  St.  449.  board  forever,  provided,  however,  that 

4.  Hacker  v.  Hacker,  90  Wis.  325 ;  the  parties  may  at  any  time  hereafter, 

Irwin  V,  Irwin,  96  Ky.  318;  Rutledge  by  their  joint  and  mutually  free  and 

V,  Rutledge,   5    Sneed    (Tenn.)  554;  voluntary  act,  apply  to  the  court  for 

CoUiert^.  Collier,  I  Dev.Eq.  (N.cTar.)  leave    to    be    discharged     from    this 

356;   Whittington  v.  Whittington,  2  decretal  order."    Barrere  v,  Barrere, 

Dev.  ft  B.  (N.  Car.)  64;  Moss  v.  Moss,  ±  Johns.  Ch.  (N.  Y.)  187;  followed  in 

sired.  (N.  Car.)  55,  Jones  v,  Jones,  90  Hun  (N.  Y.)  414; 

In  construing  the  ordinary  form  of  Pool  v.  Pool,  2  Edw.  Ch.  (N.  Y.)  19a. 

statute  permitting  the  court  to  grant  A  decree  of  divorce  from  bed  and 

divorce  from  bed  and  board  or  from  board   is  not  annulled  by  the  subse- 

the  bonds  of   matrimony,   the  court  quent    cohabitation     of     the    parties 

said:   "It  was  never    intended    that  where  the  statute  provides   that   the 

either  should  be  indiflferently  granted  parties  must  apply  to    the  court  to 

according  as  the  prayer  of  the  appli-  liave    the    decree  vacated.     Jones   v. 

cant  asked  for  One  or  the  other  modes  Tones,  90  Hun  (N.  Y.)  414;   Jones  v, 

of  relief .  It  was  intended  that  a  certain  Jones   (N.  J.  Eq.  1894),  ^9  ^^^'  ^^P* 

discretion  should  be  exercised  by  the  502 ;    Nathans   v.    Nathans,  2  Phila. 
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8.  Decree  VuL — A  decree  jftn  is  a  conditional  decree  which  may 
be  made  absolute  by  a  further  decree,^  on  the  application  of  the 
party  obtaining  the  first  decree'  and  proof  that  the  parties  have 
lived  apart  during  the  required  time.'  The  decree  absolute 
dates  from  the  time  it  is  rendered,  and  does  not  relate  back  to 
the  time  the  decree  nisi  was  rendered.* 

XIY.  DiYinov  AMB  BxRomATiov  OF  Pbofsett — 1.  In  OeneraL — 
Where  the  plaintiff  desires  a  division  or  restoration  of  property 
on  divorce,  the  property  of  both  parties  should  be  described  in 
the  petition  and  a  prayer  made  for  such  relief.^ 

TlM  Deena  awarding  real  estate  should  contain  an  accurate 
description  of  the  property  and  must  be  based  on  the  pleadings.' 

2.  Beriiiim  of  the  ]>ecree. — The  award  on  divorce  is  in  the 
nature  of  a  final  accounting,  and  the  court  has  no  power  to  revise 
or  vacate  the  order  relating  to  the  distribution  of  property  after 
the  close  of  the  term,^  unless  a  showing  is  made  of  fraud  or 
mistake.'  The  decree  is  not  merely  a  provision  for  the  mainte- 

(Pa)    393  ;  Tiflin  v.  Tiffin,  2   Binn.  469;  Philbrick  f.  Andrews,  8  Wash.  7; 

(Pa.)  302.  Cummings  r.  Cummings,  75  Cal.  435. 

1.  This  form   of   decree   was    first  As  to  the  substantive  doctrines  gov- 

authorized    bj   the    English    divorce  erning  the  division  and  restoration  of 

act,   which    permitted   the  courts  to  property  on  divorce,  see  Am.  and  Eng. 

grant  absolute  divorces.     For  practice  Encyc.  of  Law,  tit.  Divorce, 

in  England^  see  Ellis  v.  Ellis,  8  Prob.  In  lotva  the  term  alimony  is  held  to 

Div.   188,   overruling  Latham  v.  La-  include  a  division  of  property,  and  the 

tham,  2  Swab.  &  T.  299;   Collins  v.  court  may  set  apart  specific  property 

Collins,  9  Prob.  Div.  231 ;    S.  v.  B.,  9  as  alimony  although    such    property 

Prob.  Div.  80 ;  Patterson  v.  Patterson,  was  not  described  or  prayed  for.  TVing 

L.  R.  2  P.  &  D.  192;  Langworthy  v,  v.   O'Meara,  59  Iowa  326;  Zuver  v, 

Langworthy,  11  Prob.  Div.  85;  Noble  Zuver,  36  Iowa  190. 

V.  Noble,  L.  R.  i  P.  &  D.  691 ;  Prole  v.  Where  the  prayer  is  for  alimony  and 

Soady,  L.  R.  3  Ch.  220.  temporary  alimony,  the  court  cannot 

For  interpretations  of  the  various  grant  a  division  of  property  on  a  de- 
statutes  in  Massachusetts,  see  Edgerly  cree  by  default,  as  such  relief  would 
V.  Edgerly,  112  Mass.  53;  Wales  v.  exceed  that  demanded  in  the  corn- 
Wales,  119  Mass.  89;  Pratt  v.  Pratt,  plaint.  Hoh  v.  Hoh,  84  Wis.  378. 
157  Mass.  503 ;  Peaslee  v,  Peaslee,  147  6.  A  decree  awarding  real  estate  and 
Mass.  171 ;  Darrow  v.  Darrow,  159  describing  it  by  reference  to  certain 
Mass.  262;  Moors  Tf.  Moors,  I2x  Mass.  deeds,  without  identifying  the  deeds, 
232.  will    be     remanded     for     correction. 

5.  Johnston  v,  Johnston,  32  La.  Ann.  Young  v.  Young  (Tex.  Civ.  App. 
1139;    Von  Hoven  v,  Weller,  38  La.  1893),  23  S.W.  Rep.  83. 

Ann.  903 ;  Daspit  t^.  Ehringer,  32  La.  T.  Bacon    xk    Bacon,  43  Wis.    197; 
Ann.  1 174.  Blake  v.  Blake,  68  Wis.  303;    Peter- 
In  KaitaclmMtts  either  party  may  sine  v,  Thomas,  28  Ohio  St.  596 ;  Web- 
apply  to  have  the  decree  made  abso-  ster  v.  Webster,  64  Wis.  438. 
lute.    Graves  v.   Graves,    to8    Mass.  It  may  be  shown,  however,  that  the 
314;  Bigelow  v.Bigelow,  108  Mass.  38.  allowance  was  in  fact  alimony  and  not 
Under  a  later  act  the  application  a  sum  in  lieu  of  a  distribution,  and  in 
must  be  made  by  the  party  obtaining  such  case  the  court  may  modify  the 
the  decree   nisi,    Sparhawk  v.  Spar-  decree    if    the    circumstances    of    the 
hawk,  114  Mass.  355.  parties  have  changed.    Blake  v.  Blake, 
8.  Whiting  T;.Whiting,i  14  Mass. 494.  68  Wis.  303. 
4.  Cook  V,  Cook,  144  Mass.  163.  8.  The  proportion  oT  property  may 

6.  Ross  V,  Ross,  21  Oregon  9,  and  be  increased  on  a  showing  that  the 
cases  cited;  Howe  v,  Howe,  4  Nev.  husband  had  other  proper^  not  dlf- 
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nance  of  the  wife,  like  the  permanent  alimony  of  the  common 
law,^  but  is  a  final  division  or  restoration  of  property,  which  will 
not  be  modified  according  to  the  changed  circumstances  of  the 
parties  after  divorce,*  and  is  not  terminated  by  the  death  *  or 
marriage  of  either  party.* 

3.  Beoovery  of  Dower  on  Uivoree. — Where  the  statute  provides 
that  the  wife,  on  obtaining  a  divorce  from  the  husband,  shall  be 
entitled  to  dower  '*as  if  he  were  dead,"*  the  courts  have  refused 
to  make  an  assignment  of  dower  in  the  decree  of  divorce.®  The 
wife  must  recover  her  dower  as  if  she  were  a  widow.''  The  value 
of  the  wife's  inchoate  right  of  dower  is,  however,  usually  esti- 
mated by  the  court  and  included  in  the  decree  for  permanent 
alimony,*  and  where  this  appears  in  the  decree  the  wife  cannot 
recover  dower.® 

XT.  CnsTOBTAiroKAiVTSHAVcsoFCHiLiiuv — 1.  In  General. — On 

granting  a  decree  of  divorce,  it  is  the  duty  of  the  court  to  provide 
for  the  custody  and  maintenance  of  the  children,  although  neither 
party  has  prayed  for  such  relief.*^ 

closed  to  the  court  when  the  award  was  6.  Holmes  v.  Holmes,  54  Minn.  352. 

made.    Wright  v,  Wright,  7  Tex.  526;  7.  Smith  v.  Smith,  13  Mass.  231. 

Lyon  V.  Ljron,  21  Conn.  185.  As  to  her  right  of  dower  in  proceed- 

1.  Miller  v.    Clark,    23    Ind.    370;  ings  after  divorce,  see  Bowles  v.  Hoard, 

Btconv.  Bacon,  43  Wis.  197;  Mitchell  T'.  71    Mich.   150;    Harding  v.  Alden,  9 

Mitchell,  20  Kan.  665 ;  Blake  v.  Blake,  Me.  140;  Davol  v,  Howland,  14  Mass. 

68  Wis.  303;  Maxwell  v,  Sawver,  90  219;    Kriger  r.  Day,  2  Pick.  (Mass.) 

Wis.  352  ;  Ex.  p.  Spencer, 83  Cfal.  460.  316;  Runnells  v,  Webber,  C9  Me.  488 ; 

1  Bacon   v.    Bacon,  43    Wis.    197;  Arnold  v,  Donaldson,  46  Ohio  St.  73. 

Petersine  v.  Thomas,  28  Ohio  St.  596.  8.  Reed  t/.  Reed,  86  Mich.  600;  Plaster 

5.  Miller  v,  Clark,  23  Ind.  370;  t^.  Plaster,  47  111.  290;  Gercket;.Gcrcke, 
Dinet  v,  Efeenmann,  80  111.  275 ;  Dow  100  Mo.  237. 

v.  Blake,  i^  111.  76.  9.  Owen  v.  Yale,  75  Mich.  256  •  Tatro 

1  On  an    application  to   vacate    a  f/.  Tatro,  18  Neb.  395;  Adams  v.  Storejr, 

decree    of  alimony    because    the   di-  135  111.  448. 

▼orced  wife  had  married  another  and  MlcMgan  and  Hlnndiota. — When  the 

did  not   need  the  alimony,  the  court  marriage  is  dissolved  on  account  of  the 

Slid  that  if  it  should  *'  appear  that  the  misconduct  of  the  husband,  "  the  wife 

former  decree,  instead  of  being  in  the  shall  be  entitled  to  her  dower  In  his 

nature  of  alimony,  payable  in  instal-  lands  in  the  same  manner  as  if  he  were 

ments  for  the  support  of  the  wife,  was  dead,  but  she  shall  not  be  entitled  to 

in  the  nature  of  a  permanent  division  dower  in  any  other  case  of  divorce." 

of  the   husband's    property,  and   that  Percival  v,  Percival,  56  Mich.   297; 

the  parties    fixed  the  same    by  their  Orth  t'.  Orth,  69  Mich.  158;  Holmes  v. 

own  agreement,  •  •  •  this,  if  alleged  Holmes,  54  Minn.  352. 

and  proved,  may  furnish  a  complete  Ibasachusetti. —  '* After  a  divorce,  a 

defense."    Olney  v.  Watts,  43   Ohio  wife  shall  not  be  entitled  to  dower  In  the 

St.  499.    But  see  contra^  under  Illinois  lands  of  her  husband,  except  when  the 

statute,  Stillman  v,  Stillman,  99  111.  196,  divorce  was  for  the  cause  of  adultery 

reversing  7  111.  App.  524.  committed  by  the  husband,  or  because 

6.  See  statutes  cited  and  construed  in  of  his  sentence  to  confinement  at  hard 
Davol  v.  Howland,  14  Mass.  219;  Hard-  labor,  in  which  cases  she  shall  be  en- 
ing  V,  Alden,  9  Me.  140;  Smith  v.  titled  to  her  dower  In  the  same  man- 
Smith,  13  Mass.  231 ;  Percival  v.  Per-  ner  as  if  he  were  dead."  Pub.  Stat, 
cival,  56  Mich.  297;  Orth  v.  Orth,  69  Mass.  1882,  c.  146,  §  28. 

Mlch.i58;  Owen  r.  Yale,  75  Mich.  256;  10.  Snover  v,  Snover,  10  N.  J.  Eq. 
Bowles  V,  Hoard,  71  Mich.  150;  Rea  261;  Parker  v.  Parker,  8  Ohio  CIr. 
V,  Rea,  ^  Mich.  257.  Ct.  Rep.  363;    Bx  f.  Gordan,  95  Cal. 
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The  Order  should  be  that  a  certain  party  have  the  custody  of  the 
children  until  the  further  order  of  the  court.  It  may  also  provide 
that  the  other  party  have  access  to  the  children  at  certain^ 
times;*  that  the  children  be  kept  within  the  jurisdiction  of  the 
court;*  that  the  father  pay  a  certain  sum  for  their  support*  and 
education  *  to  the  wife  or  to  some  person  for  her  use.' 

In  Meeting  a  Gnitodian,  the  welfare  of  the  child  is  paramount  to 
all  other  considerations,  and  the  court  must  select  the  parent 
who  has  the  better  qualifications.  If  neither  parent  is  qualified, 
the  custody  may  be  granted  to  other  suitable  persons.'' 

2.  During  Suit. — On  the  application  of  either  party  by  motion, 
and  a  showing  of  sufficient  facts,  the  court  may  award  the  custody 
of  the  children  during  the  suit  for  divorce.^  The  proceedings 
in  such  case  are  similar  to  the  application  for  temporary  ali- 
mony,® and  the  court  will  not  ordinarily  examine  the  merits  of 
the  case  or  change  the  custody  unless  the  welfare  of  the  children 
requires  it.*® 

3.  Custody  where  Divorce  Befiued. — If,  after  the  trial,  a  divorce 
is  denied,  the  court  may,  under  some  statutes,  award  the  custody 
of  the  children  to  one  of  the  parties.**  But  this  power  is  denied 
under  some  forms  of  the  statute.** 

374;    Zuver  V,   Zuver,  36  Iowa  190;  6.  Heninger  f.  Heninger,  90  Va.271. 

Umlauf  V.  Umlauf,  22  111.  App.  580.  6.  Schammel  t;.  Schammel,  105  Cal. 

1.  The  order  should  be  **  until  the  258;  Ex  p.  Gordan,  95  Cal.  374. 
further  order  of  the  court,"  as    the  7.  See,  for  a  full  discussion  of  this 
order  cannot  provide  for  future  con-  subject,  Am.  and  Eng.  Enc/c.  of  Law, 
tingencies.      Schammel  v.  Schammel,  tit.  Divorce. 

105  Cal.  258.          •  8.  In  re  Morgan,  117  Mo.  249;  Green 

2.  Haley  v.  Haley,  44  Ark.  429;  t;.  Green,  52  Iowa  403;  Gilpm  t;.  Gil- 
Campbell  V,  Campbell,  37  Wis.  206;  pin,  12  Colo.  504;  Putnam  v.  Putnam, 
Oliver  v,  Oliver,  151  Mass.  349;  3  Code  Rep.  (N.  Y.  Supreme  Ct.)  122; 
Bailey  V.  Bailey,  17  Oregon  114;  Hill  People  v.  Paulding,  15  How.  Pr.  (N. 
v.  Hill,  49  Md.  450;  Eckhard  v.  Eck-  Y.  Supreme  Ct.)  167.  See  contra^ 
hard,  29  Neb.  457 ;  Burge  v,  Burge,  IVIatter  of  De  Angelis,  i  Edm.  Sel.  Gas. 
88111.  165.  (N.  Y.)476. 

The  order  may  be  that  the  children  The  trial  court  cannot  fix  the  custody 

be  kept  within  a  certain  county.     Um-  of  the  children  after  an  appeal  is  grant- 

lauf  V,  Umlauf,  35  111.  App.  624;  Luck  ed.     King  v.  King,  42  Mo.  App.  454. 

V.  Luck,  92  Cal.  653;  Ex  f.  Gordan,  For  form  of  order  granting  custody 

95  Cal.  374.  of  children  during  suit,  see  Traylorf. 

8.  Hewitt    V.    Lone,    76    111.    399;  Richardson,  2  Ind.  App.  452. 

Miner  v.  Miner,   11   111.  43.     See  also  9.  In  re  Morgan,  117  Mo.  249. 

Campbell  v.  Campbell.  37  Wis.   206.  10.  Ryder  v.  Ryder,  2  Sw^ab.  &  T. 

Party  about  to  Leave  State. — ^Thecus-  225;  Boynton  v.  Boynton,  i  Swab.  & 

tody   is   generally  denied   to  a  party  T.  324;  Curtis  v.  Curtis,  i  Swab.  &  T. 

who  is  about  to  leave  the  state.    Adams  75 ;  Thompson  v.  Thompson,  2  Swab, 

t;.  Adams,  i  Duv.  (Ky.)  167;    Hewitt  &  T.  402. 

V.Long,  76  111.399;     In  re  Bullen's  11.  Luckr;.  Luck,  92Cal.  653;  Brenot 

Petition,    28  Kan.    781.     See  contra^  v,  Brenot,  102  Cal.  294;  Cornelius  v. 

Stetson  V.  Stetson,  80  Me.  483.  Cornelius,  31  Ala.  479;  Anonymous,  55 

4.  Wuest  XK   Wuest,   17   Nev.  217;  Ala.  428. 

Webster  v.  Webster,  3  Swab.   &  T.  12.  Keppel  v.  Keppel,  92  Ga.  506; 

106;    Plaster  v.  Plaster,  53  111.  445,  67  Davis  v.  Davis,  75  N.  Y.  221.      See 

111.93;  Simpson  t;.  Simpson,  80  Cal.  Am.  and    Eng.  Encyc.  of    Law,    tit. 

237;  Miller  v.  Miller,  64  Me.  484.  Divorce. 
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4.  Order  for  IKaintenaEoe. — Where  the  custody  is  awarded  to 
the  mother,  the  court  may  make  an  order  that  the  husband  pay 
a  certain  sum  to  the  wife  for  the  maintenance  of  the  children.-* 
The  order  for  support  is  of  the  same  nature  as  an.  order  for 
permanent  alimony  *  and  may  be  secured  as  directed  by  the 
court,*  and  enforced  by  execution  or  by  contempt  proceedings.* 

The  Amonnt  Allowed  for  the  maintenance  of  the  children  should 
be  stated  separately,  and  not  included  in  the  amount  allowed  to 
the  wife  as  alimony;*  for  where  the  decree  awards  the  wife 
alimony  and  the  custody  of  the  children,  it  will  be  presumed 
that  the  alimony  is  for  the  wife  alone.® 

If  the  Deeree  Contain!  Ho  Proyiiion  for  the  support  of  the  children,  the 
only  remedy  of  the  wife  is  to  have  the  order  modified  by  the 
court  which  granted  it,''  and  an  order  made  for  such  maintenance,^ 
as  the  husband  is  not  liable  to  his  divorced  wife  for  the  support 
of  the  children  after  divorce  unless  the  decree  imposed  such 
liability.® 

1.  Plaster  v.  Plaster,  53  111.  445,  67        6.  Pretzinger  t;.  Pretzinger,  45  Ohio 

111.  93;  Wuest  V.  Wuest,  17  Nev.  217;  St.  452 ;  Rogers  v.  Rogers,  51  Ohio  St. 

Schammel  v.  Schammel,  105  Cal.  258;  i ;  Richmond  v.  Richmond,  2  N. }.  Eq. 

Heninger  v,  Heninger,  90  Va.  271.  90;  Foote  v.  Foote,  22  111.  425;  Dow 

PleadlngB  and   Prayer. — Under    the  v.  Dow,  38  N.  H.  188. 
usual  form  of  the  statute,  it  is  the  duty        7.  McNees  v.  McNees  (Ky.  1895), 

of  the  court  to  provide  for  the  custody  30  S.  W.  Rep.  207 ;  Harvey  v.  Lane,  66 

and  maintenance  of  the  children  af-  Me.  536. 

though  the  pleadings  contain  no  alle-        8.  Wilson  x*.  Wilson,  45  Cal.  399 ; 

gation  as  to  the  fitness  of  the  parties  Plaster  v.  Plaster,  47  III.  290;   Holt 

ioT  such  custody,  or  their  ability  and  v.    Holt,  42  Ark.   495 ;   Buckminster 

willingness  to  support  their  children,  v.  Buckminster,  38  Vt.  248;  King  v. 

and  there  is  no  prayer  for  such  cus-  Miller,  10  Wash.  274;  Erkenbrach  v, 

todj  and  maintenance.     Bx  p,  Gor-  Erkenbrach,  96  N.  Y.  456;  Washburn 

dan,  95  Cal.  374.  v,  Catlin,  97  N.   Y.  623;   Wells  v. 

I.  Eiif,  Gordan,  95  Cal.  374.  Wells  (Buffalo  Super.  Ct.),  10  N.  Y. 

Tlw  Homastead   may  be  assigned  to  St.  Rep.  248 ;  Chamberlain  v,  Cham- 

the  wife  absolutely,  but  not  **  in  trust  berlain,  63  Hun  (N.  Y.)  96. 

for  her  support  and  for  that  of  the  chil-        9.  Harris  v.  Harris,  5  Kan.  46;  Chand- 

dren  of   the    parties."     Simpson    v»  ler  v.  Dye,  37  Kan.  765 ;  Rich  v.  Rich, 

Simp8on,8oCal.  237.     But  see  Doscher  88Hun  (N.  V.)  566;  Burritt  v.Burritt, 

V.  Blackiston,  7  Oregon  403.  29 Barb.  (N.  Y.)  124;  Fulton  v,  Fulton, 

I.  A  bond  given  to  secure  the  pay-  52  Ohio  St.  229;  Fitler  v.  Fitler,  33 

ment  of  a  certain  sum  quarterly  for  Pa.  St.  50;   Ramsey  v.  Ramsey,   121 

the  support  of  the  children,  until  the  Ind.   215 ;    Brow    v.  Brightman,    136 

further  order  of  the  court,  is  not  dis-  Mass.  187 ;  Johnson  v,  Onsted,  74  Mich. 

charged  by  the  death  of  the  husband.  437 ;  Hall  v.  Green,  87  Me.  122 ;  Gillev 

Miller  v.  Miller,  64  Me.  484.  v.  Gilley,  79  Me.  292 ;  Brown  v.  Smitn 

4.  Ex  p.  Gordan,  95  Cal.  374.  (R.  I.  1895),  33  ^^^-  ^^P-  4^)  Finch 

5.  Johnson  v.  Johnson,  36  111.  App.  v.  Finch,  22  Conn.  411. 

152;  Zuver  V,  Zuver,  36  Iowa  190;  In  some  states  it  is  held  that  the 
Whieldon  v.  Whieldon,  2  Swab.  &  T.  husband  is  liable  to  the  wife  for  the 
388.  support  of  their  children  after  a  decree 
The  order  may  be  that  the  husband  of  divorce  which  does  not  provide 
shall  be  entitled  to  the  custody  of  the  for  custody  or  maintenance.  Buck- 
children  if  the  amount  paid  for  their  minster  v.  Buckminster,  38  Vt.  248 ; 
support  be  diverted  to  other  purposes.  Courtright  v.  Courtright,  40  Mich. 
Lancaster  v,  Lancaster,  29  111.  App.  633;  Holt  v.  Holt,  42  Ark.  495;  Lusk 
5io>  V.  Lusk,  28  Mo.  91 ;  Chester  v.  Chester, 
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ModiflMtiM  af  Ordtr. — ^The  order  awarding  the  custody  of  the 
children  to  one  of  the  parties  is  an  adjudication  as  to  the  rights 
of  the  parties  and  the  welfare  of  the  children  at  the  time,  and  the 
court  will  /lot  modify  the  order  on  a  showing  of  other  facts  which 
existed  at  the  time  and  were  known  to  the  applicant,^  But  facts 
which  could  not  have  been  discovered  with  reasonable  diligence 
before  the  trial,'  or  facts  showing  a  change  of  circumstances, 
which  render  the  applicant  a  better  custodian  of  the  children,  may 
be  shown.* 

XVL  APfBAL — 1.  In  General — ^Eq«ityGMet. — Where  jurisdiction  to 
grant  divorce  is  generally  conferred  upon  courts  of  equity  the 
appeal  may  be  taken  as  from  other  decrees.* 

In  tlM  Ood«  itetM  the  provisions  of  the  code  in  relation  to  appeals 
are  held  applicable  to  suits  for  divorce,  and  the  appeal  must 
conform  to  such  provisions.* 

17  Mo.  App.  657 ;  Maddoz  v.  Patter-  4.  Sharon  v.  Sharon,   67  Cal.  199; 

son,  80  Ga.  719.  Hitchcox  v,  Hitchcox,  a  W.  Va.  4^; 

1.  Dubois  v.  Johnson,  96  Ind.  6;  Shafer  v.  Shafer,  30  Mich.  163;  Sinip- 
Teter  v.  Teter,  80  Ind.  494;  White  v,  son  v.  Simpson,  35  Ark.  487;  SimpkJns 
White,  75  Iowa  218;  Reid  v.  Reid,  74  v.  Simpkint,  32  Mo.  App.  35.  See  also 
Iowa 681;  Pfau  V.  Pfau,8  Ohio  Cir.Ct.  Jeans  v.  Jeans,  3  Harr.  (Del.)  136. 
Rep. 87,  Stater. Bechdelf 37 Minn. 360;  The  oral  testimonj  must  be  pre- 
Irwin  V,  Irwin,  96  Kj.  318.  served  by  a  bill  of  exceptions  as  in 

Under  a  New  Tork  statute  the  cus-  error  proceedings.     Pillow  v.   Pillow, 

todj  of    the    children    could    not    be  5  Yerg.  (Tenn.)  430. 

changed  where  the  decree  awarded  such  Where  the  divorce  statute  provides 

custc^y   to    the  father.    Crimmins  v,  that  the  like  process  and  proceedings 

Crimmins,  28  Hun  (N.  Y.)  200.  should  be  had  and   pursued   In  such 

Ifottoe   of  ApftUcatlon   to   HUMSf.  —  cases  as  were  had  and  pursued  in  other 

Where  no  notice  of  the  application  to  chancery    cases,    the   general    statute 

modify  a  decree  and  to  change   the  providing  for  appeals  from  any  final 

custody  of  the  children  is  served  on  the  decree  in  chancery  applies  to  suits  for 

adverse  party,  the  order  of  the  court  divorce.    "These  directions,**  it  is  held, 

modifying  the  decree  is  void.    Phillips  **are  too  explicit  and  Imperative  for 

V.  Phillips,  34  W.Va.  591.  this  court  to  disregard  them,  and  to 

2.  Semrow  v.  Semrow,  33  Minn.  314.  assume  that  the  legislature  did  not  in- 
S.  Flory   v,  Ostrom,  93   Mich.  622 ;  tend  what  they  have  expressed  In  very 

Chandler  v.  Chandler,  34  Mich.  176;  plain  terms,  and  to  adopt  a  different 

Ahrenfeldt  t/.  Ahrenfeldt,  4  Sandf.Ch.  construction,   from  any    view   of  the 

(N.  Y.)  493;Grcenleaf7;.  Greenleaf  (S.  injurious  consequences   which    might 

Dak.  1894),  61  N.  W.  Rep.  42;  Boggs  otherwise  ensue.**  Fulton  v.  Fulton,  36 

v»  Boggs,  49  Iowa  190;   Sherwood  v.  Miss.  517. 

Sherwood,   56   Iowa    608;    Oliver    v.  Hi  miio  appeals  are  refused  on  the 

Oliver,  151  Mass.  349;  Snover  v.  Snover,  ground  of  public  policy.    "Although 

13  N.J,  Eq.  361 ;  Valentine  v,  Valen-  the  proceeding  in  such  cases  Is  in  form 

tine,  8  N.  J.  Eq.  219.  as  in  chancery,  yet  this  court  have  long 

The  Harrlago  of  BItnor  of  tlio  Partlea  since  decided  that  when  the  decree  has 
will  not  necessitate  a  change  of  cus-  been  once  made,  there  could  be  no  re- 
tody  unless  such  fact  renders  the  ap-  view.  Bascom  v.  Bascom,  7  Ohio  (pt 
plicant  a  better  custodian.  Wand  v.  3)  135.  And  surely,  if  there  could  be 
Wand,  14  Cal.  513;  Welch  t;.  Welch,  no  review,  there  can  be  no  appeal." 
33  Wis.  534;  In  re  D'Anna,  117  N.  Laughery  v.  Laughery,  15  Ohio  404. 
Car.  463.  6.  Brothertonv.  Brotherton,  i3Neb. 

For  Fonn  of  Order  changing  the  cus-  72 ;  Barney  v.  Barney,  14  Iowa  189. 

tody  of  the  children  and  modifying  the  And  a  like  decision  was  made  under 

order  for  maintenance,  see  Umlauf  t;.  the   Maryland   statutes.    Thomas  v. 

Umlauf,  35  111.  App.  624.  Thomas,  57  Md.  504. 
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iptdal  itetutti. —  In  some  states  the  appeal  must  conform  to  the 

special  provisions  of  the  divorce  statutes.^ 

A  statute  requiring  chancery  cases  to  jarnet,  5  Dana  (Ky.)  499;    Pence  v. 

be  tried  on  written  evidence,  and  pro*  Pence,  6  B.  Mon.  (Ky.)  496;  Bourne 

viding  that  in  such  cases  KtrMde  novo  v.  Simpson,  9  B.  Mon.  (Ky.)  454. 

may  be  had  on  appeal,  is  not  applica-  But  that  portion  of  the  decree  relat- 

ble  to  suits  for  divorce  which   are  re-  ing  to  property  rights  or  the  custody 

quired  to  be  tried  in  open  court.    The  of  children  may  he  revised.     Hoover 

right  of  appeal  exists  regardless  of  such  v.  Hoover  (Ky.  1893),  3i  S.  W.  Rep. 

statute.     Sherwood   v.  Sherwood,  44  334;    Woolfolk  v.  Woolfolk,   96   Ky. 

Iowa  192.  657 ;  Thornberry  ».  Thornberrv,  4  Litt. 

la  QUO  the  provisions  of  the  code  re-  (Ky.)   253;  Whitney    v.  Whitney,    7 

lating  to  appeal  do  not  apply  to  divorce  Bush  (Ky.)  530;  Evans  v.  Evans,  93 

proceedings.    By  provision  of  the  di-  Ky.  510;  Irwin  v,  Irwin,  96  Ky.  318. 

vorce  statute  no  appeal  can  be  taken.  A  decree  refusing  a  divorce  may  be 

Tappan  v.  Tappan,  6  Ohio  St.  64.  reviewed  by  a  writ  of  error.     Boggess 

Uveal  Bond. — An  appeal  will  be  dis-  v,  Boggess,  4  Dana  (Ky.)  307. 

missed  for  the  failure  to  file  the  usual  In  reviewing  a  decree  of  divorce  and 

bond  conditioned  to  prosecute  the  ap-  alimony  the  court  may  declare  a  di- 

peal  with  effect.     Brom   v.  Brom,  2  vorce  void  for  want  of  jurisdiction  and 

Whart.  (Pa.)  94.  reverse    the    decree    as   to    alimony. 

nLpvlatioBforAlDxmanoe. — ^A general  Maguire  v,   Maguire,  7  Dana  (Ky.) 

provision  of  the  code  that  no  appeal  181. 

from  an  order  granting  a  new  trial  can  Where  it  appears  that  the  divorce 

be  taken,  unless  the  notice  of  appeal  should  have  been  g^nted  to  the  wife 

contains  the  consent  of  appellant  that  instead  of  the  husband,  the  case  may 

an  absolute  decree  may  be  rendered  be  reversed  with  instructions  to  allow 

against  him  if  the  order  be  affirmed,  is  the  wife  alimony.     Davis  v.  Davis,  86 

applicable  to  suits  for  divorce,  and  an  Ky.  33;  Lacey  v.  Lacev,  95  Ky.  no. 

appeal  will  lie  from  an  order  granting  If  it  appears  that  a  divorce  was  im- 

a  new  trial.    Conger  v.   Conger,  77  properly    granted    to    the   wife,    the 

N.  Y.  432.  amount  of  alimony  may  be  reduced. 

VoOron-aiipeal-— Appellee  may  Besljrt  Beall  v.  Beall,  80  Ky.  675. 

ivpeal. — Where  the  decree  dismisses  Ohio. — No  appeal  is  allowed  In  this 

a  petition  for  divorce  and  a  cross-peti-  state,   the  decree  of  the  lower  court 

tion  for  annulment  of  marriage,  the  being  final    as  to  decrees  of  divorce, 

failure  of  the  plaintiff  to  appeal  will  Tappan  v,  Tappan,   6    Ohio   St.  64; 

not  preclude   her  from   resisting  the  Laughery  v.  Laughery,  15  Ohio  40^. 

defendant's  appeal.    Nadra  v,  Nadra,  An  appeal  may  be  taken  by  either 

79Mich.  59J.  party  to  the   District   Court    from   a 

ifidi.'vlt  OonytBg  lateiit  to  Delay. — A  decree  of  the  Court  of  Common  Pleas 

general  statute  requiring  an  affidavit  for  permanent  alimony,    but   not   for 

that  the  appeal  was  not  intended  for  temporary  alimony.   Taylor  ».  Taylor, 

delay  applies  to  appeals  from  decrees  35  (5hio  St.  71. 

of  divorce.    Such  affidavit  may  be  sup-  Under  section  5706  of  the  code,  "  no 

plied  at  any  time  before  a  motion  is  appeal  shall  be  allowed  from  any  judg- 

made  to  dismiss  the  appeal.     Brent-  ment  or  order  of  the  Court  of  Com- 

linger  v,  Brentlinger,  4  Rawle  (Pa.)  mon  Pleas  under  this  chapter,  except 

241.  from  an  order  dismissing  the  petition 

TtaM of  Taking  Appeal.— -An  appeal  without  final  hearing,  or  from  a  final 

must  be  taken  within  the  required  time  order  or  judgment  granting  or  refusing 

after  the  entry  of  the  decree  alUiough  alimony."     No    appeal   lies  from    an 

the  decree  granting  the  divorce   re-  order  modifying  a  decree  and  requiring 

serves  all  questions  relating  to  alimony  the  husband  to  pay  a  monthly  stipend 

and  the  custody  of  children  for  further  for  support  of  the  children.    Rogers  v, 

consideration.     Waiter.  Waite,  18 111.  Rogers,  51  Ohio  St.  1. 

^PP*  334-  Where  a  petition  for  divorce  or  for 

1.  Kentucky. — The  Court  of  Appeals  alimony  alone  is  dismissed  on  a  final 

has  no  jurisdiction  to  review  or  reverse  hearing  in  the  Common  Pleas,  no  ap- 

a  decree  of  divorce.     Dejarnet  v.  De-  peal  lies  to  the  District  Court.   Price  v. 
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2.  Final  Orders. — The  decree  for  divorce  must  be  final,  as  an 
appeal  will  not  lie  from  a  mere  interlocutory  order.^ 

Ord«r  to  Temporary  Alinumy. — It  is  a  controverted  question  whether 
an  order  to  the  husband  to  pay  temporary  alimony  or  counsel 
fees  is  a  final  order  which  may  be  reviewed  before  a  decree  is 
rendered,  but  the  weight  of  authority  is  that  such  order  is  a  final 

Price,  lo  Ohio  St.  316;  Reed  v.  Reed,  Under  the  divorce  statute  of   Ten- 

17  Ohio  St.  564.  nessee  appeal  is  the  only  method  of  ob- 

In  cases  where  the  decree  is  rendered  taining  a  review  of  proceedings  in  the 

for  both  divorce  and  alimonj,  either  lower  court   Parmenter  v.  Parmenter, 

party  may  appeal  from  any  final  judg-  3  Head  (Tenn.)  225. 

ment  or  order  to  the  District  Court,  But  a  decree  for  alimony   may  be 

but  the  appeal  shall  apply  on\y  to  that  reviewed  on  a  writ  of  error.    McBee  v. 

portion  of  the  decree  which  relates  to  McBee,  i  Heisk.  (Tenn.)  558. 

alimony.    Cox  v.  Cox,  19 Ohio  St. 50a.  1.  Illiutrattoiia. — ^An     order     "that 

An   appeal  will   lie   from  a  decree  plaintiff's  prayer  for  a  decree  of  di- 

refusing  divorce  and  eranting alimony,  vorce  be  denied,  and  that  defendant 

Graves  v.  Graves,  50  Ohio  St.  196.  have  judgment  for  costs,"   is   not  a 

mdiaaa. — Decrees  of  divorce  cannot  judgment  or  final  order,  but  a  mere 
be  reviewed  by  proceedings  to  vacate,  order  for  a  judgment,  and  is  not  appeal- 
as  in  ordinary  civil  actions.  Earle  v.  able.  Macnevin  v,  Macnevin,  63  Cal. 
Earle,  91  Ind.  27,  and  cases  cited  and  x86. 

overruled.     See  also  Keller  v,  Keller,  An  order  overruling  a  motion  for  a 

139  Ind.  38.  nonsuit  is  not  a  final  order  unless  a 

But  an  appeal  may  t>e  taken  as  in  divorce  is  granted.  Christie  v.  Christie, 

other  cases.     Sullivan  v,  Sullivan,  34  53  Cal.  26. 

Ind.  368;  Cramer  v.  Garner,  38  Ind.  An  order  sustaining  a  demurrer  and 

139.  dismissing  a  cross-bill  for  divorce  is  a 

Where  a  default  is  entered  on  con-  final  order.    Clutton  v.  Clutton  (Af  ich. 

structive  service,  and   without  notice  1895),  64  N.  W.  Rep.  744. 

to  defendant,  the  only  remedy  is  by  An  order  refusing  to  vacate  a  decree 

appeal.     Cochnower  v,  Cochnower,  27  of  divorce  is  a  final  order.     Haverty  v. 

Ind.  253.  Haverty,  35  Kan.  438. 

Hlflsoiizi. — In   Missouri    the    appeal  Appeal  lies  from  an  order  overruling 

must  be  granted  during  the  term,  or  a  plea  denying  the  marriage.     Cross 

the  writ  of  error  must  be  issued  witiiin  v.  Cross,  54  Mich.  115. 

sixty  days  after  the  decree  was  ren-  A  decree  of  divorce,  reserving  the 

dered.     Judge  v.  Judge,  38  Mo.  160.  questions  relating  to  a  division  of  the 

The  term  referred  to  is  the  term  at  property  and  the  custody  of  the  chil- 

which  the  motion  for  a  new  trial  is  dren  for  determination  on  further  testi- 

overruled.    State  v.  Smith,   104  Mo.  mony  to  be  taken  by  the  court,  is  not 

419.  a  final  order.     Lake  v.  King,  16  Nev. 

The  Supreme  Court  has  no  jurisdic-  215. 

tion  to  review  on  appeal  a  decree  of  In  an   action  for  separate  mainte- 

divorce  rendered    by  the    St.   Louis  nance,  a  decree  upon  a  verdict  in  favor 

Court  of  Appeals,  but  may  modify  a  of  the  wife,  reserving  the  amount  of 

decree  of  alimony  where  it  exceeds  alimony  for  future  determination,  is 

two   thousand  five    hundred   dollars,  not  a  nnal  order.     Hunter  v.  Hunter, 

Golding  V,  Golding,  74  Mo.  123.     See  100  111.  519;  Knowlton  v,  Knowlton, 

also  State  v,  St.  Louis  Ct.  App.,  88  40  III.  App.  588. 

Mo.  135.  A  decree  of  absolute  divorce  and  for 

Appeal  or  ProceadlngB    in    Brror. —  permanent  alimony  is  appealable  al- 

Where  the  right  of  appeal  is  given  by  though  the  decree  orders  a  reference 

a  special  provision  of  the  divorce  stat-  to  determine  the  amount  of  permanent 

ute,  and  the  divorce  statute  is  amend-  alimony.     Shaw  v,  Shaw,  9  Mich.  164. 

ed,  an  appeal  can  be  taken   from  de-  An  order  granting  temporary  ali- 

crees  rendered    under  the    amended  mony  in  a  proceeding  to   modify  a 

statute.     Robbarts  v,  Robbarts,  9  S.  decree    of    divorce   is   a   final   order. 

&  R.  (Pa.)  191.  Brotherton  v,  Brotherton,  19  Neb.  584. 
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order  and  in  effect  a  decree.*  Some  well-considered  opinions 
hold  that  such  order  is  an  interlocutory  order,  and,  as  it  does  not 
involve  the  merits  of  the  case,  cannot  be  reviewed  except  on  an 
appeal  from  the  decree  granting  or  refusing  a  divorce,*     It  is 

1.  Sharon  v,  Sharon,  67  Cal.  185,  and  cree  against  a  party  from  which  no  relief 

cases  cited ;  White  v.  White,  86  Cal.  can  be  had,  no  matter  how  unjust  or 

216;  Casteel  v.  Casteel,  38  Ark.  477;  oppressive.      This  ought  not  to  be. 

Hecht  V.  Hecht,  28  Ark.  92 ;  Glenn  v.  It  is  no  answer  to  this   position   to 

Glenn,  44  Ark.  46;  King  x\  King,  38  saj  defendant   can  have  this    decree 

Ohio  St.  370;  Reed  v.  Reed,  17  Ohio  against    him   reviewed  on   appeal  or 

St.  563;  In  re  Finkelstein,   13  Mont,  error,  after  final   decree  in  the  orig- 

425;  Williams  v.   Williams,  29  Wis.  inal  cause.    Of  what  avail  would  that 

517;  Daniels  v.  Daniels,  9  Colo.  133;  privilege  be  to  him  then?    The  litiga- 

State  t).  Seddon,  93  Mo.  520 ;  Whitsell  tion  might  be  protracted,  and  jears 

V.  Whitsell,  8  B.  Mon.  (K7.)  50.     See  elapse  before  anj  final  decision  could 

also  article  Alimony,  vol.  i,  p.  JL46.  be  reached.    In  the  meantime  he  has 

In  Lochnane  v.  Lochnane,  78  Ky.  been  imprisoned  for  disobedience  to 

467,  the  court  said :   **  That  an  appeal  the    decree,  or    his     property    under 

maj  be  taken  from  a  decree  making  process  of  law  been  subjected  to  the 

an  allowance  to  support  the  wife  pend-  payment    of    the  sum   decreed.     Nor 

ing  a  suit  for  divorce  cannot  be  ques-  does    the    fact  an  appeal  is  allowed 

tioned.    It  possesses  all  the  essential  impose  any  hardship  not  incident  to 

elements  of  a  final  judgment.     It  may  other    money    decrees    from     which 

be  enforced  by  rule  or  execution,  and  appeals  may  be  prosecuted." 

is  in  every  respect  independent  of  the  An   appeal   may  be  taken  from  an 

final  determination  of  the  court  as  to  order  for    temporary  alimony  under 

the  rights  of  the  party  in  regard  to  the  section  3164  of  the  Iowa   code,   per- 

question  of  divorce."  mitting    an    appeal    from    an    order 

In  Blake  v.  Blake,  80  111.  523,  a  lead-  which  *'  grants  or  refuses,  continues, 

ing  case  on  this  question,  the  husband  or    modifies  a  provisional   remedy." 

appealed   from  an   order  committing  "  We  understand,"  said  the  court/*  that 

him  to  prison  for  contempt  for  non-  a 'provisional 'remedy  is  one  provided 

observance  of  a  decree  for  temporary  for  temporary  purposes,  as  to  meet  a 

alimony  and  attorney's  fees.    Pending  present  exigency.    If  the  relief  granted 

this  appeal  the  court  entered  another  by  the  District  Court  be  regarded  as 

decree  for  temporary  alimony,  and  the  an  order  merely,  we  think  an  appeal 

husband  appealed.      In   holding  that  may   be    taken    from    it."      Blair  v. 

the  second  decree  was  a  final  order,  the  Blair,  74  Iowa  311. 

court  said :    '*  The  question  raised  is  An  Order  to  Show  CauBO  why  counsel 

one  that  has  never  been  passed  upon  fees  and  temporary  alimony  may  not  be 

br  this  court,  but  upon  first  impres-  allowed  is  not  a  final  order.     Hayward 

sfon  we  are  of  opinion  the  appeal  will  v.  Hayward  (Md.  1893),  26  Atl.  Rep. 

lie.    It  is  a  money  decree,   is  for  a  357. 

specific  sum,  and  is  payable  absolutely.  Order  Reftuing  to  Rednoo  Amoimt. — 
No  execution  has  been  as  yet  awarded.  An  appeal    will    lie    from    an    order 
but  the  court  has  the  undoubted  au-  refusing  to  reduce  the  amount  of  tem- 
thority  to  award  an  execution,  or,  if  porary  alimony  awarded.      State    v. 
payment  was  wilfully   and  contuma-  Third  Judicial  Dist.  Ct.,  14  Mont.  476. 
ciously  refused,  the  decree  might  be  2.  Wyatt  xk    Wyatt,    2  Idaho  219; 
enforced  by  attachment,  as  for  con-  Lapham  v.  Lapham,   40  Mich.  527; 
tempt,  or  payment  might  be  coerced  Cooper  v.  Mayhew,  40  Mich.  528;  Ross 
by  sequestration  of  real  or  personal  v.  Ross,  47  Mich.  186;  Pearson  v.  Pear- 
estate.     By  one  mode  or  the  other,  the  son.    Peck   (Tenn.)   27;    Malony    v, 
decree  could  be  enforced,  and  if  defend-  Malony,  9  Rob.  (La.)  116. 
ant  has  property  it  could  •  ♦  •  be  sub-  "Theallowanceof  exceptions  to  such 
jected  to  its  payment.    Such  a  decree  an  order,  and  the  delay  that  would  be 
does  not  seem  to  us  to  be  merely  inter-  thereby  occasioned,   would   in   many 
locutory.     It  is  more  in  the  nature  of  a  cases  leave  the  wife  to  starve,  or  force 
final  decree,  and  if  no  appeal  lies,  this  her  to  become  a  public  charge,  or  to 
case  affords  an  instance  of  a  money  de-  accept  support  at  the  hand  of  charity. 
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also  held  that  such  order  is  not  a  final  order  under  the  definitions 
of  sooic  of  the  codes.* 

Ortei  u  le  CUldiw  Mid  rrepvty* — An  appeal  will  lie  from  final 
orders  concerning  the  custody  and  maintenance  of  the  children^ 
or  the  division  of  property  or  alimony,*  whether  such  orders  are 
included  in  the  decree  or  entered  separately.* 

Aa  Order  A^judgiiig  the  Hveband  Chdlty  of  Contempt  for  nonpayment  of 
alimony  and  committing  him  to  prison  is  of  course  a  final  order, 
and  not  interlocutory.* 

8.  Beview  of  the  Bvidenoe. — While  a  decree  of  divorce  is  reviewed 
on  appeal  as  a  decree  in  equity,*  the  courts  decline  to  review 
questions  of  fact  as  on  a  trial  de  navOy  or  to  determine  the  weight 
of  evidence  where  it  is  conflicting.^ 

Wlmre  tbe  Lower  Covt  Heard  and  Saw  the  Partiee  and  Their  Witneeeei, 
observed  their  demeanor  while  testifying,  and  may  have  had  some 
acquaintance  with  them,  the  findings  will  not  be  disturbed  on 
appeal  merely  because  the  appellate  court  arrives  at  a  different 
conclusion  from  the  evidence  as  it  appears  on  paper.^ 

Such  could  never  hare  been  the  inten-  The  order  for  the  maintenance  of 

tion  of  the  legislature."    Call  v.  Call,  children  included  in  a  decree  of  di- 

65  Me.  407.  vorce  is  an  incident  of  such  decree, 

1.  An  order  for  temporary  alimony  is  and  cannot  be  reviewed  unless  the  ap- 

not  appealable  under  section  581  of  the  peal  is  from  the  whole  decree,   Thom- 

Nebraska  Code,  which  provides  that  son  v.  Thomson,  5  Utah  401. 

**  an  order  affecting  a  substantial  right  The  order  awarding  the  children  to 

in  an  action,  when  such  order  in  effect  one  of  the  parties  is  a  discretionary 

determines  the  action  and  prevents  a  order,  and  will  rarely  be  disturbed  on 

judgment,  and    an   order    affecting  a  appeal.     Price  v.  Price,  55  N.  Y.  656; 

substantial  right  made  in  a  special  pro-  Waring  v.  Waring,  loo  N.  Y.  570. 

ceeding,or  upon  a  summary  application  8.  Lake  v.  Lake,  17  Nev.  230;  Stro- 

in  an  action  after  judgment,  is  a  final  zynski  v.  Strozyn6ki,97  Cal.  189;  Boyd 

order  which  may  be  vacated,  modified,  v.  Boyd  (Cal.  1893),  31  Pac,  Rep.  1108; 

or  reversed,  as  provided  in  this  title."  Brigham  v.  Brigham,  147  Mass.  159. 

Aspinwall  v.  Aspinwall,  18  Neb.  463.  4.  Strozynski  v,  Strozynski,  97  Cal. 

Such  order  Is  not  one  "  that  involves  189. 

the  merits  of  an  action,  or  some  part  5.  States. Dent, 39 Kan. 416;  Haines 

thereof."    Earls  r.  Earls,  36  Kan.  178.  v.  Haines,  35  Mich.  138;  In  rcBissell, 

AppMlfimrDelajr— AityaaotngCaiiae.—  40  Mich.  63;  Ross  r.  Ross,  47  Mich. 

In  California  appeals  from  orders  for  185 ;  Rose  v.  Rose,  53  Mich.  585 ;  In  re 

temporary  alimony  are  advanced  on  Finkelstein,   13  Mont.  425,    See  also 

the  calendar  and  heard  without  delay,  article  Appeals,  vol.  i,  p.  129. 

If  it  should  appear  that  the  appeal  is  6.  Nichols  v.  Nichols,  39  Mo.  App<^ 

vexatious  and  taken  for  delay ,  the  usual  291;  O' Bryan  v,  O'Bryan,  13  Mo.  16; 

penalty  will  be  imposed.      Langan  f .  Casteel  v.  Casteel,  38  Ark.  477. 

Langan,  86  Cal.  132.  In  Tiemey  v.  Tierney,  i  Wash.  Tcr. 

VoUvn  to  Vacatf  P9ore9  PeiiiUxig — An  568,  the  divorce  suit  is  said  to  bean 

appeal  will    be  dismissed  where  the  action  at  law  to  be  reviewed  by  a  writ 

record  discloses  that  a  motion  to  set  of  error. 

aside  a  decree  has  not  been  disposed  7.  Nichols  v.  Nichols,  39  Mo.  App. 

of.     Thomas  v.  Thomas,  64  Mo.  353,  391. 

a.  Pittmant;.  Pittman,3Qregon472;  8.  Corrie  v,  Corrie,  46  Mich.   335; 

Evans  V,  Evans,  93  Ky.  510;  Irwin  v.  McGonegal  v.  McGonegal,46  Mich,  66; 

Irwin,  96  Ky.  318;  In  re  Laplain  (La.  Nicholas  v,  Nicholas,  50  Mich.   i6a; 

Ann.  1890),  8  So.  Rep.  615.    See  con-  Grant  v.  Grant,  5  S.  Dak.i;  Casteel  r. 

ira^  under   Ohio  statute,   Rogers  v.  Casteel,  38  Ark.  477;  Moustierr.  Meyer, 

Rpgew,  51  Ohio  St.  I.  47  La.  Ann.  i445;Clark  v, Clark,48  Mo. 
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WhMt  tlw  BvidtBM  if  OndUeting  the  findings  of  the  trial  court  are 
accorded  the  same  weight  as  the  verdict  of  a  jury,  and  will  not  be 
set  aside  unless  clearly  erroneous.^ 

Wkm  tlM  Deerte  \m  BaMd  «&  the  Vindlngsof  a  Trial  Judge  or  Beferee,  it  will  be 
set  aside  if,  in  the  opinion  of  the  appellate  court,  the  evidence  is 
not  sufficient  to  sustain  a  decree  of  divorce.* 

The  Terdiet  of  a  Jnrj  is  entitled  to  the  same  effect  in  the  review  of 
a  decree  of  divorce  as  in  other  cases,'  and  will  be  set  aside  if  not 
sustained  by  sufficient  evidence.* 

4.  DeeiBion,  Modifleation,  SevenaL — ^The  decree  of  divorce  may 
be  affirmed  so  far  as  it  relates  to  a  dissolution  of  the  marriage,  and 

App,  157;  Stevenson  v,  Stevenson,  29  in  other  cases  tried  hy  the  court  on 

Mo.  95;  Gillespie  v,  Gillespie,  28  Mo.  oral  testimony.     Matthai  v.  Matthai, 

596;  Scanlan  v.  Scanlan,  41  111.  App.  49  Cal.  90. 

449b  2.  Clark  v,  Clark,  48   Mo.  App.  157. 

I,  Gibbsv.  Gibbs,  18  Kan.  419;  Pow-  In  reversing  a  decree  on  the  report 

ers  V.  Powers,  20  Neb.  529;   Callahan  of  the  referee,  the  court  said  :  **  While 

V.  Callahan,  7  Neb.  38;  Nygren  v.  Ny-  we  are  not  unmindful  of  the  superior 

gren,  42  Neb.  408;  Tierney  v.  Tierney,  advantages  possessed  by  the  referee, 

1  Wash.  Ter.  568.  who  saw   the   witnesses,  heard   their 

la  Davis  v,  Davis,  60  Mo.  App.  545,  testimony,  and  had  an  opportunity  to 
in  reversing  a  decree  of  divorce,  the  observe  their  demeanor  while  testify- 
court  said :  **  It  is  true,  as  ♦  •  •  shown  ing,  and  while  we  recognize  the  abil- 
by  the  numerous  cases  cited  b}'  counsel  ity  of  the  learned  referee  before  whom 
for  plaintiff,  that  the  rule  of  practice  in  this  action  was  tried,  still  a  careful  ex- 
equity  and  divorce  cases,  when  the  evi-  amination  of  the  evidence  has  led  us 
dence  is  conflicting  and  the  decision  to  the  conclusion  that  the  findings  of 
depends  upon  the  credibility  of  the  wit-  the  referee  are  not  sustained  by  that 
nestes,  is  that  the  appellate  courts  are  fair  preponderance  of  evidence  which 
not  bound  by  the  findings  of  the  lower  would  justify  us  in  ^upholding  the 
court,  but  deference  should,  neverthe*  judgment."  Huntley 'v.  Huntley,  73 
less,  be  paid  to  its  findings."  Hun  (N.  Y.)  261. 

The  trial  court  granted  the  wife  a  3.  O'Bryan  v.  O'Bryan,  13  Mo.  16; 
divorce  on  the  ground  of  cruelty,  and  Fuller  zk  Fuller,  17  Cal.  605 ;  Carter  r. 
overruled  a  motion  for  a  new  trial,  as-  Carter,  152  111.  434. 
signing  the  following  reasons :  ^*  While  In  Gilpin  r.  Gilpin,  12  Colo.  504, 
upon  paper  it  may  not  appear  that  the  court,  in  discussing  the  weight  of 
plaintiff  had  any  great  reason  to  com-  a  verdict  where  the  statute  requires 
plain  on  the  score  of  mental  anguish,  contested  cases  to  be  tried  by  a  jury, 
yet  the  appearance  of  the  parties  in  said :  *'  Whatever  may  be  the  precise 
court,  in  connection  with  the  evidence  effect  of  a  verdict  in  divorce  cases,  and 
offered,  entirely  satisfied  my  mind  that  whatever  power  the  trial  judge  may 
she  was  a  keen  sufferer  by  reason  of  possess  over  the  same,  we,  are  clearly 
the  premeditated,  persistent,  and  w^ilful  of  the  opinion  that  when  an  issue 
system  of  persecution  and  annoyance  is  framed  and  submitted  to  a  jury 
adopted  by  the  defendant  towards  her.  wherein  one  party  charges  and  the 
The  defendant  is  a  strong,  muscular,  other  denies  the  commission  of  a  mat- 
hearty  man  in  the  meridian  of  ani-  rimonial  offense,  the  verdict  returned 
mal  power,  while  the  defendant  is  a  thereon  is  entitled  to  great  weight, 
weak,  frail  woman,  and  very  evidently  Indeed,  we  are  not  prepared  to  say  that 
of  an  exceedingly  nervous  tempera-  under  the  statute  it  should  not  be  held 
ment."  On  appeal  to  the  Supreme  as  conclusive  as  a  common-law  verdict 
Court,  on  the  ground  that  the  evidence  upon  the  trial  court  as  well  as  upon 
was  conflicting  and  not  sufficient  to  the  appellate  court.  But  it  certainly 
sustain  the  findings  and  decree,  the  is  not  entitled  to  greater  consideration 
court  applied  the  rule  that  where  the  than  verdicts  in  strictly  common- law 
findings  are  based  upon  conflicting  actions." 
evidence  the  decree  will  be  aflirmed  as  4.  Pollock  v.  Pollock,  71  N.  Y.  137. 
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the  portion  of  the  decree  relating  to  alimony  may  be  modified  ^ 
or  remanded  to  the  lower  court.'  Where  an  appeal  is  taken  from 
the  decree  so  far  as  it  relates  to  alimony,  the  court  will  not  dis- 
turb the  decree  of  divorce  because  the  evidence  is  not  satisfactory, 
but  the  amount  of  alimony  may  be  changed.^ 

Appellant  Semarrying. — If  the  appellant  accepts  the  benefit  of  the 
decree  by  marrying  another  the  appeal  will  be  dismissed.*  But 
in  such  case  the  court  may  examine  that  portion  of  the  decree 
relating  to  alimony.^ 

XVn.  PBOCEEDnres  to  Vagatx  Dbgbees — 1.  In  GteneTaL— Decrees 
of  divorce  are  not  opened,  set  aside,  or  vacated  under  the  same 
circumstances  or  for  the  same  reasons  as  ordinary  judgments  or 
decrees.®'  After  a  decree  of  divorce  is  rendered,  other  marriages 
may  be  contracted  and  children  born,  and  it  is  against  public 
policy  to  vacate  the  decree,  as  such  order  would  render  innocent 
parties  guilty  of  bigamy  and  their  children  illegitimate.  Accord- 
ingly the  courts  have  sometimes  refused  to  vacate  decrees  of 
divorce.'' 

1.  Andrews  t;.  Andrews,  69  111.  609;  It  deems  to  be  the  law  that  a  partjcan- 

McGrady  v,  McGrady,  48  Mo.  App.  not  be  relieved  from  a  judgment  of  di- 

668;    Small   v.   Small,   28  Neb.   843;  vorce  after  he  has  used  the  priyil^es  of 

Ensler  v.  Ensler,  72  Iowa  159;  Sleeper  the  judgment    Having  availed  himself 

t;.  Sleeper,  65  Hun  (N.  Y.)454;  Hamil-  of  the  benefits  of  the  decree  or  judg- 

ton  V.  Hamilton,  37  Mich.  603.  ment  he  must  bear  its  burdens.*' 

Ordinarily  a  decree  for  f>ermanent  5.  Garner  v.  Garner,  38  Ind.  139. 

alimony  should  not  be  entered  in  the  Death  of  Party — Effect  on  Appeal. — On 

appellate  court,  but  the  case  should  be  the  death  of  either  party  an  appeal  from 

remanded  for  furtlier  proceedings  in  a  decree  of  divorce  will  abate.     But  an 

conformity  with  the  opinion,  as  the  appeal  from  a  decree  granting  divorce 

condition  of  the  parties  and  the  value  does  not  abate  upon  the  death  of  the 

of  their  property  may  have  changed  appellee.     See  supra,  XII.  Abatement 

during  the  appeal.     Yost  v.  Yost,  141  and  Revivor. 

Ind.  584.  6.  As  to  vacation  and  modification 

a.  Reynolds  v.  Reynolds,  92  Mich,  of  decrees  in  general,  see  article  Db- 

104;  Ross  V.  Ross,  78  111.  402;  Cowan  crees,  vol.  5,  p.  946. 

V.   Cowan,  16  Colo.  335 ;  Turner    v.  7.  Lucas  v.  Lucas,  3  Gray  (Mass.) 

Turner,  80  Cal.  141 ;  Hickling  v.  Hick-  136;     Greene    v.     Greene,     2     Gray 

ling,  40  111.  App.  73 ;  Rourke  v.  Rourke,  (Mass.)  361.  And  see  McQuigg  v,  Mc- 

8  Ind.  427.  Quigg,  13  Ind.  294. 

3.  Ensler  r.  Ensler,  72  Iowa  159.  The  writ  of  review  is  denied  as  to 

4.  Stephens  v.  Stephens,  51  Ind.  542.  decrees  of  divorce  in  Ohio  and  Massa- 
In  Garner  v.  Garner,  38  Ind.  139,  the  chusetts,  on  the  ground  that  such  relief 

husband  married  after  the  decree  and  was  not  contemplated  by  the  legisla- 
before  the  appeal  was  taken.  In  dis-  ture  and  that  such  relief  would  so  dis- 
missing the  appeal  the  court  said:  **  If  turb  the  status  of  the  divorced  parties 
we  should  reverse  the  judgment,  the  as  to  be  against  public  policy.  Lucas 
effect  would  be  to  leave  the  appellant  v.  Lucas,  3  Gray  (Mass.)  136;  Bascom 
with  two  women,  each  with  at  least  v.  Bascom,  7  Ohio  (pt.  2)  125. 
apparent  claims  to  be  his  lawful  wife ;  In  New  Hampshire  the  statute  relat- 
the  petitioner,  because  she  would  be  un-  ing  to  new  trial  was  held  applicable  to 
questionably  his  wife  after  the  judgment  proceedings  after  the  common  law 
for  divorce  was  reversed,  and  the  other  only  and  not  to  decrees  of  divorce  and 
female,  because  she  had  married  him  alimony.  Sheafe  v.  Sheafe,  29  N.  H. 
while  the  judgment  of  divorce  was  in  269. 

full  force  and  unreversed,  and  while  he  ADeeree of  Separation  Forerer  vrill  not 

was  consequently  single  and  unmarried,  be  corrected  to  a  mere  decree  of  sepa- 
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Stotatory  ProhiUtioii. — And  in  some  states  the  legislatures  have 
prohibited  any  action  of  the  courts  disturbing  decrees  of  divorce 
either  by  appeal,^  by  proceedings  to  set  aside  defaults,*  by 
new  trials,*  or  by  bills  of  review.* 

Time  limit. — In  many  states  it  is  wisely  provided  that  proceed- 
ings to  vacate  or  reverse  decrees  of  divorce  must  be  commenced 
within  a  certain  time,  generally  a  shorter  period  of  time  than  is 
allowed  for  the  vacation  of  other  decrees.* 

Wliere  the  Divoree  ie  Obtained  by  Fraud  in  proving  a  domicil  within  the 
state,  or  in  concealing  notice  of  the  proceedings  from  the  defend- 
ant, it  is  held  that  it  is  not  against  public  policy  to  vacate  the 
decree.* 

On  Conrt'i  Own  Motion. — The  court  may,  in  the  exercise  of  a  sound 

radon  for  a  limited  time,  as  prayed  in  "no  complaint  shall  be  filed  for  a  re- 
the  petition,  where  the  motion  for  such  view  of  a  judgment  of  divorce."     Will- 
relief  is  not  made  at  the  same  term  at  man  v,  Willman,  57  Ind.  500;  Earle  v, 
which  the  decree  was  rendered.     Jones  Earle,  91   Ind.  27.     But  section   1043 
V.  }ones,  78  Wis.  446.  provides  that  where  the  decree  is  ob- 
Andloatton   by    Both    Partial. — The  tained  upon  constructive  service  it  may 
husband  and  wife  may,  by  joint  ap-  be  vacated  at  any  time  within  two  years, 
plication,  have  a   decree  of  absolute  A  decree  cannot  be  modified  so  far 
divorce  vacated,  the  proceedings  dis-  as  it  concerns  the  custody  and  mainte- 
missed,  and  the  marriage  reinstated,  nance  of  the  children,  unless  the  power 
Colvin  7'.  Colvin,  2  Paige  (N.  Y.)  385.  is  expressly  reserved   in    the    decree. 
1.  See  supra^  XVI.  Apfeal.  Sullivan  v.  Learned,  49  Ind.  252. 
S.  See  statutes  and  cases  cited  infra.  Where  a  decree  for  divorce  and  all- 
8.  ^c  infra,  XVII.  2.  New  Trials;  mony  is  obtained  on  constructive  serv- 
Ewing  V,  Ewing,  24  Ind.  475.  ice,  the  defendant  cannot  have  the  same 
4.  See  infra,  XVII.  4.   Decrees  on  reviewed  without  a  showing  of  a  d^^- 
Consiruciive  Service,  and  5.  Decrees  fense  and  the  want  of  actual  notice. 
Obtained  by  Fraud;  Owens  v.  Sims,  Keller  v.  Keller,  139  Ind.  38. 
5  Coldw.  (Tenn.)  544;  Mcjunkin  v,  Nobraaka. — Consol.  Stat  1893,  <^*  '3* 
Mcjunkin,  3  Ind.  30.  f  14^1  provides  that  "no  proceedings 
lBsioml---Section  ^511,  Rev.  Stat,  of  for  reversing,  vacating,  or   modifying 
Missouri,  provides  that  '*  no  petition  any  decree  of  divorce,  except  in  so  far  as 
for  review   of  any  judgment  for  di-  such  proceedings  shall  aiTect  only  ques- 
vorce,  rendered    in  any  case   arising  tions  of  alimony,  property  rights,  cus- 
under  this  chapter,  shall  be  allowed,  tody  of  children,  and  other  matters  not 
anj  law  or  statute  to  the  contrary  not-  affecting  the  marital  relations  of  the 
withstanding ;  but  there  may  be  a  re-  parties,   shall    be    commenced    unless 
view  of  any  order  or  judgment  touch-  within  six  months  after  the  rendition 
ing  the  alimony  and  maintenance  of  of  such  decree,  or  in  case  the  person 
the  wife,  and   the  care,  custody,  and  entitled  to  such  proceedings  is  an  in- 
maintenance  of  the  children,  or  any  fant  or  a  person  of  unsound  mind,  with- 
of  them, as  in  other  cases."     Childs  v.  in  six  months,  exclusive  of  the  time  of 
ChildSy  II  Mo.  App.  395;  Salisbury  v.  such  disability."    See  dicta  in  Smithson 
Salisbury,  92  Mo.  683 ;  Nave  v.  Nave,  v.  Smithson,  37  Neb.  535,  in  which  this 
28   Mo.   App.    505 ;      Richardson   v.  statute  is  overlooked. 
Slowe,  102  Mo.  33;  Hansford  v.  Hans-  Where  a  decree  of  divorce  was  ob- 
ford,  34  Mo.  App.  262.  tained  by  the  husband  upon  service  by 
A  decree   may  be    corrected    by  a  publication,  the  decree  may  be  modi- 
nunc  pro  tunc  entry  after  the  term  in  fied  and  alimony  awarded  to  the  wife 
which  it  was  entered.     Moster  v,  Mos-  on  her  application  after  the  expiration 
^^^  53  Mo.  326.  of  six  months.     Cochran  v,  Cochran, 

B.  Indlaiia. — Section  627,  Rev.  Stat.  42  Neb.  612. 

1894,  makes   provision  for  bills  of  re-  6.  See  infra,  XVII.  5.  Decrees  Ob- 

▼iew  in  civil   cases,  but  provides  that  tained  by  Fraud;  Edson  v.  Edson,  108 
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discretion,  vacate  a  decree  of  divorce  on  its  own  motion,*  but 
such  power  to  vacate  decrees  is  limited  to  the  term  at  which 
the  decree  is  rendered,^  and  notice  should  be  given  to  the 
parties.* 

2.  Hew  Triali. — In  general,  new  trials  are  granted  in  suits  for 
divorce  as  in  other  suits  in  equity,  or  as  in  actions  under  the 
codes.* 

The  Only  Exceptioii  to  the  General  Bnlei  relating  to  new  trials  is  that  for 
reasons  of  public  policy  a  new  trial  is  readily  granted  where  a 
decree  of  divorce  has  been  obtained  without  a  fair  trial  on  the 
merits,^  and  refused  where  the  rights  of  an  innocent  person  will 

Mass.  590;   Childs  v.  Childs,  11  Mo.  his  mistake,  inadvertence,  surprise,  or 

A  pp.  395.  excusable    neglect'*   is  applicable    to 

1.  Mclntyre  v.  Mclntyre,  9  Misc.  suits  for  divorce  although  the  divorce 
Rep.  (N.  Y.  Super.  Ct.)  252;  Brown  statute  contains  a  special  provision  re- 
V,  Brown,  53  Wis.  29.  See  contra,  lating  to  new  trials.  Amoryv.  Amory, 
Morris  v.  Morris,  60  Mo.  App.  86.  6  Robt.  (N.  Y.)  514. 

2.  Brown  v.  Brown,  53  Wis.  29.  An  Appeal  may  be  Taken  from  an  or- 
S.  Morris  v.  Morris,  60  Mo.  App.  86.  der  granting  a  new  trial  under  the 
Decree  Prematarely  Bnfeered. — Where    general  provisions  of  the  code.  Conger 

a  decree  is  prematurely  entered  and  v.  Conger,  77  N.  Y.  432. 

the  record  does  not  disclose  a  stipula-  At  What  Time. — The   provisions   of 

tion  for  a  hearing  at  that  time  or  that  the  code  relating  to  new  trials  after 

the  defendant  had  notice  of  the  time  the  term  in  which  the  decree  was  ren- 

of  the  hearing  or  entered  his  appear-  dered,    or  within    one    year,  do   not 

ance,  the  decree  will  be  vacated.     Mc-  apply  to  decrees  of  divorce,  as  a  new 

Kinney  v.  Mc  Kinney,  36  Mich.  37.  trial  for  such  causes  would  be  against 

4.  Forrest  v.  Forrest,  25  N.  Y.  501 ;  public   policy.     Ewing  v.    Ewing,  24 

Ulrich  V.  Ulrich,  8  Kan.  402;  Meyar  Ind.  475. 

V.  Meyar,  3   Mete.  (Ky.)  298;  Mercer  A  Rehearing  will  not  be  granted  to 

V.  Mercer,   i  MacArthur  (D.  C.)  655;  permit   the    defense    of    condonation 

Matthai  v.  Matthai,  49  Cal.  90 ;  Sharon  when  the  defendant  has  had  the  benefit 

V.  Sharon,  79  Cal.  633;  Chapman  zk  of  several  continuances,  and  has  not 

Chapman,    129   111.    386;    Tierney   v.  pleaded    such  defense.     Mumford    v. 

Tierney,  i  Wash.  Ter.  568;  Janvrin  r.  Mumford,  13  R.  I.  19. 

Janvrin,  58  N.  H.  144;  Hills  v.  Hills,  By  Supreme  Court. — Where  a  petition 

76  Me.  ^fe;  Gholston  t'.  Gholston,  31  does  not  state  a  cause  for  divorce  the 

Ga.  625;  Rindget;.  Rindge,  22  Ind.31 ;  Supreme  Court  will   not  dismiss  the 

Mercer  xk  Mercer,  114  Ind.  558.  case  if  a  cause  for  divorce  was  proved, 

Practice  under  the    ETigllali    Divorce  but  will   grant  a  new  trial.     Callen  v. 

Act. — See  Dolby  v.  Dolby,  2  Swab.  &  Callen,  44   Kan.  370;  Jackson  v.  Jack- 

T.  228;  Stoate  v.  Stoate,  2  Swab.&  T.  son,  105  N.  Car.  433. 

384;    Hill  V.  Hill,  2  Swab.  &  T.  407;  5.  Hostwick   v.    Bostwick,   73   Tex. 

Bacon   v.    Bacon,    2   Swab.  &   T.  53;  182;  Dunn  f.  Dunn,  11  Mich.  284 


Jago  V.  Jago,  3  Swab.  &  T.  103 ;  Hitch-        Newly  Discovered  Evidence. — A  new 

.«T.  §13; 
Fitzgerald  v.  Fitzgerald,  3  Swab.  &  T.    ground   of  newly  discovered  evidence 


cock  V.  Hitchcock,  2  Swab.  &  T.  513;     trial  will  be  readily   granted   on  the 


400;  Godrich  v.  Godrich,  L.  R.  2  P.  &  that  plaintiff  was  not  a  resident  of  the 

D.  393 ;  Morphett  v.  Morphett,  L.  R.  i  state.     Grant  v.  Grant,  5  S.  Dak.  i. 
P.  &  D.  702 ;  Lee  v.  Lee,  L.  R.  2  P.  &  D.        Connivance. — Where  the  jury  finds 

409;  Taplin  v.  Taplin,  13  Prob.  Div,  that  the  libellant   connived  at  the  al- 

100;  Ahier  v.  Ahier,  10  Prob.  Div.  no.  leged  offense,   and  the  court  is  of  the 

A  Provlilon  of  the  Oode  that  "at  any  opinion  that  the  evidence  of  conniv- 

time    within    one    year    after    notice  ance  is  not  sufficient,  a  decree  of  di- 

thereof  the  court  may  relieve  a  party  vorce  should  not  be  entered,  but  a  new 

from  a  judgment,  order,  or  other  pro-  trial    should    be  granted.     Cairns   v. 

teeding  taken   against  him    through  Cairns,  109  Mass.  408. 
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suffer  by  a  vacation  of  the  decree.^ 

AiWCtrtoin  litiMt. — Where  a  decree  of  divorce  has  been  granted, 
and  the  court  subsequently  tries  the  issues  relating  to  alimony 
and  division  of  the  property,  a  new  trial  may  be  granted  as  to 
such  issues.* 

8.  Opening  Defaults — To  Protoot  Fablle  lateroiti. — Where  a  default 
has  been  entered  against  defendant  the  court  will  readily  set  the 
same  aside  in  order  that  defense  may  be  interposed  and  the 
interests  of  the  public  protected  by  a  trial  upon  the  merits.* 
Not  only  the  parties  but  the  public  have  an  interest  in  the  result 
of  every  suit  for  divorce-,  and  the  court  should  afford  a  hearing 
to  protect  the  interests  of  the  state.* 

Court's  Diocretion. — The  court  is  not  bound  in  all  cases  to  open  a 
default,  but  may,  in  its  discretion,  refuse  to  do  so  where  defendant 
bad  knowledge  of  the  suit  or  acquiesced  in  the  decree.^ 

Whore  tlie  Court  U  Not  Satisfied  with  A  default  will  not  be  opened  to  mod- 
the  Verdlot  of  a  jury  and  the  right  to  a  ify  the  decree  as  to  alimony  where  the 
jury  trial  is  given  by  statute,  the  court  wife  accepted  service  of  the  summons 
cannot  disregard  the  verdict,  but  may  and  acquiesced  in  the  decree  until 
grant  anew  trial.  Poertner  v.  Poert-  after  the  plaintiff  had  married.  Rouse 
ner,  66  Wis.  644.  v.  Rouse,  47  Iowa  422. 
1.  Ewing  V.  Ewing,  24  Ind.  468.  Refusal  to  vacate  a  default  judgment 
1  Lake  v.  Bender,  18  Nev.  361.  in  a  divorce  case  upon  motion  is  an 
t.  Ubenltty  In  Openiag  Defaults.  —  abuse  of  discretion  where  it  appeared 
*'  The  parties  to  the  action  are  not  the  that  defendant,  who  was  a  nonresident, 
only  people  interested  in  the  result  immediately  upon  receiving  the  sum- 
thereof.  The  public  has  an  interest  in  mons  employed  counsel  where  she  lived, 
the  result  of  every  suit  for  divorce ;  who  at  once  wrote  to  a  local  attorney 
the  policy  and  the  letter  of  the  law  inquiring  whether  he  would  appear  for 
coocnr  in  guarding  against  collusion  defendant ;  that  the  latter  appeared  in 
and  fraud;  and  it  should  be  the  aim  of  the  case,  but,  after  securing  plaintiiT's 
the  court  to  afford  the  fullest  possible  acceptance  of  a  compromise  as  to  ali- 
hearing  in  such  matters.'*  McBlain  v.  mony  which  he  understood  he  was 
McBlain,  77  Cal.  507.  See  also  Wads-  authorized  to  offer  on  behalf  of  defend- 
worth  V.  Wadsworth,  81  Cal.  182;  ant,  wrote  that  he  would  withdraw  from 
Cottrell  V.  Cottrell,  83  Cal.  457 ;  Barnes  the  case  unless  such  compromise  was 
V,  Barnes,  9^  Cal.  182;  Mulkey  v.  accepted  by  defendant ;  that  defendant 
Mulkey,  100  Cal.  91.  refused  such  proposed  compromise  by 
"  The  Law  Enconracea  IXefenaeo  of  Di-  telegraph,  and  followed  the  same  with 
TOreeSiilta.  In  such  cases  as  the  present,  letters  explaining  such  refusal,  but 
where  the  marriage  occurred  abroad,  which  were  returned  unopened;  that 
*  *  *  where  the  wife  is  the  defendant  upon  receipt  of  such  message  he  de- 
and  lives  in  a  distant  state,  and  is  not  clined  to  file  defendant's  answer,  which 
found  or  served  within  the  jurisdiction  he  had  in  his  possession,  and  which  dis- 
of  the  court,  and  where  she  appears  and  closed  a  meritorious  defense ;  and,  re- 
proposes  not  only  to  defend  upon  the  fusing  to  take  further  action,  suffered 
merits,  *  *  *  but  to  show  that  a  fraud  the  case  to  go  by  default.  Simpkins  v. 
is  being  practiced  upon  the  jurisdiction  Simpkins,  14  Mont.  386. 
of  the  court,  we  think  she  ought  to  be  In  Mulkey  v,  Mulkey,  100  Cal.  91,  a 
encouraged  and  helped  by  the  exercise  judgment  by  default  in  an  action  for 
of  every  legitimate  power  of  the  court."  divorce  on  the  ground  of  adultery, 
Bostwick  V.  Bostwick,  73  Tex.  182.  which  awarded  the  husband  the  four 
4.  Locke  V.  Locke,  18  R.  I.  716.  minor  children,  three  of  whom  were 
6.  Barnes  v.  Barnes,  95  Cal.  171 ;  girls,  tlie  eldest  being  about  eight 
Bowman  v.  Bowman,  64  111.  75;  Hoi-  years  old,  and  assigning  to  him  all  fhe 
brook  V.  Holbrook,  114  Mass.  568;  community  property,  was  set  aside,  the 
Whiting  V,  Whiting,  Z14  Mass.  494.  affidavit  of  the  wife  specifically  deny- 
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Wh«r«  DeCmdaat  Had  Vo  Votiee. — Generally,  a  default  is  opened  where 
the  defendant  had  no  notice  of  the  proceeding,  and  the  return  of 
the  officer  who  served  the  summons  may  be  contradicted  for  this 
purpose.* 

The  Faet  that  tlM  Flaiatiff  haa  Xarried  before  the  application  is  made 
will  not  prevent  the  court  from  granting  this  relief,  but  the  appli- 
cation may  be  denied  if  the  defendant  has  been  guilty  of  estoppel, 
acquiescence,  or  inexcusable  delay .^ 

The  AppUeation  should  set  out  the  facts  showing  the  excusable 
neglect,  want  of  notice,  mistake,  or  inadvertence,*  together  with 
a  showing  of  a  valid  defense.* 

Ceimter  AlBdaTiti  and  other  evidence  may  be  considered  on  the 
hearing.* 

If  theDeereeis  Set  Aaide  the  case  is  tried  in  the  usual  manner.^ 

The  General  ProTieieiia  of  the  Statntee  relating  to  the  opening  of  defaults 
in  civil  cases  are  applicable  to  suits  for  divorce."^ 

4.  Decreet  on  Confltmctive  Service. — It  is  a  controverted  question 
whether  a  decree  of  divorce  obtained  upon  service  by  publication 
may  be  opened  and  the  defendant  allowed  to  answer.  In  some 
instances  the  courts  have  refused  to  open  such  decrees  on  the 
ground  that  it  would  be  against  public  policy  to  disturb  the 
marriage  status  of  innocent  persons,  and  because  it  would  render 
second  marriages  bigamous,  and  the  children  of  such  marriages 
illegitimate.® 

ing    the  material    allegations  of    the  trell  v.  Cottrell,  83  Cal.  457 ;  McBlain 

complaint,  and  stating  facts  showing  v,  McBlain,  77  Cal.  507. 

either  collusion  or  gross  deception.  6.  Bowman  v.  Bowman,  64  111.  75. 

1.  It  may  be  shown  that   the   sum-  The  merits  of  the  case  should  not  be 

mons  was  not  served  on  a  member  of  determined  in  such  application  on  the 

the     family    as     stated.       Brown     v,  affidavits  and  counter  affidavits.    TheUn 

Brown,  59  111.  315.  v.  Thelin,  8  111.  A  pp.  421. 

The  Wlft  may  Deny  that  a  Svimnona  6.  Thelin  x^.  Thelin,  8  111.  App.421. 


Served  upon  her,  and  the  default  7.  Locke  v,  Locke,  18  R.  I.  716.    See 

will  be  opened  where  there  is  circum-  also  R.  v,  R.,  20  Wis.  331. 

stantial  evidence  that  she  was  not  the  But  see  infra y  XVII.  4.     Decrees  on 

person  served.      Locke    v,  Locke,  18  Constructive  Service. 

R.  I.  716.  Under  a  provision  of  the  code  that 

2.  Scripture   v.    Scripture,  70  Hun  **  the  court  may  •  •  ♦  relieve  a  party 

(N.  Y.)  432;    Simpkins  v,  Simpkins,  or  his  legal  representatives  from  a  judg- 

14  Mont.  386.     And  see  Wortman  v,  ment,  order,  or  other  proceeding  taken 

Wortman,    17  Abb.    Pr.   (N.   Y.   Su-  against  him  through  his  mistake,  inad- 

preme  Ct.)  60.  vertence,  surprise,  or  excusable  neg- 

8.  See  showing  in  Simpkins  t^.  Simp-  lect,"  the  court  may  vacate  a  decree 
kins,  14  Mont.  386;  Bostwick  v,  Bost-  upon  default  where  a  nonresident  de- 
wick,  73  Tex.  182;  Locke  x'.  Locke,  18  fendant  employed  an  attorney  who 
R.  1. 716 ;  Savage  v.  Savage,  10  Oregon  withdrew  from  the  case  and  permitted 
331 ;  Barnes  v,  Barnes,  95  Cal.  171.  a  default  to  be  taken  because  defendant 

4.  Blank  v.   Blank,    107   N.  Y.  91 ;  refused  to  accept  a  compromise  as  to 

Locke  f.  Locke,  18  R.  I.  716;  Phelps  t;.  alimony.     Simpkins  v,  Simpkins,    14 

Phelps,  7  Paige  (N.  Y.)  150;  Burge  v,  Mont.  386. 

Burge,  88  111.  164.  8.  The  divorce  statute  of  Ohio  pro- 

Where  an  answer  was  filed  but  a  de-  vided  that  **  no  appeal    shall  be  ob- 

fault  subsequently  taken  without  notice  tained  from  the  decree,  but  the  same 

PQ  affidavit  of  merits  is  required.   Cot-  shall  be  final  and  conclusive."     Thii 
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kgff&nXioBi  of  ITtwd  statutaf. — It  is  held  in  some  states  that  the 
usual  provisions  of  the  statute  for  vacating  decrees  obtained  by 
service  by  publication  or  by  personal  service  in  another  state  do 
not  apply  to  suits  for  divorce.^  The  opposite  view  is  that  such 
statutes  provide  for  the  vacation  of  all  such  decrees,  and  the 
legislatures  having  made  no  exceptions,  the  courts  will  decline  to 
do  so  on  the  ground  of  public  policy  * 

Godo  ProYisioiis. — Although  the  provisions  of  the  code  for  opening 
decrees  obtained  upon  service  by  publication  do  not  apply  to 
decrees  of  divorce  or  exclude  such  decrees  by  express  provision, 
courts  of  equity  are  not  thereby  prevented  from  vacating  such 
decrees,* 

provision  is  said  to  be  "  nothing  more  ant  against  whom  a  decree  was  ob- 
than  a  legislative  recognition  of  the  tained  by  service  by  publication  might 
principle  of  public  policy,  which  had  have  such  decree  vacated  by   giving 
been  repeatedly  alBrmed  by  the  courts,  notice  to  the  original  complainant  or 
that  a  judgment  or  decree  which  affects  his  heirs,  devisees,  executors,  and  ad- 
directly  the  status  of  married  persons  ministrators,  upon  filing  a  full  answer 
bj  sundering  the  matrimonial  tie,  and  to  the  original  bill  with  an  affidavit, 
thereby  enabling  them  to  contract  new  etc.    The  court  held  that  the  latter 
matrimonial  relations  with  other  and  provision  had  no  application  to  suits 
innocent  persons,  should  never  be  re-  for  divorce,  as  it  referred  to  heirs,  etc., 
opened.    Such  a  course  would  endan-  and   required  an  answer  under  oath, 
ger  the  peace  and  good  order  of  society  which  was  contrary  tp  other  provisions 
and  the  happiness  and  well  being  of  of  the  divorce  statutes.    **  The  rights  of 
those  who,  innocently  relying  upon  the  ^<?»<z^</tf  purchasers  of  property  *  *  • 
stability  of  a  decree  of  a  court  of  com-  are  protected  by  another  section,  but 
petent  jurisdiction,  have  formed  a  con-  no  provision  is  made  that  children  born 
nection  with  the  person  who,  wrong-  of  a  second  marriage,  before  the  open- 
fully  perhaps,  procured  its  promulga-  ing  of  the  decree,  shall  be  legitimate ; 
tion."  Parish  v.  Parish,  9  Ohio  St.  554.  and  upon  the  whole,  taking  all  the  pro- 
The   code    of    Tennessee    provides  visions  of  both  chapters,  and  the  con- 
that  a  decree  of  divorce  can  only  be  sequences  which  would  follow  a  differ- 
rerersed  by  appeal,  and  that,  in  case  of  ent   decision,  into   consideration,   we 
absolute   divorce,   either  party   is  at  think   the    judgment    of  the  Circuit 
liberty  to  marry  again.      In  constru-  Court  should  be  affirmed."     Mcjunkin 
ing  all  the  statutes  together  it  was  held  v.  Mcjunkin,  3  Ind.  30,  approved  and 
that  a  decree  would  become  final  unless  folio-wed  in  O'Connell  v.  O'Connell,  10 
reversed  on  appeal,  and  that  a  provi-  Neb.  390;  Lewis  v.  Lewis,  15  Kan.  181. 
sionof  the  code  that  decrees  in  rem  do  By  section  1042,  Rev.  Stat.  Ind.  1894, 
not  become  absolute  for  three  years  such  decrees  may  be  opened  at  any  time 
does  not  apply   to  suits  for  divorce,  within  two  years. 
"  The  legal  consequence  of  such  a  con-  2.  Meyar  v,  Meyar,  3  Mete.  ( Ky.)  298. 
struction  of  the  statute  will  lead  to  re-  Where  the  divorce  statute  provides 
salts  so  anomalous  and  absurd  that  it  that  the  proceedings  shall  be  the  same 
is  clear  the  legislature  never  intended  in   divorce  suits  as  in  other  suits  in 
it  to  be  applied    to  divorce  cases."  chancery,  a  general  provision  for  va- 
Owens  V.  Sims,  3  Coldw.  (Tenn.)  544.  eating  decrees  in  equity  is  applicable  to 
1.  Gilruth  V,  Gilruth,  20  Iowa  225 ;  suits  for  divorce.     Lawrence  v,  Law- 
Owens  x>.  Sims,  3  Coldw.  (Tenn.)  544;  rence,  73  111.  577  ;  Smith  v.  Smith,  20 
Lewis  z;.  Lewis,  15  Kan.  181;  0*Con-  Mo.  166;  Mansfield   v,  Mansfield,   26 
nell  V.  O'Connell,  10  Neb.  390.  Mo.  163. 

The  statutes  of  Indiana  at  one  time  8.  R.  v.  R.,20  Wis.  331. 
provided  that  "the  practice  and  pro-  The  New  Tork  code  (§  135)  pro- 
ceedings in  suits  to  obtain  divorce  vides  that  decrees  obtained  on  service 
shall  be  the  same  as  in  other  cases  in  by  publication  may  be  opened,  and  the 
chancery,"  and  also  provided  that  at  defendant  allowed  to  defend,  at  any 
any  time  within  five  years  the  defend-  time  within  seven  years,  **  except  in  an 
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Special  Statntmry  Proviiion. — As  decrees  of  divorce  are  different  in 
many  respects  from  other  decrees,  the  divorce  statutes  sometimes 
contain  special  provisions  concerning  the  vacation  of  such 
decrees.* 

The  Weight  of  Authority  is  that  where  the  plaintiff  resorts  to  service 
by  publication  in  order  to  conceal  the  proceedings  and  prevent  a 
defense,  or  procures  such  service  to  be  made  by  false  testimony, 
the  court  may  open  the  decree  by  virtue  of  its  inherent  power  to 
vacate  decrees  obtained  by  fraud  * 

Beviflion  Sxpreefly  Prohibited. — The  revision  of  decrees  of  divorce  is 
prohibited  in  some  states  by  express  provisions  of  the  divorce 
statutes,  and  this  prohibition  includes  decrees  obtained  by 
constructive  service,^  even  though  such  decrees  were  obtained 
by  fraud.* 

5.  Decrees  Obtained  by  Fraud — ^The  AppUeant — A  decree  of  divorce 

action  for  divorce."     It  was  held  that  ton,  45  N.J.  £q.  88;  Whitcomb tJ.Whit- 

Buch  provision  did  not  interfere  with  comb,  46  Iowa  437;  Caswell  v.  Caswell, 

the   power  of  the  court  to  vacate  its  120  III.  377;  Yorke-p.  Yorke,  3  N.  Dak. 

decrees  under  the  practice  before  the  343;   Everett  v,  Everett,  60  Wis.  200; 

adoption  of  the  code.     '*  It  is  not  con-  Wisdom  v.  Wisdom,  34  Neb.  551;  Earlc 

tended  that  section  135,  or  any  other,  v.  Earle,  91  Ind.  27;  Stephens  v.  Ste- 

takes  away  the  power  of  the  court  to  phens,  62  Tex.  337 ;  Boyd*8  Appeal,  38 

open  a  judgment  of  divorce  entered  upon  Pa.  St.  241. 

default  where  the  summons  has  been  SuDMatient  HarrUice. — The  fact  that 
personally  served,  and  it  would  indeed  the  party  obtaining  the  divorce  has 
be  an  anomaly  to  give  so  much  greater  married  another  will  not  prevent  the 
effect  to  one  entered  upon  publication."  vacation  of  the  decree.  Edson  tr.  Ed- 
Brown  V.  Brown,  58  N.  Y.  609,  ox^er-  son,  108  Mass.  590;  Stephens  v»  Ste- 
ruling  I  Hun  (N.  Y.)  443,  3  Thomp.  phens,  62  Tex.  337;  Bomsta  v.  Johnson, 
&  C.  (N.  Y.)  477.  38  Minn.  230;  Wisdom  v.  Wisdom,  24 

Under  the  general  provisions  of  the  Neb.  551. 
code  permitting  all  decrees  obtained  The  Death  of  One  of  tbe  Paittos  Is  not 
upon  constructive  service  to  be  vacated,  a  bar  to  proceedings  to  vacate  a  decree 
the  wife  may  have  a  decree  of  divorce  on  service  by  publication.  Boyd's  Ap- 
opened  and  modified  by  inserting  an  peal,  38  Pa.  St.  241 ;  Bomsta  v.  John- 
order  for  permanent  alimony  based  on  son,  38  Minn.  230;  Johnson  v,  Coleman, 
the  amount  of  property  owned  by  the  23  Wis.  452;  Fidelity  Ins.  Co/»  Appeal, 
husband  at  the  time  the  decree  was  ren-  93  Pa.  St.  242. 

dered.    Cralle  v,  Cralle,  79  Va.  182.  8.  Parish  T^  Parish,  9  Ohio  St.  534; 

See  also  Cochran  v,  Cochran,  42  Neb.  Richardson  v.  Stowe,  102  Mo.  33. 

612.  This  statute  does  not  prohibit  the 

1.  Section  451 1,  Rev.  Stat.  Missouri^  annulment  of  a  decree  where  it  is  void 
prohibits  the  vacation  of  such  decrees,  for  want  of  jurisdiction.     Willman  v. 

The  divorce  statutes  of  Indiana  (  Rev.  Willman,  57  Ind.  500. 

Stat.,  $   1042)  provide  that  a  decree  of  4.  Parish  t;.  Parish,  9  Ohio  St.  534; 

divorce  rendered  without  other  notice  Childs  v.  Childs,    11  Mo.   App.  395; 

than  publication  in  a  newspaper  may  Salisbury  v.   Salisbury,  92  Mo.   683; 

be  opened  at  any  time  within  two  years.  Nave  t\  Nave,  28  Mo.  App.  505 ;  Hans- 

so  far  as  it  relates  to  the  care,  support,  ford  t'.  Hansford,  34  Mo.  App.  262. 

and  custody  of  the  children.     Sullivan  A  court  of  equity  has  the  inherent 

V,  Learned,  49  Ind.  252 ;  Keller  v,  Kel-  power  to  vacate  decrees  obtained  by 

ler,  139  Ind.  38.  fraud,  and  is  not  prevented  by  statutes 

2.  Edson  V,  Edson,  108  Mass.  590;  prohibiting  a  review  of  decrees  of  di- 
Carley  v.  Carley,  7  Gray  (Mass.)  545;  vorce.  Earlev.  Earle,  91  Ind.  27,  ot^^r- 
Adams  v.  Adams,  51  N.  H.  388;  Holmes  n/Z/^jo- McQuigg  v,  McQuigg,  13  Ind. 
V,  Holmes,  63  Me.  420 ;  Britton  v,  Brit-  294 ;  Hoffman  v.  Hoffman,  15  Ind.  278. 
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obtained  by  fraud  will  not  be  annulled  or  vacated  on  the  appli* 
cation  of  third  persons;^  the  innocent  and  injured  party  must 
make  the  application.^ 

Tka  Aliigfttirai. — The  fraud  should  be  alleged  with  the  same 
particularity  as  in  other  cases,*  and  if  there  has  been  some  delay 
the  circumstances  should  be  explained  by  alleging  the  date 
of  the  discovery  of  the  fraud.*  It  should  also  be  alleged  that 
the  applicant  had  no  notice  of  the  proceedings,^  or  was  misled 
by  the  misrepresentations  of  the  successful  party .• 

The  Appiioation  to  set  aside  the  decree  may  be  in  the  nature  of  a 
motion  to  set  aside  a  default,  sustained  by  affidavits  and  accom- 
panied with  an  answer.'''  But  the  apj>lication  is  usually  in  the 
form  of  a  petition  to  set  aside  a  decree  or  a  bill  of  review,^  and 

X.  Where  a  decree  of  divorce  is  ob^  between  the  same  parties,  where  it 
tained  by  fraud,  a  person  who  marries  appears  that  the  first  decree  was  en- 
one  of  the  divorced    parties    cannot  tered  after  due  notice  to  the  adverse 
avail  himself  of  such  fraud  in  order  to  party,   followed    by    an    adjudication 
obtain   a  decree  annulling  his  mar*  upon  the  evidence  offered, 
riage.    Ruger  v,  Heckel,  ai  Hun  (N.  8.  Olmstead  v.  Olmstead,  41  Minn. 
Y.)  489;  Kinnier  T'.  Kinnier,  45  N.  Y.  297;    Brown   v.  Grove,    116  Ind,  84; 
543.  Sloan  V.  Sloan,  102  111.  581;   Edson  v. 
A  maternal  grandmother   and   her  Edson,  108  Mass.  590;  Caswell  t^.  Cas- 
grandchildren    cannot    maintain     an  well,  120  111.  377. 
action  to  have  a  decree  of  divorce  set  Knowledge  of  the  defendant's  address 
aside  on  the  ground  of  collusion  of  the  should  be  alleged  where  it  is  claimed 
father  and  mother.     Baugh  v,  Baugh,  that  the  plaintiff  has  procured  service 
37  Mich.  59.  by  publication  by  a  false  affidavit  in 
In  an  action  for  conversion,  a  son  order   to    conceal     the    proceedings, 
cannot  impeach  a  decree  of  divorce,  on  Crouch  v.  Crouch,  30  Wis.  667;  Brit- 
the  ground  of  fraud,  in  order  to  avoid  ton  v,  Britton,  45  N. }.  Eq.  88;  Holmes 
his  father's   marriage  witli  his  step-  v.  Holmes,  63  Me.  420;  Adams  t'.  Ad- 
mother.    Waldor.  Waldo,  52  Mich. 94.  ams,  51   N.   H.    388;    Whitcomb    t>. 
A   decree  of  divorce    will    not  be  Whitcomb,  46  Iowa  4375    Everett  v» 
opened  on  the  ground  of  fraud  where  Everett,  60  Wis.  200.' 
both  the  parties  are  satisfied  with  the  4.  Sloan  v.  Sloan,  102  111.  581 ;  Dan- 
decree  and  the  application  is  made  by  iels  v.  Benedict,   50  Fed.   Rep.   347; 
the  wife's  mother.     E.  B.  v,  E.  C.  B.,  Colby  v,  Colby,  59  Minn.  432. 
28  Barb.  (N.  Y.)  299.  6.  Larimer  x\  Knoyle,  43  Kan.  338; 
$.  Elliott    f .    Wohlfrom,     55    Cal.  Bulkley  v.  Bulkley,  6  Abb.  Pr.  (N.  Y. 
384.  Supreme  Ct.)  307;  Yorke  v,  Yorke,  3 
TliB  Ckmrt  baa  Pover,  upon  petition  N.  Dak.  343;   Golden  v.  Golden,  loa 
of  the  party  aggrieved,  to  vacate  a  de-  Ala.  353. 

cree  of  divorce  obtained  at  a  former  9.  Daniels  v.  Benedict,  50  Fed.  Rep. 
termt  against  the  petitioner,  by  false  347;  Young  v.  Young,  17  Minn.  181; 
testimony,  on  a  libel  of  which  she  had  Nicholson  v.  Nicholson,  1x3  Ind.  131 ; 
no  actual  notice,  knowledge  of  which  Scanlan  v.  Scanlan,  41  111.  App.  449. 
was  fraudulently  kept  from  her  by  the  7.  Mulkey  v,  Mulkey,  zoo  Cal.  91 ; 
other  party,  and  of  which  the  court  Beach  v.  Beach,  6  Dakota  371 ;  Wort- 
had  only  apparent  jurisdiction,  found-  man  v,  Wortman,  17  Abb.  Pr.  (N.  Y. 
ed  on    false   allegations   of    domicil.  Supreme  Ct.)  66;  Bulkley  t;.  Bulkley, 
Edson  V,  Edson,   108  Mass.  590,  du-  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  3o!7. 
Uuguiiking   the  case    of    Greene  v.  8.  See  petitions  held  sufficient  in 
Greene,  2  Gray  (Mass.)  361,  wherein  Spinney  v.  Spinney,  87  Me.  484;  Raw- 
it  was  held   that  a  decree  cannot  be  lins  v,  Rawlins,  18  Fla.  345;  Colby  v. 
invalidated  on  the  ground  of  fraud  in  Colby,  59  Minn.  432 ;  Cochran  v,  Coch- 
its  procurement,  in  a  separate  and  in-  ran,  42  Neb.  612 ;  Lord  r.  Lord,  66  Me. 
dependent  libel,  subsequently  brought  265 ;  Rush  v.  Rush,  46  Iowa  648. 
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should  be  made  to  the  court  which  rendered  the  decree,^  with 
personal  service  upon  the  defendant.* 

Collateral  Attack. — But  the  decree  may  be  attacked  and  avoided 
in  other  proceedings  where  the  decree  or  rights  arising  under  it 
are  sought  to  be  enforced.* 

fKhowin^  Befenie. — The  applicant  should  also  tender  an  answer  or 
make  some  showing  of  a  defense  to  the  action.* 

Hotioe  of  the  Applieatioii  must  be  served  on  the  party  who  obtained 
the  decree  or  on  his  attorney  of  record.* 

Heoenary  Fartiet. — The  second  husband  or  wife^  and  the  heirs 
and  legal  representatives  of  the  party  obtaining  the  divorce  are 
necessary  parties.'' 

Befeneei. — As  a  defense  to  the  petition  to  set  aside  a  decree  of 
divorce,  it  may  be  alleged  that  the  applicant  delayed  after 
discovery  of  the  fraud  until  the  party  who  obtained  the  divorce 
had  married  another;®  or  that  the  applicant  has  accepted  the 
benefits  of  the  decree  and  married  another,  and  is  estopped  to 
attack  the  decree  on  the  ground  of  fraud  or  lack  of  jurisdiction.® 
The  statute  of  limitations  is  also  a  defense.^^  A  court  of  equity 
may  refuse  to  vacate  a  decree  where  there  has  been  unreasonable 
delay  although  such  defense  has  not  been  pleaded.^^ 

1.  Smithson  v,  Smithson,  37  Neb.  Whitcomb  t;.  Whitcomb,  46  Iowa  437; 
535.  Bomsta  t'.  Johnson,  38  Minn.  230;  Ed- 

2.  Ellis  V.  Ellis,  13  Neb.  91.  son  v,  Edson,  108  Mass.  590. 

3.  See  proceedings  in  Larimer  v.  9.  Richardson's  Estate,  132  Pa.  St. 
Knojle,  43  Kan.  338;  Daniels  v.  Ben-  292;  Ellis  v.  White,  61  Iowa  644;  /* 
edict,  50  Fed.  Rep.  347.  re  Ellis's  Estate,  55  Minn.  401 ;   Mar- 

4.  Long  V.  Long,  59  Mich.  296.  vin   v.  Foster  (Wis.  1895),  ^3   N-  W. 
0.  Beach  v.  Beach,  6  Dakota  371;     Rep.  484;    Mohler    v.  Shank    (Iowa 

Yorke  v.  Yorke,  3  N.  Dak.  343;  Brit-  1895),  61  N.  W.  Rep.  981 ;  Richeson  z\ 

ton  V,  Britton,  4^  N.  J.  Eq.  88;  Wana-  Simmons,  47  Mo.  20. 

maker  v.  Wanamaker,  10  Phila.  (Pa.)  10.  Prewett  v.  D^rer,  107  Cal.  154; 

466.  Sloan  V,  Sloan,  102  111.  581;   Bourion 

6.  Carlisle  v,  Carlisle,  96  Mich.  128.  v.  Waggaman,  28  La.  Ann.  481 ;   Lari- 

7.  Bomsta  v.  Johnson,  38  Minn.  230 ;  mer  v.  Knoyle,  43  Kan.  338;  Linn  v. 
Johnson  v,  Coleman,  23  Wis.  452 ;  Raw-  Linn  (Supreme  Ct),  2  N.  Y.  Supp.  578. 
lins  7'.  Rawlins,  18  Fla.  345 ;  Watson  v.  11.  In  Sedlak  v,  Sedlak,  14  Oregon 
Watson,  47  How.  Pr.  (N.  Y.  Supreme  540,  the  court  quotes  and  approves  the 
Ct.)  240;  Bojd's  Appeal,  38  Pa.  St.  ifollowing  rule  of  laches  stated  in  Sulli- 
241.  See  also  Israel  v.  Arthur,  6  Colo,  van  v.  Portland,  etc.,  R.  Co.,  94  U.  S. 
85;  Danforth  v,  Danforth,  in  111.  236.  807:  **To  let  in  the  defense  that  the 

8.  See  answer  in  Webster  v.  Web-  claim  is  stale,  and  that  the  bill  cannot 
ster,  54  Iowa  153,  where  this  defense  therefore  be  supported,  it  is  not  neces- 
was  sustained.  See  also  Yorston  v,  sary  that  a  foundation  be  laid  by  any 
Yorston,  32  N.  J.  Eq.  495 ;  Thompson  averment  in  the  answer  of  the  defend- 
V.  Thompson,  91  Ala.  591 ;  Nichol-  ants.  If  the  case,  as  it  appears  at  the 
son  V,  Nicholson,  113  Ind.  131.  hearing,  is  liable  to  the  objection  by 

The  fact  that  the  party  obtaining  reason  of  the  laches  of  the  complain- 

the  divorce  by  fraud  has  married  an-  ant,  the  court  will,  upon  that  ground, 

other  before  the  discovery  of  the  fraud  be  passive,  and  refuse  relief.  Every  case 

will  not  prevent  the  court  from  vacat-  is  governed  chiefly  by  its  own  circura- 

ing  the  decree.    Allen  t'.  Maclellan,  12  stances.     Sometimes  the  analogy  of  the 

Pa.  St.  328;   Smith  v.  Smith,  20  Mo.  statute  of  limitations  is  applied ;  some- 

167 ;  Stephens  v.  Stephens,  62  Tex.  337 ;  times  a  longer  period  than  that  pre- 

Wisdom    V.    Wisdom,   24  Neb,  551;  scribed  by  the  statute  is  required;  in 
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of  Vacatiiig  Doeree. — ^When  the  decree  is  vacated  the  case  will 
not  be  dismissed  by  the  court,  but  a  new  trial  will  be  granted.^ 
If  the  court  has  no  jurisdiction  to  grant  a  divorce  the  suit  will  be 
dismissed.* 

Pttnaaeat  Alimony  Initead  of  Vacating  Doeroe. — Under  some  circum- 
stances the  decree  of  absolute  divorce  will  not  be  vacated,  but  the 
court  may  enter  an  order  for  permanent  alimony.* 

•ome  cases  a  shorter  period  is  sufficient,  court  may  vacate  the  decree  and  dis- 

and  sometimes  the  rule  is  applied  where  miss  the  libel.     Wiley  v.  Wiley,  i6i 

there  is  no  statutable  bar.     It  is  com-  Mass.  446. 

petent  for  the  court  to  apply  the  in-  Temporary  Alimony  may  be  granted 

herent   principles   of   its  own  system  in  such  proceeding  as  in  the  ordinary 

of  jurisprudence,   and   decide  accord-  suit.    Everett  r.  Everett,  60  Wis.  200; 

ingly."  Ex^,  Smith,  34  Ala.  455. 

1.  Yorke  v.  Yorke,  3  N.  Dak.  343;  Finality  of  Ordei. — The  order  refusing 

Edson  V.  Edson,   108  Mass.  590;  Ad-  to  vacate  a  decree  of  divorce  is  final, 

ams  V.  Adams,  51  N.  H.  388;  Stephens  Haverty  v,  Haverty,  35  Kan.  438. 

V.Stephens,  62  Tex.  337;  Whitcomb  2.  Crouch  v.  Crouch,  30  Wis.  667; 

V.  Whitcomb,  46  Iowa  437.  Lord  v.  Lord,  66  Me.  265 ;  Smith  v. 

But  where  the  parties  are  before  the  Smith,  4  Greene  (Iowa)  266. 

court,  and  it  appears  that  the  plaintiff  8.  Cochran  v.  Cochran,  42  Neb.  6ia; 

is  not  the  wife  of  the  defendant,  the  Golden  v.  Golden,  102  Ala.  353. 
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DOCKET. 

See  aiticlec  APPEALS,  vol.  2.  pp.  83,  104,  10$,  331,  3sa  ;  CALENDARS 
AND  TRIAL  DOCKETS,  vol.  3,  p.  801. 


DOUBT. 
See  article  CERTIFICATE  OF  DOUBT,  vol.  3,  p.  914. 


DOWER. 

By  William  T.  Nelson  and  William  L.  Drbw« 

L  Dexanb  of  Bower,  i  50. 

1 .  Necessity  of  Demand,  1 50. 

2.  Sufficiency  of  Demand t  152. 

3.  Upon  Whom  Demand  must  be  Made,  1 54. 

4.  Who  must  Make  Demand,  155. 

n.  Who  mat  Dtstititte  Pboceedikchi,  i  56. 
m.  StnaioHs,  157. 

IV.  PBOCEEDUrOS  AT  LAW,  1 58. 

1.  In  General,  158. 

2.  Prcecipe,  158. 

3.  Writ  of  Dower,  159. 

4.  Summons,  159. 

5.  Parties,  159. 

a.  Plaintiffs,  159. 

b.  Defendants,  160. 

6.  Essoin,  161. 

7.  J^Vw,  161. 

8.  Imparlance,  162. 

9.  Grand  and  Petit  Cape,  162.- 

10.  Declaration,  162. 

«.  /«  General,  162. 

^.  Necessary  Averments,  163. 

(1)  Marriage,  163. 

(2)  Seizin  and  Title  of  Husband,  163. 

(3)  Description  of  Property,  163. 

(4)  Demand,  164. 

11.  iVifax,  164. 
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a.  Generally,  164. 

b.  In  Abatiminl,  164. 
r.  Ik  Bart  164. 

13.  Replication,  166. 

13.  7>iai,  166. 

14.  Verdict,  167. 

15.  Judgment,  id)'* 

16.  Writ  of  Seizin,  168. 

17.  Admeasurement,  169. 

18.  Return,  169. 

19.  Writ  of  Inquiry  for  Damages,  170. 

20.  Vacating  Assignment — Reassignment  of  Dower,  17O1 

21.  G?J/;y.  171. 

IP.  Xjectmekt  fob  Doweb,  171. 
TL  AcTion  inrDEB  the  Codes,  171. 
TIL  PBooBEBDres  nr  IqifitTi  171. 

1.  Jurisdiction,  171. 

2.  Parties,  177. 

a.  Plaintiffs,  177. 
^.  Defendants,  178. 

3.  Bill  or  Petition,  180. 

4.  Answer,  181. 

5.  rnVi/,  182. 

6.  Decreet  183. 

7.  Report  of  Commissioners,  185. 

8.  Confirmation  of  Report — ReassigHment,  185. 

9.  Writ  of  Possession,  185. 
10.  Cb^/lf,  185. 

TUL  SUMXABT  8TATVT0BT  fBOGEEDINCHI,  1 86. 

1.  Jurisdiction,  186. 

if.    W^/j/  Courts  Have  Jurisdiction,  186. 

^.    Whether  Jurisdiction  Exclusive  or  Concurrent,  187. 

r.  Nature  and  Extent  of  Jurisdiction,  188. 

(1)  W^/?^i?  M^  Applicants  Right  to  Dower  is  Disputed, 

188. 

(2)  Where  the  Husband  did  Not  Die  Seized,  192. 

(3)  Where  the  Land  has  been  Alienated  by  the  Heirs ,  193. 

(4)  Where   Assignment  cannot  be  Made  by  Metes  and 

Bounds,  193. 

(5)  Where  Applicants  Right  is  Equitable;  and  Herein 

of  Equitable  Defenses,  194. 

(6)  Power  to  Award  Damages  and  Mesne  Profits,  195. 

d.  Pendency  of  Proceedings  in  Another  Court,  196. 

e.  Where  Lands  Lie  in  Two  or  More  Counties,  196. 
/.   Consent  to  Jurisdiction,  197. 

g.   Who  may  Object  to  JurisdicOont  I97« 
a.  Parties,  197. 

tf.  Haintyfs,  197. 

b.  Defendants,  197. 

3.  Application,  I98. 

4.  Notice  of  Application,  199. 

a.  Necessity  of  Notice,  199. 

b.  Sufficiency  of  Notice,  201. 

Ci   Who  should  be  Served  with  Notice,  203. 

149  Volume  VII. 


Demand  of  Dower.  DO  WER,  Veeeiiity  of  DomaBd. 

5.  Answer,  204. 

6.  Order  Appointing  Commissioners,  204. 

7.  Notice  by  Commissioners  of  the  Time  of  Assignment,  205. 

8.  Report  of  Commissioners,  205. 

9.  Notice  of  Motion  to  Confirm  Commissioner's  Report,  205. 

10.  Confirmation  of  Report,  206. 

1 1 .  Vacating  Report —  Reassignment,  207. 

12.  Appeal,  207. 

L  BSXAHD  orDoWEB — 1.  Hecesuty  of  Bemand. — At  common  law 
no  demand  was  necessary  to  enable  the  widow  to  maintain  pro- 
ceedings for  recovery  of  dower.^  The  rule  in  the  American 
states  is  not  uniform  and  ordinarily  is  governed  by  statutes.* 

1.  The  rule  is  so  stated  in  2  Scrib-  profits  from  the  death  of  the  husband 

ner  on   Dower   (2d   ed.),  p.    109.     In  to  the  commencement  of  the  action, 

support  of  the  text  is  cited  Park  on  2.  Demand   Unneeeaeary. —  Under   a 

Dower  303-305.      An  examination  of  statute   providing  that  the    action  of 

this  last  reference  will  show  that  the  ejectment  might  be  brought  by  anj 

doctrine  as  gleaned  therefrom  is  infer-  widow  entitled  to  dower  after  the  ex- 

ential  rather  than   direct.     On    page  piration  of  six  months  from  the  time 

303  of  the  latter  work  it  is  said  :  **  And  her  right  accrued,  it  was  held  that  the 

even  the  heir  himself  may  ♦  *  ♦  save  action   could  be    maintained  without 

himself  from  damages  if  he  comes  in  prior  demand.     Ellicott  r.  Hosier,  7 

upon  the  summons  the  first  day,  and  N.    Y.    209.      And     see    Jackson    v. 

acknowledges   the  action  and    pleads  Churchill,  7  Cow.  (N.  Y.)  287.    Sem- 

/<?«/ /e»i/.v^r»>/, /.<•.,  avers  that  he  was  W^,  Conover  x\  Wright,  6  N.  J.  Eq. 

at  all  times  ready  to  render  dower,  if  617 ;  Strawn  v.  Strawn,  50  111.  256. 

it  had  been  demanded.  *  *  *  For  this  Demand  Neceisary. — Under  a  statute 

reason  it  is  that  Lord  Coke  observes :  which  provided  that  if  dower  was  not 

*  It  is  necessary  for  the  wife,  after  the  assigned  within  thirty  days  next  after 

death  of  her  husband,  as  soon  as  she  demand,  it  might  be  assigned  by  com- 

can,  to  demand  her  dower  before  good  missioners  to  be  appointed  by  the  court, 

testimony ;  for  otherwise  she  may,  by  it  was  held  that  no  action  would  lie  for 

her  own  default,  lose  the  value  after  assignment  of  dower  until  thirty  days 

the  decease  of  her  husband,  and  her  after  demand  had  expired,  and  as  the 

damages  for  detaining  of  dower.'"  evidence  failed  to  disclose  when  de- 

On  page  304  it  is  said :  '*  Of  course,  mand  was  made  there  could  be  no  re- 

if    the  heir    controverts   the   title   of  covery.     Hasselman  v,  Allen,  42  Ind. 

dower,  he  cannot  avail  himself  of  the  257.    See  also  Wells  r.  Sprague,  10  Ind. 

plea  of  tout  temps  prist;  and  there-  305 ;  Spinning  v.  Rowland,  7   Blackf. 

fore,  whatever  delay  may  have  been  (Ind.)   7;    Dunn   v.  Loder,  5  Blackf. 

made  by  the  widow,  she  will,  if  judg-  (Ind.)  446;  Ford  v.  Erskine,  45Me.4&4. 

ment  be  given  in  her  favor,  be  entitled  SembUi  Luce  v.   Stubbs,  35  Me.  92 ; 

to  damages  from  the  death  of  the  bus-  Burbank  v.  Day,  12  Met.  (Mass.)  557. 

band.*'  Infimts. — It  was  early  provided  by 

If  the  common-law  doctrine  had  statute  in  Indiana  that  a  demand  of 
been  that  a  prior  demand  was  neces-  dower  of  infants  is  unnecessary.  Mc- 
sary  to  the  maintenance  of  the  action,  Cormick  v.  Taylor,  2  Ind.  336. 
it  would  be  necessary  to  aver  in  the  DlYorced  HuBband. — Under  a  statute 
declaration  that  a  demand  had  been  which  provided  that  where  husband 
made,  which  averment,  if  untrue,  and  wife  were  divorced,  the  wife  should 
would  be  traversed  in  the  plea.  As  is  have  dower  in  the  husband's  real  es- 
seen  from  the  above  quotation,  how-  tate,  "  to  be  recovered  and  assigned  to 
ever,  the  practice  was,  if  there  had  her  as  if  he  were  dead,"  the  general 
been  no  demand,  for  the  defendant  to  statute  for  assignment  of  dower  pro- 
plead  tout  temps  prist  for  the  purpose  viding  that  an  action  could  not  be 
of  barring  the  recovery  of  damages  for  commenced  before  the  expiration  of 
detention    of   dower    and    of     mesne  one  month  from  the  time  of  making 
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SuiiAget  for  DetentioiL — Irrespective  of  this  question,  however,  it  is 
commonly  held  that  damages  for  detention  of  dower  can  be 
recovered  only  from  the  time  of  demand  made  upon  the  proper 
person,  to  set  off  the  widow's  dower,  if  such  person,  when  sued, 
acknowledges  the  widow's  right;^  but  some  courts  hold  that  a 
demand  is  not  necessary  even  for  this  purpose.* 

EiEMt  of  Failure  to  Demand. — It  has  been  held  that  failure  to  make 
demand  on  the  tenant  in  possession,  before  the  institution  of 
the  action,  would  not  relieve  him  from  the  costs  and  expenses 
of  the  admeasurement  proceedings.* 

demand,  it  was  held  that  demand  upon  In  Missouri  it  is  provided  by  statute 
the  divorced  husband   was  necessary  that  damages  for  detention   shall   be 
before  suit  under  the  statute  could  be  recovered  from  the  time  of  the  hus- 
legallj  brought.     Merrill  v,  Shattuck,  band's  death  if  he  died  seized,  or  from 
55  Me.  370.  the  time  of  demanding  dower  if  he 
1.  Such  was  the  rule  at  common  law.  did  not  die  seized.     Rannels  v,  Wash- 
Watson  V.  Watson,  10  C.  B.  3,  70  E.  ington  University,  96  Mo.  226. 
C.  L.  3.     And  such  is  the  usual  rule  2.  The  Statute  in  New  Jersey  pro- 
inthe  Untied  States,  Strawn'r\  Strawn,  vided  that  **if  she  [the  widow]  be  de- 
50  111.  256 ;  Atkin  z'.  Merrell,  39  111.  62 ;  forced  of  her  dower,  or  cannot  have  it 
Rankin  v.  Oliphant,  9  Mo.  245 ;  Spen-  without  suit,  or  if  it  be  not  assigned  to 
cert».  Weston,  i  Dev.  &  B.  (N.  Car.)  her  in  forty  days  from  the  death  of 
216;  Humphrey  v.  Phinney,  2  Johns,  her  husband,"  she  may  sue  for  and  re- 
(N.  Y.)  484.     Semblcy  Ellis  v,  Ellis,  cover  the  same,  with  damages  from  the 
4  R.  I.  no.     So  held  as  against  the  death    of  her  husband.      Construing 
nusband's  alienee.     Layton  v.  Butler,  this  statute  in  Hopper  v.   Hopper,  22 
4  Harr.  (Del.)  507.  N.  J.  L.  721,  it  is   said  by  Chancellor 
■net  be  Pleaded. — But  the  defendant  Halsted,  in  the  opinion :  **  The  peace 
cannot  take  advantage  of  the  fact  that  of  families  will  be  much  better  pro- 
ne demand  was  made  upon  him  if  he  moted  by  making  it  the  duty  of  the 
failed  to  properly  plead  it  as  a  defense,  devisee  or  heir  to  assign  dower  within 
Hitchcock  V.Harrington,  6  Johns.  (N.  the  forty  days,  and  subjecting  him  to 
Y. )  296.  the  payment  of  the  value  of  it  if  he  does 
laDuits. — Although,  in  Illinois ^  dam-  not,   than   by  furnishing  him  with  a 
ages  are  recoverable  from  time  of  de-  motive  to  neglect  it  until  demand  be 
mand,    it  was  said   by    the  court  in  made,  by  allowing  him  the  use  of  it  for 
Bonner  r.  Peterson,  44  111.  253,  that  as  nothing  until  the  widow  shall  learn 
an  infant  cannot  make  an  assignment  that  a  demand  is  necessary,  and  make 
of  dower  which  will  be  binding  upon  demand.     The  plain   reading  of  the 
him,  he  cannot  be  in  default  in   not  act    imposes  this  duty,  and  there    is 
making  an^assignment  when  it  is  de-  nothing  in  the  nature  of  the  require- 
manded.    Damages,  therefore,  will  not  ment  to  induce  us  to  doubt  that  it  was 
be  recoverable  from  time  of  demand,  the  intention  of  the  legislature.     No 
but  from  time  of  bringing  suit.  sufficient  reason  can  be  assigned,  in  my 
Land  of  Which  Hushand  did  Not  Die  judgment,  why  the  devisee  or  the  heir 
Belied. — In  ^ew  Jersey  the  ordinary  should  occupy  land  to  which  the  widow 
rule  prevails  as  regards  those  lands  of  is  entitled  for  her  dower,  without  com- 
which  the  husband  did  not  die  seized,  pensating  her  for  the  use  of  it.     In- 
In  such  a  case,  where  it  was  decreed  stead  of  resorting  to  the  decisions  in 
that  the  value  of  the  widow's  life  es-  England,  or  their  statute,  it  seems  to 
tate  should  be  estimated  and  paid  in  me  we  are  required  to  say,  that  our 
money,  it  was  therefore  held  that  the  legislature,  by  the  different  structure 
widow  was  entitled  to  dower  only  from  and  language  of  our  act,  intended  to  in- 
thetime  of  demand,  or,  if  no  demand'  troduce  a  different  rule. "  (Judges  Ran- 
was  made,  from  the  time  of  filing  her  dolph    and   Porter  dissentinsr,)     The 
Wll,  and  not  from  the  time  of  the  death  above  case  overrules  in  part  Woodruff 
of  her  husband.     Chiswell  v.  Morris,  v.  Brown,  17  N.  J.  L.  246. 
'4 N.J.  Eq.  105.  8,  Harshaw  v,  Davis,  I  Strobh.  (S- 
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8.  BoiBoiettej  of  Itott^nd— Written  or  Oral. — Unless  the  statute  pro- 
vides that  the  demand  must  be  made  in  writing,  an  oral  demand 
IS  sufficient.* 

ITo  Fftrtieitlar  f^omi&lity. — It  is  not  necessary  that  it  should  be  made 
with  any  particular  formality.  Negotiations  of  the  parties  by 
letters  or  conversations,  for  the  purpose  of  effecting  an  amicable 
settlement  without  resorting  to  legal  proceedings,  may  constitute 
a  sufficient  demand.* 

KetlMd  of  Anigiimeiit. — The  demand  need  not  specify  how  the 
widow  desires  her  dower  set  out.  It  is  sufficient  if  it  demands 
the  assignment  of  her  dower  generally.* 

DficriptloA  of  t»ad. — The  demand  should  contain  such  a  descrip- 
tion of  the  estate  as  will  give  notice  of  what  land  dower  is 
demanded,  but  it  will  be  sufficient  if  it  designates  the  premises 
with  reasonable  certainty  *     There  may  be  cases  when  a  demand 

Car.)  74.  Frost,  J.,  in  delivering  the  2.  Thus,  where  the  attorney  of  a 
opinion  of  the  court  said  :  "  The  act  divorced  wife  wrote  to  the  former 
•  ♦  •  prescribes  the  manner  and  form  husband,  suggesting  a  reference,  and 
of  proceeding  by  which  dower  may  be  mentioning  the  names  of  persons  who 
Admeasured  To  the  widow,  in  the  lands  would  be  acceptable  to  the  demandant 
of  her  deceased  husband ;  and  it  Is  pro-  as  appraisers;  and  although  in  this  or 
vided  that  *the  expenses  which  may  subsequent  letters  the  property  was 
be  incurred  in  malcing  such  admeasure-  not  described,  but  it  was  certain  that 
ment  shall  be  paid  by  the  persons  who  the  defendant  understood  what  prop- 
shall  claim  the  property  or  be  in  pos-  erty  was  meant,  it  was  held  that  there 
session  of  the  land/  In  directing  the  was  a  sufficient  demand.  Merrill  tj^ 
expense  of  the  proceedings  to  be  paid  Shattuck,  55  Me.  370.  " 
by  the  person  claiming,  or  in  possession  Where  the  widow  proposed  to  one 
of,  the  land,  the  act  does  not  provide  for  of  the  heirs  to  have  her  dower  assigned 
litigated  cases  only,  but  also  that  where  without  the  expense  and  delay  of  a 
there  is  no  opposition,  the  share  of  the  suit  for  that  purpose,  but  he  said  they 
widow  shall  be  assigned  and  delivered  could  never  agree,  it  was  held  that  no 
to  her,  without  any  charge.  ♦  ♦  *  The  further  demand  was  necessary.  Strawn 
widow  is  the  tenant  of  the  heir  or  owner  v,  Strawn,  50  111.  256. 
fbr  the  land  held  in  dower,  and  it  The  Bss^ntlal  Thteit  is  that  the  per- 
ls his  duty  to  measure  and  set  out  a  son  whose  duty  it  is  to  assign  the  wid- 
part  of  the  land,  to  be  held  by  her,  and  ow*s  dower,  should  be  apprised  with 
to  put  her  In  possession.  He  may  reasonable  certainty  of  the  claim  which 
assign  to  the  widow  her  share  of  the  is  made  upon  him.  Davis  v.  Walker, 
land,  or  make  any  composition  in  lieu  42  N.  H.  482;  Haynes  v. -Powers,  ja 
of  dower;  and  if  she  is  satisfied  and  N.  H.  590;  Fulton  f.  Fulton,  19  N.  H. 
accepts  it,  no  legal  proceeding  is  neces-  168. 

sary.    He  must  defray  the  expense  of  8.  Land  8ii>Jeefe  to  Mortcwe. — ^ThuN 

assigning  the  dower,  whether  by  his  where  the  widow's  right  to  dower  in 

own  act  or  by  legal  proceeding;  and  the  land  was  subject  to  a  mortgage,  it 

he    cannot  exempt  himself  from  the  was  not  necessary  that  the  demand  on 

charge   by  a  return  to  the  summons  the  tenant  should  signify  whether  the 

that  he  was  readv  and  offered  to  assien  widow  would  redeem  or  be  endowed  of 

the  demandant  her  dower  before  the  the  equity  only.    Newton  v.  Cook,  4 

summons  was  Issued.*'  Gray  (Mass.)  46. 

1.  Page  V,  Page,  6  Cush.  (Mass.)  196;  4.  Davis  v.  Walker,  42  N.  H.  482. 
Newton  v.  Cook,  4  Gray  (Mass.)  46 ;  Ilhi8tratlo&B. — Thus,  where  the  de- 
Merrill  V.  Shattuck,  55  Me.  370;  Loth-  mand  described  the  land  by  reference 
rop  V,  Foster,  51  Me.  367.  Sem^fe,  to  a  deed,  giving  the  book  and  page 
Curtis  V.  Hobart,  41  Me.  230;  Luce  v.  where  it  was  recorded,  the  tenant  hav- 
Stubbs,  35  Me.  9^;  Baker  v.  Baker,  4  ing  been  a  party  to  the  dee^,  it  was 
Me.  67.  held  that  the  property  was  sufBciently 
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will  be  held  good  although  It  contains  no  description  of  the  land, 
as  when,  from  the  circumstances  of  the  case,  it  is  certain  that  the 
tenant  knew  what  property  was  referred  to.' 

Claiming  Too  Mveh  land. — The  demand  will  not  be  vitiated  because  it 
embraces  more  land  than  the  widow  is  entitled  to,  or  because 
the  measure  of  her  right  of  recovery  is  incorrectly  stated.* 

SpeoiQring  Time. — Neither  will  the  demand  be  vitiated  by  requir- 
ing dower  to  be  set  off  within  a  specified  time,  the  statute  not 
requiring  any  time  to  be  specified  in  the  demand.* 

ligBAtttre. — ^it  is  sufficient  if  the  demand  be  signed  by  the  widow's 
attorney.* 

Plaos  of  ]>emaiid. — It  is  not  necessary  that  the  demand  should  be 
made  upon  the  land  in  which  dower  is  claimed.* 

described.     Atwood    f.    Atwood,    22  was  demanded,  as  No.  10  alone,  would 

Pick.  (Mass.)  283.  be  bad   for  uncertaintj.    But  when  it 

But  where  the  onlj   description  of  is  said  in  the  written  demand  of  dower 

the  land  was  by  reference  to  a  deed  to  a  made  on  this  tenant,  'part  of  lot  No.  10, 

third  person  forty  years  before  and  not  once  owned  by  J.  Haynes,'  and  there  is 

recorded,  it  was  held  that  the  land  was  no  evidence  that  either  J.  Haynes  or 

not  sufficiently  described,  as  the  tenant,  the  defendant  ever  owned  anj'  part  of 

not  being  a  party  to  the  deed  and  not  anyother  lot  No.  10,  there  is  no  pretense 

being  shown  to  have  access  to  it,  would  of  uncertainty,  or  chance  of  mistake.*' 

be  unable  to  determine  from  such  de-  1.  Merrill  zk  Shattuck,  55  Me.  370. 

mand  what  property  was  referred  to.  2.  Williams  v,  Williams,  78  Me.  82; 

Fordtr.  Erikme,  45  Me.  484.  Hamblin  v.  Cumberland  Bank,  19  Me. 

The  land  was  held  to  be  sufficiently  66;  Davis  r.  Walker,  42  N.  H.  482; 

designated  in  the    following  demand:  Fulton  x^.  Fulton,  19  N.  H.  168. 

•*  Lydia  Baker,  widow  of  Josiah  Baker,  8.  Stevens  t'.  Reed,  37  N.  H.  49. 

late  of  Westbrook,  deceased,  demands  4.  Stevens  xk  Reed,  37  N.  H.  49. 

of  70U  her  dower  in  the  land  you  pur-  5.  Baker  v.  Baker,  4  Me.  67,  where 

chased  of  said    Josiah,   and  you  are  the  court  said :    **  As  to  the  demand 

hereby  required  to  set  off  her  just  third  being  made  upon  the  land,  the  statute 

part  of  said  land."     Baker  v.  Baker,  4  does  not   require  it;  nor  has  any  au- 

Me.  67.  thority  been  adduced  in  which  it  has 

In  Haynes  v.  Powers,  22  N.  H.  590,  been  deemed   necessary.     It  has  been 
the  following  demand  was  held  good  :  supposed   to    be  analogous   to    tho.se 
**  Sir,  I  demand  of  you  my  thirds  be-  cases  where,  in  order  to  be  entitled  to 
lore  these  witnesses,  it  being  part  of  enter  for  condition   broken  for  non- 
lot  No.  10,  the  right  of  Isaac  Fellows,  payment  of  rent,  it  must  on  the  day  be 
it  being  the  land  my  husband,  James  demanded  on  the  land.*    Great  strict- 
Hajnes,  deceased,  once  owned.''  Pass-  ness  was  there  required,  because  the 
in^upon  the  sufficiency  of  this,  the  court  estate  was  thereby  defeated.     In  such 
said:  "The  demand  was  sufficient.     It  cases  the  rent  was  to  be  paid  on  the  day 
called  for  dower,  of  the  defendant,  of  when  demanded.    If,  in  the  assignment 
course,  of  land  of  which  he  was  tenant ;  of  dower,   the   law    required    that  it 
of  part  of  lot  No.  10,  the  right  of  I.  Fel-  should    be     done     when     demanded, 
lows,  and  being  land  which  the  bus-  or  on  the  day  of  demand,  there  might 
band,  J.  Haynes,  once  owned.     No  evi-  be  a  propriety  in  holding  that  the  de- 
fence was  offered  Utat  the  lot  No.  xo,  mand  should  be  made  upon  the  land ; 
in  which  the  demanded  premises  were  otherwise,  if  demanded  at  a  distance 
situate,  was   the   right  of   I.   Fellows,  from  the  land,  the  party  might  not  be 
Nothing  was  shown  In  regard  to  that ;  able  to  assign  dower  on  the  day  of  de- 
that  circumstance  in   the  description  mand,  although  he  might  be  desirous 
is,  therefore^  to  l)e  disregarded.     As  it  of  doing  it.      But   the   law  allowing 
appeared  that  there  were  several  lots  thirty  days  within  which   to  perform 
otunbered  10  in  the  town,  the  descrip-  the  duty,  after  notice  and  demand  of 
tion  of  the  premises  in  which  dower  the  claim,   ample  time  is  afforded  to 
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Personal  Serviee. — It  is  not  necessary  that  a  written  demand  should 
be  served  personally  upon  the  tenant.  It  is  sufficient  if  it  comes 
into  his  possession  and  is  read  by  him.* 

Election  in  Orphani*  Court  a  Demand. — An  election  by  the  widow,  filed 
in  the  orphans'  court,  not  to  accept  a  provision  made  for  her  by 
the  will  of  her  husband,  has  been  held  a  sufficient  demand  of  her 
dower.* 

Commencement  of  Soit  aDemand. — In  those  jurisdictions  where  demand 
of  dower  is  necessary  only  as  affecting  the  question  of  damages, 
the  commencement  of  suit  is  a  legal  demand  so  that  damages 
may  be  recovered  from  that  time.^ 

3.  IJpon'Whoin  Demand  mnft  be  Made — Tenant  of  the  Freehold. — 
Ordinarily  the  demand  should  be  made  of  the  person  whose  duty 
It  is  to  assign  the  widow's  dower.  Usually  this  is  the  tenant  who 
is  seized  of  the  freehold  estate.^ 

Tenants  in  Common. — Where  a  divorced  wife  brings  an  action 
against  her  former  husband,  to  recover  her  dower  out  of  lands  of 
which  he  is  seized  in  common  with  others,  it  is  not  necessary  to 

make  the  assignment,  without  the  ne-  illegal  suit  did  not  constitute  a  de- 
cessity  of  a  demand  upon  the  land."  mand,  but  that  damages  could  be  re- 
See  also  Luce  v.  Stubbs,  35  Me.  95.  covered   only  from   the  time   of  the 

1.  Thus  where  a  paper  addressed  to  commencement  of  the  second  suit, 
the  tenant  and  subscribed  by  the  Bonner  v.  Peterson,  44  111.  260. 
widow,  containing  in  rightful  form  a  4.  Burbank  v.  Day,  12  Met.  (Mass.) 
demand  of  her  dower,  was  seasonably  557;  Parker  v.  Murphy,  12  Mass.  485; 
left  at  the  dwelling  house  of  the  tenant,  Cook  v.  Walker,  70  Me.  232;  Free- 
there  being  evidence  which  justified  man  v.  Freeman,  39  Me.  426;  Luce  v. 
the  jury  in  finding  that  the  tenant  read  Stubbs,  35  Me.  92. 

such  demand,  it  was  held  that  the  de-  If  tbere  Is  More  tbaa  One  such  tenant, 

mand  was  sufficient.     Luce  v.  Stubbs,  a  demand  must  be  made  on  each.    Bur- 

35  Me.  92,  bank  v.  Day,  12  Met.  (Mass.)  557. 

HaasaohuBettB. — But  under  the  Mas-  Where  the  land  of  which  the  widow 

sachusetts  statute  providing  that  **  she  is  entitled  to  dower  is  held  by  two  or 

[the  "v^idow]  shall  demand  her  dower  more  persons  in  severalty,  a  separate 

of  the  person  who  is  seized  of  the  free-  demand  must  be  made  on  each.    Thus, 

hold  at  the  time  of  making  the  de-  where  the  husband  had,  in  his  lifetime, 

mand,"  it  was  held  that  the  statute  con-  conveyed  certain  land,  which,  at  the 

templated  a  personal  demand  and  that  time  of  the  demand,  was  owned  in  sev- 

service  by  leavjng  an  attested  copy  at  eralty  by  two  persons,  it  was  held  that 

the  dwelling  house  was  insufficient,  a  demand  addressed  to  both,  requiring 

The  widow  did  not  show  that  the  copy  both  to  assign  dower  to  the  widow, 

was  found   and    read   by   the   tenant,  and  describing  the  land  so  as  to  include 

Burbank  zk  Day,  12  Met.  (Mass.)  557.  the  land  held  by  each  in  severalty,  was 

2.  Paul  t;.  Paul,  36  Pa.  St.  270.  The  sufficient,  the  court  saying:  **If  such 
suit  arose  after  the  widow's  death  and  demand  thus  made  on  two  persons,  hav- 
was  a  suit  in  equity  brought  by  her  ing  distinct  interests  in  distinct  par- 
personal  representatives  to  recover  eels,  was  a  good  demand,  it  would  be 
rents  and  profits  to  which  the  widow  equally  so  if  it  had  included  ten,  or 
was  entitled.  even  an  hundred,  adjacent  owners  of 

3.  Atkin  T'.  Merrell,  39  111.  62;  Bon-  distinct  parcels.  In  such  cases,  the 
ner  v,  Peterson,  44  111.  253.  Scmhle^  actions  must  be  distinct  and  the  de- 
Layton  v.  Butler,  4  Harr.  (Del.)  507.  mands  should  also  be  several,  requiring 

Two  Suits. — But  where  two  suits  were  of  each  to  assign  dower  to  the  widow 

commenced  against  a  minor  heir,  the  in  land  of  which  he  was  tenant  of  the 

first  of  which  was  reversed  on  a  bill  of  freehold."     Pond  v,  Johnson,  9  Gray 

review  for  error,  it  was  held  that  such  (Mass.)  193. 
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make  a  demand  upon  his  cotenants.* 

The  OUigee  in  a  Bond  to  ConToy  Land  has  not  such  an  interest  in  it 
as  to  be  a  proper  person  upon  whom  to  make  demand.* 

Wliaro  Tenant  of  Freehold  Jm  ont  of  State. — It  is  sometimes  provided 
by  statute  that  where  the  tenant  who  is  seized  of  the  freehold 
is  absent  from  the  state  the  demand  may  be  made  upon  the 
tenant  in  possession.* 

Guardian  of  Kinor  Heir. — If  the  tenant  of  the  freehold  is  a  minor, 
demand  is  properly  made  of  his  guardian.* 

]>eiiiand  Continues  Good. — If,  at  the  time  of  demand,  it  was  made  on 
the  proper  person  it  will  be  sufficient,  although  before  suit  is 
brought  the  land  has  been  conveyed  to  another.* 

4.  Who  must  Make  Demand. — Demand  need  not  be  made  by  the 

1.  Williams  v.  Williams,  78  Me.  82,  ute  provided  that  "  the  widow  may 
where  the  court  said :  **  It  is  claimed  sue  for  and  recover  her  dower  by  writ 
that  the  demand  is  insufficient  because  of  dower  to  be  brought  against  the 
it  is  a  demand  of  dower  in  an  undi-  tenant  in  possession,  or  the  tenant  of 
vided  share  of  the  lands  owned  by  the  the  next  immediate  estate  of  freehold." 
tenant  in  common  with  others,  and  no  Ellis  r.  Ellis,  4  R.  I.  no. 

demand  was  made  on  his  co tenants.  Agent. — If  the  owners  of  the  land 
The  statute  does  not  require  it.  The  are  out  of  the  state  it  may  be  suffi- 
demand  must  be  made  u|>on  the  per-  cient  to  make  the  demand  of  their 
son  who  is  seized  of  the  freehold.  The  agent,  whose  duty  it  is  to  care  for  and 
demandant  does  not  seek  to  recover  protect  their  interests  in  the  land.  So 
her  dower  in  the  whole  of  the  lands,  held  under  the  Maine  statute  provide 
but  in  the  undivided  share  of  the  ten-  ing  that  demand  shall  be  made  "  of 
ant.  He  is  tenant  of  the  freehold  of  the  person  who  is,  at  the  time,  seized 
such  share.  His  cotenants  are  not  of  the  freehold,  if  in  the  state ;  other- 
seized  of  his  share  as  tenants  of  the  wise,  of  the  tenant  in  possession."  In 
freehold.  They  have  no  interest  in  the  this  case  the  claimant  of  dower,  and 
demandant's  claim,  and  no  demand  on  not  the  agent,  was  in  possession  of  the 
them  is  required."  land.      Hunt    v,    Hotchkiss,    64  Me. 

2.  "The  bond  conveys   no  interest  241. 

whatever  in  the  land,  nor  does  it  pur-  4.  This  is  true  if,  under  the  laws  of 

port  to  convey  any.     It  is  a  personal  the  state,  the  guardian  has  authority 

obligation,  in  no  respect  touching  the  to  assign  dower  to  the  widow.     Jones 

realty."     Cook  v.  Walker,  70  Me.  233.  v.  Brewer,  i  Pick.  (Mass.)  314 ;  Young 

3.  Freeman  V.  Freeman,  39  Me.  426;  v.  Tarbell,  37  Me.  509;  Curtis  v.  Ho- 
Luce  V.  Stubbs,  35  Me.  92.  bart,  41  Me.  230;  Robinson  v.  Miller, 

Vonign    Corporation. —  Where    the  i  B.  Mon.  (Ky.)  88. 
statute   provided    that     the      widow        Where  the  demand  was  made  on  the 

"must  demand  her  dower  of  the  per-  minors  and  their  guardian,  it  was  held 

son  who  is  at  the  time  seized  of  the  sufficient,  although  the  guardian  was 

freehold,  if  in  the  state,  otherwise  of  not  named  as  such.     Young  v.  Tar- 

the  tenant  in  possession,"  it  was  held  bell,  37  Me.  509. 

that  where  a  foreign  corporation  was        Under  the  statute  of    Illinois  the 

seized  of  the  real  estate  and  had  a  ten-  guardian  has  no  authority  to  assign 

ant  thereon,  the   demand    might    be  dower.    J5*/.  Guernsey,  21  111.  451. 
made  of  such  tenant.     Stevens  v,  Rol*        It  is  sometimes  provided  by  statute 

Hngsford  Sav.  Bank,  70  Me.  180.  that  no  demand  is  necessary  where  the 

TtaantforTeara. — Under  the  statutes  tenant  of  the  freehold  is  an  infant, 

of  some  states  it  has  been  held  that  a  McCormick  v,  Taylor,  2  Ind.  336. 
demand  may  be  made  on  the  tenant        6.  So  held  where  the  suit  was  brought 

for  years   in   possession,  irrespective  against  the  grantee  of  the  person  on 

of  the  question  as  to  whether  the  ten-  whom  the  demand  was  made.    Barker 

ant  of  the  freehold  was  within  or  with-  v,  Blake,  36  Me.  433;  Parker  v,  Mur- 

out  the  state.     So  held  where  the  stat-  phy,  12  Mass.  485. 
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widow  personally.^  It  may  be  made  by  an  agent,  and  where  the 
statute  does  not  require  a  written  demand  it  is  not  necessary 
that  he  should  have  a  written  authority.*  But  if  the  demand  is 
made  by  an  agent,  it  is  necessary  that  he  should  act  with  suffi- 
cient authority,  and  when  his  authority  is  conferred  by  a  written 
power  of  attorney  it  must  describe  the  land  of  which  he  is 
authorized  to  make  demand.* 

n.  Who  may  IVBTItirTS  PBOCSBDiired—Wldsir.— Ordinarily,  pro- 
ceedings for  recovery  of  dower  must  be  instituted  by  the  widow. 
A  person  having  no  legal  interest  in  the  land  cannot  commence 
such  proceedings.* 

Aifignee. — The  right  to  dower,  before  dower  has  been  set  off  to 
the  widow,  is  a  chose  in  action,  and  at  common  law  was  therefore 
unassignable.  It  follows  that  one  to  whom  the  widow  had 
assigned  her  right  of  dower  could  not,  at  common  law,  maintain 
an  action  in  his  own  name  to  have  the  dower  set  off.*     In  equity 

1.  Watson  V.  Watson,  lo  C.  B.  3,  70  tion;  and  the  order  In  such  case,  we 

E.  C.  L.  3.  apprehend,  ought,  therefore,  lo  show 

S.  Lothrop  V.  Foster,  51  Me.  367;  upon  whose  application  it  was  naade; 

Baker  v.  Baker,  4  Me.  67.  Semble^  Luce  and  as  the  order  appointing  the  com- 

V,  Stubbs,  35  Me.  92.  missioners  at  the  April   term,    i8i9» 

In  Newton  f .  Cook,  ±  Gray  (Mass.)  does  not  show  upon  whose  application 

46,  the  acent  had  a  written  power  of  it  was  made,  it  must  be  deemed  erro- 

attorney  from  the  widow  to  demand  neous,  and,   consequently,   the   order 

dower,  but  made  an  oral  demand.  approving  and  recording  the  allotment 

Demand  by  Attorney. — A  demand  of  made  by  those  commissioners,  must  be 

dower  may  be  made  by  attorney,  and  erroneous."      Smith    t».    Maxwell,    3 

the  bringing  an  action  upon  it  will  be  Litt.  (Ky.)  471.     And  see  sembie^  TsLy- 

competent  proof  of  his  authority.     Ste-  lor  v,  Lusk,  7  J.  J.  Marsh.  (Ky.)  636; 

vens  V,  Reed,  37  N.  H.  49.  King  v.  Merritt,  67  Mich.  194. 

3.  Tile  Power  of  Attotney  authorised  6.  Jackson  v,  Aspell,  20  lohns.  (N. 
the  agent  to  demand  dower  **in  any  Y.)  411;  Jackson  v.  Vanderheyden,  17 
and  all  of  the  before-mentioned  prem-  Johns.  (N.  Y.)  167.  And  see  4  Kent's 
ises  or  any  other."  No  premises  Com.  61 ;  Strong  v.  Bragg,  7  Blackf. 
whatever  were  mentioned  in  the  in-  (Ind.)  62. 

strument.     It  was  held  that  the  instru-  Where  proceedings  were  instituted 

ment  conferred   no  authority  on  the  by  the  widow's  assignee   in  his  own 

agent    to    demand   dower.     Sloan    v.  name,  and  dower  was  admeasured  by 

Whitman,  5  Cush.  (Mass.)  532.  commissioners  appointed  by  the  sur- 

4.  Thus  an  assignment  of  dower  is  rogate,  the  heir  and  his  guardian  con- 
invalid  where  it  was  made  in  proceed-  senting,  in  a  subsequent  action  of  ejeet- 
ings  instituted  by  a  person  claiming  an  ment  brought  for  possession  af  the 
interest  by  virtue  of  a  deed  which  con-  premises  it  was  held  that  the  surro- 
veyedno  title.  Shields  v,  Batts,  5  J.  J.  gate  was  without  jurisdiction  and  the 
Marsh.  (Ky.)  12.  assignment  was  void.     Jackson  t;.  As- 

And  an  assignment  was  held  erro-  pell,  20  Johns.  (N.  Y.)  411. 

neous  where  the  order  of  the  court  PrwsMilliig  IB  Haaie  of  AjMlgmor. — But 

appointing  the  commissioners  to  make  the  action  may  be  maintained  at  law 

the  assignment,  failed  to  state  upon  by  the  assignee  in  the  name  of  the 

whose  application  the  order  was  made,  assignor.    Lamar  v,  Scott,  4  Rich.  (S. 

the  court  saying :  **  The  county  conrts  Car.)  516. 

are  only  authorized  to  appoint  com-  And  where  the  assignee  brought  a 

missioners  to   make   an  allotment  of  writ  of  dower  in  the  names  of  the  widow 

dower  when  the  application  is  made  and  her  second  husband,  under  a  power 

by  the  widow,  or  some  other  person  of  attorney   from   them,   authorizing 

whose  duty  it  is  to  make  the  applica-  the  use  of  their  names  by  him,  it  was 
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the  rule  was  otherwise,  and  the  assignee  of  the  widow's  right  to 
dower  could  sue  in  his  own  name.^  And  in  those  jurisdictions 
where  the  common-law  rule  has  been  changed  and  the  assignee 
of  a  chose  in  action  can  sue  in  his  own  name,  there  is  no  reason 
why  one  to  whom  the  widow  has  assigned  her  right  of  dower 
should  not,  in  his  own  name,  institute  proceedings  at  law  to  have 
the  dower  set  ofif,* 

FfrsoBs  HuTing  Int«rwt  u  iUad. — Whether  or  not  persons  having  an 
interest  in  the  land  and  not  claiming  through  the  widow,  such  as 
heirs,  devisees,  purchasers,  etc.,  can  institute  proceedings  for 
admeasurement  of  the  widow's  dower,  is  to  be  determined  by  an 
examination  of  the  statutes  where  each  case  arises.^ 

m  Binoiovs.  —  Modem  statutes  usually  provide  uniform 
methods  for  issuing  and  serving  summons  in  all  actions.  Cases 
interpreting  such  statutes,  having  no  peculiar  relation  to  the  law 
of  dower,  are  treated  elsewhere.  Cases  needing  special  mention 
here  are  collected  below.^ 

held  that  the  writ  was  well  brought,  assignment  of  her  dower.    Shelton  o. 

Robie  V.  Flanders,  33  N.  H.  524.  Carrol,  16  Ala.  148. 

I.  Strongv.  Clem,  lalnd.  37;  Toxnp-  4.  For  notice  of  application  for  as- 

kios  V.  Fonda,  4  Paige  (N.  Y.)  44J6;  slgnment  of  dower  by  summary  stat- 

Potter  V.  Everitt,  7  Ired.  £q.  (N.  Car.)  utory  proceedings,  and  other  questions 

15a;   Parton  v,  Allison,  109  N.  Car.  of   notice   in    such    proceedings,    see 

674,  III  N.  Car.  429.  infra^  VIII.  4. 

Such  a  suit  was  maintained  in  Mor-  Bervloe  of  Writ  of  Dowtr. — In   Ken- 

gtn  ».  Blatchley,  33  W.  Va.  155.    But  tucky^   in  183 1,  it  was   held  that  the 

see  r0)i/ra,  Jacoway  v,  McGarrah,  31  common-law  procedure,  with  a    few 

Ai^.  347;  Carnall  r^.  Wilson,  21  Ark.  modifications,  was  still  an  appropriate 

62.  remedy  for  recovery  of  dower.  Where, 

S.  Dobberstein  v*   Murphy    (Minn,  therefore,   a  writ  of  dower  was  sued 

1896),  66  N.  W.  Rep.  304 ;  Strong  v,  out,  the  proper  method  of  serving  the 

Clem,  13  Ind.  37;  Payne  v,  Becker,  87  tenant  was  by  a  personal  service  of  the 

N.Y.  153.    .Sem ^/p,  Serry  v.  Curry,  36  writ  upon  him.     As,  by  a  statute  in 

Neb.  363.  that  state  regulating  common-law  pro- 

BmbIw.—- Where  such  Is  the  rule,  a  cedure,  a  judgment  might  be  obtained 

receiver  appointed  to  take  charge  of  the  at  the  appearance  term  after  ten  days' 

widow's  property  and  apply  the  same  personal  service  of  the  writ,  neither 

totheaatisfactionof  a  judgment  against  the   grand  nor  petty  cd/<?  was  appli- 

her  may  bring  an  action  in  his  own  cable  or  proper,  and    service   of  the 

name  for  admeasurement  of  her  dower,  writ  alone  was  all  that  was  necessary. 

Ptyne  v,  Becker,  87  N.  Y.  153.  Waters  v.  Gooch,  6  J.  J.  Marsh.  (Ky.) 

S.  Where  the  statute  named,  as  per-  586. 
sons  entitled  to  apply  for  assignment  of  WHt  of  Summons  and  AttiMlimtnt. — 
dower,  the  widow,  heir  or  heirs,  euar-  In  Massachusetts^  in  1674,  a  writ  of 
dian  of  any  minor  child  or  children  dower,  made  in  the  form  of  a  writ 
entitled  to  any  estate  in  the  lands,  or  of  summons  and  attachment,  was  held 
any  purchaser  thereof,  it  was  held  that  to  be  proper ;  and  such  a  writ  was 
a  devisee  of  a  portion  of  the  lands  had  properly  served  by  a  nominal  attach- 
no  authority  to  make  the  application,  ment  of  the  tenant's  goods  and  deliv- 
In  r€  Hopper,  6  N.  J.  Eq.  325.  ering  a  summons  to  him.     The  return 

Where  the  widow  is  in  possession  of  of  the  sheriff  was  that  he  had  attached 

the  dwelling  house  in  which  her  bus-  a  chip,  the  property  of  the  tenants, 

band  most  usually  dwelt  next  before  and  **summoned  them  to  appear  and 

his  death,  it  is  not  her  duty,  but  the  answer  at  court  as  within  directed,  by 

duty  of  him  who  is  entitled  to  the  fee,  giving  each  a  summons  in  hand."  The 

to  become  the  actor  in  procuring  the  court  said:  **A8  the  writ  contained  a 
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IV.  Pboceeddigs  at  Law — 1.  In  General. — At  common  law  the 
writ  of  right  of  dower  or  the  writ  of  dower  unde  nihil  habet  was  a 
legal  remedy  to  enforce  an  assignment  of  dower,  and  to  recover 
damages  for  the  detention  of  dower.  It  was  not  a  possessory 
action,  but  after  the  dower  was  assigned  the  widow  could  recover 
possession  by  ejectment.^  The  action  could  only  be  maintained 
by  the  widow  s^ainst  the  tenant  of  the  freehold,  and  other  parties 
claiming  an  interest  in  the  property  coyld  not  be  joined,*  and 
their  rights  could  only  be  adjudicated  in  subsequent  proceedings 
at  law  or  in  equity.  For  these  reasons,  and  for  other  considersu 
tions  to  be  noted  hereafter,  the  proceeding  at  law  was  rarely 
resorted  to,  and  the  practice  is  now  nearly  obsolete  both  in  Eng- 
land and  the  United  States.*  Dower  is  now  recovered  by  sum- 
mary statutory  proceedings,*  by  proceedings  in.  equity  or  under 
the  codes  of  civil  procedure,*  and  in  some  states  by  ejectment  for 
dower.® 

2.  PrsBcipe. — The  first  step  in  the  commonJaw  proceedings  for 

command  to  attach  the  property  of  the  meaning  of  the  statute  providing  that 

tenants,  a  separate  summons  to  each  the  summons  in  such  proceedings  shall 

tenant  was  proper,  and  the  service  re-  be  returnable  before  the  clerk  at  anj 

turned   by  the  officer  was   legal,   al-  time,  instead  of  before  the  judge  in 

though  he  delivered  to  each  of  the  ten-  term  time,  as  is  the  case  in  **  civil  ac- 

ants  the  original  of  such  a  summons,  tions."    Tate    v,    Powe,    64  N.   Car. 

and  not  an   attested    copy    thereof."  644. 

Harrington  v.  Conolly,  116  Mass.  69.  1.  Park  on  Dower  283 ;  Doe  t;.  Nutt, 

Fonn  of  Sumnons. — It  was  held  in  a  C.  &  P.  430,  12  E.  C.  L.  205 ;  Brad- 

South  Carolina^  in  1802,  that  the  proper  shaw  v,  Callaghan,  5  Johns.  (N.  Y.)  80; 

form  of  a  summons  was  an  order  or  Coles    v.   Coles,   15    Johns.    (N.   Y.) 

rule  and  not  a  writ  requiring  a  return  319. 

and  a  seal,  and  that  such  order  ought  8.  See  infra^  5.  Parties — a.  Plain- 

not  to  be  directed  to  the  sheriff,  but  to  tiffs;  b.  Defendants. 

the  party  to  be  summoned.     Where,  8.  See  infra,  VII.  Proceedings  in 

however,  the  form  of  a  writ  had  been  Equity, 

used,  it  was  not  therefore  void,  but  In  Park  on  Dower  (1836),  the  writer 

would  be  quashed  if  it  was  not  made  said:  '*The  prosecution  of  a  writ  of 

returnable  according  to  a  statute  re-  dower  has  become  a  matter  of  some 

quiring  judicial  process  to  be  returna-  rarity.     Dower,Jiowever,  being  a  legal 

ble  fifteen  days  before  court.     Ellis  v.  right,  can  only  be  regularly  tried  at 

Falconer,  1  Brev.  (S.  Car.)  77.  law;  and  therefore, whenever  the  title 

Detctlptloii  of  Land. — Where  the  ten-  of  the  dowress  is  disputed,  upon  a  bill 
ant  was  in  possession  of  two  pieces  of  in  equity  for  a  commission  to  set  out 
land,  and  a  demandant  brought  an  ac-  dower,  the  plaintiff  is  sent  to  law  to 
tion  for  dower  in  the  more  valuable  try  her  right,  which  can  only  be  done 
piece,  but  by  some  mistake  the  copy  of  by  a  writ  of  dower ;  this  writ  therefore 
the  summons  served  upon  the  tenant  cannot  be  considered  as  obsolete." 
described  the  less  valuable  piece  of  In  Waters  v.  Gooch,  6  J.  J.  Marsh, 
land,  the  tenant  having  made  default  (Ky.)  586  (1831),  the  common-law  writ 
and  the  demandant  having  obtained  was  said  to  be  an  unusual,  but  appro- 
judgment  for  dower  in  the  other  piece  priate,  remedy  for  obtaining  dower, 
of  land,  the  court  ordered  the  judgment  but  the  bill  in  equity  has  superseded 
and  all  other  proceedings  to  be  set  the  real  action  of  the  common  law. 
aside.  Williams  v,  Lanneau,4  Strobh.  4.  See  infra,  VIII.  Summary  Statu- 
(S.  Car.)  27.  tory  Proceedings. 

When  Betnmablo.-^In  North  Caro-  5.  See  infra,  VII.  Proceedings  in 

Una  proceedings  for  recovery  of  dower  Equity. 

are  ** special  proceedings*'  within  the  6.  See  article  Ejectment. 
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dower  was  a  praecipe  for  the  writ  of  dower.* 

3.  Writ  of  Bower. — Upon  the  filing  of  the  praecipe  the  writ  of 
dower  unde  nihil  kabet^  was  issued  to  the  sheriff  in  cases  where 
no  dower  had  been  assigned,  but  in  cases  where  a  part  of  the 
dower  had  been  assigned,  the  writ  of  right  of  dower  was  issued.* 
Where  the  heir,  on  arriving  at  majority,  sought  to  recover  a  re- 
assignment of  dower  after  it  had  been  assigned  while  a  minor,  the 
writ  of  admeasurement  of  dower  was  issued ;  but  this  writ  is  now 
obsolete.* 

4.  Snmmoni. — The  summons  contained  the  same  command  as 
the  writ,  and  was  served  by  two  summoners,  either  by  personal 
service  on  the  tenant  or  at  his  place  of  abode  on  the  lands 
demanded.* 

6.  Partiei— <?.  Plaintiffs. — The  widow,  an  heir,  or  the  guardian 
of  an  heir,  or  the  tenant  of  the  freehold,  are  the  only  proper 
parties  as  plaintiffs.® 

1.  The  prsecipe  was  in  the  following  citing'  Gilbert  on  Devises,    357  and 

form:  '* Command  A  B  [tenant]  that  374. 

justly  and  without  delay  he  render  to  The    proceedings    under  this    writ 

C  D,  widow,  who  was  the  wife  of  T  were  substantially  the  same  as  under 
D,  her  reasonable  dower,  which  fall-  .  the  writ    of    itnde  nihil  habet.     See 

cth  to  her  of  the  freehold  which  was  William  v.  Gwyn,  2  Saund.  44,  note, 

of  the  said  T  D,  late  her  husband,  in  4.  This  writ  is  described  by  Chief 

the  parish  of  E,  whereof  she  has  noth-  Baron  Gilbert  as  follows :  **  The  writ 

ing,  as  she  says.     Returnable,' '  etc.  of  admeasurement  of  dower  lieth  where 

See  William  v.  Gwyn,  2  Saund.  43 ;  the  heir,  when  he  is  within  age,  en- 

Fulliam  v,  Harris,  Cro.  Jac.  217.     See  doweth   the  wife  of  more   than   she 

also  article  Precipe.  ought  to  have  dower  of,  or  if  the  guar- 

S.  Form  of  writ:  "William  the  dian  endoweth  the  wife  of  more  than 
Fourth,  etc.,  to  sheriff  of  (Essex),  one- third  part  of  the  land  of  which  she 
Greeting.  Command  C  D  (repeating  ought  to  have  dower,  then  the  heir  at 
the  precipe)  that  justly  and  without  full  age  may  sue  this  writ  against  the 
delay  he  render  to  A  B,  widow,  who  wife,  and  thereby  she  shall  be  ad- 
waa  the  wife  of  E  B,  now  deceased,  measured,  and  the  surplusage  she  had 
her  reasonable  dower,  which  falleth  to  in  dower  shall  be  restored  to  the  heir ; 
her  of  the  freehold  which  was  of  the  but  in  such  case  there  shall  not  be  as- 
said  £  B,  her  late  husband,  in  the  signed  anew  any  lands  to  hold  in  dower, 
parish  of  E,  whereof  she  has  nothing,  but  to  take  from  her  so  much  of  the 
as  she  says,  and  whereof  she  com-  lands  as  surpasseth  the  third  part 
plains  that  the  said  C  D  deforceth  whereof  she  ought  to  be  endowed ;  and 
her,  and  unless  he  shall  so  do,  and  if  he  need  not  set  forth  of  whose  assign- 
the  said  A  B  shall  give  you  security  ment  she  holds."  See  Stoughton  v, 
to  prosecute  her  claim,  then  summon  Leigh,  i  Taunt.  402 ;  McCormick  v, 
by  good  summoners  the  said  C  D  Taylor,  2  Ind.  336. 
that  he  be  before  our  justices  of  our  5.  By  statute  31  Eliz.,c.3,$  2,  aproc- 
great  sessions  of  your  county,"  e|c.  lamationof  the  summons  was  required 
William  v.  (j'TijXiy  2  Saund.  43.  to  be  made  on  Sunday,   immediately 

i.  "If  she  has  received  part  of  her  after  divine  services,  and  by  i  Vict.,  c. 

dower  of  the  tenant  himself  in  the  45,  $  2,  by  posting  notice  on  the  door  of 

«ame  vill,  the  proper  remedy  is  the  the  church.     Furnis  v.  Waterhouse,  i 

writ  of  right  of  dower,  which   is  a  Mod.  197. 

more  general  writ,  extending  either  to  For  form  of  summons,  see  William 

a  part  or  to  the  whole;  and  is,  with  v,  Gwyn,  2  Saund.  44,  note;  Allen  v, 

respect  to  the  claim  of  dower,  of  the  Walter,    Hob.   133.    See  also  article 

same  nature  and  efficiency  as  the  grand  Summons. 

writ  of  right,  respecting  a  claim  to  an  6.  See  supra y  III.  WJiO  may   Tnsti- 

^state  in  fee  simple."     Park  on  Dower,  tute   Proceedings,    Norwood  v.  Mar* 
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Asaignee. — In  some  States  the  right  of  dower  is  held  to  be 
assignable  as  a  right  of  action,  and  the  assignee  may  maintain  the 
action  in  his  own  name,'  or  the  action  may  be  in  the  name  of 
the  widow,  for  the  benefit  of  the  assignee.* 

b.  Defendants — Ttsaat  «r  FreakAicU — In  an  action  at  law  for  the 
assignment  of  dower  the  owner  or  tenant  of  the  freehold  is 
the  only  necessary  defendant,  as  such  person  is  the  only  one  who 
could  have  assigned  the  dower  to  the  widow.*  If  the  party  in 
possession  is  a  vendee  under  a  contract  for  a  deed,  he  is  held  to 
be  a  tenant  of  the  freehold  in  such  action.* 

row,  4  Dev.  &  B.  (N.  Car.)  442;  Gal<  The  action  could  not    be    brought 

braith  v,  Fleming,  60  Mich.  408.  against  the  guardian  in  socage,  or  an/ 

Where  the  widow    marries   during  person  having  a  mere  chattel  interest 

suit  the  husband  should  be  joined  as  a  as  a  tenant  by  elegit^  tenant  for  years, 

plaintiff,  but  the  objection  cannot  be  or  other  person  having  a  less  estate 

raised  on  scire  facias.    Walker  v.  Gil-  than  demandant.    Park  on  Dower  285; 

man,  45  Me.  28.  Drost  v.  Hall,  52  N.  J.  Eq.  68. 

1.  Strong  V.  Clem,  12  Ind.  37 ;  Payne  Although  several  parties  have  had 

V.  Becker,  87  N.  Y.  153,  reversing  22  possession  of  the  land  and    received 

Hun  (N.  Y.)  28;  Potter  v.  Everitt,  7  the  rents  and  promts,  the  tenant  of  the 

Ired.  Eq.  (N.  Car.)  152.  ^  freehold  at  the  time  of  commencing  the 

At  common  law  the  widow  may  re-  action  is  the  only  person  against  whom 

linquish  her  right  before  assignment^  the  action  can  be  maintained.     Scaton 

to  a  person  holding  the  legal  title,  but*  v.  Jamison,  7  Watts  (Pa.)  533  ;  Beifield 

not  to  a  stranger.     She  can  assign  her  v,  Rowse, Moore  80 ;  Hitchcock  t^.  Htr- 

right  to  a  stranger  so  as  to  confer  on  rington,  6  Johns.  (N.  Y.)  290;  Lyle  v. 

him  a  right  of  action  in  his  own  name.  Richards,  9  S.&  R.  (Pa.)  368. 

Carnall  v,  Wilson,  2z  Ark.  62;  Smith  A  Tenant  for  Teen  was  not  a  nee- 

V,  Howell,  53  Ark.  279.  essary  party ,  as  he  could    not   have 

But  the  rule  is  otherwise  in  equity,  assigned  dower  to  the  widow  on  her 

See  infra,  VH.  i.  a,  Plainiijfs,  demand.     Miller  v,  Beverly,  i  Hen.  & 

3.  Lamar  v,  Scott,  4  Rich.  (S.  Car.)  M.  (Va.)  368, 

516;  Rowe  f.  Johnson,   19  Me.  146;  Landa   PwdiaMd  at   Admlntetrattea 

Thomas  v,  Simpson,  3  Pa.  St.  60.  Sale. — In  an  action  for  dower  in  lands 

"The  writ  of  dower  must  be  in  her  purchased  at  administrator's  sale,  the 

name,   and  cannot  be  maintained  in  heirs  of  the  deceased  husband  are  not 

the  name  of  an  assignee  or  purchaser,  necessary    parties,    as    their    interest 

There  is  no  ground  to  hold  that  her  passed  by  such  sale.    The  purchaser 

right  to  dower  would  be  forfeited  by  in    possession    is   the  only  necessary 

an  attempt  to  sell  and  convey.    The  defendant.     Webb  %\  Smithi  40  Ark* 

party  who  takes  a  conveyance  of  the  17, 

right  of  dower  would   have  an  equi-  Tenasta  of  Fee.*--It  is  not  necessary 

table  interest,  and  in  this  case  he  has  that  the  defendants  be  tenants  of  the 

express  authority  from  the  widow  to  fee ;  if  they  are  tenants  of  the  freehold, 

prosecute  the  suit  in  her  name.      It  it  is  sufficient.     Seaton  v.  Jamison,  7 

could  not  be  prosecuted  in  any  other,  Watts  (Pa.)  533. 

and  we  think  the  suit  might  be  carried  WUUnr  BenttJig  to  TeiuuU.«»*Wbere  S 

on  by  the  assignee  in  the  name  of  the  widow  in  possession  of  the  real  estate 

widow,  though  according  to  his  con-  rents  it  to  her  tenant,  she  cannot  have 

tract  with  her  the  recovery  might  be  dower  assigned  against  the  tenant,  but 

for  his  benefit.'*     Robie  v.  Flanders,  must    pursue    the    ordinary    remedy 

33  N.  H.  524.  against  tenants.    Collier  v,  Wheldon, 

3.  Ellicott  V.  Mosier,  7  N.  Y.  201;  i  Mo,  i, 

Hurd  V.  Grant,  3  Wend.  (N.  Y.)  340;  Defendant  a  Xinor. — ^A  guardian  0^ 

Drost  V,  Hall,  52  N.  J.  Eq.  68 ;  Galbraith  litem  must  be  appointed  where  the  de- 

f.  Green,  13  S.  &  K.  (Pa.)  94;  Drum  fendant  is  minor.    Hillyerv.  Laraelere, 

v.Wartman,6Phila.(Pa.)45;  Miller  v.  9  Johns.  (N.  Y.)  160, 

Beverly,  i  Hen.  &  M.  ( Va.)  368;  Boyden  4.  Plantt  v.  Payne,  2  Bailey  (S.Car.) 

V,  Lancaster,  2  Patt.  &  H.  (Va.)  198.  319;  Jones  v,  Patterson,  12  Pa. St.  149- 
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Vadar  Sobia  Statntory  Proridmu,  Other  persons  in  possession  of  the 
land  or  claiming  an  interest  in  it  are  necessary  parties.^ 

LABd  ia  PuMli. — Where  the  husband  divided  his  land  into  parcels 
and  conveyed  the  parcels  to  different  purchasers,  dower  must  be 
assigned  in  each  parcel  and  not  in  the  whole  tract.  Only  those 
persons  interested  in  one  parcel  of  the  land  are  proper  parties 
defendant.*  Or  where  the  husband's  grantee  has  divided  the  land 
into  parcels  and  sold  them  to  different  purchasers,  only  the 
owners  of  one  parcel  are  properly  joined.* 

The  Pment  Owner  and  occupant  is  the  only  necessary  defendant, 
although  the  land  has  been  conveyed  to  him  through  several 
intermediate  conveyances.* 

6.  SBBoiii. — The  excuse  of  the  tenant  for  his  nonappearance  on 
the  return  day  of  the  writ,  called  his  essoin,  is  not  permitted  in 
the  United  States^  where  the  practice  in  making  up  the  issues  is 
regulated  by  statute.^ 

7.  View. — The  common-law  right  of  the  defendant  to  a  view  of 
the  premises  before  plea,  was  recognized  in  some  of  the  states, 
but  only  upon  a  showing  by  defendant  that  a  view  was  necessary,* 

See  also  Kennedj  v.  McAlilej,  9  Rich,  before  dower  Is  assigned,  may  be  made 

(S.  Car.)  395.  parties.  Kennedy  v.  McAIilej,  9  Rich. 

1.  Under  the  New  Tork  statute  the  (S.  Car.)  395. 

action  must  be  brought  against  the  ac-  S.  Allen  v,  McCoy,  8  Ohio  4x8;  Fos- 

tual  occupant  of  the  land,  although  he  dick  v,  Gooding,  i  Me.  30 ;  Barney  v. 

is  a  tenant  for  years  and  not  the  owner  Frowner,  9  Ala.  901 ;  In  re  Garrison, 

or  tenant  of  the  freehold.     Ellicott  v,  15  N.  J.  Eq.  396;  Droste  v.  Hall  (N.  J. 

Mosier,  7  N.    Y.   201 ;   Sherwood  v,  Eq.  i^),  29  Atl.  Rep.  437;  Coulter  v. 

Vandenburgh,   a   Hill   (N.  Y.)    307;  Holland,  2  Harr.  (Del.)  ^30;  Doc  v. 

Shaver  v.  M'Graw,  12  Wend.  (N.  Y.)  Gwinnell,  i  Q^,  B.  682,  41  E.  C.  L.  728; 

558;  Connolly  v.  Newton,  85  Hun  (N.  Ellicott  v.  Mosier,  1 1  Barb.  (N.  Y.)  574. 

Y.)  552.  Where  land  is  devised  in  parcels  to 

Where  the  occupant,  a  lessee  for  three  devisees,  the  widow  may  demand 

life,  is  a  married  woman,  her  husband  dower'in  one  parcel  without  joining  the 

is  a  necessary  party.      Libbey  t^  Sta-  other  devisees.    Shelton  v,  Shelton,  ao 

pies,  39  Me.  166.  S.  Car.  560. 

The /?;(0</tf /5/aiv^  statute  permitted  In  Cobum  v.  Herrington,  X14  111. 
a  writ  against  '*  the  tenant  in  posses-  104,  it  is  said  that  the  widow  may 
sion  or  Uie  tenant  of  the  next  immedl-  maintain  an  action  against  all  the  pur- 
ale  estate  of  freehold."    Ellis  V.  Ellis,  chasers,  but  she  is  not  compelled  to 

4 R.I.  no.  do  so. 

Where  a    statute   provides    that  a  3.  Thomas  v.  Hesse,  34  Mo.  13;  Boyd 

summons  in  dower  shall  be  directed  to  v,  Carlton,  69  Me.  200. 

the  heir  at  law,  or  his  guardian,  or  to  4.  The  wife  has  no  claim  against  the 

the  executor  or  administrator  if  tiiere  intermediate    parties    through    whom 

be  00  guardian,  or  to  any  person  or  the  legal  title  may  have  passed  from  the 

persons  in  possession,  it  was  held  that  husband.    Blair  v,  Thompson,  11  Gratt. 

title  of  the  party  in  possession  was  im-  (Va.)  441. 

nuterial  and  the  writ  would  lie  against  6.  See  statutes  of  Virginia  and  Ken- 

one  claiming  under  a  bond  for  a  deed  tucky^  died  in  Waters  v,  Gooch,  6  ].  J. 

although  the  legal  estate  was  in  an-  Marsh.  (Ky.)586. 

other.    Plantt  v.  Payne,  2  Bailey  (S.  For  practice  at  common  law,  tee 

Car.)  31^.  Anson  v,  Jefferson,  a  Wils.  164;  Twyn- 

Under  such  statute  all  persons  in  ing  «.  Lowndes,  10  Bing.  65,  25  E.  C.  L. 

possession  who  have  an  interest  in  the  31;  Allen  v.  Walter,  Hob.  133. 

Kal  estate  and  the  right  to  be  heard  6.  Ostrand^r  v.  Kneeland,  20  }obn% 
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as  where  the  boundaries  were  in  dispute.* 

8.  Imparlance. — The  practice  of  granting  an  imparlance  was 
followed  in  some  of  our  early  cases,*  but  under  the  practice  acts 
and  codes  of  procedure  such  practice  is  now  obsolete.* 

B.  Grand  and  Petit  Cape. — Where  the  defendant  fails  to  appear 
in  answer  to  the  summons,  or  neglects  to  appear  on  the  adjourn- 
ment day  of  the  essoin,  the  plaintiff  is  entitled  to  a  writ  of  grand 
cape  directing  the  sheriff  to  take  into  his  possession  a  third  part 
of  the  estate,  and  to  summon  the  defendant  to  appear;  and  if  the 
defendant  fails  to  appear,  the  defendant  is  entitled  to  a  judgment 
of  seizin  and  writ  of  inquiry  as  to  damages.* 

10.  Declaration — a.  In  General. — In  modem  proceedings  at 
law  for  recovery  of  dower,  the  form  of  the  declaration  was  at  first 
substantially  the  same  as  at  common  law.^  But  many  statutory 
provisions  have  modified  and  enlarged  the  remedy,  and  the 
declaration  must  be  changed  accordingly.^ 

(N.  Y.)  376.    See  also  Davis  v.  Lees,  other  term  after  the  defendant   has 

Willes  344;   Herbert    v.    Vernon,    2  entered  an  appearance.     William  v. 

Dyer  1790/  Whelpdale  v,  Whelpdale,  Gwjn,  2  Saund.  46, 

3  Lev.  169.  The  grand  and  petit  cape  are  not 
1.  Vischer    v.  Conant,  4  Cow.  (N.  resorted  to  under  our  practice,  where 

V.)  396.  the  action  is  commenced  bj  ordinary 

S.  Vischer  v,  Conant,  4  Cow,  (N,  summons.     Waters  v.  Gooch,  6  J.  j. 

Y.)  396;   Ostrander  v,  Kneeland,  20  Marsh.  (Kj.)  586. 

Johns.  (N.  Y.)  276;  Haviland  v.  Bond,  5.  Waters  v,  Gooch,  6  J.  J.  Marsh. 

4  Johns.  (N.  Y.)  309.  (Kj.)  586. 

A  Plea  in  Abatement  will  not  be  re-  The  declaration  for  dower  was  as 

ceived    after   a    general    imparlance,  follows :  **A  B,  widow,  who  was  the 

Martin  v.  Com.,  i  Mass.  347;  Camp-    wife  of  E  B,  esquire,  deceased,  bj , 

bell  V,  Stiles,  9  Mass.  217.  her  attorney,  demands  against  C  D  the 

8.  *'  In  our  practice  an  imparlance  is  third  part  of  [description  of  lands],  with 

merely  a  continuance  of  the  cause  to     the  appurtenances, in  the  parish  of , 

the  next  term  of  court.     And  it  may    in  the  county  of ,  as  the  dower  of 

be  with  or  without  a  saving  of  all  ex-  the  said  A  B  of  the  endowment  of  the 
ceptions  to  the  writ.  It  is  not  (except  said  E  B,  deceased,  heretofore  her 
in  a  few  particular  cases)  a  matter  of  husband,  whereof  she  has  nothing,  as 
bourse  or  of  right.  The  court  may  she  says,"  etc.  3  Chitty  PI.  1315- 
generally  grant  or  refuse  it,  to  either  1316.  This  form  was  approved  in  Fox- 
party,  at  their  pleasure;  not,  indeed,  worth  v.  White,  5  Strobh.  (S.  Car.) 
arbitrarily,  but  according  to  a  sound  115.  But  where  the  action  is  to  re- 
discretion,  regulated  by  their  own  cover  both  dower  and  damages  the 
rules  and  the  established  course  of  declaration  must  allege  that  the  hus- 
practice."  Stearns  on  Real  Actions  band  died  seized.  Taylor  v.  Brodrick, 
104,  105.  I  Dana  (Ky.)  345;   Jones   v,  Jones,  a 

The  right  of  imparlance  was  abol-  Cromp.  &  J.  601. 

ished  in  Virginia  in  1748,  and  in  Ken-  6.  See  statutory  provisions  concern- 

tucky  in  1790.     See  Waters  v,  Gooch,  ing  complaints  in  New  fork,  Illinois^ 

6  J.  J.  Marsh.  (Ky.)  586.  and  Michigan, 

4.  For  form  of  the  grand  cape,  see  Doirer  after  DlToroe. — The  declara- 

William  v,  Gwyn,  2  Saund.  43,  tion    for    dower   after   divorce    must 

Where  the  defendant  appears  in  an-  allege  a  seizin  of  the  husband  during 

swer  to  the  grand  cape,  the  plaintiff  coverture,  a  divorce  from  the  bonds  of 

must  count  or  declare  by  filing  a  dec-  matrimony  for  his  fault,  a  refusal  to 

laration.     See  proceedings  in  William  assign  dower,   and   the    damages  in- 

V.  Gwyn,  2  Saund.  44.  curred.     See  petition   in  Stilphen  v. 

A  petii  cape  lies  on  default  at  any  Houdlette,  60  Me.  447. 
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b.  Necessary  Averments — (i)  Marriage. — The  marriage  of 
the  widow  and  her  deceased  husband,  although  one  of  the  essen- 
tial facts,  is  not  alleged  in  the  declaration,  it  being  sufficient  to 
state  the  relation  of  the  parties,  as  that  the  plaintiff,  a  widow,  was 
the  wife  of  the  deceased.' 

(2)  Seisin  and  Title  of  Husband. — Where  the  common-law 
forms  are  closely  followed,  a  declaration  in  dower  need  not  allege 
the  seizin  or  title  of  the  husband.*  But  in  modern  proceedings 
at  law  it  is  necessary  to  allege  a  seizin  of  the  husband  during 
coverture  of  some  estate  which  is  dowable.^  If  damages  are 
sought,  the  seizin  of  the  husband  must  be  alleged.* 

(3)  Description  of  Property. — The  description  of  the  property 
must  be  so  certain  that  seizin  may  be  delivered  by  the  sheriff 
without  reference  to  any  other  deed  or  portion  of  the  record,* 
but  it  is  not  always  necessary  to  describe  the  lands  by  metes  and 
bounds.® 

8eT«ral  Panels. — All  the  various  parcels  of  dowable  property  in 
possession  of  the  defendant  may  be  described  in  one  count  of  the 
declaration.'' 

1.  The  marriage  was  set  out  in  the  It  is  sufficient  if  the  widow  alleges  in 

replication,  if  denied  in  the   plea.     In  the  declaration  that  the  husband  died 

the  form  adopted  by  Chitty  the  mar-  seized   of  certain  lands.     If  the  hus- 

riage  is  stated  in  the  description  of  the  band   had    been    induced    to    execute 

demandant  as  the  widow^  of ,  etc.,  fraudulent  deeds  to  the  premises,  and 

and  the  death  of  the  husband  was  not  the  wife  claims  that  such  deeds  were 

named  except  in  describing  him  as  de-  void  as  to  her,  such  facts  are  properly 

ceased.  Foxworth  r.  White,  5  Strobh.  set  up  in  the  plea  and  replication.    Mc- 

(S.  Car.)  113.  Gee  v.  McGee,  4  Ired.  (N.  Car.)  105. 

Sufficient  Averment. — An  averment  4.  Jones  v.  Jones,  2  Cromp.  &  J.  601 ; 
that  T.  D.  was  her  husband  at  the  Taylor  v.  Brodrick,  i  Dana  (Ky.)  345. 
time  of  his  decease,  and  for  many  6.  In  Atwood  v.  Atwood,  22  Pick, 
years  prior  thereto,  etc.,  is  a  sufficient  (Mass.)  283,  the  description  referred  to 
averment  of  marriage.  Draper  v.  a  certain  deed,  and  this  was  held  insuf- 
Draper,  11  Hun  (N.  Y.)  616.  But  in  ficient.  The  court  said :  *' Sucharefer- 
summary  proceedings  see,  contra,  ence  would  be  good  in  a  conveyance  of 
Martin  v.  Martin,  22  Ala.  86.  the  land,  or  in  a  demand  of  dower  before 

S.  Foxworth    v.   White,    5   Strobh.  action  brought,  as  has  already  been  re- 

(S.  Car.)  115.  marked.  But  when  lands  are  demanded, 

The  usual  form  was  to  describe  the  the  description  of  them  must  be  so  cer- 

property  at  length  and  with  the  further  tain  that  seizin  may  be  delivered  by  the 

description,    **  as    the  dower   of sheriff,  without  reference  to  any  de- 

of  the  endowment  of    the  said ,  scription  dehors  the  writ."     The  de- 

heretof ore  her  husband."     See  Dennis  mandantwas  permitted  to  amend  her 

V.  Dennis,  2  Saund.  329;  3  Chitty  PI.  declaration. 

1315.  6.  Ayer  v.  Spring,  10  Mass.  83. 

S.  Freeman  v.  Freeman,  39  Me.  426;  Sufficient  Description. — A  description 

Wing  V.  Ayer,  53  Me.  465;  Hutchins  as  the  undivided  third  part  of  a  certain 

t^.  Burrill,   72  Me.    311;     Waters   v.  described  lot,  of  which  the  defendant 

Gooch,  6  J.   J.     Marsh.    (Ky.)    586;  is  in  possession  under  a  purchase  at 

Knighton    v.    Young,   22    Md.    359;  sheriff's  sale,  on  certain  executions,  is 

Yancy  V.  Smith,  2  Mete.  (Ky.)4ii.  sufficiently  certain,  and  a  further  de- 

An  allegation  that  the  husband  was  scription  in  the  declaration,  by  refer- 
leized  of  an  estate  of  inheritance  is  ence  to  a  record  of  partition  in  a  pub- 
sufficient  without  setting  out  the  nature  lie  office,  is  surplusage.  Bear  v.  Snyder, 
of  the  estate.     Lecompte  v.  Wash,  9  11  Wend.  (N.  Y.)  592. 
Mo.  551.  7.  Each  description  of  land  or  inter- 
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(4)  Demand. — It  is  necessary  to  allege  a  demand  in  the  states 
where  demand  is  required,^  although  this  was  not  necessary  at 
common  law,  the  failure  to  make  a  demand  being  a  matter  of 
defense* 

11.  Pleas — a.  Generally.  —  The  defendant  may  plead  in 
abatement,  or  at  bar,  to  the  writ  of  unde  nihil habet^  as  at  common 
law.' 

b.  In  Abatement — separate  Traeti. — As  a  plea  in  abatement  the 
defendant  may  set  up  that  the  defendants  hold  separate  tracts 
and  should  have  been  sued  separately.* 

Hon-teiiiire  and  Biielaisiar  is  held  to  be  a  plea  in  abatement.^  But 
in  effect  it  shows  that  the  plaintiff  has  no  right  of  action  at  any 
time,  and  is  therefore  a  plea  in  bar.* 

That  the  Hniband  Waa  aa  Alien  is  a  good  plea  in  abatement,  although 
it  would  seem  to  be  also  in  bar.*^ 

c.  In  Bar. — The  plea  denying  marriage  {ne  ungues  accouple 
in  loyal  matrimonie),^  or  the  elopement  and  adultery  of 
demandant,®  or  the  failure  to  make  a  demand  for  dower  {tout 
temps  prist)y^^  or  the  retention  of  deeds  and  evidences  of  title 

est  in  land  does  not  furnish  a  separate  ant  may  abridge  her  claim  to  the  resi- 

cause  of  action,  although  the  modes  of  due.  Cameron  on  Dower,  cfV/fi^  Nolan 

setting  off  dower  in  each  may  be  sep-  v,  Reid,  i  Ont.  Pr.  266. 

arate  and  distinct.    Land  in  fee  simple  Non-tenure  cannot  be  pleaded  with 

'  and  in  common,  improved  or  unim-  other  pleas  in  bar.     Nolan  v,  Reid,  i 

proved,  may  be  included.     Hutchins  Ont.  Pr.  266, 

V,  Burrill,  72  Me.  311.     See  also  Tay-  6.  Merrill  v,  Russell,  i  Mass.  469; 

lor  r.  Brodrick,  I  Dana  (Ky.)  345.  Robinet  v.    Lewis,   Draper  (U.   C.) 

1.  Freeman  v.  Freeman,  39  Me.  426;  44. 

McCormick  v.   Taylor,   2    Ind.   336;  7.  Coxe  v.  Gulick,  10  N.  J.  L.  328. 

Wells  V,  Sprague,  10  Ind.  305;  Dunn  8.  Freeman  v.  Freeman,  39  Me.  426; 

V,  Loder,  5  Blackf.  (Ind.)  446;  Spin-  Robins  v,  Crutchley,  2  Wils.  128. 

ning  V.  Rowland,  7  Blackf.   (Ind.)  7;  A  plea  that  demandant  never  was 

Boyers  V.  Newbanks,  2  Ind.  388;  Has-  married   to  the  husband   during  the 

selman  v,  Allen,  42  Ind.  257.     See  also  time  that  the  husband  was  seized  of 

supra^  I.  Demand  of  Dower,  the  land,  admits  the  seizin  and  denies 

8.  See  infra^  11.  c.  In  Bar,  the  coverture.     Losee  v.  Murray,  24 

8.  A  defendant  cannot  plead  in  bar  U.  C.  Q^  B.  586. 

the  same  matter  which  has  been  over-  This  plea  cannot  be  joined  with  ne 

ruled  as  a  plea  in  abatement  in  an  ac-  ungues  seisie  que  dotver,    Anderson  v, 

tion  of  dower.     Coxe  v,  Higbee,  11  N.  Anderson,  2  W.  Bl.  iis7. 

J.  L.  395.  8.  Hetherington  v,  Graham,  3  M.  & 

A  plea  in  abatement  may  be  put  in  P.  399;  Haworth  v,  Herbert,  2  Dyer 

at  any  time  before  imparlance.    Camp-  106^;  Robinson's  Entries  230. 

bell  V,  Stiles,  9  Mass.  217;  Martin  v,  10.  Hopper  v.  Hopper,  21  N.  J.  L. 

Com.,  I  Mass.  347.  543, 22  N.  J.  L.  715;  Woodruff  v.  Brown, 

4.  Fosdick  v,   Gooding,  i  Me.  30;  17  N.  J.  L.  246;  Rankin  v,  01iphant,9 

Ellis  V,  Ellis,  4  R.  I.   no;  Jones  v.  Mo.   239;    Humphrey  v.   Phinney,  2 

Patterson,  12  Pa.  St.  154.  Johns.  (N.  Y.)  484;  Perrine  v,  Per- 

6.  Seaton  v,  Jamison,  7  Watts  (Pa.)  rine,  35  Ala.  644;   Layton  v,  Butler,  4 

540;  Casporous  t/.  Jones,  7  Pa.  St.  120;  Harr.  (Del.)  507;  Darnall  v.  Hill,  12 

Young  V,  Tarbell,  37  Me.  509;  Lewis  Gill  &  J.  (Md.)  388. 

V.  Meserve,  61  Me.  374;  Manning  v,  Analieneeof  the  heir  could  not  plead 

Laboree,  33  Me.  343.  tout  temps  prists  because  he  was  not 

The  defendant  may  plead  non-tenure  in  possession  during  all  the  period  and 

in  part,  and  ip  such  cgse  the  demand-  could  not  have  assigned  dower  at  all 

164  Volume  VII. 


PneMdiBgi  at  Law.  DO  WER.  Ploaa. 

(detinue  of  charters),*  are  valid  pleas  in  bar.  It  is  a  valid  plea  in 
bar,  that  dower  has  been  assigned  by  the  tenant  and  accepted  by 
the  widow,*  or  that  the  widow  has  accepted  a  devise  in  lieu  of 
dower,*  or  that  she  has  relinquished  her  right  of  dower.* 

DlToree. — It  is  generally  a  good  plea,  that  the  parties  were  di- 
vorced when  the  husband  died  and  that  demandant  is  not  his 
widow.^  But  in  some  states  the  plea  must  show  that  the  divorce 
was  granted  to  the  husband  for  the  fault  of  the  wife.^  It  is  not 
a  plea  in  bar  that  demandant  obtained  a  divorce  for  the  fault  of 
the  husband,  and  that  the  husband  married  another  who  is  now 
his  widow  and  entitled  to  dower.' 

The  Plea  He  Unqvee  Beisie  que  Dower  is  the  same  as  at  common  law,  and 
is  a  plea  that  demandant's  husband  was  never  seized  of  such  an 
estate  that  he  could  endow  the  demandant.^  The  tenant,  how- 
times  if  requested  bj  the  widow.  Co.  6.  Stilphen  v.  Houdlette,  60  Me. 
Litt.  33a.  447 ;  Moulton  v,  Moulton,  76  Me.  85 ; 

1.  This  plea  is  probably  obsolete,  Davol  v,  Howland,  14  Mass.  219.  See 
owing  to  the  general  laws  requiring  also  Am.  and  Eng.  Encjc.  of  Law,  tit. 
the  registration  of  titles.    See  2  Scrib-     Dowbr. 

Dcr  on  Dower,  p.  138.  The  Plea  of  DlTorce    fsx  the  Wlfis'i 

Only  the  heir  could  make  this  plea.    Fault  is  a  good  plea  in  bar  to  the  wife's 
as  others  are  not  in  privity.   9  Co.  i8a.     action  for  dower  in  all  the  lands  con- 
1.  Clark  V.  Muzzej,  43  N.  H.  59;     vejed  br  the  husband   during  cover- 
Johnson  V.  Morse,  2  N.  H.  48;  Conant    ture,  or  held  bj  him  at  the  time  of  his 
•0.  Little,  I  Pick.  (Mass.)  189.  death.     McKean  v.  Brown,  83  Kj.  208. 

But  if  the  widow  has  been  evicted  It  is  not  a  plea  in  bar  that  the  parties 
from  the  land  assigned  to  her  bj  the  were  divorced  unless  it  appears  that 
heir,  she  maj  have  dower  assigned  the  divorce  was  for  the  fault  or  a^res- 
fromthe  remaining  estate  in  possession  sion  of  the  husband.  McGill  v,  Dem- 
of  the  heir.  French  v.  Pratt,  27  Me.  Ing,  44  Ohio  St.  645 ;  Gordon  v.  Dicki- 
381.  son,  131  111.  141. 

J.  White  V.  White,  16  N.  J.  L.  202.        T.  In  Lamkin  v.  Knapp,  20  Ohio  St. 
4.  Chicago  Dock  Co.  v,  Kinzie,  49    454,  the  widow  asked  for  dower  in  lands 
111.  289.  of  which  the  husband  was  seized  dur- 

A  nea  tliat  the  Wife  Agreed  to  Beleaee  ing  coverture.  The  answer  admitted 
Her  Dower  is  bad,  and  so  is  a  plea  that  the  marriage  and  death  of  the  husband, 
she  released  it  without  the  further  K.,  and  the  seizin  of  the  husband  dur- 
averment  that  it  was  released  by  deed  ing  coverture  of  the  lands  described  in 
or  profert.  White  v.  White,  16  N.  J.  the  petition,  but  alleged  that  the  wife 
Eq.  202.  had  obtained  divorce  from  the  husband 

A  nea  that  Demandant  has  OonTeyed  for  his  fault,  and  had  married  one  L., 
tite  Estate  is  bad  on  demurrer,  unless  it  who  died  before  K.,  whereby  she  be- 
states  that  the  wife  acknowledged  the  came  the  widow  of  L.,  and  that  after 
deed  on  private  examination.  Tuthill  divorce  K.  married  another,  who  sur- 
V.  Townley,  i  N.  J.  L.  281;  Sheppard  vired  him  and  was  then  his  widow. 
V.  Wardell,  i  N.  f.  L.  516.  A  demurrer  to  this  answer  was  sus- 

».  Barrett  r.  Failing,  6  Sawj.  (U.  S.)  tained. 
473»  ni  U.S.  523;  Whitsell  v.  Mills,  8.  Morsev.  Goddard,  i3Met.  (Mass.) 
6  Ind.  229 ;  Levins  V.  Sleator,  2  Greene  177;  Owen  v,  Robbins,  19  111.  545; 
(lows)  604;  Marvin  v.  Marvin,  59  Gully  v.  Ray,  18  B.  Mon.  (Ky.)  114; 
Iowa  699 ;  Gleason  v.  Emerson,  51  N,  Kingman  v.  Sparrow,  12  Barb.  (N.  Y.) 
H.  405;  Calame  v.  Calame,  24*  N.J.  201;  Sparrow  v.  Kingman,  i  N.  Y. 
Eq.  440;  Wood  V,  Wood,  59  Ark.  441 ;  242;  Finn  v.  Sleight,  8  Barb.  (N.  Y.) 
Prtrnpton  v,  Stephens,  21   Ch.    Div.    401. 

1^.  But  see,  roiv/ra.  Wait  v.  Wait,  4  N.  This  plea  admits  the  fact  of  mar- 
^•,9St  reversing  4  Barb.  (N.  Y.)  192;  riage  and  the  death  of  the  husband. 
Price  V,  Price,  124  N.  Y.  599.  To  support  the  issue  on  this  plea  the 

165  Volume  VII. 


Proeeedingi  at  Law.  DO  WER.  Trial. 

ever,  cannot  interpose  this  plea  where  he  claims  under  a  convey- 
ance from  the  demandant  s  husband.^  Under  such  plea  the 
defendant  claims  to  be  tenant  of  the  freehold,  and  cannot  set  up 
title  in  a  stranger  under  whom  no  one  is  claiming  possession.* 

other  Pleas  Not  a  Bar. — That  the  husband  was  indebted  at  the  date 
of  his  deed  or  at  the  time  of  his  death,'  or  that  the  defendant  is 
a  purchaser  for  a  valuable  consideration  without  notice  of  the 
demandant's  claims,*  or  that  the  demandant's  husband  was  not 
seized  at  the  time  of  his  death,*  is  not  a  bar  to  the  action. 

12.  Beplication. — Where  the  tenant  pleads  ne  ungues  accouple^ 
the  replication  is  that  demandant  was  married  within  a  certain 
diocese.* 

To  the  plea  that  the  demandant  eloped  and  lived  in  adultery 
during  coverture,  the  replication  is  either  a  denial  or  that  she 
was  afterwards  reconciled  to  her  husband.' 

A  replication  to  a  plea  that  the  husband  was  an  alien,  need 
not  lay  a  venue  as  to  the  place  of  birth  within  the  allegiance,  nor 
state  of  what  parents  he  was  born,  and  is  properly  concluded  to 
the  country.® 

13.  Trial. — The  issues  are  tried  to  a  jury  as  in  other  actions  at 

demandant  is  not  bound  to  prove  a  title  by  claims  to  be  tenant  of  the  freehold, 

in  her  husband,  but  only  a  seizin  of  and  it  was  proper  to  refuse  to  let  him 

the  estate  during  coverture.    Sheppard  set  up  title  in  a  mere  stranger,  under 

V.  Warden,  i  N.  J.  L.  516;  English  v.  whom  no  one  is  claiming.**     Evans  v. 

Wright,  I  N.  J.  L.  499.  Evans,  29  Pa.  St.  277. 

The  tenant  cannot  show  under  this  8.  Thomas  v.  Hesse,  34  Mo.  13. 

plea  that   the  demandant's  husband,  4.  Reil  v.  Elder,  62  Pa.  St.  308;  Lar- 

under  whom  the  tenant  claims,  had  rowe  v.  Beam,  10  Ohio  4^ ;  Sondlejv, 

only  a  colorable  seizin  because  the  Caldwell,  28  S.  Car.  580;    McMorris 

deed  was  given  to  defraud  creditors,  v.  Webb,  17  S.  Car.  563;  Ridgewayr. 

Kimball  v.  Kimball,  2  Me.  226.  Newbold,  i  Harr.  (Del.)  385;  Williams 

The  defense  of  joint  tenancy  is  not  xk  Lambe,  3  Bro.  C.  C.  264;  Collins  v. 

admissible  under  this  plea.  See2Scrib-  Archer,  i  Russ.  &  M.  284;  Phillips  v. 

neron  Dower  135.  Phillips,  4  De  G.  F.  &   J.  208;  Finch 

A  plea  that  demandant  has  not  com-  v.  Shaw,  19  Beav.  500. 

plied  with  the  condition  of  the  will  un-  It  is  not  a  good  plea  in  bar  that  the 

der  which  she  claims  is  bad  where  it  is  husband  sold  the  land  during  his  life- 

not  averred  in  the  plea  that  the  tenant  time  and  that  the  defendant  has  made 

is  an  heir  of  the  testator.    Throp  v,  valuable  improvements  on  the   land. 

Johnson,  3  Ind.  343.  Coxe  v.  Higbee,  11  N.  J.  L.  395. 

The    plea  of   ne   ungues  setsie  que  5.  Coxe  r.  Higbee,  11  N.  J.  L.  395; 

dower  fz^nwot  he  )ointdyi\th.  neuttques  Taylor    v.   Brodrick,    i   Dana    (Ky.) 

accoupie.    Anderson  i/.  Anderson,  2  W.  345. 

Bl.  1 157;  Hillier  7'.  Fletcher,  2  W.  Bl.  6.  When  such  replication  was  made, 

1207.  a  writ  was  sent  to  the  bishop  of  tliat 

1.  Hitchcock  v.  Carpenter,  9  Johns,  diocese,  requiring  him  to  certify  tlie 
(N.  Y.)  344;  Bancroft  v.  White,  i  Cai.  fact  to  the  court.  The  certiiicate  did 
(N.  Y.)  185;  Kimball  v.  Kimball,  2  not  contain  the  evidence  received  be- 
Me.  226;  Nason  t/.  Allen,  6  Me.  243;  fore  the  bishop.  Robins  v.  Crutchley, 
Pledger  v.  Ellerbe,  6  Rich.  (S.  Car.)  2  Wils.  122;  Wickham  v.  Enfield,  Cro. 
266;  Gayle  t;.  Price,  5  Rich.  (S.  Car.)  Car.  351.  The  replication  need  not 
525;  May  V.  Specht,  i  Mich.  187;  May  state  the  date  or  form  of  ceremony  of 
V.  Tillman,  i  Mich.  262;  Thompsons,  marriage  or  by  whom  performed.  Wil- 
Boyd,  22  N.  J.  L.  543.  liama  v.  Lee,  2  U.  C.  C  P.  175. 

2.  **  When  he  appears  as  defendant  7.  Haworth  t*.  Herbert,  2  Dyer  106J. 
and  denies  her  right  of  dower,  he  there-  8.  Cameron  on  Dower.553. 
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common  law.  An  issue  concerning  the  marriage  on  a  plea  of 
ne  ungues  accauple  in  loyal  matrimonie  was  not  tried  in  the  com- 
mon-law courts,  but  the  matter  was  referred  to  the  bishop,  who 
certified  his  finding  for  or  against  the  marriage.* 

The  issue  as  to  marriage  is  here  submitted  to  the  jury  with 
other  issues.* 

The  plaintiff  is  entitled  to  open  and  close  as  in  other  cases.* 

14.  Verdict. — The  verdict  in  the  action  for  dower  is  similar  to 
other  verdicts  in  actions  at  law,  and  may  be  either  general  or 
special.'* 

In  GaoM  where  Bamages  may  be  BeeoTered  under  the  statute  of  Merton, 
if  the  jury  find  for  the  demandant  they  should  also  find  the  date 
of  the  husband's  death,  that  he  was  seized  of  a  certain  estate  at 
the  time  of  his  death,  the  annual  value  of  the  land,  and  the 
damages  on  account  of  the  detention  of  dower.* 

15.  Judgment. — The  judgment  is  that  the  plaintiff  recover  her 
seizin  of  a  third  part  of  the  estate  to  hold  to  her  in  severalty  by 
metes  and  bounds,  and  also  damages  for  retention  of  dower  in 
certain  cases.® 

1.  If  the  marriage  was  celebrated  and  did    not    find  whether   she  had 

bejond  the  kingdom  the  validity  of  been  reconciled  to  her  husband,  the 

the  marriage  was  submitted  to  the  jurj  court  awarded  a  repleader,  as  no  judg- 

a«  any  other  question  of  fact.   Ilderton  ment  could  be  rendered  on  such  ver- 

xf.  Ilderton,  2  H.  Bl.  149.  diet.     Lecompte  v.  Wash,  9  Mo.  551. 

i.  In  Missouri  the  suit  for  dower  is  6.  See  note  in  William  v,  Gwyn,  2 

he\d  to  be  an  action  at  law  in  which  Saund.  44. 

the  parties  are  entitled  to  a  jury  unless  In  Dennis  v.  Dennis,  2  Saund.  331, 

waived.   Shipp  v.   Snyder,    121    Mo.  the  jury  found  that  **  Edward  Dennis. 

15$-  heretofore    the    husband  of   the  said 

In  South   Carolina    the  defendant  Frances   Dennis,  was,  on  the  day  in 

had  a  right  to  a  jury  trial  under  stat-  which  he  married  the  said  Frances,  and 

ute  of  1786.     Righton  v.  Righton,  i  after,  seized  of  such  estate  of  and  in  the 

Mill  Const.  (S.  Car.)  130.  within   mentioned  manors,  tenements 

<•  Kendrick  v.  Ravens,  47  Ga.  612.  and  rents,  with  the  appurtenances  and 

*•  Gailbraith  t;.  Green,  13  S.  &  R.  advowson   within  mentioned,  that  he 

jp^  %;    Shirtz  V.  Shirtz,  5  Watts  could  endow  the  said  Frances  thereof, 

j-^  255;  Shipp  V.  Snyder,  121  Mo.  as  the  said  Frances  has  within  alleged. 

^n  H  ^^^  special  verdicts  in  Bear  v.  And  the  jurors  aforesaid,  upon  their 

V  7?^'*  "  Wend.  (N.Y.)  592;  Vadney  oath  aforesaid,  further  say  that  the  said 

^~^°'"pson,  44  Hun  (N.  Y.)  i.  Edward  Dennis,  being  so,  as  aforesaid, 

^m-  *^   ^^  ^^  Dower. — Where  the  seized  of  such  estate  of  and   in   the 

0/ til  "^^^^s  are  joined  on  the  marriage  within  mentioned  manors,  etc.,    died 

^ualSf     ^***a*^^a"t  and  the  seizin  of  the  so  thereof  seized  on  *  ♦  ♦,  and   that 

Pass^f?^*    only  such   issues  are  to  be  said   manors,  etc.,  are  worth  by  the 

cann  t-  ^^^^"  ^y  ^^®  jury.    The  jury  year,    in    all   issues   besides  reprises, 

p    ^^  ^'^rard  a  sum  in  lieu  of  dow^er.  £570,  and  they  assess  the  damages  of 

Ca  ^   ^     Picket,    i    Nott  &  M.    (S.  the  said  Frances,  on  occasion  of  the 

^•^  '^-  detention  of  her  said  dower,  over  and 

^^^ct.ln  FaTor  of  One  Defendant,  above  the  said   value,  and   over  and 

v^    J*  ^    separate  plea,  will  not  avail  above  her  costs   and  charges  by  her 

^er    d^f^u^ants  who  are  in  default,  about  her  suit  in  this  behalf  expended, 

^JJP^Pte  V.  Wash,  9  Mo.  551.  to  £12,  and  for  those  costs  and  charges 

VT^  B  AdDltery.  — Where    a    special  to  405.'' 

A  h  V^^  found  that  demandant  had  once  6.  Dennis  v,  Dennis,  2  Saund.  331. 

k\k  *^  husband  and  lived  in  adultery.  Where  the  judgment  is  against  sev- 

**^*''^^^  not  done  so  since  a  date  named,  eral  tenants  in  common,   it   must  be 
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Agaiait  Whim. — Ordinarily  the  judgment  for  dower  was  against 
the  tenant  of  the  freehold  only,  and  the  interests  of  other  parties 
in  possession  were  not  adjudicated,  but  in  some  cases  the  judgment 
reserved  the  rights  of  reversioners  and  lessees.*  The  rights  of 
other  persons  not  parties  to  the  suit  were  determined  in  subse- 
quent proceedings  in  equity  or  by  ejectment.* 

Judgment  for  Miiii  and  ftnr  Damages  Diftinet. — The  judgment  for  seizin 
and  the  judgment  for  damages,  under  the  statute  of  Merton,  are 
separate  and  distinct  judgments  although  rendered  in  the  same 
action.*  The  judgment  for  dower  may  be  affirmed  and  the  judg- 
ment for  damages  reversed,*  or  released  by  the  court,*^  or  treated 
as  surplusage  iferroneous.^ 

16.  Writ  of  Seizin. — On  a  judgment  for  dower  the  sheriff  pro- 
ceeds to  the  admeasurement  of  dower  and  to  deliver  possession 
under  the  writ  of  habere  facias  seisinam!^  Under  this  writ  all 
tenants  were  ousted,  although  they  were  not  parties  to  the  suit, 
and  their  title  might  be  paramount  to  the  right  of  dower.* 

for  '*  three  parts  to  be  divided,"  and  Butler,  4  Harr.  (Del.)  507;  Hammond 

not  as  in  a  case  against  one  tenant  v,  Higgins,  2  Har.  &  J.  (Md.)443. 

where  the  judgment  must  be  "  in  sever-  5.  Park  on  Dower  308 ;   Butler    v, 

alty  bj  metes  and  bounds."    Glefold  v.  Ayres,  i  Leon.  92. 

Carr,  Brownl.  &  G.  127.  6.  Where    the    verdict  is  for  both 

1.  Park  on  Dower  299.  dower  and  damages,  and  no  damages 
A  tenant  having  a  prior  term  for  are    recoverable    under    the    circum- 

years  may  have  the  judgment  provide  stances  of  the  case,  the  court  may  treat 
that  the  writ  of  seizin  be  stayed  until  the  finding  as  to  damages  as  surplus- 
the  end  of  his  term.  Wheatley  v.  Best,  age  and  render  a  judgment  for  seizin. 
Noy.  65.  See  also  Wheatley  v.  Best,  Shirtz  v.  Shirtz,  5  Watts  (Pa.)  255. 
Cro.  Eliz.  564.  If  the  court  improperly  issue  a  writ 
The  judgment  may  be  that  the  de-  of  seizin  and  also  a  writ  of  inquiry  of 
mandant  shall  recover  seizin  of  the  damages  in  a  case  where  damages  can- 
reversion,  or  by  a  general  judgment  not  be  recovered,  the  judgment  for 
with  a  c^jje/ exec«/i0  during  the  term,  dower  will  be  sustained.  Taylor  v. 
Bodmyn  v.  Child,  i  Comyns  185;  Brodrick,  i  Dana  (Ky.)  345. 
Brown  v.  Gibbs,  Prec.  Ch.  97 ;  Pheas-  In  such  case  the  plaintiff  may  release 
ant  V,  Pheasant,  3  Ch.  Rep.  69.  all  but  the  judgment  for  seizin.     Bar- 

2.  The  judgment  was  binding  on  the  nett  v.  Barnett,  16  S.  &  R.  (Pa.)  51. 
tenant  and  all  who  might  claim  under        7.  Park  on  Dower  299. 

him  in  a  subsequent  action  in  ejectment,  8.  Green  v.  Roe,  2  Comyns  581. 

and  none  of  them  could  claim  under  a  In   Foltambes  Case,  Godbolt*s  Rep. 

prior   outstanding   term.       But    they  165,   all  the  justices    said   that  **the 

might  prove  that  the  lands  claimed  sheriff  should  serve  execution   of  the 

were  not  included  in  the  dower  assigned  land  as  if  there  were  not  any  lease  for 

by  the  sheriff.     Booth   v.  Lindsey,  2  years,  for  it  may  be  the  lease  for  years 

Raym.  1293.  is  void.    And  although  it  be  shewed  in 

8.  The  judgment  of  seizin  may  be  pleading,  that  there  is  a  lease  for  years, 
eniorcedby  the kabere  facias seisinamf  the  wife  cannot  answer  to  it;  and  it 
and  in  such  case  the  damages  are  es-  may  be  there  is  not  any  lease,  and, 
timated  only  to  the  time  the  seizin  was  therefore,  the  execution  shall  be  gen- 
delivered.  Walker  v,  Nevil,  i  Leon.  56.  eral.     And  he  who  claims  the  lease  for 

The  judgment  for  damages  is  ren-  years  may  reenter  into  the  land,  not- 

dered  after  the  right  of  dower  has  been  withstanding  the  recovery  and  execu- 

ascertained.     See  Harvey  v.  Harvey,  tion  of  the  dower.    And  if  he  be  ousted 

T.  Raym.  366;  and  Butler  v.  Ayres,  i  he  shall  have  his  action.  " 

Leon.  92.  Scire  Facias. — Where  the  time  has 

4.  Park  on  Dower  308 ;  Layton    v.  expired  for  issuing  a  writ  of  seizin,  scire 
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17.  Admeafnrement — ^By  Sheriff. — Under  the  writ  of  seizin  the 
sheriff  enters  upon  the  lands  and  assigns  to  the  widow  a  one-third 
part  of  each  tract  of  land  by  metes  and  bounds.*  The  sheriff 
should  notify  the  parties  interested,*  but  he  cannot  depart  from 
the  directions  of  the  writ,  as  his  duties  are  ministerial  and  not 
judicial.* 

By  CommiMionen. — In  some  states  the  statutes  provide  for  the 
appointment  of  commissioners,  who  perform  the  duties  of  the 
sheriff.*  Where  the  commissioners  return  that  the  property  is 
not  susceptible  of  division,  or  cannot  be  divided  without  great 
injury  thereto,  a  court  or  jury  may  ascertain  the  annual  value  of 
the  dower  therein.^ 

18.  Setum  —  Doieriptioii  of  Property. — The  return  showing  the 
admeasurement  of  dower  need  not  contain  an  accurate  descrip- 
tion of  the  property  by  metes  and  bounds  if  it  appears  that  the 
dower  was  so  assigned.®   But  the  return  should  show  that  a  definite 

facias  lies  to  have  such  writ  issued.  4.  Schnebly  t;.  Schnebly,  26  111.  ii6; 

in  such  action  the  defendant  cannot  Matter  of  Watkins,  9  Johns.  (N.  Y.) 

raise  the  objection  that  the  widow  had  245 ;  Stevens  v.  Stevens,  3  Dana  ( Ky.) 

married  befoi^e  judgment  and  the  hus-  371 ;  Leonard  v,  Leonard,  4  Mass.  533; 

band  was  not  made  a  party.    Walker  Miller  v.  Miller,  12  Mass.  454;    Mc- 

V.  Gtlman,  45  Me.  28.  Kibbon  v.  Folds,  38  Ga.  235. 

1.  For  the  right  of    the  widow  to  The  Decree  should  not  only  appoint 

have  money  in  lieu  of  dower,  or  an  as-  the  commissioners  by  name,  but  also 

signment  of  one  tract  instead  of  one-  find  that  they  are  qualified  as  required 

third  of  each  tract,  and  other  questions  by   the   statute.     James    z\   Fields,  5 

of  substantive  law,  see  Am.  and  Eng.  Heisk.  (Tenn.)  394. 

Encyc.  of  Law,  tit.  Dower.  Where  CoDuiiiBsLoiierB  Not  Necessary. — 

Where  the  sheriff  assigned  a  third  Where  it  is  stipulated  or  agreed  that  the 

part  of  each  room  in  a  house,  it  was  land  is  not  susceptibleof  division  the  ap- 

heid  that  a  third  of  the  rooms  should  pointment  of  commissioners  isnot  nec- 

have  been  assigned,  and  the  sheriff  was  essary.    Strickler  v,  Tracy,  66  Mo.  465. 

committed  for  disregarding  the  terms  The    Commissioners    should    be    Ih- 

of  the  writ.    Abingdon's  Case,  cited  i  stmcted  as  to  their  duties  in  estimat- 

Palm.  265.  ing  dower.     Throp  v,  Johnson,  3  Ind. 

1.  In  Hoby  v,  Hoby,  i  Vern.  218,  2  343.    See  contra^  Wright  v.  Jennings, 

Ch.  Cas.  160,  a  court  of  equity  set  aside  i  Bailey  (S.  Car.)  277. 

an  assignment  because  the  defendant's  6.  Walker  v.  Walker,  2  111.  App.  418; 

father  was  the  only  person  who   ap-  Scammon    v,   Campbell,  75  111.  223; 

peared  in  behalf  of  the  infants  to  see  the  Reily  xk  Bates,  40  Mo.  468. 

dower  admeasured,  which  looked  like  6.  In  Howard  x\  Cavendish,  Cro.  Jac. 

collusion.  621,  the  sheriff  returned  that  he  had 

Vottes. — No  notice  is  necessary  to  a  delivered   seizin  to   the    widow    **  of 

party  to  the  proceedings  where  the  as-  one-third  part  of  the  honor,  hundred, 

signment  is  made  by  commissioners,  tenement,  and  advowson,  viz.,  of  one 

Ridgeway  v.  Newbold,  i  Harr.  (Del.)  tenement  or  farm  in  C.  called  W.,  then 

385;  Beatj  V.   Hearst,  i  McMull.  (S.  or  late  in  the  occupation  of  U.,"  etc.  It 

Car.)  31.  was  objected  that  such  description  was 

I.  I  Roll.  Abr.  683;  2  Scribner  on  uncertain.     But  it  was  held  sufficient 

Dower  582.  by  the  judges,  as  the  return  of  the  sher- 

If  the  parties  are  present  and  the  iff  need  not  be  as  certain  as  declarations 
heir  directs  the  sheriff  to  assign  in  vio-  or  indictments,  as  **  it  would  be  infinite 
lation  of  the  writ  or  not  according  to  to  set  down  here  every  of  them  by  it- 
its  directions,  the  assignment  is  good  self ;  but  when  he  saith  in  the  end  that 
if  ratified  by  the  parties.  Fisher  v.  he  hath  delivered  them  all  by  metes 
Grace,  28  U.  C.  Q:,  B.  312.  and  bounds  it  sufficeth.'' 
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amount  or  proportion  was  awarded  and  that  the  boundary  lines 
were  fixed.^ 

Sum  in  lien  of  Dower. — Where  the  statutes  authorize  the  commis- 
sioners to  allow  a  gross  sum  in  lieu  of  dower,  the  return  should 
show  that  the  estate  was  of  such  nature  that  it  could  not  be 
divided,  and  also  the  value  of  the  entire  estate.* 

19.  Writ  of  Inquiry  for  Damages. — The  damages  were  usually 
assessed  by  the  jury  and  included  in  the  same  verdict  where  a  j 

finding  was  made  in  favor  of  the  demandant.*     But  where  it  is  i 

not  averred  that  the  husband  died  seized,  and  the  jury  do  not  ; 

find  such  fact  and  fail  to  assess  the  damages,  the  writ  of  inquiry  \ 

is  issued  to  assess  such  damages.* 

iiO.  Vaeating  Assignment — Reassignment  of  Bower.— If  the  assign- 
ment made  by  the  sheriff  was  erroneous  or  excessive,  the  tenant  had 
several  remedies.     He  could  have  the  assignment  amended,*  or 

Indefinite  Betnm. — ^A  return  by  com-  Ham  v.  Gwyn,  2  Saund.  44 ;  Howard  v^ 

missioners  that  they  had  assigned  as  Cavendish,  Cro.  Jac.  621. 

dower  "  four  acres  around  the  house  "  In  Martin  v.  Martin,  14  N.  J.  L.  125, 

was  considered  too  indefinite.  Stevens  it  was  said :  "  The  writs^f  seizin  and 

V.  Stevens,  3  Dana  (Ky.)  371.  inquiry  are  generally  blended  or  united 

1.  In  Pierce  v.  Williams,  3  N.  J.  L.  in  the  same  writ.  When  that  is  done, 
281,  the  sheriff  returned  on  the  writ  damages  are  properly  assessed  up  to 
of  seizin  that  he  had  allotted  to  the  the  suing  out  of  the  inquisition,  as  in 
widow  one  piece  of  land,  giving  the  this  case.  But  tliis  is  a  separate  writ  of  j 
metes  and  bounds  thereof;  also,  that  inquiry,  and  may  have  been  issued  long  j 
he  had  allotted  to  the  widow  one-third  after  a  writ  of  seizin  had  been  sued 
of  the  house,  barn,  and  orchard,  the  out."  See  form  of  the  writ  in  this 
south  end  of  the  house  and  barn ;  no  case. 

particular  part  of    the  orchard    was  Wbere  the  Tenant  Dies  after  a  judg- 

mentioned.     This  return  was  quashed  ment  of  seizin  and  before  a  writ  of  in- 

as    too    vague    and    uncertain.      "It  quiry,  the  action  abates.     Aleworth  r. 

ought  to  describe  the  part  allotted  to  Roberts,  i  Lev.  38 ;  Mordant  v,  Thor- 

the    widow    by    metes    and    bounds,  old,  i  Salic.  252,  3  Lev.  275. 

whenever  the  subject  matter  is  capa-  Declaration  Inadequate. — A  writ  of 

ble  of  being  so  described."  inquiry  cannot  be   issued  where  the 

In  Matter  of  Watkins,  9  Johns.  (N.  declaration  does  not  contain   allega- 

Y.)  245,  the  admeasurers  reported  that  tions  which  entitle  the  demandant  to 

they  had  set  off  to  the  widow  one  bun-  damages.   Taylor  v.  Droderick,  i  Dana 

dred   and  forty  acres    by  metes  and  (Ky.)  345. 

bounds,  and  the  common  use  of  the  Where  the  declaration  contains  no al- 
entry  and  stairs  of  the  house,  above  legation  that  the  husband  died  seized, 
and  below  stairs,  and  the  right  of  par-  no  damages  can  be  recovered,  and  a 
titioning  off  part  of  the  cellar  for  her  writ  of  inquiry  is  unauthorized.  Wat- 
separate  use,  the  privilege  of  using  the  ers  V.  Gooch,  6  J.  J.  Marsh.  (Ky.) 
well,  room  for  a  cow  yard,  and   the  586. 

separate  use  of  the  horse  shed.    The  6.  Longvills  Case,  i  Keb.  743. 

admeasurement  was  held  to  be  just  In  Howard  v,  Mansfield,  Palm.  26|f 

and  convenient.  it  was  said  that  if  the  sheriff  commit 

2.  Where  the  commissioners  have  error  by  assigning  a  larger  part  than 
examined  the  land  and  ascertained  its  he  ought,  a  writ  of  admeasurement 
entire  value  they  may  be  permitted  to  lies,  but  not  of  error,  inasmuch  as  the 
amend  the  return  so  as  to  show  their  judgment  and  award  of  execution  are 
assessment.  M'Creary  v.  Cloud,  2  good.  But  in  Park  on  Dower  271- 
Bailey  (S.  Car.)  343.  274,  it  is  shown  that  the  writ  of  ad- 

S.  Dennis  v.  Dennis,  2  Saund.  331.    measurement  of  dower  lies  only  to  cor- 
4.  Butler  v,  Ayres,  i  Leon.  92 ;  Wil-    rect  voluntary  assignments. 
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proceed  against  the  sheriff  by  assize,*  or  proceed  by  scire  facias 
for  a  reassignment,*  or  apply  to  a  court  of  equity  for  such 
relief.* 

81.  Costs. — Where  the  demandant  recovered  damages  she  was 
entitled  to  costs,*  but  in  other  cases  no  costs  were  allowed.^ 
7.  EjZGTiDEjrT  FOE  DowEB. — See  article  Ejectment. 
VI.  ACTIOHS  UHBXB  THE  OODES, — Under  the  codes  of  civil  proce- 
dure, which  purport  to  abolish  all  distinctions  between  actions  at 
/aw  and  suits  in  equity,  dower  may  be  recovered  by  a  civil  action, 
the  nature  of  which  does  not  require  a  special  examination  with 
reference  to  this  subject.®     In  general  it  may  be  said  that  the 
action  for  dower  under  the  codes  resembles  a  suit  in  equity,  both 
in  the  pleading   and   practice  and  in  the  nature  of   the   relief 
granted.'^ 

Yn.  FEOCEEDnros  nr  Equity— 1.  Jurisdiotion—EuriyEnit.— Juris- 
diction over  dower  was  not  assumed  by  the  court  of  chancery 
until  the  reign  of  Elizabeth,®  and  at  first  such  jurisdiction  was 
only  auxiliary,  and  in  aid  of  the  common-law  courts.®  In  the 
ordinary  case  of  a  widow  claiming  dower,  equity  had  no  juris- 
diction.*^ 

1.  Park  on  Dower  372.  Misc.  Rep.  (N.  Y.  C.  PI.)  254;  Mun- 

S.  Par](  on  Dower  271.  roe  v.  Grouse,  59  Hun  (N.  Y.)  248; 

8.  Hobjv.  Hoby,  i  Vern.  218;  Sneyd  Spalding  v.  Hershfield,  15  Mont.  253. 
V.  Snejd,  l  Atk.  442.  Dower  qay  be  admeasured  in  suits 

4.  riilljer  V,  Larzelere,  10  Johns,  in  equity,  as  the  remedy  provided  by 
(K.  Y.)  216;  Martin  v.  Martin,  14  N.  the  code  is  not  exclusive.  Thomas  v. 
J.  L.  125 ;  Benner  v.  Evans,  3  P.  &  W.  Thomas,  73  Iowa  657. 

(Pa.)  454;  Dennis  v.  Dennis,  2  Saund.  7.  Dower  cannot  be  recovered  in  an 

328.  equitable  estate  by  summary  proceed- 

5.  Fisher  v.  Morgan,  i  N.  J.  L.  147 ;  ings.  The  remedy  is  by  an  action  under 
Sbeppard  v,  Wardell,  i  N.  J.  L.  516;  the  code  similar  to  a  suit  in  equity. 
Sharp  V.  Pettit,  4  Dall.  (Pa.)  212.  Efiand  v.  Efland,  96  N.  Car.  488. 

Ihider  Oode. — Where  the  action  for  Costs. — A  general  statute  relating  to 

dower  under  the  code  of  civil  proce-  costs  in  all  actions  relating  to  real  estate 

dnre  is  in  the  nature  of  an  action  at  law  applies  to  the  action  of  ejectment  for 

and  triable  by  jury,  the  plaintiff,  on  dower.     Walker  v.  Schuyler,  10  Wend, 

recovering  a  judgment,  is  entitled  to  (N.   Y.)  481;   Yates  xy.   Paddock,   10 

costs  as  of   course.     Everson  v,  Mc-  Wend.  (N.  Y.)  529. 

Mullen,  45  Hun  (N.  Y. )  578 ;  Jones  v.  8.  Wild  r.  Wells,  i  l!)ick.  3,  Toth.  82. 

Emery,  i  Civ.  Pro.  Rep.  (N.  Y.  Su-  ''From  the  very  short  notes  of   this 

preme  Ct.)  338;   Smith  v.  Smith,  6  case  in  the  books,  it  is  impossible  to 

Laos.  (N.  Y.)  313.  gather  what  the  equity  was  founded  on, 

W)Mratli0reAreNoProvl«ion8l]iBete-  unless,  perhaps,  upon  the  ground  that 

mos  to  Cootat  they  are  in  the  discretion  the  claim  of  arrears  involved  a  species 

of  the  court.     Aikman  v.  Harsell,  31  of  account,  and  that  the  court,  having 

Hun  (N.  Y.)  634.  thus  obtained  jurisdiction  of  the  subject, 

la  tontti  Oarnilliiii  the  statutes  allow  would  proceed  to  decree  complete  re- 
costs  as  in  other  cases.    Smith  v.  Pay-  lief  upon  an  admission  probably  of  the 
scnger,  2   Mill  Const.  (S.   Car.)   59;  legal  title."    Park  on  Dower  ♦317. 
Vance  v.  Becknall,  i  Bailey  (S.  Car.)  ».  Pomeroy  Eq„  ^  1380,  1381. 
140-  10.  In  Shutet^.  Shute,  Prec.  Ch.  iii, 

i.  See  McKay  v.  Freeman,  6  Oregon  and  in  Wallis  v,  Everard,  3  Ch.  Rep. 

449i    Rice   V.  Nelson,    27    Iowa   148;  161,  the  court  refused  to  entertain  bills 

Howard  v,  Watson,  76  Iowa  229;  Ever-  for  dower,  for  the  reason  that  "no  im- 

6on  V,  McMulIen,  113  N.  Y.  293.     See  pediment  was  shown  in  the  way  of  pro- 

pieadings  in  Richardson  v.  Harms,  xi  ceeding  at  law."    2  Scrib.  Dow.  146; 
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ervods  af  Jmidfatiai. — ^The  jurisdiction  over  dower  was  assumed 
by  equity  courts,  on  the  grounds  of  fraud,^  the  necessity  of 
discovery  to  ascertain  of  what  lands  the  widow  was  dowable  \ 

where  the  title  deeds  were  held  by  the  heir,*  the  multiplicity  of  j 

suits  necessary  at  common  law,'  undivided  interests  in  compli-  • 

cated  estates  requiring  partition,*  outstanding  terms,*  the  denial 
of  damages  at  common  law  to  the  representatives  of  a  widow, 
or  to  a  widow  when  the  tenant  died  after  judgment  and  be- 
fore assessment  of  damages,*  and  the  necessity  of  having  an 

Curtis  V,  Curtis,  2  Bro.  C.  C.620;  Bol-  was  entitled  to  discoverj  because  she 

ton  v.Deane,  Prec.  Ch.  516;  Norton  r.  could  not  recover  without  the  assi^t- 

Frecker,  i  Atk.  524.  ance  of  the  title  deeds,  and  that  she  also 

In  some  of  the  early  cases  the  court  had  a  ri^t  to  come  into  equity  t>ecause 

refused  to  assign  dower  where  the  right  her  husband's  estate  was  complicated 

was  denied  in  the  answer,  but  retained  and  she  must  resort  to  equity  for  parti- 

the  bill  until  tlie  widow  could  establish  tion ;  otherwise,  every  six  months  she 

her  right  in  an  action  at  law ;  but  this  would  have  to  bring  an  action  against 

delay  is  not  required  where  courts  of  those  who  held  jointly  with  her  for  her 

equity  have  concurrent   jurisdiction,  share  and  for  damages  for  the  detainer. 

See  ''nfra^  5.  Trial.  Under  modem  registration  laws  dis- 

1.  iTie  report  of  Dolin  v.  Coltman,  covery  is  not  necessary,  because  the 
I  Vern.  294,  is  vague,  inconsistent,  widow  can  ascertain  from  the  record 
and  unsatisfactory;  but  there  was  a  the  lands  in  which  she  has  a  dower 
question   of   fraud   in  barring  dower,  right. 

The  court  also  entertained  the  bill  be-  S.  Moor  v.  Black,  Cas.  temp.  Talb. 

cause,  in  case  the  estate  were  conveyed,  126. 

the  plaintiff  might  not  know  against  4.  Moor  v.  Black,  Cas.  temp.  Talb. 

whom  to  bring  her  writ  of  dower.  126. 

2.  In  Dormer  t*.  Fortescue,  3  Atk.  5.  In  Dormer  v,  Fortescue,  3  Atk. 
131,  an  heir  sued  for  rents  and  profits  131,  Lord  Hardwicke  said  :  '*  Suppose 
from  the  time  his  title  accrued.  Lord  a  widow  entitled  to  dower  of  an  estate, 
Hardwicke,  by  way  of  illustration,  upon  which  a  term  for  years  was  stand- 
said  :  **  If  a  widow  is  entitled  to  dower,  ing  out,  and  she  had  her  title  of  dower 
and  her  claim  is  merely  on  her  legal  out  of  the  reversion  of  the  term,  and 
title,  but  she  cannot  ascertain  the  she  comes  into  this  court  to  have  it 
lands  out  of  which  she  is  dowable,  removed  out  of  the  way,  they  will  de- 
this  court  will  assist  her  to  find  out  the  cree  her  an  account  of  the  rents  and 
lands,  and  the  court  will  order  her  to  profits  from  the  time  her  title  accrued, 
proceed  upon  a  particular  part,  and  and  will  set  the  term,  as  a  satisfied  one, 
reserve  the  further  consideration  till  out  of  the  way ;  but  if  that  term  had 
after  judgment,,  and  if  her  title  of  been  out  of  the  way  and  she  had  no 
dower  is  established  will  give  her  need  to  come  into  tnis  court,  it  would 
profits  from  the  time  not  only  of  her  have  been  otherwise." 
demanding,  which  is  the  time  from  6.  Curtis  v.  Curtis,  2  Bro.  C.  C.*620, 
which  she  is  to  have  it  in  her  writ  of  is  a  well-considered  leading  case.  A 
dower,  but  will  give  it  her  from  the  widow  brought  suit  against  the  heir 
time  of  her  title  accrued."  for  an  accounting  and  for  possession  of 

In  Moor  v.  Black,  Cas.  temp.  Talb.  one-third  of  her  husband's  freehold 
126,  the  husband  of  the  plaintiff  died  estates.  The  defendants  answered  that 
seized  of  an  undivided  interest  in  lands,  she  was  never  married  to  her  husband, 
and  the  defendants  had  possession  of  The  lord  chancellor  retained  the  bill 
the  title  deeds,  so  that  she  was  unable  for  twelve  months,  allowing  the  plain- 
to  bring  her  writ  of  dower  at  common  tiff  to  bring  her  action  at  law  to  try 
law.  Tlie  defendants  demurred,  alleg-  her  right  to  dower.  Before  issue 
ing  that  the  plaintiff  had  a  right  merely  joined  the  defendant  died,  leaving  all 
at  law  and  had  shown  no  impediment  his  freehold  estates  in  trust  for  his  wife 
to  her  recovery  at  law.  Lord  Chan-  for  life  with  remainders  over  to  his 
cellor  Talbot  held  that  the  plaintiff  first  and  other  sons.     The  widow  ex- 
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accounting.* 

Onievmiit  Juriidietioii. — In  the  later  cases  it  was  held  that  a  court 
of  equity  had  concurrent  jurisdiction  and  might  proceed  to 
admeasure   dower  in   cases  where  no  impediment  at  law  was 

alleged.*    These  decisions  were  followed  in  New  York  and  New 

hibited  her  bill  of  revivor  against  the  costs.     The  defendant  has  all  the  title 
wife  of  the  heir,  who  pleaded  that  the  deeds  in  his  hands  and  knows  what  the 
plaintiff  had  never  been  married,  and  estates  are;  his  conscience  is  affected, 
that  her  alleged   husband  had   never  and  yet,  instead  of  putting  me  into  pos- 
been  seized  of  the  lands.   The  bishop  of  session,  he  turns  me  out  of  doors,  and 
Bath  certified  the  marriage,  and  the  keeps  all  the  title  deeds.'     If  then,  she 
plaintiff  had  a  verdict  as  to  the  seizin,  comes  here  for  a  discovery  of  these 
The  plaintiff  and  the  wife  of  the  heir  matters,  she  shall  have  her  complete 
died  on  the  same  day.     The  executor  relief  in  this  court.     If  you  deny  her 
of  the  plaintiff   filed  a  bill  of  revivor  right  to  dower,  the  question  must  be 
against  the  devisee  of  the  heir  and  his  tried  at  law,  but  when  the  fact  is  as- 
personal  representative.    The  Master  certained  she  shall  have  her  relief  here, 
of  the  Rolls  ordered  that  the  former  It  must  be  supposed  the  dowress  has 
decree  be  carried  into  execution,  an  ac-  nothing  to  live  upon  but  her  dower, 
count  taken  of  the  rents  and  profits  of  and  the  mesne  profits  are  her  subsist- 
the  estate  after  the  decease  of  the  plain-  ence  from  the  time  of  her  husband's 
tiff's  husband  until  the  death  of  the  death;   and  the  course  of  this  court 
plaintiff,  and  that  the  executor  of  the  seems,  therefore,  to  have  been  to  as- 
plaintiff  should  have  one-third  of  such  sign   her  dower,    and   universally  to 
account.     On  rehearing,  Lord  Alvan-  give  her  an  account  from  the  death  of 
ley,  the   Master  of  the   Rolls,   said :  her  husband.  ♦  ♦  *  Now,  taking  it  for 
"Dower  Is  a  mere  legal  demand.     But  granted  that  the  widow,  coming  after 
then  the  question  comes,  whether  the  the  death  of  the  heir,  would  not  be  en- 
widow  cannot  come  either  for  a  dis-  titled  to  her  mesne  profits,  it  by  no 
covery  of  those  facts  which  may  enable  means  follows  that,  when  the  widow 
her  to  proceed  at  law,  and,  on  an  alle-  is  right  in  this  court,  but  the  heir  hap- 
gation  of  impediments  thrown  in  her  pens  to  die  before  she  has  fully  estab- 
way  in  her  proceedings  at  law,  this  fished  her  right,  she  is  not  entitled  to 
court  has  not  a  right  to  assume  a  ju- •   her  mesne  profits,  for,  unquestionably, 
risdiction  to  the  extent  of  giving  her  if  the  heir,  instead  of  contesting  the 
relief  for  her  dower,  and,  if  the  alleged  widow's  right,  had   admitted   it,   she 
facts  are  not  positively  denied,  to  give  would  have  been  entitled  to  her  decree 
her  the  full  assistance  oT  this  court,  for    mesne    profits,    and    his    having 
Her  remedy  at  law  is  a  writ  of  dower,  thrown  an  impediment  in  her  way  shall 
Generally  there  are  no  damages  in  real  not  make  the  difference.     At  the  same 
actions,  but  so  favorable  was  the  law  to  time,  I  must  admit  that  the  widow's 
this  particular  action  that  it  provided  right  at  law  is  gone  by  the  death  of  the 
a  special  relief  for  the  widow  by  g^v-  party." 

ing  her  damages.  As  to  dower,  the  1.  Curtis  v.  Curtis,  2  Bro.  C.C.  620; 
widow,  at  first,  was  only  entitled  to  Mundy  v.  Mundy,  2  Ves.Jr.  122,  4  Bro. 
have  an  assignment  of  the  land  by  metes  C.C.  295.  In  this  case  the  widow  prayed 
and  bounds.  Then  came  the  statute  for  an  account  of  the  arrears  since 
of  Merton.  The  deforcers  of  dower  the  death  of  her  husband,  and  that  the 
are  by  that  statute  fined  at  the  pleasure  dower  might  be  assigned,  and  the  fu- 
of  the  king."  Then  again,  in  arguing  ture  payment  secured, 
that  a  widow  is  on  a  par  with  an  in-  2.  Mundy  v.  Mundy,  2  Ves.  Jr.  122; 
fant  in  coming  into  equity,  the  Master  Pulteney  v,  Warren,  6  Ves.  Jr.  73. 
of  the  Rolls  says  :**  She  comes  here  and  "This  jurisdiction,  originally  nar- 
says, 'The  law  gives  me  dower  out  of  the  row  and  auxiliary,  has,  by  the  course 
estates  of  my  husband,  and  the  mesne  of  decision,  and  on  familiar  equitable 
profits  from  his  death.  I  do  not  know  principles,  been  expanded  to  the  ex- 
how  to  proceed;  for  if  there  ^hould  tent  of  affording  complete  relief  he- 
turn  out  to  be  any  mortgage  or  term  of  tween  the  partitas.  *  *  *  Although  it 
years  in  my  way,  then  I  must  pay  the  was  thus,  at  one  time,  supposed  that 
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Jersey y  It  is  now  well  established  that  courts  of  equity  have  con- 
current  jurisdiction  in  suits  for  the  assignment  of  dower  in  legal 
estates,  and  such  jurisdiction  is  exercised  by  both  the  federal  and 
state  courts.*  Whether  such  power  is  derived  from  the  general 
jurisdiction  of  courts  of  equity  or  from  constitutional  or  statutory 
provisions,  may  be  ascertained  from  the  citations ;  but  in  nearly 
all  the  states  where  dower  is  not  abolished,  the  suit  in  equity  has 
almost  superseded  the  suit  at  law.* 

the  jurisdiction  of  equity  was  ancil-  that  the  common-law  courts  had  exclu- 
lary,  and  could  not  attach  in  the  ab-  sive  jurisdiction  of  dower.  **  Whatever 
sence  of  impediments  at  law,  it  is  now  difference  of  opinion  on  this  subject 
well  settled  that  courts  of  equity  have  might  at  one  time  have  existed,  I  con- 
concurrent  jurisdiction  in  cases  of  le-  sider  it  settled  at  this  day  that  in  re- 
gal dower  or  dower  in  legal  estates."  lation  to  both  dower  and  partition  the 
Pomeroy's  Eq.  Jur.,  ^§  1380,  1382.  courts  of  law  and  equity  hold  a  concur- 
1.  Kew  Tork. — **  It  was  a  question  of  rent  jurisdiction.  ♦  ♦  *  It  is  indispen- 
doubt  for  some  time,  how  far  a  court  sable  in  many  cases,  for  the  sake  of 
of  equity  would  take  jurisdiction  of  a  discovery  by  the  oath  of  the  defendant 
case  for  the  assignment  of  dower.  The  as  to  the  property,  its  nature,  and  the 
jurisdiction  of  the  court  of  chancery  in  incumbrances  upon  it,  and  sometimes 
England  had  long  been  sustained  where  for  an  account  of  the  rents  and  profits, 
there  was  any  difficulty  in  the  way  of  that  the  jurisdiction  of  this  court 
the  widow's  proceeding  at  law;  as  an  should  be  maintained."  See  also 
outstanding  term,  the  want  of  iniforma-  Wright  v.  Wright,  8  N.  J.  Eq.  143; 
tionasto  the  title,  or  the  want  of  means  Hinchman  v.  Stiles,  9  N.  J.  Eq.  361, 
to  establish  the  title  of  the  husband  in  454;  Opdyke  r.  Bartles,  11  N.  J.  Eq. 
a  court  of  law,  in  consequence  of  the  133 ;  Rockwell  v,  Morgan,  13  N.  J. 
possession  of  the  deeds  by  the  heirs,  £q.  119,  384;  Ocean  Beach  Assoc,  v. 
etc.  And  finally  it  was  decided,  in  Brinley,  34  N.  J.  Eq.  438. 
thecaseof  Mundyf.  Mundy,  2  Ves.  Jr.  2.  Herbert  v.  Wren,  7  Cranch  (U. 
122,  that  a  demurrer  to  a  bill  for  dower  S.)  370.  In  this  case  Chief  Justice 
could  not  be  sustained,  although  the  Marshall  said:  "According  to  the 
bill  did  not  contain  any  allegation  .practice  which  prevails  generally  in 
that  there  was  an  impediment  to  the  England,  courts  of  equity  and  courts  of 
complainant's  remedy  in  an  action  at  law  exercise  a  concurrent  jurisdiction 
law.  It  may  therefore  be  considered  in  assigning  dower.  Many  reasons 
as  settled  in  Eng-land  that  the  court  of  exist  in  England  in  favor  of  this  juris- 
chancery  has  concurrent  jurisdiction  diction,  one  of  which  is  that  partitions 
with  courts  of  law  in  suits  for  the  assign-  are  made  and  accounts  are  taken  in 
ment  of  dower.  *  *  ♦  Chancellor  Kent  chancery  in  a  manner  highly  favorable 
also  considered  the  case  of  Swaine  v.  to  the  great  purposes  of  justice."  See 
Ferine,  5  Johns.  Ch.  (N.  Y.)  482,  as  also  Powell  v,  Monson,  etc.,  Mfg. Co., 
settling  the  jurisdiction  of  this  court  3  Mason  (U.  S.)  347;  Mathewson  v. 
in  the  same  way."  Badgley  v.  Bruce,  Phcenix  Iron  Foundry,  20  Fed.  Rep. 
4  Paige  (N.  Y.)  98;  Tompkins  v.  281;  Ferry  v.  Burnell,  14  Fed.  Rep. 
Fonda,  4  Paige  (N.  Y.)  4A8.  See  also  807 ;  In  re  Null,  3  Fed.  Rep.  71 ;  In rt 
Hazen  v,  Thurber,  4  Jonns.  Ch.  (N.  Ransom,  17  Fed.  Rep.  331;  Peirce 
Y.)  604;  Swaine  v,  Perine,  5  Johns,  v.  O'Brien,  29  Fed.  Rep.  402;  Schler 
Ch.(N.Y.)  482;  Hale  V.James,  6  Johns,  v.  Pullman  Palace  Car  Co.,  25  Fed. 
Ch.  (N.  Y.)  258;  Russell  V.Austin,!  Rep.  890;  Bottomly  v.  Spencer,  36 
Paige(N.  Y.)  192.  Fed.  Rep.  732;  Marshall  v.  Whit- 
After  dower  has  been  assig^ned  by  a  ney,  43  Fed.  Rep.  343;  Richards  v. 
court  of  equity,  the  surrogate  can-  Bellingham  Bay  Land  Co.,  47  Fed. 
not  order  such  land  sold  to  pay  debts  Rep.  854;  Grafflin  v,  Nevassa  Phos- 
of  a  deceased  husband.  Lawrence  v,  phate  Co.,  35  Fed.  Rep.  474. 
Miller,  2  N.  Y.  245.  S.  Alabama. — Beavers  v.  Smith,  11 
New  Jersey. — In  Hartshorne  r.  Harts-  Ala.  20;  Johnson  v.  Elliott,  12  Ala. 
home,  2  N.  J.  Eq.  349,  it  was  insisted  112;  Potier  v,  Barclay,  15  Ala.  439; 
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let  Conilned  to  IMreet  PneMdingi. — The  jurisdiction  is  not  confined 

to  the  assignment  of  dower  in  direct  proceedings  for  that  purpose, 

but  the  widow  may  obtain  this  relief  in  other  proceedings  in 

equity,  under  the  familiar  principle  that  where  a  court  of  equity 

lias  obtained  jurisdiction  over  some  portion  of  a  controversy  it 

■nay  award  complete  relief  to  all  the  parties  before  it,  although 

some  of  the  parties  might  obtain  the  same  relief  at  law.     Thus 

"Fry  v.  Merchant's  Ins.  Co.,  15  Ala.  Maine, — Freeman   r.    Freeman,   39 

810;  Shelton  v,  Carrol,  16  Ala.  148;  Me.  426;    Smith  v,  Eustis,  7  Me.  41; 

Edmondson  v.  Montague,  14  Ala.  370;  Wing  v.  Ayer,  53  Me.  465 ;  Lovejoy  v, 

Francis    v.    Garrard,    18    Ala.    794 ;  Vose,  73  Me.  46 ;  Simonton  v.  Gray, 

Thrasher  v.  Pinckard,   33  Ala.   616;  34  Me.  50. 

Owen  V,  Slatter,   26  Ala.  547;  Slatter  Maryland. —  Maccubbin    v.   Crom- 

r.  Meek,    35    Ala.    528;     Brooks    v,  well,  2  Har.  &  G.  (Md.)  443;  Wells  v. 

Woods,  40  Ala.  538;  Boyd  v.  Hunter,  Beall,  2  Gill  &  J.  (Md.)  468;  Steiger 

44  Ala.  705;    Morgan  v.  Henderson,  v,  Hillen,  5  Gill  &  J.  (Md.)  133;  Sell- 

102  Ala.  245;    Wood   V.  Morgan,  56  man  v.  Bowen,  8  Gill  &  }.  (Md.)  50; 

Ala.  397;   Sheppard  v,  Sheppard,  87  Scott  v.  Crawford,  11  Gill  &  J.  (Md.) 

AU.  560;   Gillespie  v,  Somerville,  3  365;  Darnallv.  Hill,  i2Gill&  J.  (Md.) 

Stew.  &  P.  (Ala.)  447.  388;    Kiddall  v,  Trimble,  i  Md.  Ch. 

Arkansas. — Ex   p,  Crittenden,    10  143;    Abercrombie  v.  Riddle,  3  Md. 

Ark.  333;  Crittenden  V.  Woodruff,  11  Ch.  320;  Chase's  Case,  i  Bland  (Md.) 

Ark.  82;  Menifee  i;.  Menifee,  8  Ark.  206;    Naill   v.   Maurer,   25   Md.  532; 

37;    Hewitt    V,    Cox,    55    Ark.   225;  Grove  v.  Todd,  45  Md.  252;  Mitchell 

Hilliard  v.  Hilliard,  50  Ark.  34.  v.  Farrish,  69  Md.  235. 

Delaware. — Farrow    v.    Farrow,    i  Michigan. — Brown   v,   Bronson,  35 

Del.  Ch.  457 ;  Ridgeway  v.  Newbold,  Mich.  415. 

I  Harr.  (Del.)  385 ;  Layton  v.  Butler,  4  Mississippi, — Turner  v,  Morris,  27 

Harr.  (Del.)  507.  Miss.  733. 

-F/^riVfl.—Chaires  v.  Shepard,  7  Fla.  Missouri, — Rankin  v,   Oliphant,   9 

?7;   Milton  v.   Milton,   14  Fla.   369;  Mo.  239;  Roberts  v.  Walker,  loi  Mo. 

lenderson  v.  Chaires,  35  Fla.  423.  597 ;  Rannels  %k  Washington  Univer- 

Illinois, — Blain  v.  Harrison,  11  111.  sity,  96  Mo.  226;  Young  v.  Thrasher, 

334;  Tumey  v.  Smith,  14  111.  242;  Os-  115  Mo.  222. 

borne  v.  Horine,  17  111.  92;    Hart  v.  North  Carolina, — Campbell  v.  Mur- 

Burch,  130  111.  426;  Coburn  v.  Her-  phy,  2  Jones  Eq.  (N.  Car.)  357;  Whit- 

rington,  114  111.  104;  Burns  v.  Miller,  head  v.  Clinch,   i  Murph.  (N.  Car.) 

no  III.  242;  Heisen  v.  Heisen,  145  111.  128;  Pollard  v.  Slaughter,  92  N.  Car. 

658;  Simpson  v.  Ham,  78  111.  203.  81 ',  Efland  v,  Efland,  96  N.  Car.  488; 

Indiana. — Malint;.Coult,4lnd.535;  Parton  v.  Allison,  109  N.  Car.  674. 

Wells  V.  Sprague,  10 1 nd.  305;  Strong  Ohio,  —  Todd    v.    Beatty,    Wright 

V.  Clem,  12  Ind.  37.  (Ohio)  460;  Allen  v.  McCoy,  8  Ohio 

Iowa. — McCraney   v.  McCraney,  5  (pt.  2)  418;  Finch  v.  Finch,  10  Ohio 

Iowa  232;  Gano  v.'Gilruth,  4  Greene  St.  501;   Larrowe  v.  Beam,  10  Ohio 

(Iowa)  453;  Phares  V.  Walters,  6  Iowa  498;    Boltz    v,    Stoltz,    41  Ohio    St. 

106;  Thomas  v,  Thomas,  73  Iowa  657 ;  540. 

Starry  v.  Starry,  21  Iowa  254.  Rhode  Island. — Kenyon  v,  Kenyon, 

Kentucky, — Kendall  v.  Honey,  5  T.  17  R.  I.  539;  Maxon  v.  Gray,  14  R.  I. 

B.  Mon.  (Ky.)  282;  Jones  v.  Todd,  2  641. 

J.  J.   Marsh.    (Ky.)   359;    Stevens   v,  Vermont, — Danforth  t;.Smlth,23  Vt. 

Smith,  4  J.  J.  Marsh.  (Ky.)  64 ;  Robert-  347. 

son  V.  M'Daniel,  5  I.  J.  Marsh.  (Ky.)  Virginia. — Grayson  v,  Moncure,  i 

11;  Marshall  tr.  Anderson »  i  B.  Mon.  Leigh   (Va.)  449;   Tod  v.    Baylor,  4 

(Ky.)i98;  Gray  t^.  Sparrow,  3  B.  Mon.  Leigh  (Va.)  490;  Blair  t;.  Thompson, 

(Ky.)  no;  McElroy  v,  Wathen,  3  B.  11  Gratt  (Va.)  441;   Boyden  v»  Lan- 

Mon.  (Ky.)  135 ;  Gaston  v.  Bates,  4  B.  caster,  2  Patt.  &  H.  (  Va.)  198 ;  Blunt  v, 

Mon.  (Ky.)  3&;  Lawson  v.  Morton,  Gee,  5  Call  (Va.)48i. 

6Dana  (Ky.)  471 ;  Wall  v.  Hill,  7  Dana  West  FiV^Vij a.— Morgan  v,  Blatch- 

(Ky.)  173-  ley,  33  W.  Va.  155. 
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the  widow  cannot  recover  dower  in  partition  proceedings,^  unless 
it  be  in  a  suit  in  equity,  where  such  relief  may  be  necessary  to  a 
complete  adjudication  of  the  rights  of  all  the  parties  before  the 
court.*  In  some  states  where  a  wife,  obtaining  divorce  on  account 
of  the  fault  or  aggression  of  her  husband,  is  entitled  to  dower  in 
his  lands  as  if  he  were  dead,  it  is  held  that  she  cannot  obtain  an 
assignment  of  dower  in  the  divorce  suit,  but  must  recover  her 
dower  in  the  usual  proceedings.*  A  court  of  equity  may  assign 
dower  in  suits  to  set  aside  fraudulent  conveyances  made  by  the 
husband  to  defeat  dower,*  or  to  cancel  releases  of  dower  obtained 
from  the  wife  by  fraud.*  Where  the  wife  has  joined  with  her 
husband  in  a  conveyance  to  defraud  creditors,  she  may  recover 
dower  in  suit  to  have  such  conveyance  set  aside.* 

lignnotioDB. — It  seems  that  an  injunction  will  be  granted  in  suits 
for  dower  as  in  other  cases.''^  But  an  injunction  will  not  be 
granted  against  a  widow  to  restrain  her  from  prosecuting  numerous 
suits  against  the  owners  of  various  tracts  of  land  which  formerly 
constituted  one  body  of  land.®     In  this  proceeding  the  dower 

1.  Coles  V,  Coles,  15  Johns.  (N.  Y.)  See  petitions  in  Bear  v,  Stahl,  61 
319  ;  Matter  of  Sipperly,  44  Barb.  (N.  Mich.  203;  Rockwell  v.  Rockwell,  81 
Y.)  370;  Tanner  v,  Niles,  i  Barb.  (N.    Mich.  493. 

Y.)  560;  Brown  r.  Adams,  2  Whart.  5.  Smart  v,  Waterhose,  10  Yerg 
(Pa.)  188.  (Tenn.) 94 ;  Miller  v.  Stepper, 32 Mich 

2.  Thomas  v.  Thomas,  73  Iowa  657 ;     194. 

Johnson  7;.  Johnson,  I  Munf.  (Va.)  549;  6.  Summers  v,  Babb,    13   111.  483 

Bush  V,  Bush,  5  Del.  Ch.  144.    See  Robinson  v.  Bates,  3  Met.  (Mass.)  40 

contra^  Haulenbeck  v,  Cronkright,  23  Woodworth  v.  Paige,  5  Ohio  St.  71 

N.  J.  Eq.  407.                                               .  Belford  v.  Crane,    i6  N.  J.  Eq.  265 

Illinois, — Section  23  of  c.  106,  **  Par-  Malloney  r.  Horan,49  N.  Y.  iii ;  Du 

tition  *'  (Starr  &  C.  Stat.),  provides  that  gan  v,  Massej,  6  Bush  (K7.)  81 ;  Rich 

'*  if  dower  has  not  been  allotted  to  the  ardson  v,  Wyman,  62  Me.  280 ;  Wjman 

person  entitled  thereto,  or  the  home-  v.   Fox,   59    Me.   100;    Bohannon  v. 

stead  set  off,  in  case  any  party  to  the  Combs,  97  Mo.  446. 

suit  is  entitled  to  an  estate  of  home-  7.  In  a  suit  in  equity  by  an  heir 

stead   in  the    premises,  or    any    part  against  the  widow  and  other  heirs,  the 

thereof;  such  dower  may   be  allotted  defendants  will  not  be  enjoined  from 

and  such  homestead  set  off  by  the  com-  collecting  the  rents  or  from  instituting 

missioners;   and  if  the  court  shall  so  proceedings  at  law  for  dower,  where 

direct,  the  premises  so  allotted  or  set  it  is  not  alleged  that  such  rents  will 

off   may    be    partitioned    among    the  be  irretrievably  lost  by  reason  of  the 

claimants,  subject  thereto."     Fleming  insolvency  of  those  receiving  them,  or 

V.  Vennum,  45  111.  374;  Priddy  v.  Grif-  that  the  rents  are  jeopardized.    Knigh- 

fith,  150  111.  560;  Hartwell  v.  De  Vault,  ton  v.  Young,  22  Md.  359  ;  Kenan  v. 

159  111.  325 ;  Tink  v.  Walker,  148  III.  234.  Johnson,  48  Ga.  28. 

3.  Smith  V,  Smith,  13  Mass.  231 ;  Where  the  widow  is  denied  an  in- 
Holmes  v.  Holmes,  54  Minn.  352.  Junction  against  a  tenant  in  possession 

4.  Rockwell  v,  Rockwell,  81  Mich,  under  a  lease  for  years,  because  she 
493 ;  Brooks  v,  McMeekin,  37  S.  Car.  had  an  adequate  remedy  at  law  by  ter- 
285 ;  Flowers  v.  Flowers,.  89  Ga.  632 ;  minating  the  lease  for  nonpayment  of 
Petty  V,  Petty,  4  B.  Mon.  (Ky.)  215;  rent,  the  court  will  hot  retain  the 
Davis  V.  Davis,  5  Mo.  183 ;  Tate  zk  Tate,  cause  to  admeasure  dower.  Shores  v. 
X  Dev.  &  B.  Eq.  (N.  Car.)  22;  Swaine  Shores,  34  Mo.  App.  208. 

V.  Perine,  5  Johns.  Ch.  (N.  Y.)  482;  8.  The  widow  has  a  right  to  proceed 

Holmes  v.  Holmes,  3  Paige  (N.  Y.)  at  law  against  each  owner  separately, 

363;    Lake  v.   Nolan,  81   Mich.    112;  and,   after    establishing  her  right  to 

Londont;.  London,  I  Humph.  (Tenn.) I.  dower,  may  join  all  the  parties  in  a 
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may  be  assigned,  or  the  decree  may  direct  a  sale  of  the  property 
and  award  dower  in  the  surplus.*  After  foreclosure  her  remedy 
is  by  an  action  to  redeem.* 

OUmt  Proceedingi. —  Dower  may  also  be  assigned  in  an  action  for 
an  accounting;^  to  declare  a  trust  in  real  estate  ;*  to  foreclose  a 
mechanic's  lien  ;  *  in  a  proceeding  by  an  administrator  or  executor 
to  sell  real  estate.* 

2.  Parties — a.  Plaintiffs. — The  widow  is  generally  the  plaintiff 
in  a  suit  for  dower,''  but  where  she  has  sold  or  assigned  her  right 
of  dower,  before  admeasurement,  her  assignee  may  maintain  the 
action.® 

Hdr  or  Owner  of  Land. — In  cases  where  a  court  of  equity  has  juris- 
diction, an  heir,®  or  the  owner,  of  real  estate*^  in  which  a  widow 

suit  in  equitj,  where  all  their  rights  as  a  plaintiff.     Turner  v.  Morris,  27 

maj  be  adjusted  and  dower  admeas-  Miss.  733. 

ured.    Ocean  Beach  Assoc.  v.Brinley,  8.  Potter  v.  Everitt,  7  Ired.  Eq.  (N. 

34  N.J.  £q.  438.  Car.)  152;  Parton  v.  Allison,  iii  N. 

An  Action  at  Law  for  Dower  will  not  Car.  429;  Strong  v.  Clem,  12  Ind.  37; 
beenjoined  because  thewidow  is  in  pK>8-  Maccubbin  v.  Cromwell,  2  Har.  &  G. 
session  of  the  estate  and  is  committing  (Md.)  443 ;  Mutual  L.  Ins.  Co.  v.  Ship- 
waste.    Kenan  v.  Johnson,  48  Ga.  28.  man,  1x9  N.  Y.  324;  Todd  v.  Beatty, 

1.  Mantz  V.  Buchanan,  i  Md.  Ch.  Wright  (Ohio)  460;  Morgan  v.  Blatch- 

202;    Holden  v.  Dunn,  144  111.  413;  ley,  33   W.   Va.   155;  Dobberstein  v. 

New  York  L.  Ins.  Co.  v.  Mayer,  14  Murphy  (Minn.  1896),  66  N.  W.  Rep. 

Daly  (N.   Y.)   318;     Mandel  v,   Mc-  204;     Brown    v.    Meredith,    2     Keen 

Clave,  46  Ohio  St.  407.  527.    See  contra^  Strong  v.  Bragg,  7 

S.  (yibson     V.     Crehore,     3    Pick.  Blackf.  (Ind.)  62,  ci7f#r^4  Kent'sCom. 

(Mass.)  475;    Chiswell  v,  Morris,  14  61 ;  Jacoway  v.  McGarrah,  21  Ark.  347. 

N.  J.  Eq.  loi;    Eldridge  i;.  Eldridge,  ^'Before  the  assignment  of  her  dower, 

14  N.  J.  Eq.  195.  a  widow  is  not  seized  of  any  portion  of 

8.  Grano  V.  Gil  ruth,  4  Greene  (Iowa)  the  real  estate  of  her  husband,  and  can- 

453.  not,  therefore,  convey  any  title  at  law 

4.  Hawley  v,  James,  5  Paige  (N.  Y.)  to  it.  She  can,  however,  make  such  a 
318.  contract  concerning  it  as  equity  can 

In  Stewart  v.   Chadwick,   8    Iowa  and  will,  under  proper  circumstances, 

463,  the  court  refused  to  admeasure  enforce."     Potter  v.  Everitt,  7  Ired. 

dower    in    such    proceeding.     "The  Eq.  (N.  Car.)  252. 

widow  of  W.  has  no  estate,  as  such,  for  Action  by  Heirs. — A  widow  is  not  a 

which  she  can  sue  at  present,  as  in  this  proper  party  plaintiff  in  an  action  by 

case.    The  right  descends  upon  the  the  heirs  to  have  lands  in  the  name  of 

heirs  at  law,  and  when  they  have  re-  a  third  person  declared  to  be  in  trust 

covered,  she  makes  her  claim  of  dower  for  the    husband's  estate.     She  must 

npon  them."  await  the  termination  of  the  suit  and 

5.  McClure  v,  Fairfield,  153  Pa.  St.  institute  a  separate  proceeding  for 
411.  dower  in  case  the  heirs  refuse  to  assign 

I.  In  re  Rawlings,  81  Iowa  701.  it  to  her.     Stewart  v,   Chadwick,    8 

T.  Wliare  tlie  Widow  Is  an  Inftnt  she  Iowa  463. 

may  maintain  the  action  for  dower  as  in  The  Widow  and  tlio  Heirs  may  Join  as 

other  cases  where  an  infant  is  plaintiff,  plaintiffs  in  an  action  to  have  a  con- 

Phelan  v,  Phelan,  Draper  (U.  C.)  386.  veyance  set  aside  because  the  husband 

Wliere  tbe  Widow  Karrles  during  a  suit  was  an  imbecile  and  incompetent.  Gray 

for  dower  it  is  not  error  to  make  her  v.  Sparrow,  3  B.  Mon.  (Ky.)  no. 

husband   a  cocomplainant,  but  he  is  9.  Roberts  v.  Walker,  loi  Mo.  597 ; 

not  a  necessary  party .    Portier  v.  Bar-  Young  v.  Young,  7  Mackey  (D.  C.) 

clay,  15  Ala.  439.  243;  Allsmiller  v.  Freutchenicht,  86 

If  the  widow  has  married,  the  second  Ky.  198. 

husband  may  join  with  her  in  the  bill  10.  The  husband's  grantee  may  resort 
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has  or  claims  to  have  a  right  of  dower,  may  maintain  a  suit  to 
quiet  title  or  to  ascertain  and  admeasure  dower. 

The  Cnditort  of  the  Widow  may  obtain  an  assignment  of  dower  by 
a  decree  in  equity.  In  such  case  the  action  for  admeasurement 
of  dower  is  generally  brought  by  a  receiver  appointed  by  the 
court.* 

b.  Defendants — ^au  Adverw  Partief. — In  a  suit  in  equity  not 
only  the  tenant  of  the  freehold,  but  all  other  persons  having  a 
claim  or  interest  in  the  property  adverse  to  the  widow,  may  be 
nlade  parties  defendant,  as  the  object  of  the  proceeding  is  not 
merely  to  obtain  a  division  and  possession  of  the  land,  but  to 
adjudicate  the  rights  of  all  persons  having  adverse  interests.* 

to  equity  to  have  dower  assigned  to  a  erty  is  owned  by  a  married  woman  her 

widow  in  possession  of  the  property,  husband  is  a  necessary  party  defend- 

See  dictum  in  Shelton  v.  Carrol,  i6  ant.     Morse  t*.  Thorsell,  78  111.  600. 

Ala.  148.  Where  the  Widow  Aesigns  her  dower 

In  Thrasher  t;.  Pinckard,  23  Ala.  616,  before  it  has  been  admeasured  to  her, 

the  purchaser  of  real  estate,  on  a  con-  she  is  a  necessary  party  defendant  in 

tract  for  "  good  and  lawful  titles,"  was  an  action  by  the  assignee  for  dower, 

sued  in  an  action  at  law  for  the  balance  Parton  x\  Allison,  iti  N.  Car.  429. 

of  purchase  price.     The  vendor  had  Tlie  Adndnletrator of  tbe  Deceased  hus- 

died  leaving  heirs  having  an  interest  in  band  is  not  entitled  to  become  a  party 

the  balance  of  the  purchase  price,  and  to  a  suit  for  assignment  of  dower,  as 

his  widow  claimed  dower  in  the  real  the  title  vested  in  the  heirs,  and  the 

estate.     The  purchaser  brought  a  suit  administrator  has  no   interest  in  the 

against  the  heirs  and  the  widow,  to  land.     Campbell  t\  Murphy,   2  Jones 

enjoin  the  proceedings  at  law,  to  have  Eq.  (N.  Car.)  357 ;    Kenyon  z\  Ken- 

the  dower  claim  settled  and,  if  allowed,  yon,  17  R.  I.  539. 

that  the  same  be  allowed  in  a  gross  sum  legal  Title  Held  1&  Tmit. — Where  the 

of  money  and  that  the  amount  be  de-  legal  title  is  held  by  A  for  himself, 

ducted    from    the    unpaid    purchase-  and  also  in  trust  for  B,  both  are  neces- 

money.     It  was  alleged  in  the  bill  that  sary  parties  defendant  where  both  are 

valuable  improvements  had  been  erect-  in  joint   possession  of  the  property, 

ed  on  the  premises,  of  such  character  Rand  z\  Walker,  117  U.  S.  340. 

that  the  probate  court  could  not  do  The  Aaelgnee  of  a  Hortgaife  on  the 

justice   by  assigning    the    dower    by  premises    is    not    a    necessary    party 

metes  and  bounds.     It  was  held  that  where  no  relief  is  sought  against  him. 

the  bill  stated  a  good  cause  of  action  Hartshorne  f.  Hartshome,  2  N.  J.  Eq. 

and  gave  a  court  of  equity  jurisdiction.  349. 

1.  In  cases  where  the  right  of  dower  New  Jertey. — ^The  case  of  Drost  r. 
is  subject  to  execution  the  decree  of  a  Hall,  52  N.  J.  Eq.  68,  is  opposed  to  the 
court  of  equity  usually  declares  that  above  rule.  A  demurrer  was  sus- 
such  right  -shall  be  admeasured  and  tained  to  a  bill  in  equity  because  it 
sold  by  a  receiver.  McMahon  i'.  Gray,  was  merely  alleged  that  defendants 
150  Mass.  289;  Tompkins  t;.  Fonda,  4  had  or  claimed  to  have  some  interest  in 
Paige  (N.  Y.)  4J.8;  Davison  v,  Whit-  the  land,  without  defining  such  inter- 
tlesey,  I  MacArtnur  (D.  C.)  163;  Bolta  est,  as  that  of  owner,  incumbrancer, 
V.  Stol2,  41  Ohio  St.  540.  See  decree  tenant  for  years,  or  other  interest, 
in  the  latter  case.  "The  bill,"  it  wus  said,  "  wholly  fails 

This  remedy  is  denied  in  Maxon  v.  to  show  that  the  defendants  have  such 

Gray,  14  R.  I.  641,  on  the  ground  that  an  estate  in  the  land  in  which  dower  is 

courts  of  equity  had  no  jurisdiction  in  claimed    as    invests    them    with    the 

that  state,  either  by  statute  or  general  power  to  assign  dower  or  makes  it  their 

jurisdiction.  duty  to  do   so.      For   this  reason,  I 

2.  Badgley  t».  Bruce,  4  Paige  (N.Y.)  think,  the  demurrer  must  be  sustained 
98;  Hewitt  7'.  Cox,  55  Ark.  225.  with  costs." 

KarHed  Woman.^'Where  the  prop-        Tntatees  who,  by  the  terms  of  the 
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Wkin  tfaa  Land  has  b«eiL  Sold  In  Separate  Traeti  the  widow  may  proceed 

against  the  owner  of  one  tract.  In  such  case  the  purchasers  of 

other  tracts  are  not  necessary  parties.*  Or  she  may  proceed 
against  the  owners  of  all  the  tracts  aliened  by  her  husband,^  and 
in  such  case  all  the  parties  having  or  claiming  an  interest  in  each 
tract  must  be  made  defendants.* 

Ttaaat  under  Lease. — The  tenant  who  entered  into  possession 
under  a  lease  from  some  party  other  than  the  widow  is  a  proper 
party  defendant.* 

will,  ire  to  hold  the  estate  for  the  use  eral  tracts  ^if  the  same  can  be  done  with- 

of  the  wife  during  her  life,  and  on  her  out    prejudice  to  the    rights    of   anj 

death  to  convey  to  the  testator's  chil-  person  claiming  title  to,  or  holding  a 

dren,  are  necessary  parties,  as  they  have  lien  on,  such  lands."     It  was  held  that 

a  title  adverse  to  the  widow's  right  of  the  action  could  be  maintained  against 

dower.   Drostet^.  Hall  (N.J.  £q.  1894),  ^^  owner  of  one  lot.    Approved  in 

29  Atl.  Rep.  437.  Coburn  v,  Herrington,  114  111.  104. 

OreditOTB  of  the  wife  are  not  neces-  2.  Marshall  v.  Anderson,  i  B.  Mon. 

sary  or  proper  parties,  as  they  can  levy  (Ky.)  198.     See  f<?«/r<7,  under  statute, 

on  the  property  after  admeasurement.  Barney  v»  Frowner,  9  Ala.  901.  A  bill 

Ramsour  f.  Ramsour,  63  N.  Car.  231.  is  not  multifarious  because  the  wife 

A  creditor  of  the  deceased  husband  seeks  dower  in  separate  tracts  of  land 
maj  be  permitted  to  intervene  after  aliened  by  the  husband  during  cover- 
decree  and  object  to  the  admeasure-  ture,  without  her  relinquishment.  The 
ment  of  dower  as  excessive.  Ex  p.  plaintiff  may  elect  to  proceed  against 
Moore,  64  N«  Car.  90.  each  separately  or  all  together.  Boyden 

1.  Coburn  v.  Herrington,  1 14  111.  104;  v.  Lancaster,  3  Patt.  &  H.  ( Va.)  198. 

Hartshorne  v,  Hartshorne,  2  N.  }.  Eq.  In  New  Jenay  the  rule  is  that  only 

349;  Droste  v.  Hall  (N.  }.  Eq.  1894),  ^9  Parties  interested  in  one  tract  can  be 

Atl.  Rep.  437.  joined  as  defendants.     Where  the  de- 

Wbere  lands  have  been  sold  in  par-  fendants  were  purchasers  of  separate 
eels  at  a  judicial  sale  and  the  widow  tracts  the  court  said :  *'  To  join  all  of 
and  heirs  sue  for  partition  and  dower  these  parties  in  one  bill  which  prays 
in  one  parcel,  the  purchasers  of  other  relief  tnat  must  be  three  distinct  assign- 
parcels  at  the  sale  are  not  necessary  ments  of  dower  in  the  three  separate 
parties.     Hart  v.  Burch,  130  III.426.  pieces  of   property,    is    to   unite  sev- 

Although  the  statute   requires  the  eral  distinct  and  independent  demands 

application  for  dower  in  the  probate  against  different  defendants  in  the  same 

court  to  Include  all  the  lands  which  He  bill,  and  such  joinder  renders  the  bill 

in  the  county,  a  court  of  equity  will  multifarious."      Droste  v.  Hall  (N.  J. 

entertain  a  bill  for  dower  in  a  portion  Eq.  1894),  ^9  ^^^'  I^ep.  437. 

of  the  property  in  the  county,  if  the  8.  Where  it  is  apparent  from  the  bill 

property  is   improved   or  so  situated  and  exhibits  that  necessary  parties  have 

thatdowercannotbe  assigned  by  metes  not  been  joined,  the  court  will,  on  its 

and  bounds  as  in  other  cases.     Owen  own  motion,remandthe  cause,  although 

V,  Slatter,  26  Ala.  547.  the  objection  was  not  properly  raised. 

In  Allen  v.  McCoy,  8  Ohio   (pt.  2)  Morgan  v,  Blatchley,  33  W.  Va.  155. 

463,  the  land   had  been   conveyed  to  4.  Mcintosh  v.  Wood,  15  Grant's  Ch. 

numerous  parties  and  platted  into  town  (U«  C.)  92. 

lots.     The  wife  brought  her  bill  in  In  Badgley  v,  Bruce,  4  Paige  (N. 

chanceiy  against  the  owner  of  one  lot.  Y.)  98,  the  land  had  been  sold  on  exe- 

The  statute  provided  that  the  widow  cution  to  S.,  who  conveyed  to  B.,  who 

nii^t  file  her  petition  against  *' the  heir  leased  the  land  to  H«  for  a  term  of 

or  other  person  having  the  next  imme-  years.    The  court,  in  sustaining  a  bill 

diateestate  of  inheritance,"  and  em  pow-  against  B.   and   H«  for  dower,  said: 

ered  the  court  to  '*  render  such  decree  **  Previous  to  the    Revised   Statutes, 

in  the  premiaea  as  shall  appear  just  and  the  remedy  at  law  for  dower  was  by  a 

consistent  with  the  rights  of  all  the  writ  of  dower  unde  nihil  habei.     But 

parties   interested  therein,'*  «and  that  as  this  was  a  species  of  real  action,  it 

dower  might  be  assigned  in  one  of  sev-  could  only  be  sustained  against    the 
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PartlM  Who  haTe  Had  Titlo  in  the  lands  but  have  conveyed  all  their 
interest  to  the  present  owners,  are  not  necessary  parties 
defendant.* 

8.  Bill  or  Petition — Vmu  EMontUl  to  Bight. — The  bill  or  petition  for 
dower  should  allege  all  the  facts  essential  to  the  establishment 
of  the  right  of  dower,  as  the  marriage  of  demandant  to  the 
deceased,  the  seizin  of  the  husband  during  coverture  of  a  certain 
estate  and  his  alienation  during  his  lifetime  or  seizin  at  the  time 
of  his  death,  the  possession  of  the  lands  by  the  defendants  under 
certain  titles  or  claims  of  title,  and  their  refusal  on  demand  to 
assign  dower.* 

Bomody  at  Law. — The  bill  for  dower  usually  contained  sufHcient 
allegations  to  show  some  impediment  preventing  an  adequate 
remedy  at  law,  or  other  facts  which  would  give  the  court  jurisdic- 
tion.'    In  modem  practice  such  allegations  will  not  be  necessary, 

owner  of  the  freehold.  It  would  Ing  their  liabilities;  that,  in  action  for 
not  have  lain  against  the  defendant  dower,  the  present  owners  of  the  land 
H.,  who  was  merely  a  tenant  for  are  the  only  necessary  defendants, 
years.  The  widow  applied  to  the  S.  The  essential  facts  to  be  alleged 
tenant  in  possession,  and  he  re-  in  a  bill  have  been  stated  as  follows: 
fused  to  assign  her  dower,  because  he  **  Although  the  bill  is  not  as  particular 
was  not  the  owner  of  the  land;  and  in  its  statement  of  the  husband's  title 
the  tenant  of  the  freehold  refused  to  and  of  its  transmission  to  the  defend- 
give  her  the  assignment  to  which  she  ants  as  it  might  have  been,  •  •  •  yet  it 
was  entitled,  because  he  had  a  cove-  alleges  distinctly  the  relation  of  hus- 
nant  of  warranty  from  some  one  else,  band  and  wife,  the  death  of  the  husband, 
Under  such  circumstances,  I  think  she  his  seizin  and  alienation  during  cover- 
was  right  in  applying  to  the  equity  ture,  and  the  possession  of  the  land, 
court  for  relief,  so  that  she  might  ob-  with  claim  of  title  by  the  defendants, 
tain  the  actual  possession  of  her  dower  These  allegations  certainly  show  the 
right  in  the  premises,  notwithstanding  substantial  requisites  for  the  establish- 
the  existence  of  the  term  for  years."  ment  of  the  right.     And  although  it 

Mew  Jersey. — This  is  denied  in  New  be  admitted  that  they  may  all  be  true, 

Jersey,  where  it  is  held  that  the  de-  and   yet    that    other    facts  may  exist 

fendants  must  have  such  an  estate  in  which  show  that  there  is  no  right  of 

land  as  invests  them  with  the  power  to  dower,  we  apprehend  that,  as  the  alle- 

assign  dower.     Drost  v.  Hall,  52  N.  }.  gations  of  the  bill  are  sufficient, /ritna 

Eq.  68.  /(icie,  to  support  the  title,  it  was  not 

1.  Where  the  husband  sold  the  prop-  necessary  for  the  complainant  in  the 

erty  in  his  lifetime  it  is  not  necessary  first  instance,  to  negative  all  or  any 

to   make   his  heirs  defendants.     Boy-  facts  by  which  it  might  possibly  be 

den  V,  Lancaster,  2  Patt.  &  H.  (Va.)  avoided.**    Wall  v.  Hill,  7  Dana  (KvO 

198.  173. 

In  Blair  v,  Thompson,  11  Gratt.  8.  Moor  v.  Black,  Cas.  temp.  Taib. 
(Va.)  441,  the  wife  brought  a  suit  in  126;  Pulteney  v.Warren,6  Ves.  Jr.89; 
equity  against  all  the  parties  who  had  Strickland  v.  Strickland,  6  Beav.  81. 
acquired  title  from  her  husband,  and  **  In  point  of  practice,  the  writer  be- 
also  all  the  parties  through  whom  the  lieves  that  bills  for  dower  uniformly 
title  had  been  conveyed  by  several  allege  impediments  to  recovery  at  law, 
intermediate  conveyances,  which  were  either  real  or  supposititious,  in  order 
set  out  in  the  bill.  The  defendants  to  attract  the  jurisdiction."  Park  on 
joined  issue  among  themselves  as  their  Dower  327. 

several  liabilities  to  each  other.    It  was  It  is  not  clear  from  the  reports  that 

held  that  as  such  issues  did  arise  from  any  impediment  at  law  was  alleged  in 

the  plaintiff's  pleading  and  proof,  the  the  following  cases:  Mundy  r.  Mundy, 

CQurt  would  grant  no  decree  concern-  2  Ves.  Jr.  122,  4  Bro.  C.  C.295;  Curti« 
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as  courts  of  equity  have  original  jurisdiction,  or,  in  some  states, 
concurrent  jurisdiction,  and  in  many  states  the  courts  have  jurisdic- 
tion both  in  law  and  in  equity. 

widowhood. — It  should  be  alleged  that  the  demandant  was  the 
wife  of  the  deceased.* 

Mda  and  Title. — The  bill  should  show  that  the  husband  of  the 
demandant  was  seized  during  coverture  in  such  an  estate  as  would 
entitle  her  to  dower,^  but  it  need  not  show  that  the  husband  was 
invested  with  a  legal  title  where  dower  is  in  equitable  estates.' 

A  DemAad  for  assignment  of  dower  should  be  alleged.^ 

4.  Answer. — The  answer  must  conform  to  the  rules  of  chancery 
practice.* 

Legal  or  Equitable  Defeiuof. — Where  the  widow  is  seeking  equitable 
relief,  in  addition  to  the  assignment  of  dower,  any  defense,  legal 
or  equitable,  may  be  set  up  in  the  answer.®     But  in  the  early 

V.  Curtis,  a  Bro.  C.  C.  620;    Wild  v,  the  premises  described  in  her  petition, 

Wells,  I  Dick.  3.  or  in  any  part  thereof."     The  court 

An  Anegatton  of  Ftand  and  Undne  In-  held  that  this  amounted  to  '*  a  kind  of 

flQMice  must  aver  sufficient  facts  show-  a  general  issue — a  form  of  pleading 

ing  that  the  grantor's  will  was  over-  wholly  inadmissible  under  the  code  or 

come,  or  the  bill  will  not  be  sufficient  in  chancery,  and  will  not  be  further 

See  Jackson  v.  Rowell,  87  Ala.  685.  considered." 

1.  Where  it  was  alleged  in  the  peti-  Where  facts  are  alleged  in  a  bill  that 
tion  that  the  appellant  **  was  not  the  show  that  the  action  is  not  barred  by 
wife  of  M.  at  the  time  of  his  death,  the  statute  of  limitations,  in  anticipa- 
havingbecn  divorced  from  him  several  tion  of  such  defense,  a  plea  setting  up 
years  before,"  it  will  not  be  presumed  such  defense  in  bar  must  deny  the 
that  the  divorce  was  merely  from  bed  avoiding  facts  alleged  in  the  bill,  and 
and  board,  as  such  presumption  would  must  be  accompanied  by  an  answer 
be  in  favor  of  the  pleader.  McKean  denying  or  avoiding  such  facts.  Hen- 
V.  Brown,  83  Ky.  208.  derson  v.  Chaires,  35  Fla.  423. 

2.  Wing  V,  Ayer,  53  Me.  465 ;  Free-  6.  Cauley  v.  Lawson,  5  Jones  Eq.  (N. 
man  v.  Freeman,  39  Me.  426.  Car.)  132;  Murphey  v.  Avery,  1  Dev. 

S.  A  bill   in   equity  is  demurrable,  &  B.  (N.  Car.)  25;  Murphy  v.  Mur- 

when,  instead  of  alleging  that  the  com-  phy,  12  Ohio  St.  407. 

plainant's  husband  or  some  one  to  his  Where  the  husband  had  an  equitable 

use  was,  at  some  time  during  the  mar-  estate  in  land  as  vendee  under  a  bond 

riage,  seized  of  an  estate  of  inheritance  for  a  deed,  but  had   transferred   the 

in  the  land   out  of  which   dower    is  bond  before  acquiring  a  legal  title,  a 

claimed,  it  merely  alleges  that    the  subsequent  grantee  of  the  legal  title  is 

husband. "had  the  use  and  enjoyment  not  estopped  to  deny  the  seizin  of  the 

of  the  same  (properly  described)  and  husband.   Edmondson  v.  Montague,  14 

occupied  the  same  as  his  homestead."  Ala.  370. 

Kenyon  v,  Kenyon,  17  R.  I.  539.  Release. — The  defense  that  the  widow 

The  bill  should  allege  that  the  bus-  released  her  right  of  dower  to  a  stranger 

band  was  seized  in  fee;  but  in  the  ab-  is  a  valid  defense  in  equity.     Grant  v. 

iience  of  a  demurrer  an  allegation  that  Jackson,  etc.,*  Co.,  5  Del.  Ch.  404. 

**he  was  possessed  of  the  land  in  his  AmrigiiTnent. — ^The  fact  that  the  widow 

own  right  and  by  bond  "  is  sufficient,  has  assigned  her  right  of  dower,  before 
Gaston   v.   Bates,    4   B.   Mon.    (Ky.) .  admeasurement,   to  one  of  the  heirs 

3^.  for  a  valuable  consideration,  is  a  com- 

4.  Darnall  v.  Hill,  12  Gill  &  J.  (Md.)  pletebartohersuitin  equity  for  dower, 
388;  Wells  V,  Sprague,  10  Ind.  305.  although  such  assignment  is  void  at 

5.  In  Finch  v.  Finch,  10  Ohio  St.  law.  Wilkinson  v.  Brandon,  92  Ala. 
501,  the  defendants  denied  **that  the  530;  Dobberstein  t/.  Murphy,  44 Minn, 
petitioner,  F.,  is  entitled  to  dower  in    526. 
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cases  it  was  held  no  equitable  relief  was  sought;  the  claim  for 
dower  was  considered  a  legal  right,  and  governed  by  the  same  rules 
as  in  an  action  at  law,  and  only  legal  defenses  could  be  set  up  in 
the  answer.* 

Bona  Rde  PnrohMar. — It  is  not  a  sufficient  defense,  in  a  suit  in 
equity  for  dower,  that  the  owner  purchased  the  lands  for  a  valu- 
able consideration  and  without  notice  of  the  wife's  claim  for 
dower  or  without  notice  of  the  marriage  * 

Seyeral  DefenBes. — A  defendant  may  set  up  several  defenses  to  the 
suit  for  dower,  but  such  defenses  must  be  consistent* 

6.  Trial — Cluinoery  Praotioe. — The  suit  for  dower  is  tried  by  the 
methods  usually  pursued  by  courts  of  equity.  A  reference  may 
be  granted,*  and  in  some  cases  the  issues  may  be  submitted  to  a 
jury.* 

Where  BigM  to  Dower  BaiMd  by  Answer. — In  some  of  the  early  cases 
it  was  the  practice  in  the  chancery  court  to  refuse  to  decree 
dower  where  the  right  to  dower  was  brought  in  issue  by 
the    answer.^     But    this    practice   was    not    followed    by  our 

1.  2  Scribner  on  Dower  164;  May-  ous  that  it  was  unnecessary,  perhaps 
burry  xk  Brien,  15  Pet.  (U,  S.)  21;  improper,  to  have  submitted  the  mat- 
Blain  v.  Harrison,  11  111.  384;  Gano  t;.  ter  of  accountto  the  jury;  atallevents, 
Gilruth,  4  Greene  (Iowa)  453 ;  Phares  their  finding  does  not  exclude  the 
V.  Walters,  6  Iowa  106 ;  Tod  v.  Baylor,  court  from  calculating  and  ascertaining 
4  Leigh  ( Va. )  498.  for  itself  the  true  amount  of  compcn- 

2.  Snelgrovev.  Snelgrove,  4Desau8.  sation  to  be  decreed  to  the  widow  for 
(S.  Car.)  274  ;  Campbell  t;.  Murphy,  2  the  detention  of  her  dower.  No  doubt 
Jones  Eq.  (N.  Car.)  357;  Blain  r.  Har-  is  entertained  by  us  that  in  cases  of 
rison,  11  111.  384;  Rankin  t;.01iphant,  dower  in  chancery,  where  the  mar- 
9  Mo.  239;  Larrowe  v.  Beam,  10  Ohio  riage  or  the  seizin  is  denied,  or  where 
498;  Ridgeway  v.  Newbold,  i  Harr.  adultery  and  elopement  are  imputed,  or 
(Del.)  385;  Gano  f.  Gilruth,  4 Greene  where  the  tenant  in  possession  does 
(Iowa)  453;  Owen  v.  Slatter,  26  Ala.  not  claim  under  the  husband  or  the 
547;  Mitchell  V.  Farrish,  69  Md.  235.  heir,  but  adversely,  that  in  some  of 

8.  See  answer  in  Scanlan  v,  Scanlan,  these  cases  an  issue  should  be   sub- 

134  111.630.  mitted  to  a  jury,  *  *  *  but  the  facts 

Wbere  Inconaistent  DefenseB  Ire  Set  being  found,  or  the  right  established  in 
Up  in  the  answer  and  no  exception  is  these  cases  in  favor  of  the  complain* 
taken  before  trial,  the  decree  will  not  ant,  the  court  should  give  complete  re- 
be  vacated  if  some  of  the  consistent  lief  by  assigning  the  dower  and  taking 
defenses  are  found  to  be  true.  Scanlan  all  proper  accounts  between  the  par- 
V.  Scanlan,  134  111.  640.  ties." 

4.  Barnes  v.  Carson,  59  Ala.  188,  6.  **  Formerly,  the  court  would  not 

In   Swaine  w.  Perine,  5  Johns.  Ch.  assist  a  widow  m  the  assignment  of  her 

(N.  Y.)  482,  the  chancellor  found  the  dower,  out  of  the  husband's  estate,  if 

widow  entitled  to  dower,  and  referred  there   was  any  doubt  as  to  her  legal 

the  case  to  a  master  to  ascertain  and  right.     Where  the  title  to  dower  was 

report  the  rente  and  profits  of  the  estate  disputed,  it  referred  her  claim  to  the 

from  the  death  of  the  husband  to  the  decision  of  a  court  of  law,  either  by 

date  of  the  report,  and  also  to  ascertain  directing  an  issue  or  by  ordering  the 

the  amount  due  on  a  mortgage    ad-  bill  to  be  retained  for  a  certain  time, 

mitted  to  be  prior  to  the  right  of  dower,  with  liberty  to  the  plaintiff  to  bring  a 

6.  In  London  v,  London,  i  Humph,  writ  of  dower  as  she  might  be  advised. 

(Tenn.)    i,  the  chancellor    submitted  Now,  however,  it  is  presumed  that  the 

the  issues  to  a  jurj',  who  found  for  the  court   will   itself  determine  the  legal 

complainant  and  assessed  her  damages,  right."     2  Daniell  Ch.  PI.  &  Pr.  1165. 

On  appeal,  the  court  said:  *'  It  is  obvi-  See  also  D'Arcy  v,  Blake,  2  Sch.  « 
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courts,^  for  the  court,  having  assumed  jurisdiction,  proceeded  to 
try  the  issues  whether  an  equitable  or  legal  estate  was  claimed, 
and  regardless  of  the  defense  interposed.* 

6.  Decree — ^Blglit  to  and  Admeasnremant  of  Dowor. — In  proceedings  in 
equity  several  orders  or  decrees  are  granted;  the  first  finding 
that  the  widow  is  entitled  to  dower,  appointing  commissioners 
to  admeasure  it.^  This  decree,  although  final  as  to  the  right  to 
dower,  is  merely  interlocutory  as  to  the  admeasurement* 

nnal  Deereo. — On  the  return  of  the  report  of  the  commissioners, 
a  final  decree  is  rendered  confirming  the  report  and  awarding  the 
property  to  the  widow.* 

Whoro  tho  Commisoionen  Xoport  an  Allotment  of  part  of  the  estate  and 
find  that  the  remainder  cannot  be  divided,  a  further  decree  may 
be  rendered  directing  a  sale  of  the  remainder.* 

Boeroe  Appointing  Commiafionon. — ^The  interlocutory  decree,  finding 
that  the  widow  is  entitled  to  dower,  usually  appoints  three  or 

Lef.  387;  Mundjr  v.  Mundy,  2  Ves.  Jr.  Miller  v.  Stepper,  32  Mich.  194;  Swaine 

128.  V.  Ferine,  5   Johns.  Ch.  (N.  Y.)  483; 

In  Curtis  v.  Curtis,  2  Bro.  C.  C.  620,  Robinson  v,  Govers,  138  N.  Y.  425,  67 

the  defendant  answered,  denying  the  Hun   (N.  Y.)   317,   65  Hun   (N.  Y.) 

marriage  and  the  seizin  of  the  husband.  562 ;  Everson  t'.  McMullen,  113  N.  Y. 

The  lord  chancellor  ordered   the  bill  293. 

retained  with  liberty  to  bring  an  action  4.  A  decree  that  demandant  is  enti- 
at  law.  In  the  action  at  law  the  mar-  tied  to  dower  as  claimed,  and  appoint- 
riage  was  denied,  as  before,  and  the  ing  commissioners  to  lay  on  the 
Court  of  Common  Pleas  ordered  the  dower,  ascertain  the  rents  and  profits, 
issue  as  to  marriage  to  be  tried  before  and  report  to  the  next  term  of  court, 
a  bishop,  who  found  for  the  marriage,  to  which  the  cause  is  continued,  is  not 
Dower  was  allowed  by  the  Court  of  a  final  decree,  as  it  is  still  within  the 
Common  Pleas,  but  before  it  was  as-  power  of  the  court,  and  may  be  set 
signed  both  parties  had  died,  and  the  aside  at  a  subsequent  term.  Ex  p. 
executrix  of  the  widow  was  allowed  a  Crittenden,  10  Ark.  333.  See  also  Rob- 
decree  against  the  executor  of  the  inson  v.  Govers,  138  N.  Y.  425. 
heir.  In  Brown  v.  Bronson,  35  Mich.  4x5, 

1.  In  the  following  cases  this  prac-  the  first  decree  is  held  to  be  a  final  de- 

tice  is  referred  to,  but  not  followed :  cree.     **  It   settled  the  title  of    com- 

Hartshome  v.  Hartshorne,  2  N.  J.  Eq.  plainant,  and  the  further  proceedings 

349;  Rockwell  r.  Morgan,  13  N.  7.  Eq.  were  in  furtherance  and  partly  in  exe- 

384;  Ocean  Beach  Assoc,  v.  Brinley,  cution  of  the  original  decree.  ♦   ♦   * 

34  N.  J.  Eq.  438;  Badgley  v.  Bruce,  4  Although  there  is  usually  but  one  final 

Paige  (N.  Y.)  98;  Swaine  v.  Perine,  5  decree  in  a  single  cause,  yet  it  is  pos- 

Johns.Ch.  (N.  Y.)  482;  Scott  v.  Craw-  sible,  and  in  some  cases  necessary,  to 

ford,  II  Gill  &  T.  (Md.)  365;  Sellman  have  more  than  one." 

V.  Bowen,  8  Gill  &  J.  (Md.)  50;  Wells  Where  an  order  is  made  overruling 

V,  Beall,  2  Gill  &  J.  (Md.)  468.  exceptions  to  the  commissioners'  re- 

8.  This  practice  is  not  followed  port  and  confirming  the  report,  such 
where  the  court  has  both  the  original  order  is  not  final  where  damages 
and  concurrent  jurisdiction  of  courts  remain  to  be  assessed.  The  case  is 
of  chancery,  or  where  the  writ  of  dower  not  disposed  of  until  such  damages  are 
is  abolished  and  dower  can  be  re-  assessed  and  a  decree  entered  accord- 
covered  in  both  the  probate  courts  and  ingly.  Rannels  v.  Washington  Uni- 
courts  of  general  jurisdiction.  Lon-  versity,  96  Mo.  226. 
don  i;.  London,  i  Humph.  (Tenn.)  i.  5.  Barnes  v.  Carson,  59  Ala.   188; 

S.  Barnes  v.  Carson,   59  Ala.   188;  ^*/.  Crittenden,  10  Ark.  333. 
Meggot  V,  Meggot,  Dick.  794;  Good-  6.  See  proceedings  in  Bums  v.  Mil- 
enough  V,   Go<Mlenough,   Dick.   795;  ler,  no  111.  242. 
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more  commissioners^  ora  jury*  to  estimate  the  value  of  the  estate 
and  the  rents  and  profits.  The  number  and  qualification  of  the 
commissioners  are  usually  fixed  by  the  statute.  The  commis- 
sioners, while  exercising  judicial  powers  as  to  the  value  and 
situation  of  the  allotment,  are  nevertheless  bound  by  the  instruc- 
tions incorporated  in  the  decree.*  The  decree  usually  directs 
the  land  to  be  set  off  by  metes  and  bounds  as  the  sheriff  would 
assign  it  at  common  law,*  or  the  decree  will  follow  the  directions 
of  the  statute,  if  any.* 

fiDiniiiLieaof  Daw«r. — But  incases  where  the  rules  of  the  law  court 
are  inapplicable,  or  the  property  is  indivisible  or  is  an  equitable 
estate  arising  from  the  sale  of  lands  in  which  the  wife  had  a  right 
of  dower,  courts  of  equity  may  allow  a  gross  sum  or  a  sum  in 
annual  payments  in  lieu  of  dower.®  In  such  cases  the  appoint- 
ment of  commissioners  is  unnecessary,  as  the  pleadings  and  decree 
show  that  the  property  is  not  divisible  by  metes  and  bounds.' 

The  ]>aereo  ihonld  Contain  Bpeoiiic  Direetioni  to  the  master  or  commis- 
sioners as  to  the  method  of  estimating  the  rents  and  profits,  and 

1.  Barnes  v.  Carson,  59  Ala.  188;  made  without  injury  thereto,  dower 
Swaine  v.  Ferine,  5  Johns.  Ch.  (N.  Y.)  shall  be  assigned  in  a  special  manner, 
482;  Curtis  V.Curtis,  2  Bro.C.C. 620;  as  of  a  third  part  of  the  rents  and 
Lucas  V.  Calcraft,  i  Bro.  C.  C.  134,  2  profits.  In  cases  where  a  division 
Dick.  594;  Huddlestone  v.  Huddle-  cannot  be  made,  the  widow,  in  most 
stone,  I  Ch.  Rep.  38;  Worgan  v.  states,  is  given  the  right  by  statute  to 
Ryder,  i  Ves.  &  B.  20;  Wild  v.  Wells,  elect  whether  the  dower  shall  be  in  a 
I  Dick.  3 ;  Young  v.  Young,  7  Mackey  gross  sum  or  in  instalments.  For  as- 
(D.  C.)  243.  signment  in  gross  sum,  or  in  share  of 

2.  Young  V.  Thrasher,  115  Mo.  222.  the  rents  and  profits,  see  article  Dowkr, 

3.  Swaine  v.   Ferine,  5  Johns.  Ch.  in  Am.  and  Eng.  Encyc.  of  Law. 
(N.  Y.)  482;    Gibson  v,  Marshall,  5  7.  In  Heisen  v.  Heisen,  145  III.  658, 
Rich.  Eq.  (S.  Car. )  254.  the  court  found  that  the  lot  was  occu- 

The  poTnmlMrtoners  need  Not  Consult  pied  by  a  residence,   and   '*that  the 

tliA  Wishes  of  the  Demandaat  nor  fix  same  cannot  be  divided  without  damage 

her  allotment  so  that  it  shall  abut  upon  to  the  whole,  and  without  great  injur/ 

a  highway.     It  is  sufficient  if  they  make  to  said  premises,'*  and  assigned  dower 

a  fair  division  according  to  quantity  out  of   the   rent.     Section  39  of  title 

and  quality.    Moore  v.  Dick,  134  111.  43.  Dower  (111.  Stat.)  provided  that,  "when 

4.  Tod  V.  Baylor,  4  Leigh  (Va.)  498:  the  estate  out  of  which  dower  is  to  be 
Gibson  v.  Marshall,  5  Rich.  Eq.  (S.  assigned  consists  of  a  mill  or  other 
Car.)  254.  tenement    which   cannot    be    divided 

6.  Wnere  the  law  requires   an  ad-  without  damage  to  the  whole,  and  in 

measurement  by  metes  and  bounds,  or  all  cases  where  the  estate  cannot  be 

a  sum  of  money  in  lieu  thereof,  when,  divided  without  great  injury  thereto, 

in  the  opinion  of  a  majority  of  the  com-  the  dower  may  be    assigned   of  the 

missioners,  the  estate  cannot  be  divided  rents,  issues  and  profits  thereof,  to  be 

without  manifest  disadvantage,  an  in-  had  and  received  by  the  person  enti- 

struction   to  assess  the  value  of  the  tied  thereto  as  tenant  in  common  with 

estate  and  to  allow  one-third  of  such  the  owner  of  the  estate,  or  a  jury  may 

value  to  the  widow  as  dower,  is  erro-  be  impaneled  to  inquire  of  the  yearly 

neous.  Jefferies  V.Allen,  33  S.  Car.  268.  value  of  the  dower  therein,  who  shall 

6.  The  manner  in  which  dower  shall  assess  the  same  accordingly,  and  the 

be  assigned  is  regulated  by  statute  in  court  shall  thereupon  enter  a  decree," 

most  of  the  states.     A  common  provi-  etc.   It  was  held  that  under  such  finding 

sion  is  that,  where  the  estate  of  which  the  court  of  equity  could  assess  the 

a  widow  is  dowable  is  entire,  and  no  rents  and  profits  without  the  assist- 

division  by  metes  and  bounds  can  be  ance  of  a  jury  or  commissioners. 
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as  to  the  admeasurement  of  dower  under  the  circumstances  of 
the  case.^ 

7.  BepoTt  of  CommiBsionen. — The  report  of  the  commissioners 
should  describe  the  lands  allotted  to  the  widow  with  certainty, 
as  by  stating  the  metes  and  bounds  of  the  real  estate.*  The 
report  should  show  that  the  commissioners  took  the  oath  required 
by  the  statute.* 

8.  Confirmation  of  Beport — ^Beasiignment. — Where  the  assignment 
is  inadequate  or  improper  the  report  of  the  master  or  commis- 
sioners may  be  set  aside  and  a  reassignment  ordered.^  If  the 
assignment  has  been  confirmed  and  a  decree  entered  the  proceed- 
ings to  obtain  a  reassignment  may  be  by  original  bill^  or  a  bill  in 
review.* 

9.  Writ  of  Potseiaion. — On  approval  of  the  report  of  the  commis- 
sioners a  final  decree  may  be  entered  upon  which  the  court  may 
issue  a  writ  of  possession.^ 

10.  Cocti. — The  costs  may  be  taxed  against  either  party  at  the 
discretion  of  the  court,  and  are  generally  regulated  by  the  conduct 
of  the  parties.  The  widow  is  not  allowed  costs  where  the  pro- 
ceedings are  not  contested  or  delayed  by  defendants.®  But  where 

1.  See  forms  of  decrees  in  Swaine  v,  in  the  nature  of  a  bill  to  modify  the 

Ferine,  5  Johns.  Ch.  (N.  Y.)  482;  Ex  decree  and  not  a  bill  of  review. 

/.  Crittenden,  10  Ark.  372.  Where  after  an  assignment  of  dower 

J.  See  return  of  sheriff  in  proceed-  the  heirs  lost  a  large  portion  of  the 

ings  at  law.     Allsmiller  v,  Freutche-  estate  in  proceedings  instituted  against 

nicht,  86  Kv.  198.  the  ancestor,  the  heirs  may  maintain  a 

Where  the   records   show  that  de-  suit  in  equity  for  a  reassignment  of 

ceased  owned  lands  in  a  certain  section  dower,  and  a  readjustment  of  the  per- 

I,   and    the    commissioners   assigned  sonalty  and  final  accounts  of  the  execu- 

lands  in  section  2  adjoining,  and  the  tor.     Singleton  v.  Singleton,  5  Dana 

decree  confirming  the  report  described  (Ky.)  87. 

the  lands  in  section  i,  it  will  be  pre-  Wliere  Money  has  been  AsBlgnod  by  a 

Slimed   that    the    decree    is    correct,  court  of  equity  in  lieu  of  dower  and 

Bams  V.  Miller,  no  111.  242.  accepted   by  the  widow,   a   court  of 

$.  Durham  v.  Mulkey,  59  111.  91.  equity  will  not  grant  an  order  for  reas- 

4.  See   sufra^   IV.   Proceedings  at  signment  merely  because  of  the  appre- 
Law,  elation  of  property  several  years  after- 

5.  Mantz  V.  Buchanan,  i  Md.  Ch.  wards.  Donoghue  t'.  Chicago,  57  111. 
206;   Thomas    v.  Wood,    i   Md.  Ch.  235. 

299,  7.  Where  the  statute  directs  that  the 

•.  In  Young  v.  Young,  7  Mackey  court  shall  forthwith  cause  the  widow 

(D.  C.)  243,  the  widow  was  assigned  to  have  possession,  by  writ  directed  to 

the  homestead  as  being  equal  to  one-  the  sheriff  for  that  purpose,  the  decree 

third  in  value  of  all  the  estate.     At  may  provide  that  the  writ  issue  forth- 

thesale  of  the  remainder  of  the  prop-  with.     Agnew  v,  Fults,  119  111.  296. 

crty  it  brought  a  much  greater  price  8.  Beavers   v.   Smith,    11   Ala.   20; 

than  that  fixed  by  the  appraisement.  Hale  v.  James,  6  Johns.  Ch.   (N.  Y.) 

Immediately  after  the  sale,  the  widow  258 ;  Hazen  v.  Thurber,  4  Johns.  Ch. 

filed  a  petition  for  a  reassignment  of  (N.  Y.)  604;  Grove  v.  Todd,  45  Md. 

dower  and  for  the  assignment  to  her  252. 

of  the  homestead  and  such  additional  In    Lucas    v.  Calcraft,    i    Ves.    & 

part  of  the  proceeds  of  the  sale  as  B.   20,  note,  it  was  said:  "Where  a 

would   equal  with  the    homestead    a  widow  comes  into  this  court  for  the 

third  part  of  the  value  of  the  entire  es-  single  purpose  of  having  dower  as- 

tote.    This  application  was  held  to  be  signed    her,  costs  do  not  follow  the 
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the  defendants   refused   to  assign  dower   or  have  delayed  the 
proceeding  by  feigned  issues,  the  widow  is  allowed  costs.* 

TOlL  SuiocABT  Statutobt  PBOCEEBDros  —  1.  Jorudictipii  —  a. 
What  Courts  Have  Jurisdiction.  —  In  those  states  where 
summary  proceedings  for  admeasurement  of  dower  have  been 
established  by  stalute,  jurisdiction  has  been  given,  with  very  few 
exceptions,  to  whatever  courts  in  the  state  exercised  probate 
jurisdiction.  A  review  of  all  the  statutes  would  be  unprofitable. 
A  few  special  cases  are  collected  in  the  note.* 

suit.     I  have  been  furnished  with  sev-  Florida. — ^The  Circuit  Court  organ- 

eral  precedents,  but  not  one  in  which  izedunder  the  Constitution  of  1868,  and 

costs  have  been  given  on  the  single  given  jurisdiction  "  in  all  cases  of  law 

point.     In    bills    for    dower  separate  in  which  the  demand  or  value  of  the 

questions  of  title  often  arise,  which  property  involved  exceeds  one  hundred 

may  be  conducted  vexatiously  and  so  dollars,      has  concurrent  jurisdiction 

as  to  be  the  subject  of  costs,  but  costs  with  the  County  Court  to  assign  dower 

are  not  to  be  given,  as  of  course,  with  in  accordance  with  the  summarj  rem- 

respect  to  setting  out  dower  only.''  edy  provided  by  the  statute  of  1898. 

1.  Worgan  V.  Ryder,   i   Ves.  &  B.  Henderson  v,  Chaires,  25  Fla.  26. 
20;    Curtis  V.  Curtis,  2  Bro.  C.   C.  Iowa. — Under  the  Code  of  1851,  the 
620;    Russell  V.  Austin,  i  Paige  (N.  statute  providing  that  dower  should  foe 
Y.)    192;  Swaine  v.  Ferine,  5  Johns,  set  apart  by  the  executor  "under  the 
Ch.  (N.  Y.)  482.  direction  of  the  court,"  it  was  held  that 

In  a  Friendly  Contest    between  the  the  County  Court  was  intended,  as  it 

widow    and    her    children    who    are  was  the  only  court  clothed  with  power 

minor  heirs,  where  she  acted  in  good  to  direct  the  executor  in  the  discharge 

faith  and  assisted  the  executor  in  the  of  his  duty.      Shawhan  v,  LofFer,  24 

conveyance  of  the  estate,  and  the  de-  Iowa  224. 

cision  is  for  the  beneiit  of  all  parties  MaBfacTmaette.^-In  Sheafe  v,  O'Neil, 

interested  in  the  distribution  of  the  9Mass.  9(1812),  it  is  stated  that  there  is 

fund,  the  widow  will  be  allowed  her  no  statute  expressly  giving  the  judges 

costs  and  a  reasonable  attorney's  fee.  of  probate  jurisdiction  to  assign  dower, 

Burnet  v,  Burnet,  46  N.  J.  Eq.  144.  but  there  being  indirect  references  in 

2.  Alabama. — In  Barney  v,  Frowner,  the  statutes  seeming  to  contemplate 
9  Ala.  901,  it  was  held  that  the  Or-  such  jurisdiction,  it  has  long  been  ex- 
phans'  Court,  which  is  the  court  hav-  ercised,  and  has  become  settled. 

ing  probate  jurisdiction  in  that  state,  Nortli    Carolina.  —  Proceedings    for 

had    no    jurisdiction    of   proceedings  admeasurement  of  dower  in  this  state 

for  admeasurement  of  dower,  but  that  are  classed  as  special  proceedings  with 

such  jurisdiction  was  possessed  by  the  respect  to  which  the  clerk  of  the  supe- 

County    Court,  having    common-law  rior  court  has  jurisdictional  functions, 

jurisdiction.  Tate  v,  Powe,  64  N.  Car.  644. 

Arkansas.  —  Section     2606,     Mansf.  Such  proceedings,  when  brought  In 

Dig.,  is  not  inconsistent  with  any  pro-  the  superior  court,  out  of  term  time, 

vision  of  the  Constitution  of  1874,  ^"^  *re   proceeded   with   by  the    clerk  at 

confers  on  tlie  probate  court  a  limited  once,  the  court  acting  through   bini 

jurisdiction  in  the  allotment  of  dower,  and  his  action  being  a  part  of  his  duties 

concurrent  with  the  Circuit  Court  in  as  clerk  of  the  court.     If  issues  of  fact 

chancery.  Thejurisdiction  of  chancery  are  not  raised,  and  there  is  no  appeal 

over  the  subject  is  more  extensive  than  from  his  decision  on  questions  of  law, 

that  possessed  by  the  inferior  court;  he  carries  the  proceedings  to  a  conclu- 

but  when  an  estate  is  in  course  of  ad-  sion.     If  issues  of  fact  are  raised  be 

ministration,  and  it  is  desired  only  to  transfers  the  case  to  the  civil  issue 

allot    dower,   without    adjusting   any  docket  for  trial  at  the  ensuing  term  of 

questionof  title  or  damage,  the  probate  court.      Either   party  may   appeal  at 

court   has    the    power  to  act  on  the  once  to  the  judge  from  his  decision  of 

petition    of    tlie  widow.     Milliard  v,  a  question  of  law,  and  the  question  of 

Hilliard,  50  Ark.  34.  fact  or  of  law  having  been  settled,  the 
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b.  Whether  Jurisdiction  Exclusive  or  Concurrent. — 

The  jurisdiction  conferred  upon  probate  courts  by  constitutionsd 
or  statutory  provisions  is  not  exclusive,  and  does  not  deprive 
courts  of  equity  of  their  concurrent  jurisdiction.* 

The  (NigMt  of  Biuii  ProTiiioikt  was  to  provide  a  summary  remedy  in 
ofdinary  cases  in  lieu  of  the  cumbersome  proceedings  at  law.  It 
was  not  intended  to  impair  the  jurisdiction  in  equity,  but  to 
provide  a  cumulative  remedy.* 

In  PenniyiTmiiia  the  Orphans'  Court  has  exclusive  jurisdiction  of 
the  assignment  of  a  statutory  dower  allowed  in  cases  where  the 
husband  died  seized  and  left  no  will,  and  in  all  other  cases  such 
court  has  no  jurisdiction.* 

clerk,  as  clerk  of  the  court,  takes  notice  cases  as  were  plain  and  simple  in  their 

of  it,  and  it  becomes  his  duty  to  move  character,   and    in  which   that  court 

forward  upon   such  decision    of    the  could  afford  full  and  complete  relief, 

court  or  findings  of  the  jury  in  the  The  remedy  given  by  the  constitution 

further  disposition  of  the  proceedings,  is  clearly  cumulative,  and  was  never 

unless,  in  his  further  action,  he  should  designed  to  impair  or  in  any  manner 

decide  questions  of  law  which  are  ex-  affect  the  ancient  jurisdiction  of  the 

cepted  to   by  one  of  the  parties,  in  courts  of  chancery.'*  Menifee  v.  Men- 

which  case  a  further  appeal  may  be  ifee,  8  Ark.  38. 

taken  to  the  judge  as  before.    Brittain  Where  jurisdiction  is  conferred  by 

V.  Mull,  91  N.  Car.  498.  statute  upon  another  court,  over  sub- 

TomeflMe. — Semble^  that  the  County  ject   matters   of  which  the  chancery 

Court  has  jurisdiction  to    admeasure  court  has  jurisdiction,  the  equity  ju- 

dower,  Rheav.Meridith,6Lea(Tenn.)  risdiction  remains  unimpaired,  unless 

605.  forbidden  by  such  statute.    Owen  v, 

1.  Thomas  v.  Thomas,  73  Iowa  657;  Slatter,  26  Ala.  551. 

Starry  v.  Starry,  21  Iowa  254;  Rice  v.  S.  Bradford  v,  Kent,  43  Pa.  St.  474; 

Nelson,  27  Iowa  14S;  Milliard  r>.  Hil-  Thomas  v.  Simpson,  3  Pa.  St.  60;  Brat- 

liard,  50  Ark.  34;  Wood  V.  Morgan,  56  ton  v,  Mitchell,   7   Watts   (Pa.)    113; 

^^^  39?  i   Sheppard  v.  Sheppard,  87  Tatham   v.  Ramey,    82   Pa.    St.  130; 

Ala.  561.  Taylor    v,    Birmingham,    29    Pa.   St. 

In  Campbell  v.  Murphy,  2  Jones  Eq.  306;   Gourley   v,   Kinley,    66  Pa.   St. 

(N.Car.)357,  the  jurisdiction  of  courts  270;    McMichael    v,  Skilton,    13   Pa. 

of  equity  was  first  questioned,  and  the  St.   215;  Vensel's  Appeal,   77   Pa.  St. 

court  held  that  a  court  of  equity  had  71. 

concurrent    jurisdiction.     ^'Although  Wliere  the  HuiAMUid  Left  a  Will,  and 

our  statute  gives  to  the  widow  a  more  the  widow  does  not  elect  to  take  under 

direct  and  summary  remedy  than  the  the  will,  she  may  recover  dower  in  the 

writ  of  dower  at  common  law,  there  is  common-law    courts,   but  not    in    the 

no  reason  to  suppose  that  there  was  Orphans'  Court.    Bradford  v,  Kent,  43 

an  intention  to  take  away  the  jurisdic-  Pa.  St  474;  Shaffer  v,  Shaffer,  50  Pa. 

tion  which   courts  of  equity  had  as-  St.  394. 

sumed  over  the  subject.    On  the  con-  iBtestsle  a  Tenant  In  Oommon. — ^The 

trary,  the  intention  was  to  give  a  cu-  Orphans'   Court    has    no   jurisdiction 

mulative  remedy,  so  that  the  widow  where  the  intestate  was   a  tenant  in 

has  an  election  to  proceed  in  either  common  at  his  death.    Romig's  Ap- 

mode."  peal,  8  Watts    (Pa.)    415;     Evans   v, 

S.  In   Arkansas    the   constitutional  Evans,  9  Pa.  St.  190;  Brown  t>.  Adams, 

provision    giving    the  probate  courts  2  Whart.  (Pa.)  188;  /«  re  Eell's  Estate, 

jurisdiction  over  dower  in  summary  6  Pa.  St.  457. 

proceedings  does  not  give  the  probate  Where  Lands  are  Held  laj  a  Person  In 

court   exclusive    jurisdiction.     *<The  Adveree  Poeeeselon,  the  remedy  is  by  an 

jurisdiction  was  conferred   upon    the  action  for  dower  in  the  common-law 

probate  court  as  a  matter  of  conven-  courts.      Evans   v.  Evans,  29  Pa.   St. 

ience,  and  with  a  view  to  despatch,  but  277;   Galbraith  v.  Green,  13  S.  &  R. 

of  course  to  be  exercised  alone  in  such  (Pa.)  85. 
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The  Probate  Courts  of  Ckmneetieut  have  exclusive  jurisdiction  of  the 
assignment  of  dower.* 
c.  Nature  and  Extent  of  Jurisdiction— (i)  When  the 

Applicant's  Right  to  Dower  is  Disputed.— Conc^mm^  a  dispute  as 
to  the  applicant's  right  to  dower,  there  are  three  distinct  doc- 
trines in  the  different  states,  and  the  cases  accordingly  fall  into 
three  general  groups. 

Oneter  of  Jurisdiction. — First.  Where  a  denial  of   the  applicant's, 
right  to  dower  ousts  the  court  of  jurisdiction.* 

1.  If  dower  was  not  assigned  in  aU  not,  under  the  circumstances  of  the 
theproperty  of  deceased  a  reassignment  case,  entitle  her  to  a  reassignment,  it 
may  be  obtained  in  the  probate  court,  was  held  that  the  probate  court  was 
but  not  in  other  courts.  The  jurisdic-  deprived  of  jurisdiction.  French  v. 
tion  of  the  probate  court   is  not  ex-  Crosby,  23  Me.  276. 

hausted    by    a    partial   assignment  of  Where    the    statute    provided   that 

dower.     Way  v.  Way,  42  Conn.  52.  "the  judge  of  probate  *  *  •  may  as- 

2.  Kentucl^.  —  In  this  state  the  sign  dower  to  the  widow,  in  lands  of 
County  Court  early  had  jurisdiction  to  which  the  husband  died  seized,  *  ♦  * 
summarily  allot  dower  to  the  widow  where  her  right  of  dower  is  not  dis- 
only  when  there  was  no  dispute  as  to  puted  by  ike  heirs  or  devisees ^^^  it  was 
her  right  to  such  an  allotment.  The  held  that  the  heirs  or  devisees  or  per- 
statute  prescribed  no  mode  of  trying  sons  claiming  under  them  could  alone 
questions  of  right,  nor  gave  jurisdic-  dispute  the  widow's  right  so  as  to  de- 
tion  to  pronounce  any  judgment  on  prive  the  court  of  jurisdiction.  Per- 
such  questions.  See,  semble^  Stevens  sons  claiming  title  to  the  lands  other 
V.  Stevens,  3  Dana  (Ky.)  371 ;  Rintch  than  through  the  heirs  or  devisees 
V.  Cunningham,  4  Bibb  (Ky.)  462.  were  without  such  authority.     Barton 

The  court  was,  therefore,  without  t'.  Hinds,  46  Me.  121. 
jurisdiction  when  the  heirs  denied  the  But  in  Bent  v.  Weeks,  44  Me.  45,  the 
legality  of  the  applicant's  marriage,  question  as  to  whether  the  widow  was 
Garris  v.  Garris,  7  B.  Mon.  (Ky.)46i ;  lawfully  married  to  the  deceased  seems 
Williams  v.  Williams,  i  J.  J.  Marsh,  to  have  been  regarded  as  adjudicated 
(Ky.)  105;  or  asserted  that  she  aban-  by  the  judgment  of  the  probate  court 
doned  the  deceased  during  her  mar-  IMflchtgaTi.  —  In  King  z'.  Merritt,  67 
riage  with  him,  Murphey  T'.  Murphey,  Mich.  194,  the  assignment  of  dower 
7  B.  Mon.  (Ky.)  232;  Garris  v.  Garris,  by  proceedings  in  the  probate  court 
7  B.  Mon.  (Ky.)  461.  And  in  Taylor  was  collaterally  attacked,  and  the 
V,  Lusk,  7  J.  1.  Marsh.  (Ky.)  636,  it  record  of  the  probate  court  failed  to 
was  doubted  if  the  County  Court  had  show  that  an  application  was  made.  It 
jurisdiction  to  assign  dower  in  slaves  was  held  that  the  proceedings  were 
when  the  personal  representative  of  void.  It  is  said  in  the  opinion  that 
the  deceased  refused  his  assent,  and  it  the  probate  court  is  without  juris- 
was  intimated  that  in  such  case  the  diction  to  take  cognizance  of  the  mat- 
applicant's  remedy  was  in  chancery,  ter  until  an  application  is  filed  stat- 
It  was  held  in  the  same  case,  however,  ing  jurisdictional  facts,  among  which, 
that  the  fact  that  the  widow's  right  to  under  the  Michigan  statute,  it  must  be 
doAver  in  slaves  was  contingent,  being  alleged  that  the  w^idow's  "  right  of 
subject  to  the  payment  of  the  debts  of  dower  is  not  disputed  by  the  heirs  or 
the  estate,  did  not,  the  personal  repre-  devisees,  and  that  she,  or  some  other 
sentative  consenting,  deprive  the  court  person  interested  in  the  land,  wishes  it 
of  jurisdiction.  set  apart." 

Ualne. — Where  one,  claiming  under  Nebraska. —  The    statute    limits  the 

the    heirs,    appeared  and   denied   the  jurisdiction  of  the  County    Court  to 

widow's  right  to  dower,  on  the  ground  cases    where    the    widow's   "  right  to 

that  dow^er  had  already  been  assigned  dower  is  not  disputed  by  the  heirs  or 

to  her,  and  contended  that  the  fact  that  devisees,  or  any  person  claiming  under 

part  of  the  lands  so  assigned  had  been  them'  or  either  of  them."     Construing 

taken  from  her  by  paramount  title  did  the  statute,  it  has  been  held  that  in 
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jnriidietiim  to  Xake  Auigmnont  and  to  Determine  Bight. — Second.  Where 
the  court  has  unlimited  jurisdiction  to  make  the  assignment,  and 
also  jurisdiction,  more  or  less  complete,  to  determine  the  widow's 
right  to  dower.  The  states  which  fall  under  this  head  group 
themselves  according  to  the  extent  of  the  jurisdiction  exercised 
by  the  court  of  probate,  in  determining  the  widow's  right  to 
dower.  Its  authority  may  be  practically  unlimited,  determining 
in  the  one  proceeding  all  contests  which  may  arise,  and  entitling 
the  widow,  by  the  judgment  rendered,  to  possession  of  the 
premises  assigned  ;*  or  it  may  be  limited  to  a  determination  of 

order  to  oust  the  court  of  jurisdiction,  from  a  woman  with  whom,  after  a  vol- 
the  right  of  the  applicant  to  dower  untary  separation  between  him  and  de- 
must  be  disputed  by  presenting  an  issue  mandant,  he  had  contracted  a  supposed 
of  fact,  which,  if  established  bj  proof,  marriage,  and  with  whom,  as  his  law- 
would  defeat  her  claim.    Guthman  v,  ful  wife,  he  lived  until  his  death.  Mar- 
Guthman,  i8  Neb.  98.  tin  v,  Martin,  22   Ala.  86.      But  see 
The  court  is   not  deprived  of  juris-  contra^  as  to  this  last,  Farrow  v.  Far- 
diction  because  the  application  fails  to  row,  i  Del.  Ch.  457. 
state  that  the  widow's  right  to  dower  is  Delaware. — The  Orphans'  Court  has 
not  disputed,  although  such  an  allega-  complete  jurisdiction  to  assign  dower, 
tion  is  proper.    To  oust  the  court  of  and  in  the  exercise  of  such  jurisdiction 
jurisdiction,  the  parties  contesting  the  may    determine     questions,    whether 
widow's  claim  must  affirmatively  dis-  leg^l  or  equitable,  involved  in  a  con- 
pute  her  right.   Serry  t;.  Curry,  26 Neb.  test  of  the  widow's  right.     Farrow  v, 
353.    But  see  c<7«/ra,  as  to  this.  King  v.  Farrow,  i  Del.  Ch.  457. 
Merritt,  67  Mich.  194.  North  OaroUna. — In   this  state  sum- 
1.  A1al>a.Tiia. — In  Barney  v,  Frowner,  mary  proceedings   for  assignment  of 
9  Ala.  906,  it  is  said,  in  the  opinion  by  dower,  being  classed  as  **  special  pro- 
Ormond,  J. :  "Our  statute  contemplates  ceedings  "  under  the  statute,  are  before 
a  contestation  of  the  widow's  right  of  the  clerk  of  the  Superior  Court.    When 
dower,   and     provides    the    necessary  questions  of  fact  are  raised  they  are 
means  for    ascertaining  it.     For  this  transferred  by  him  to  the  civil  issue 
purpose,  the  heir,  and  the  tenant  of  the  docket  to  be  tried  by  said  court  in  term 
freehold,  are  to  be  notified  of  the  appli-  time.    An  immediate  appeal  lies  from 
cation,  and  may  contest  the  right,  and  his  decision  of  a  question  of  law  to  the 
finally,    if  decided    in     favor    of  the  judge  of  the  court;  and  issues,  whether 
widow,  the  statute  directs  the  sheriff  of  fact  or  law,  having  been  determined 
to    put    her  in    possession.      This    is  in  the  manner  above  pointed  out,  it  is 
not  a    mere  legal   investiture  of  the  the  duty  of  the  clerk  to  proceed  as  if 
title,  leaving  her  to  obtain   the    pos-  such  issues  had  not  been  raised  but  had 
session    by    suit,    if    not    voluntarilj'  been  conceded,  as  determined,  in  the 
yielded,  but    a    possession    in  fact  as  first   place.     Brittain  xk  Mull,  91   N. 
welt   as    in   law."    See    also,    to   the  Car.  498. 

same  effect.  Green  v.  Green,  7  Port.  Bhode    Island. — The    statute   giving 

(Ala.)  19.  jurisdiction  to  assign  dower  to  courts 

In  the  exercise  of  its  summary  juris-  of  probate  contains  no  limitations  upon 

diction,  the  court  of  probate  has  no  the  extent  of  the  jurisdiction,  and  it  is 

equity  jurisdiction,  however,  but  must  held  that  courts  of  probate  have  the 

proceed  according  to  the  rules  of  law  ;  same  power  to  set  off  dower  as  courts 

so  that  if  the  demandant  has  a  legal  of  common  law,  and  may,  to  the  same 

right   to  dower,  it  is  the  duty  of  the  extent,  determine  questions  involving 

court  to  allot  it,  irrespective  of  the  con-  the  widow's  right.     Eddy  v.  Moulton, 

siderations  wMch  are  purely  of  equi-  13  R.  I.  105;  Gardner  v.  Gardner,  10 

table  cognizance.    It  has,  therefore,  no  R.  I.  211. 

jurisdiction  to  go  into  an  inquiry  But  the  court  has  no  jurisdiction  to 
whether  the  lands  in  which  dower  is  entertain  equitable  defenses,  and  can- 
claimed  were  purchased  by  the  de-  not  consider  an  antenuptial  contract 
ceased  with    money  obtained  by  him  which,   whether    sufficient  or  not  in 
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the  applicant's  right  to  dower  generally  in  the  estate  of  the 
deceased,  in  a  contest  between  the  applicant  and  the  personal 
representatives,  leaving  to  be  determined  by  an  action  of  eject- 
ment, if  need  be,  her  right  to  dower  in  any  particular  tract  of 
land  in  the  possession  of  one  claiming  adversely  ;*  or  it  may  be 

equity,  is  not  a  legal  bar.  Gardner  v.  Mimnrtypl. —  The  constitution  pro- 
Gardner,  10  R.  I.  211.  vides  tliat  the  probate  court  shall  have 

Sontti  Carolina. — The  statute  giving  jurisdiction  in '*  all  matters  of  the  allot- 

the   probate   court    jurisdiction    does  ment  of  dower."     In  James  v.  Rowan, 

not  limit  it  to  cases  where  the  widow's  6  Smed.  &  M.  (Miss.)  401,  it  is  said,  in 

right   to  dower  is    undisputed.    The  the   opinion  by  Clayton,   J.:  *'From 

court  has  power  to  determine  issues  of  the  nature  of  the  probate  court  it  is 

fact  and  law,  involving  such  right,  and  wholly  unfit  to  decide  upon  the  title  to 

thus  may   inquire   if  tlie  widow  has  land,  where  there  is  a  conflict  of  claims, 

made  a  valid  release  of  dower.     The  •  •  •  If  there  be  proof  of  marriage, 

objection  that  issues  of  fact  are  raised  of  seizin  of  the  husband  during  the 

by  the  evidence,  which  should  be  de-  coverture,   of    nonalienation    on    the 

termined    by    a    jury,    and    that  the  part  of  the  wife,  and  death  of  the  hus- 

statute  does  not   authorize  a  jury  in  band,  she  is,  against  the  representt- 

the  probate  court,  is  not  sufficient  to  tives  of  the  husband,  entitled  to  dower, 

deprive  the  court  of  jurisdiction,  as  Those    representatives    are    the    only 

the    statute     provides    a    method    by  proper  parties  to  the  proceeding.   The 

which  an  appeal  may  be  taken  and  a  rights  of  others  are  wholly  unaffected, 

jury  trial  had.     Stewart  v.  Blease,  4S.  and  the  decree  in  no  manner  operates 

Car.  37.     See  also  Tibbetts  v.  Lang-  upon   them.     If  there  are  adversary 

ley  Mfg.  Co.,  12  S.  Car.  465.  rights,  they  may  be  set  up  in  opposition 

1.  Florida. — In   this    state   the  only  to  the  decree,  or  rather  in  avoidance 

persons  required  to  be  notified  of  an  of  it.      Those  who  have  such   rights 

application   for  assignment  of  dower  may  put  the  widow  to  her  ejectment, 

are    the    personal   representatives    of  or  other  appropriate  remedy,  and  in 

the  deceased  husband ;  and  they,  with  such  proceeding  the  respective  claims 

the    applicant,    are    the   only   proper  will  be  considered,  in  a  great  degree, 

parties  to  the  proceeding.     It  is  held  as  if  no  decree  of  the  probate  court 

that    such   questions,  concerning  the  had  been   pronounced.      To   explain, 

widow's   right  to  dower,   as    may  be  the  decree  will  establish  that  she  is  the 

properly  raised  by  such  personal  rep-  widow  havingrighttodowerout  of  the 

resentatives,  may  be  determined  in  the  estate  of   the  decedent;    but  whether 

summary  proceedings.    Thus  the  per-  the  particular  estate  which  is  claimed 

sonal  representatives  may  defend  upon  adversely  to  the  husband  is  subject  to 

the  ground  of  the  desertion  and  adul-  such   right,   is  a  question  not   deter- 

tery  of  the  applicant,  and   the  court  mined  by  that  court,  except  so  far  as 

has  jurisdiction  to  determine  such  an  the  representatives  of  the  husband  are 

issue.     It  is  intimated,  in  accordance  concerned,  who  are  the  only    proper 

with  the  cases  in  Mississippi ^  the  stat-  parties  before  the  probate  court."  See 

ute  of  which  state  is  similar  to  that  of  also  Ware  v,  Washington,  6  Smed.  ft 

Florida,  that  questions  as  to  the  right  M.  (Miss.)  737;    Holloman  v.  Hollo- 

of  the  applicant  to  have  dower  set  out  man,    5    Smed.    &    M.    (Miss.)  559; 

of  any  particular  piece  of  land  are  not  Pickens   v.  Wilson,   13  Smed.  St  M. 

within  the  jurisdiction  of  the  court,  (Miss.)  691;    Farmers,   etc..  Bank  v. 

they  not  being  questions  in  which  the  Tappan,   5   Smed.  &  M.  (Miss.)  iia. 
personal  representatives  have  any  con-        Where  the  lands  are  in  possession  of 

cern  or  any  right  to  represent  those  one  who  claims  under  a  judicial  sale 

who  have.     Henderson  v,  Chaires,  25  in  the  lifetime  of  the  husband,  the  pro- 

Fla.  96.  bate  court  has   no  jurisdiction    over 

The  statutes  of  Florida^  Mississippi^  such  person,  and  cannot,   as   against 

and  ^/(ff^tfiff  a  are  practically  the  same;  him,  determine  the  widow's  right  to 

but  it  will  be  seen  that  the  latter  state  dower  in  the  land,  although  he  appears 

has    construed  its   statute  differently  and  answers  in  the  case.   Such  adverse 

from  the  other  two.  holding  does  not  deprive  the  coort  of 
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regulated  by  specifically  enumerating  in  the  statute,  what  facts 
must  be  proved  in  the  probate  court  before  the  widow  shall 
be  entitled  to  an  assignment  of  dower.  Under  such  a  statute, 
the  determination  of  the  court  upon  such  questions,  and  also  its 
determination  of  the  boundaries  of  the  dower  assigned,  when 
unappealed  from,  becomes  binding  on  all  parties  to  the  pro- 
ceeding; but  all  questions  not  specifically  enumerated  in  the 
statute  are  left  to  be  adjudicated  in  another  court,  having  com- 
petent jurisdiction,  and  the  parties  will  not  be  bound  by  any 
attempted  determination  of  such  questions  by  the  probate  court.* 
Aadfnment  IrreepeotiTe  of  Bight. — Third.  Where  the  court  has  no 
jurisdiction  to  determine  the  widow's  right  to  dower,  but  has 
full  jurisdiction  to  make  the  assignment,  irrespective  as  to  whether 
such  right  is  contested  or  not.  Where  this  doctrine  prevails,  it  is 
the  duty  of  the  court  having  the  summary  jurisdiction,  to  assign 
dower  in  accordance  with  the  application,  assuming  that  the 
widow  has  a  right  to  be  endowed  of  the  lands  therein  described.* 

power  to  make  the  assignment,  how-  from,  is  final  and  conclusive  of  the 

ercr.    Bisland  v,  Hewett,  ii  Smed.  &  statutory  right  of  the  applicant  to  such 

M.  (Miss.)  164;  Jiggitts  7^  Bennett,  31  assignment,  and  designates  the  lands 

Miss.  610.  in  which  the  dower  exists  as  against 

In    Randolph    v.    Doss,    3     How.  such   estate.     That  is  its  conclusive 

(Miss.)  205,  a  contest  between  the  ap-  extent." 

plicantfordower  and  an  adverse  claim-  2.  In   Hyde  v,  Hyde,  4  V^end.  (N. 

ant  of  the  land  was   determined.     It  Y.)  630,  it  is  said,  in  the  opinion  by 

was  said    in    the    opinion    that    the  Marcy,  J. :  "  The   only  question  pre- 

powers  of  the  court  are  not  restricted  sented  by  this  appeal  is,  whether  the 

by  the  relation  of  the  parties  to  the  postnuptial    provision    made    by  the 

suit  and  that  "  it  is  totally  immaterial  husband  for  his  wife  was  intended  to 

whether  the  contest  for  dower  be  be-  be  in  lieu  of  dower.     This,  as  I  under- 

tween  the  widow  and    heir,    or    the  stand  the  law,  was  not  a  question  to  be 

widow  and  strangers;"   but  the  doc-  settled  by  the  surrogate,  and  conse- 

trine  of  the  case,   although    not  ex-  quently  not  to   be   raised  and  deter- 

pressly  overruled,  must  be   regarded  mined  on  this  appeal.  The  proceedings 

■s  modified  by  later  cases  cited  above,  before  the  surrogate  assume  that  the 

1.  Hall  V,  Pierson,   63  Conn.  332 ;  widow  is  entitled  to  dower  out  of  the 

Hewitt's  Appeal,  53  Conn.  34;  Selleck  lands  in  question.     She  does  not  get 

V.  Selleck,  cited  in  Andrews  v.  An-  possession  by  the  agency  of  the  ad- 

drews,  8  Conn.  86,  note  (a).    Appar-  measurers;  but  if  what  is  assigned  to 

ently  not   in  exact  accord   with   the  her  by  them  is  not  quietly  yielded  up, 

sbove  cases  is  Carter's  Appeal,  59  Conn,  she  must  resort  to  her  action.     Tnose 

576,  where  it  was  held  that  a  court  of  who  oppose  her  claim  have  not  their 

probate,  though   it   has   not   general  rights  compromitted  by  the  proceed- 

equity  jurisdiction,  must  enforce  an  ings  before  the  surrogate.     In  defense 

election  when  the  question  arises  in  to  her  action  they  can  show,  and  that 

settlement  of  an  estate.    See  this  case  is  the  proper  time  for  doing  it,  that 

eiplained  in  Hall  v.  Pierson,  63  Conn,  she  has  no  right  to  be  endowed  of  the 

332.    In  this  last  case  an  extended  and  lands    which    she    seeks    to    recover, 

careful  review  of  the  Connecticut  cases  The  review  here  of  the  proceedings  of 

ii  made  for  the  purpose  of  determining  the  surrogate  looks  only  to  the  regu- 

the  exact  limitations  on  the  jurisdiction  larity  and  fairness  of  what  has  been 

of  the  probate  court.    The  following  done  by  him  and  the  admeasurers,  on 

nile  is  announced :  **  The   order  and  the  assumption  that  the  widow  has  a 

decree  of  a  court  of  probate,  having  right  to  dower.     We  have  nothing  to 

jarisdiction  of  the  settlement  of  an  do  now  with  the  question  whether  she 

estate,  assigning  dower,    unappealed  is  barred  of  this  right  by  the  provision 
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Any  contest  over  such  right  must  be  determined  in  another  court 
and  by  a  separate  action.  If,  after  dower  has  been  assigned,  the 
Widow  is  put  to  her  action  of  ejectment,  and  is  successful,  the 
assignment  has  fixed  the  boundaries  of  her  dower.  This,  and  only 
this,  has  become  res  judicata  by  the  assignment  proceedings.^ 

(2)  Where  the  Husband  did  Not  Die  Seized. — It  is  usual  for  the 
jurisdiction  of  the  Probate  Court  to  be  limited  to  cases  where  the 
husband  died  seized  of  the  land  out  of  which  application  is  made 
for  assignment  of  dower.  Sometimes  this  is  by  express  provision 
of  statute ;  ^  but  it  has  frequently  been  so  held,  even  in  the 
absence  of  such  a  provision,  the  Probate  Court  not  being  well 
adapted  to  the  determination  of  contests  likely  to  arise  where  the 
land  is  held  by  one  claiming  adversely  to  the  husband.' 

made  for  her  bj  her  husband  in  i8ao."  Borst    v.  Griffin,   9  Wend.    (N.  Y.) 

See  also  Matter  of  Watkins,  9  Johns.  307. 

N.  Y.  245;  Fritts'  Case,  32  N.  J.  Eq.  2.  French  v.  CrosbY*  23  Me.   276; 

293;  Barton  v.  Hinds,  46  Me.  124.  Deforests'  Appeal,  i  Root  (Conn.)  50. 

In  Parks  v.  Harde7,4  Bradf.  (I^.  Y.)  Under  a  statute  confining  the  juris- 
15,  it  is  said :  "  In  the  present  case,  diction  of  the  Probate  Court  to  cases 
it  is  insisted  bj  the  party  claiming  to  where  the  husband  died  seized  and  pos- 
be  owner  of  the  premises  that  the  sessed,  it  was  held  that  an  assignment 
widow's  husband  was  seized  only  of  of  dower  made  by  that  court,  out  of 
an  undivided  half  of  the  land,  and  that  lands  of  which  the  husband  did  not  die 
admeasurement  should  be  made  in  ac-  seized,  was  void,  and  could  be  collater- 
cordance  with  that  fact.  My  answer  ally  attacked.  Fisk  v,  Eastman,  5  N. 
is  that  it  must  depend  upon  the  wid-  H.  240.  See  also  Raynham  x'.  Wil- 
ow's  option  whether  she  shall  have  ad-  marth,  13  Met.  (Mass.)  414. 
measurement  of  the  whole  or  the  half  S.  In  Sheafe  v.  O'Neil,  9  Mass.  9,  it 
of  the  premises.  That  is  a  question  is  said  by  Sewall,  J.  :  **  But  in  con- 
of  title,  and  must  be  tried  elsewhere,  tested  cases,  and  especially  where  the 
If  she  insists  upon  admeasurement  of  intestate  was  not,  at  his  death,  the 
dower  in  the  entire  lot,  in  the  expec-  tenant  of  the  fee,  where  his  heirs  have 
tation  of  establishing  her  husband's  no  interest  or  concern  in  the  assign- 
seizin  in  the  whole,  she  is  entitled  to  ment  of  dower,  and  where  strangers, 
the  admeasurement  accordingly. ' '  not  presumed  to  be  cognizant  of  the  pro- 

Where  surplus  moneys  on  foreclo-  ceedings  in  the  probate  court,  have 
sure  were  paid  into  the  Surrogate's  the  whole  interest  and  property,  sub- 
Court,  and  die  widow  applied  for  an  ap-  ject  to  the  claim  of  dower;  where  the 
pointmentof  her  dower  right  therein,  probate  court  is  incompetent  to  anj 
it  was  held  that  the  Surrogate  Court  other  purpose  of  partition,  a  jurisdic- 
had  no  equitable  jurisdiction  to  allow  tion  to  assign  dower  would  be  as  inex- 
as  a  counterclaim,  sums  due  from  her  pedient  as  it  is  unnecessary."  See  also 
to  the  estate.  Taylor  v.  Bentley,  3  Rintch  v,  Cunningham,  4  Bibb  (Ky.) 
Redf.  (N.  Y.)  34.  462;  Stevens  v.  Stevens,  3  Dana  (Ky.) 

1.  Wood  V.  Seely,  32  N.  Y.  105;  371;  Nance  v.  Hooper,  11  Ala.  55a; 
Jackson  v.  Randall,  5  Cow.  (N.  Y.)  Thrasher  v.  Pinckard,  23  Ala. 616;  Bar- 
168 ;  Jackson  v.  Waltermire,  5  Cow.  ney  v.  Frowner,  9  Ala.  901. 
(N.  Y.)  299;  Jackson  v.  Dewitt,  6  Mtsilsalppl.  —  A  contrary  doctrine 
Cow.  (N.  Y.)  316;  Jackson  v  Church-  prevails  in  Mississippi,  where  the  Pro- 
ill,  7  Cow.  (N.  Y.)  287 ;  Rutherford  v,  bate  Courtis  held  to  have  jurisdiction 
Graham,  ±  Hun  (N.  Y.)  796.  And  see  to  make  the  assignment,  although  the 
cases  citea  in  preceding  note.  land  is  in  the  possession  of  one  who, 

It  follows  that  after  assignment  the  at  the  time  of  the  husband's  death, 

widow  should  sue  for  the  specific  por-  held   adversely   to   him.      The  court 

tion  assigned  to  her,  and  not  for  an  un-  has  no  jurisdiction  over  such  adverse 

divided  third  of  the  premises.     Ward  holder,  however,  and  no  authority  to 

V.    Kilts,    12    Wend.    (N.   Y.)     137;  deliver  possession  to  the  widow  after 
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Xartgrnf^  Landi. — In  those  states  where  a  mortgage  of  real  estate 
is  held  to  pass  the  title  to  the  mortgagee,  the  Probate  Court  will 
have  no  jurisdiction  to  assign  dower,  out  of  mortgaged  lands,  to 
the  widow  of  the  deceased  mortgagor,  as  he  did  not  die  seized  of 
such  lands.^ 

Evbttad  8«l»d  and  Foeaeiied. — The  jurisdiction  of  the  Probate  Court 
in  some  states  is  limited  to  cases  where  the  husband  died  '*  seized 
and  possessed."  ^ 

(3)  Where  the  Land  has  been  Alienated  by  the  Heirs. — The  pro- 
bate court  will  not  lose  jurisdiction  because,  before  the  application 
for  admeasurement  is  made,  the  land  has  been  alienat^  by  the 
heirs.* 

(4)  Where  Assignment  cannot  be  Made  by  Metes  and  Bounds. — 
When,  because  of  improvements  placed  on  the  land,  or  for  any 
other  reasons,  an  assignment  by  metes  and  bounds  would  be 
inequitable,  and  a  sum  of  money  should  be  awarded  in  lieu  of 
dower,  the  court  of  probate  has  been  held  to  have  no  jurisdiction, 
it  not  being  well  fitted  to  adjust  the  rights  between  the  parties.* 

the  assignment  is  made.  Bisiand  v,  4.  In  such  case  the  proper  fonun  is 
Hewett,  II  Smed.  &  M.  (Miss.)  164;  a  court  of  equity.  Thrasher  v.  Pinck- 
Jiggitts  V.  Bennett,  31  Miss.  610;  Jig-  ard,  23  Ala.  616;  Barney  v.  Frowner, 
gitts  V.  Jiggitts,  40  Miss.  718.  9  Ala.  901 ;  Tygh  v,  Dolan,  95  Ala. 
1.  Sheafe  v.  O'Neil,  9  Mass.  9;  369;  Wood  v.  Morgan,  56  Ala.  397; 
Ra/nham  v.Wilmarth,  i3Met.(Mas8.)  Beavers  v.  Smith,  11  Ala.  20. 
414;  Pinkham  v.  Gear,  3  N.  H.  163.  The  admitted  fact  that  "the  dwell- 
But  c^M/ar^  these  cases  with  Henry's  ing  house  on  said  land,  with  the  ground 
Case,  4  Cush.  (Mass.)  257,  where  it  covered  by  its  yards,  is  worth  three- 
was  held  that  if  the  mortgagor  died  fourths  of  the  value  oif  the  entire  prop* 
in  possession  of  the  mortgaged  land,  erty,"  does  not  show  that  dower  cannot 
there  was  sufficient  seizin  to  sustain  be  assigned  by  metes  and  bounds,  and, 
the  jurisdiction  of  the  Probate  Court,  alone,  will  not  oust  the  Probate  Court 
See  also  Draper  v.  Baker,  12  Cush.  of  jurisdiction.  Humes  v.  Scruggs,  64 
(Mass.)  288.  Ala.  40. 
9.  Henderson  v.  Chaires,  25  Fla.  26.  Land  Gbarged  wltli  Trust. — When  it 
In  PemiflylTanlA  common-law  dower  appears  that  the  lands,  in  which  an  al* 
has  been  abolished  in  lands  of  which  lotment  of  dower  is  sought,  are  charge- 
the  husband  died  seized  and  possessed,  able  with  a  trust  in  favor  of  the  hus- 
and  in  lieu  thereof  the  widow  is  given  band's  children  by  a  former  marriage, 
a  distributive  share.  The  widow's  on  account  of  moneys  belonging  to 
remedy,  in  common  with  the  heirs,  is  their  mother's  statutory  estate,  which 
an  action  of  partition.  The  Orphans'  were  invested  or  used  by  him  in  the 
Coart,  formerhr,  had  exclusive  juris-  purchase  of  the  lands,  an  assignment 
diction.  McMasters  v,  Carothers,  i  by  metes  and  bounds  would  be  unjust, 
Pa.  St  324;  Thomas  v.  Simpson,  3  Pa.  and  the  court  should  decline  jurisdic- 
St  60;  (ralbraith  v.  Green,  13  S.  &  R.  tion,  leaving  the  parties  to  their  reme- 
(Pn.)93;  Bradford  v.  Kent,  43  Pa.  St.  dies  in  equity;  but  the  mere  assertion 
474.  of  such  a  claim  by  the  heirs,  without 
9.  Weaver  ».  Sturtevant,  12  R.  I.  any  evidence  to  support  it,  does  not  re- 
537.  Ko  reasonable  ground  for  ques-  quire  the  court  to  dismiss  the  petition, 
tioning  the  jurisdiction  of  the  court  Sheppard  v.  Sheppard,  87  Ala.  560. 
because  the  land  had  been  conveyed  ]>ow6r  ovt  of  Bunflm  Money  on  Fovo- 
by  the  heirs  is  apparent.  The  statute  elosnro. —  But  in  Taylor  v.  Bentley,  3 
giving  jurisdiction  to  the  court  of  pro-  Redf.  (N.  Y.)  34,  the  surrogate  as- 
bate  is  very  broad,  and  does  not  even  sumed  jurisdiction  to  assign  a  portion, 
require  seizin  in  the  husband  at  the  in  lieu  of  dower,  out  of  surplus  moneys 
time  of  his  death.  on  foreclosure  of  a  mortgage. 
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(5)  Where  Applicant 's  Right  Is  Equitable;  and  Herein  of  Equi- 
table Defenses. — ^The  statutory  proceeding  is  a  summary  method 
for  the  simple  admeasurement  of  dower,  and  no  other  relief  than 
that  specially  authorized  by  the  statute  can  be  granted  Should 
the  powers  of  a  court  of  equity  be  required  to  completely  adjust 
the  rights  and  interests  of  parties  in  such  a  case,  resort  must  be 
had  to  such  a  court.* 

EnslMUid  EqnlUble  OwiMr. — Where  the  husband  was  not  the  holder 
of  the  legal  title,  but  was  the  equitable  owner  of  the  lands,  it 
has  been  held  that  the  summary  jurisdiction  cannot  be  invoked.* 

Widow'!  AifignM. — Likewise,  it  has  been  held  that  there  was  no 
summary  jurisdiction  to  assign  dower  in  favor  of  one  to  whom 
the  widow  had  assigned  her  right,  such  right  being  personal  to 
the  widow  and  operating  as  an  equitable  assignment  only.* 

Equiuble  DefeiiMf. — The  usual  rule  is  that  equitable  defenses 
will  not  be  considered  in  summary  proceedings  for  assignment 
of  dower,  even  though  the  court  has  more  or  less  jurisdiction 
to  determine  the  widow's  right  to  dower ;  if  her  right  is  good  at 
law,  her  dower  will  be  assigned,  and  contest  concerning 
equitable  bars  to  her  right  will  be  left  for  future  determination 
in  a  court  having  jurisdiction.*   The  doctrine  is  not  universally 

1.  Milton  V,  Milton,  14  Fla.  369;  the  deceased  husband  was  possessed 
Godwin  v.  King,  31  Fla.  535.  only  of  the  equitable  title,  was  raised 

Homestead. — But  the  mere  fact  that  in  kobinson  v.  Miller,  i  B.  Mon.  (Kj.) 

a  portion  of  the  property  in  which  88,  2  B.  Mon.  (Ky.)  284,  but  the  court 

dower  is  asked  to  be  assigned  to  the  found    it  unnecessary  to  decide    the 

widow  was  the  homestead  of  the  de-  question,   disposing    of    the    case  on 

ceased  husband  in  his  lifetime,  does  other   grounds.     But  in   Hawkins  v, 

not  of  itself  necessitate  a  resort  to  the  Page,  4  T.   B.  Mon.  (Ky.)  136,  it  was 

court  of  equity.    Godwin  v.  King,  31  held  tliat  an  assignment  of  dower  by 

Fla.  525.  the  County  Court,  out  of  lands  wherecS 

2.  In  North  Carolina^  as  elsewhere  the  husband  was  possessed  only  of  an 
explained,  special  proceedings  are  equitable  title,  was  void  and  open  to 
brought  before  the  clerk  of  the  superior  collateral  attack. 

court.     Assignment  of  dower  is  -usu-  3.  Parton  v.  Allison,    109   N.  Car. 

ally  such  a  proceeding.      But  if  any  674. 

equitable  element  is  involved,  which,  4.  Thus  the  defense  that  the  widow 
under  former  practice,  would  have  is  barred  of  her  dower  by  reason  of  an 
been  cognizable  in  a  court  of  equity,  oral  antenuptial  settlement  or  agree- 
the  superior  court  in  term  has  juris-  ment  for  jointure,  the  existence  of 
diction,  and  the  application  for  dower  such  an  agreement  being  denied  by 
becomes  a  civil  action.  Thus,  where  the  widow,  will  not  be  considered; 
an  action  was  brought  by  a  widow,  al-  but  the  party  seeking  to  avail  himself 
leging  that  the  legal  title  to  certain  of  such  a  bar  will  be  left  to  his  re- 
land  was  in  the  defendants,  but  that  course  to  equity  for  relief.  Fritf s 
they  held  in  trust  for  her  deceased  Case,  32  N.J.  Eq.  293.  AndseeGard- 
husband,  and  asking  that  they  be  de-  ner  v.  Gardner,  10  R.  I.  211.  But  see 
clared  trustees  and  that  her  dower  be  contra^  Carter's  Appeal,  59  Conn.  576. 
assigned  in  the  land,  it  was  held  that  This  last  case  is  explained  in  Hall  v. 
the  superior  court  in  term,  and  not  Pierson,  63  Conn.  332. 
the  clerk,  had  jurisdiction.  Efland  v.  And  where  a  woman  sought  to  in- 
Efland,  96  N.  Car.  488.  tervene  in  the  proceedings,  claiming 
The  authority  of  the  County  Court,  that  for  many  years  she  had  lived  with 
possessing  the  summary  jurisdiction  the  deceased,  believing  that  she  was 
to  assign  dower  out  of  lands  of  which  legally  married  to  him,  and  that  the 
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accepted,  however,  and  the  court  of  probate  is  sometimes  held 
to  have  equitable  jurisdiction.* 

(6)  Power  to  Award  Damages  and  Mesne  Profits, — It  has  been 
held  that  the  Probate  Court  has  no  power  to  award  damages  ^  or 
mesne  profits  to  the  widow.' 

land  out  of  which  his  widow  was  seek-  the  applicant,  after  being  divorced 
ing  dower  had  been  purchased  in  his  from  the  deceased,  entered  into  a  con- 
name  with  her  monej,  it  was  held  that  tract  with  him  by  which  her  dower 
the  court  of  probate  was  without  was  barred,  is  not  within  the  jurisdic- 
jurisdiction  to  determine  her  rights,  tion  of  the  Probate  Court  to  determine, 
but  that  dower  would  be  assigned,  and  Hall  v.  Pierson,  63  Conn.  332. 
she  would  be  left  to  her  remedy  in  In  New  Tork  the  surrogate  has  no 
equity.  Martin  v.  Martin,  22  Ala.  86.  jurisdiction  to  allow,  as  an  equitable 
In  Sheppard  v.  Sheppard,  87  Ala.  counterclaim,  sums  of  money  due  from 
560,  in  which  there  was  an  equitable  thewidow  to  her  husband's  estate,  in  an 
contest  rendering  an  assignment  by  application  by  the  widow  for  an  ap- 
metes  and  bounds  unjust,  it  was  held  pointment  of  her  dower  right  in  sur- 
that  the  court  of  probate  should  de-  plus  moneys  remaining  after  satisfying 
dine  jurisdiction.  the  lien  of  the  mortgage  by  foreclosure 
In  Hewitt's  Appeal,  53  Conn.  24,  the  sale.  Taylor  v,  Bentley,  3  Redf .  (N. 
purchaser  of  the  land  under  guardian's  Y.)  34. 

sale  attempted  to  contest  the  widow*8  1.  In  Delaware  the  Orphans'  Court  is 
right  to  dower  on  the  ground  of  equi-  given  complete  jurisdiction  over  dow- 
table  estoppel,  she  having  represented  er,  and  may  determine  equitable  as 
to  him,  before  he  made  the  purchase  and  well   as   legal  questions.      Farrow  v. 
paid  his  money,  that  she  claimed  no  Farrow,  i  Del.  Ch.  457. 
dower   in  the    property  and  that  he  8.  Smith  v.  Smith,  13  Ala.  329. 
would  get  a  title  free  from  such  claims.  S.  ''The  probate  court  has  no  juris- 
Park,  C.  J.,  says,  in  the  opinion:  "  But  diction  to  award  to  the  widow  damages 
the  appellees  insist  that  the  probate  for  mesne  profits ;  the  chancery  court 
court  can  try  and  determine  the  equi-  alone  is  competent  to  grant  that  relief, 
table  title  of  Mrs.  Hewitt  to  dower,  as  and  she  may  institute  proceedings  in 
ic  exists  between  her  and  third  parties,  that  court  after  her  dower  has  been 
and  should  do    so    before    the  court  assigned  by  the  probate  court."    Slat- 
sasigns  her  dower,  on  the  ground  that  ter  v.  Meek,  35  Ala.   528.     And   see 
such  courts  administer  equity  in  some  Waters  v.  Williams,  38  Ala.  680. 
cases,  and  that  this  is  one  of  the  cases  In  Henderson  v,  Chaires,  25  Fla.  39, 
where  it    has    this   power.     But  the  it  is  said,  in  the  opinion  by  Maxwell, 
equity  which  a  court  of  probate  can  1. :  *'  As  to  the  allotment  of  personalty 
administer  must  grow  out  of,  and  be  by  the  second  report,  there  is  serious 
inieparably  connected  with,  the  matter  objection.     Part  of  the  allotment  is  of 
the  court  is  acting  upon.    The  court  money  and  lint  cotton  received  by  the 
was  called  upon  to  assign  and  set  out  executors  for  rent  of  lands  since  the 
dower  to  Mrs.  Hewitt     It  is  admitted  death  of  the  testator ;  another  part  of 
that  she  had  the  statutory  requisites,  money  received   by  them  from  pro- 
Setting  out  dower  does  not  affect  in  the  ceeds  of  sale  of  personal  property,  and 
leut  her  title  to  dower  in  the  lands  of  the  appraised  value  of  other  person- 
designated.     If  she  has  done  things  alty.     These  are  proper    allowances, 
which  in  equity  estop  her  from  claim-  •  *  •    But  the  statute   under  which 
ing  dower,  the  equity  does  not  grow  this  proceeding  was  brought  does  not 
ottt  of,  nor  is  it  connected  with,  the  contemplate  any  such  allowances.     It 
matter  that  the  court  has  in  hand,  the  was  intended  as  a  summary  mode  for 
mere  designating  of  the  lands  in  which  the  allotment  of  dower  in  property, 
she  is  to  hold  her  dower.    It  grew  out  and  property  in  kind,  of  which  the 
of  a  purchase  of  the  dower  lands  after  husband  died  seized  and  possessed.    As 
her  dower  had  attached.    The  case  of  to  personalty,  it  provides  that  the  com- 
Selleck  v.  Selleck,  which  appears  in  a  missioners  appointed   to  allot  dower 
note  to  Andrews  v,  Andrews,  8  Conn,  shall '  allot  and  set  off  to  the  widow 
86,  is  decisive  of  this  question."  her  portion  of  the  personal  estate  of 
Likewise,  the  (question  as  to  whether  which  her  husband  died  possessed.' 
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d.  Pendency  of  Proceedings  in  Another  Court.— PenA 
ency  of  partition  proceedings  in  another  court,  in  which  proceed- 
ings the  widow  is  a  party,  has  been  held  not  to  oust  the  Probate 
Court  of  jurisdiction  to  assign  dower.  If,  in  the  race  of  diligence, 
she  can  procure  the  admeasurement  of  her  dower  before  the 
partition  proceedings  are  ripe  for  a  decree  of  sale,  she  is  legally 
entitled  to  the  fruits  of  such  diligence.* 

Olifjeot  of  Prooeedingi  the  SaoM. — But  where  the  object  of  the  pending 
and  of  the  proposed  action  is  the  same,  namely,  to  assign  dower, 
and  where,  for  that  purpose,  the  Probate  Court  has  concurrent 
jurisdiction  with  other  courts,  the  court  where  the  action  is  first 
brought  will  obtain  exclusive  jurisdiction  of  the  case.^ 

e.  Where  Lands  Lie  in  Two  or  More  Counties. — In  the 

absence  of  a  statute  directing  otherwise,  the  Probate  Court  has  no 
jurisdiction  to  assign  dower  in  any  county  other  than  where  it  is 
situated.^ 

But  in  Order  to  Avoid  MoltipUeity  of  Soiti  it  is  sometimes  provided  that 
proceedings  having  been  instituted  in  one  county,  all  the  dower 
to  which  the  widow  is  entitled  must  be  assigned  in  the  single 
proceeding* 

McClelian's  Dig.  476-477.  Construing  in  a  court  of  common  law.  I  am  very 
the  statute  strictly,  as  the  law  requires  clear  that  the  pendencj  of  an  action 
in  dealing  with  statutes  providing  sum-  of  partition  was  no  objection  to  the 
marj  remedies,  the  commissioners  had  Orphans*  Court  proceeding.  The  pro- 
no  authority  to  make  allotment  of  any-  ceedings  in  the  two  courts  are  essen- 
thing  except  of  property  of  which  the  tially  different.  The  Act  of  Assemblj 
husband  died  possessed.  This  is  not  expressly  provides  for  partition  in 
what  was  done;  and  in  the  absence  of  these  cases,  and  it  shall  not  be  in  the 
that  flexibility  allowed  in  equity,  not  power  of  either  party  to  defeat  the  act, 
even  the  doing  under  the  statute  of  by  recurring  to  a  writ  of  partition  at 
what  was  proper  in  itself,  and  should  common  law.  It  would,  in  fact,  be 
be  done  in  a  proper  proceeding,  can  to  repeal  the  act,  so  far  as  respects 
be  sustained."  partition.*'      In    explanation    of  the 

1.  *^  Her  proceedings  under  the  pe-  above  it  should  be  said  that  the  action 

tition  for  the  admeasurement  of  dower  of  partition  in  the  Orphans'  Court  in 

being  regular,  her  title  to  dower  undis-  Pennsylvania^  is  the  statutory  remedj 

puted,  her  right  to  consummate  those  provided  for  the  benefit  of  the  widow 

proceedings  undoubted,  and  the  effect  and  heirs  in  the  settlement  of  estates, 

of  such  consummation  in  the  highest  and   is  the    proper    remedy    for  the 

degree  important  to  her  legal  interests,  widow  to  pursue  to  have  her  distribu- 

I  think  they  should  have  been  per-  tive  share  of  land  set  out  which  the 

mitted  to  pass  forward  in  the  ordinary  statute  allows  her  in  lieu  of  dower, 

way  towards  their  conclusion,  without  2.  Hilliard  v.  Hiliiard,  50  Ark.  34. 

interruption  on  account  of  other  pro-  And  as  regards  assigning  homestead, 

ceedings  having  been  first  commenced,  see  Tygh  v.  Dolan,  95  Ala.  269. 

to  which  she  was  made  a  party,  and  8.  Crabtree  v,  Crabtree,  5  Ark.  638. 

having  in  view  mainly  a  different  ob-  The  question  was  raised  in  Adams 

ject."     Hogeboom,  J.,   in  Matter  of  v,  Barron,  13  Ala.  205,  where  a  single 

Sipperly,  44  Barb.  (N.  Y.)  370.     And  tract  of  land  lay  in  two  counties,  but  3ie 

see  in  accord.  Matter  of  Hughes,  3  court  found  it  unnecessary  to  decide  it 

Redf.  (N.  Y.)  18.  4.  Proceedings  for  the  assignment 

In  Rex  V,  Rex,  3  S.  &  R.  (Pa.)  533,  of  dower,  instituted  and  determined  in 

Tilghman,  C.  J.,  says,  in  the  opinion:  the  county  of  the  deceased  husband's 

•*  It  is  objected  that  the  Orphans'  Court  last  residence,  were  held  to  be  a  bar  to 

ought  not  to  have  proceeded,  because  subsequent  proceedings  for  the  same 

an  action  of  partition  was  depending  purpose  in  another  county  to  affect 
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/  Consent  to  Jurisdiction. — It  is  a  well-established  prin- 
ciple, not  confined  to  proceedings  for  assignment  of  dower,  that 
if  the  court  has  no  jurisdiction  of  the  subject-matter,  consent  of 
the  parties  will  confer  no  jurisdiction.  Where  the  parties  have 
done  no  more,  therefore,  than  to  agree  that  the  court  may  decide 
the  controversy  between  them,  neither  will  be  bound  by  the 
judgment* 

g.  Who  may  Object  to  Jurisdiction. — Although  the  court 
is  without  jurisdiction  to  make  the  assignment,  a  person  on 
whose  application  the  court  acted  cannot  be  heard  to  afterwards 
object  that  the  court  was  without  authority.* 

8.  Partiet — a.  Plaintiffs. — The  summary  proceeding  for  the 
admeasurement  of  dower  can  only  be  maintained  by  the  persons 
authorized  by  the  statutes,  such  as  the  widow  and  heirs.* 

AntgttMwOthttPerM&lAterMted. — As  a  rule  it  cannot  be  maintained 
by  a  party  to  whom  the  widow  has  assigned  her  dower,*  or  by 
other  persons  interested  in  having  the  right  to  dower  determined 
and  admeasured. 

*.  Defendants — ^Helrt.— As  this  proceeding  is  merely  for  the 
ascertainment  and  admeasurement  of  dower,  and  not  a  proceed- 
ing to  determine  the  rights  of  all  persons  interested  in  the  real 
estate,  the  heirs  are  the  only  necessary  parties  defendant.* 

Tht  Szaeutor  or  Administtator  of  the  husband's  estate  is  not  a  proper 
party  defendant,  as  he  has  no  interest  or  title  in  the  real 
estate.® 

lands  therein    located,  although   the  menced  bj  the  widow  or  any  heirs  or 

assignment  in  the  first  proceedings  was  other  persons  interested  in  the  estate, 

made  on  the  basis  of  the  lands  located  or  in  the  lands  of  decedent, 

in  the  one  county  alone.    Askew  v.  4.  The  assignee  of  the  widow  must 

Bjnum,  8i  N.  Car.  350.  apply  to  a  court  of  equity  for  the  ad- 

1.  Holloman  v.  HoUoman,  5  Smed.  measurement   of   dower.     Parton   v. 

ftM.  (Miss.)  559;  James  v.  Rowan,  6  Allison,  109  N.  Car.  674;   Jackson  v, 

Smed.  &  M.  (Miss.)  393.  Aspell,  20  Johns.  (N.  Y.)  411. 

Autgnamit  Aoqiditcad  la. — If,  how^  6.  James  v.  Rowan,  6  Smed.  &  M. 

ever,  the  court  not  only  assigns  the  (Miss.)  303;  Holloman  v,  Holloman, 

dower,  but  the  assignment  is  acqui-  5  Smed.  «  M.  (Miss.)  559;  Pickens  v. 

esced  in  by  the  parties  after  it  is  made,  Wilson,  13  Smed.  &  M.  (Miss.)  691 ; 

snd  is  acted  upon  by  them,  then  such  Lowery  v,  Lowery,  64  N.  Car.  no. 

assignment  will  become  binding,  for  it  6.  Chapman  v„  Schroeder,  10  Ga. 

is  lawful  for  the  tenant  of  the  freehold  321 ;  CampbelPs  Case,  2  Dougl.  ( Mich.) 

to  himself  assign  dower  without  re-  141. 

coarse  to  the  court,  and  if  the  assign-  In  Alabama  it  was  held  that  the  ex- 

ment  made  by  the  court  Is  ratified  by  ecutor  might  resist  a  claim  to  dower  in 

him  and  assented  to  by  the  widow,  it  the  personal  estate  and  was  therefore 

is  immaterial  that  the  court  acted  with-  a  necessary  party.     Green  v.  Green,  7 

out  jurisdiction.    Robinson  v.  Miller,  Port.  (Ala.)  19;  Barney  v,  Frowner,  9 

I  B.  Mon.  (Ky.)  88,  2  B.  Mon.  (Ky.)  Ala.  901. 

3S4;  Wood  V.  Lee,5  T.  B.Mon.  (Ky.)  In  Borne  BtatM  the  personal  repre- 

50;  Pinkham  v»  Gear,  3  N.   H.  163;  sentative  of  the  deceased  husband  is 

Draper  v*  Baker,  12  Cush.  (Mass.)  388.  a  necessary  party,  and  the  statute  re- 

t.  Adams  v,  Barron,  13  Ala.  205.  quires  notice  to  be  served  upon  such 

I.  Jackson  v.  Aspell,  20  Johns.  (N.  person.    Henderson  f.  Chaires,  25  Fla. 

Y.)  411.    In  some  states  the  statutes  26;   Rogers  v.  Hoskins,  14  Ga.  t66; 

auUiorise  the  proceeding  to  be  com-  Langford  v,  Langford,  82  Ga.  202. 
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Othtr  FenoBi. — Persons  claiming  adverse  possession*  or  para- 
mount title,*  or  creditors  of  the  deceased  husband,'  are  not 
necessary  parties,  as  their  rights  cannot  be  determined  by  the 
proceedings.  In  some  states,  however,  the  owner  of  the  land, 
whether  an  alienee  of  the  husband  or  a  purchaser  at  an  adminis- 
trator's sale,  or  a  person  claiming  a  paramount  title  or  an  estate 
in  the  lands,  is  a  necessary  party.* 

3.  Application — ^Oenerally.  —  The  application  for  dower  in  the 
summary  proceedings  must  state  facts  sufficient  to  give  the  court 
jurisdiction,  and  to  entitle  the  party  to  the  relief  provided  by  the 
statute.* 

ITeoeiiary  ATermenti. — The  marriage  or  the  relationship  of  the 
applicant  to  deceased ;  •  the  seizin  of  deceased  of  a  dowable  estate, 

1.  Where  a  party  sets   up  adverse  5.  See  application  in  Seny  v.  Cuny, 

possession  of  the  land  to  defeat  dower,  26  Neb.  353. 

the  Probate  Court  does  not  lose  juris-  A  petition  for  assignment  of  home- 
diction,  but  must  retain  the  cause  and  stead  and  dower  states  but  one  cause 
admeasure  dower.  The  widow  may  of  action,  and  all  the  facts  constituting 
then  maintain  ejectment  or  a  suit  in  such  cause  of  action  should  be  stated 
equity.  Bisland  v.  Hewett,  11  Smed.  in  one  count.  Bryan  z*.  Rhoades,  96 
&  M.  (Miss.)  164.  Mo.  485. 

S.  Holloman  v.  Holloman,  5  Smed.  Under  a  statute  permitting  the  ap- 
&  M.  (Miss.)  559;  James  v.  Rowan,  6  plication  to  be  filed  after  theexpira- 
Smed.  &M.  (Miss.)  393;  Farmers,  etc.,  tion  of  forty  days  after  the  deadi  of 
Bank  v.  Tappan,  5  Smed.  &  M.  (Miss.)  the  husband,  a  petition  is  sufficient  if 
112.  But  see,  contra^  Hill  v.  Bowers,  it  appears  from  the  facts  alleged  that 
4  Heisk.  (Tenn.)  272.  the  petition  was  filed  after  the  expire- 
In  Hemmenway  v,  Corey,  16  Vt.  223,  tion  of  forty  days,  although  such  fact 
it  is  said  to  be  wholly  immaterial  to  was  not  expressly  alleged.  Jackson  v. 
the  adverse  claimant,  whether  dower  Waltermire,  7  Cow.  (N.  Y.)  353. 
is  assigned  or  not,  or  how  much  dower  In  King  v.  Merritt,  67  Mich.  19^1 
is  assigned.  His  remedy  cannot  be  the  following  facts  are  suggested  as 
obtained  in  that  action.  See  also  Wood-  being  necessary  to  give  the  court 
ward  V.  Spear,  10  Vt.  420.  '  jurisdiction,  viz. :  '*  Residence  of  the 
S.  Barton  v.  Hinds,  46  Me.  121.  widow;  that  she  is  a  widow;  that  the 
In  Welfare  v.  Welfare,  108  N.  Car.  estate  in  which  she  asks  to  be  en- 
272,  creditors  were  allowed  to  inter-  dowed  is  that  of  her  deceased  hus- 
vene  before  the  confirmation  of  the  re-  band,  and  of  which  he  died  seized; 
port  of  the  commissioners.  and,  under  our  statute,  she  ought  fur- 
Where  the  Estate  It  InsolTent  and  the  ther  to  state  that  her  right  to  dower  is 
widow  is  also  guardian  of  the  heirs,  not  disputed  by  the  heirs  or  devisees, 
the  creditors  of  the  deceased  husband  and  that  she,  or  some  other  person 
may  be  allowed  to  intervene  if  they  de-  interested  in  the  land,  wishes  it  set 
sire.     Ex  p.  Avery,  64  N.  Car.  113.  apart," 

4.  Green  v.  Green,  7  Port.  (Ala.)  19;  Failure  to  Deny  DUpvte. — The  failure 

Forrester  v,  Forrester,  38  Ala.   119;  to  allege  that  the  right  to  dower  is  not 

Chapman  v,  Schroeder,   10  Ga.  321;  **  disputed  by  heirs  or  devisees"  will 

Wani  V.  Kilts,  12  Wend.  (N.  Y.)  137;  not  deprive  the  court  of  jurisdiction. 

Stewart  V.  Smith,  39  Barb.  (N.  Y.)  lOj.  Serry  v,  Curry,  26  Neb.  363. 

In  North  Carolina  the  statute  requires  Security  Ibr  CSoste. — Section  2396  of 

that  'Hhe  heirs,  devisees,   and  other  the  Alabama  Code,  requiring  security 

persons  in  possession  of  or  claiming  for  costs  to  be  given  by  nonresident 

estates  in  the  lands  shall  be  parties  to  plaintiffs,  does  not  apply  to  anapplica- 

such  proceedings."     Under  such  stat-  tion   for  dower  filed   in   the    probate 

ute  the  alienee  of  the  husband  is  enti-  court  by  a  nonresident  widow.    For* 

tied  to  intervene.     Carney  v.  White-  rester  v.  Forrester,  35  Ala.  594. 

hurst,  64  N.  Car.  426.  6.  An  averment  that  the  demandant 
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during  coverture,*  of  certain  described  lands  within  the  county  ;* 
the  names  of  the  heirs,'  personal  representatives,*  tenants  of 
the  freehold,  or  persons  in  possession,^  are  all  necessary  aver- 
ments. It  should  also  be  alleged  that  deceased  left  no  will,  or 
that  he  left  a  will,  and  that  the  demandant  elects  to  recover 
dower* 

1  Votice  of  Application — a.  Necessity  of  Notice. — It  has  been 
held  that  an  assignment  of  dower  under  the  summary  proceed- 
ings provided  by  statute  is  a  proceeding  in  rem,  operating  as 
general  notice,  and  that  such  an  assignment  is  valid  without  the 
interested  parties  having  had  actual  noticed    The  great  weight 

is  the  widow  of  deceased  is  objection-  conferred  jurisdiction  in  that  class  of 

able.    Martin  v.  Martin,  22  Ala.  86.  cases  only  in  which  the  husband  died 

1.  McGeev.  McGee,  4lred.  (N.Car.)  seized  of  the  legal  title,  and  in  which 
105;  Littleton  V.  Littleton,  i  Dev.  &  there  is  no  dispute  as  to  the  right  of 
B.  (N.  Car.)  327;  Norwood  v.  Mar-  his  surviving  wife  to  an  allotment  of 
row,  4  Dev.  &  B.  (N.  Car.)  442.  dower;  and  it  has  neither  prescribed 

2.  Craig  V,  Barker,  4  Dana  (Ky.)  any  mode  of  trying,  by  pleading  or  by 
600;  MartiQ  V,  Martin,  22  Ala.  86.  jury,  questions  of  right,  or  of  fact,  nor 

The  Application  miut  Descrltw  All  the  ^iven  jurisdiction  to  pronounce  any 

Lands,  as  an  allotment  of  land  not  de-  judgment  on  questions  of  law»  or  of 

scribed  in  the  application  is  void.  Falls  fact. 

V,  Wright,  55  Ark.  562.  "Moreover,  an  assignment  of  dower 

Pcnonal  Property. — In  some  cases  the  is  a  proceeding  in  rem;  the  allotment 
application  should  include  a  descrip-  is  made  upon  the  land,  and  that  is  ac- 
tion of  the  personal  property  to  be  set  tual  notice  to  the  terre-tenant,  and  may 
apart  under  the  statute.  Caillaret  v,  be  constructive  notice  to  all  others  who 
Bernard,  7  Smed.  &  M.  (Miss.)  316.  have  title  to  it.     When,  by  the  death 

8.  Earle  T/.  Juzan,  7  Ala.  474;   Mar-  of  the  husband,  the  wife's  initiate  right 

tin  V.  Martin,  22  Ala.  86.  to  dower  becomes  consummate,   the 

i.  Martin  v.  Martin,   22    Ala.   86;  only  object  of  an  assignment  is  to  give 

Green  v.  Green,  7  Port.  (Ala.)  19.  her  a  right  of  entry,  and  define  the 

5.  Martin  v.  Martin,  22  Ala.  86.  boundary  of  her  possession ;  an  allot- 

f .  If  it  appear  that  deceased  left  a  ment  vests  her  with  no  new  right  to 

will,  the  petition  is  demurrable  unless  the  land.     And  not  only  the  heir,  but 

the  election  to  take  dower  is  alleged,  an  abator,  disseizor,  or  intruder,  may 

McLeod  V,  McDonnell,  6  Ala.  236.  make  a  good  assignment  of  dower.    In 

T.  Stevens  v.  Stevens,  3  Dana  (Ky.)  allotting  dower,  all  that  commission- 

371.    In  this  case  the  court  said :  **  It  ers,  under  the  authority  of  a  county 

is  a  general  rule  of  the  common  law,  court,  have  to  do  is  to  ascertain  by  a 

because  it  is  a  principle  of  justice,  that  process  almost  exclusively  mechanical 

no  one  should  be  affected  by  a  judicial  and  approximating  to  mathematical, 

proceeding,  unless  during  its  pendency  one-third  of  the  land,  and  define  it  by 

he  shall  have  had  notice  of  it.    And  it  a  designated  boundary.    They  are  se- 

must   be  admitted   that  in    allotting  lected  for  their  intelligence  and  prob- 

dower  the  county  courts  act  judicially ;  ity,  and  are  required  to  act  under  the 

because,  otherwise,  their  orders  in  such  sanction  of  an  oath,  and  the  court  must 

cases  would  not  be  subject  to  revision  revise  and  approve  their  report, 

by  this  court,  and  the  many  nullified-  **  These  considerations  tend  to  show 

tions  of  such  orders  by  our  predeces-  that  there  is  no   great  necessity  for 

sors  would  have  been  extrajudicial.  actual  notice,  and   that  it  is  not  re- 

"But  the  statute  giving  jurisdiction  quired  by  law;  and  practice  and  au- 
to the  county  courts,  and  prescribing  thority  corroborate  this  aeduction. 
the  course  of  proceeding,  neither  re-  Formal  notice  has  been  but  seldom,  if 
quires  nor  seems  to  have  contemplated  ever,  given  of  applications  for  appoint- 
express  or  formal  notice  of  an  applica-  ing  commissioners  to  allot  dower;  and 
tion  for  the  appointment  of  commis-  not  only  has  no  assignment  by  a  county 
sioners  for  assigning  dower.    It  has  court  been  set  aside  by  this  court,  for 
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of  authority  is  the  other  way,  however,  and  an  assignment  jnade 
without  notice  to  the  parties  interested  will  be  set  aside  as  irregu- 

lar,  and  often  will  be  declared  void  and  may  be  collaterally 
attacked.^ 

want  of  such  notice,  but  in  Rintch  v,  ment  without  notice  was  said  to  be 

Cunningham,  4  Bibb  (Ky.)  463,  it  was  void  :  Farmers,  etc..  Bank  v.  Tappan, 

Baid  that  actual  notice  in  sucn    cises  5  Snied.  &  M.  (Miss.)  128;  Peake  v. 

was  not  required.  Redd,  14  Mo.  79. 

**  If,  when  the  application  is  made  In  Rayner  v.  Capebart,  2  Hawks  (N. 
by  the  widow,  express  notice  to  the  Car.)  375,  the  facts  were  as  follows: 
heir  is  necessary,  by  a  parity  of  rca-  Lands  were  allotted  to  the  widow  as 
soning  it  could  be  shown  that  such  dower  without  previous  notice  having 
notice  to  the  widow  would  be  equally  been  g^ven  to  the  heir  at  law,  who  was 
necessary  on  the  application  of  the  an  infant.  The  widow  remained  in 
the  heir.  But  the  heir  may  assign  possession  of  the  land  for  seven  years, 
dower  by  his  own  voluntary  act,  and  it  when  the  defendant  obtained  posses- 
is  his  duty  to  do  so;  and  therefore  it  sion,  and  the  widow  brought  an  action 
would  seem  that  notice  of  an  applica-  of  ejectment  against  him.  He  at- 
tion  by  him,  for  an  allotment  by  others,  tempted  to  defend  upon  the  ground 
selected  by  the  county  court,  and  sworn  that  an  assignment  without  notice  to 
to  actfaithfuUy  and  impartially,  should  the  infant  was  void,  and  that  the 
not  be  required.  Besides,  the  juris-  widow  was  therefore  not  entitled  to pos- 
diction  of  the  county  courts  is,  in  such  session  of  the  land.  The  court  held 
cases,  special;  their  records  must  show  that  however  erroneous  the  assign- 
every  fact  required  by  the  statute ;  and  ment  might  have  been  as  against  the 
therefore  there  can  be  but  little,  if  any,  infant  heir,  yet  the  court  which  made 
danger  of  irremediable  injustice."  the  assignment  had  jurisdiction  of  the 
See  also  Rintch  t;.  Cunningham,  4  case,  and  as  against  a  mere  stranger 
Bibb  (Ky.)  462.  the  assignment  was  valid. 

The  former  case  was  reversed ^  how-  CMIlatanl  AttaOk. — In  Mississi^^iHat 

ever,  because  of  defects  in  the  report  statute  provides  that  where  the  widow 

of  the  commissioners  who  made  the  is  executrix  or  administratrix  of  the 

assignment  of  dower.    The  rule  subse-  estate  of  her  deceased  husband,  she 

quent  to  the  above  cases  seems  to  have  shall  give  notice  of  her  application  for 

been  changed  by  statute  in  Kentucky,  assignment  of  dower  by  advertisement 

See   Holderman  v.  Holderman,  5  B.  in  the  newspaper  published  nearest  her 

Mon.  (Ky.)  384.  residence.    Where  dower  was  assigned 

In  PoiiuiylTaiiia,  in  partition  proceed-  to  the  widow  without  such  advertise- 
ings,  the  usual  practice  of  the  Or-  ment  having  been  made,  it  was  held 
phans'  Court  formerly  was  that  an  that  the  assignment  was  open  to  col- 
inquest  would  be  granted  on  the  peti-  lateral  attack  on  the  part  of  persons 
tion  of  the  widow  or  any  one  of  the  claiming  to  be  distributees  of  the  estate, 
heirs  as  a  matter  of  course',  and  without  Muirhead  v.  Muirhead,  23  Miss.  97. 
notice  to  the  other  parties  interested.  Where  no  notice  of  the  application  for 
On  appeal  to  the  Supreme  Court,  the  assignment  of  dower  was  served  upon 
practice  was  disapproved  as  wrong  in  the  tenant,  but  he  was  given  notice  of 
principle,  but  sustained  as  to  hold  the  time  when  the  commissioners 
otherwise  would  disturb  many  titles,  would  make  the  assignment,  it  was  held 
Rex  V,  Rex,  3  S.  &  R.  (Pa.)  533;  that  although  the  proceedings  were 
Horam's  Estate,  59  Pa.  St.  152 ;  Yen-  erroneous,  yet  the  assignment  was  not 
sel's  Appeal,  77  Pa.  St.  71.  void,  and  the  tenant,  failing  to  appeal 

1.  In  the  following  cases  the  judg-  from  the  decree  of  the  Probate  Court 

ment  was  reversed  because  no  notice  accepting  the  report,  was  bound.  The 

was  served  upon  the  parties  interested  :  court  says  in  the  opinion :   *'  Notice  is 

Green  v.  Green,   7   Port.   (Ala.)  19;  so  essentially  necessary  that,  without  it, 

Matter  of  Cooper,  15  Johns.  (N.  Y.)  such  proceedings  are  uniformly  held 

533;  Rathbun  v.  Miller,  6  Johns.  (N.  to  be  void,  except  in  cases  where  the 

Y.)  281;  Holderman  v.  Holderman,  5  statute  has  provided  specific  means  of 

B.  Mon.  (Ky.)  384.  relief.     So  far  has  this  principle  l)€en 

In  the  following  cases  the  assign-  carried,   that  such  proceedings  have 
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b.  Sufficiency  of  Notice. — No  general  rule  can  be  formu- 
lated as  to  what  will  constitute  a  sufficient  notice  of  an  applica- 
tion for  assignment  of  dower.  The  subject  is  usually  one  of 
statutory  enactment,  varying  greatly  in  the  different  states.  The 
remedy  commonly  provided  by  statute  being  summary  in  its 
character,  some  courts  have  regarded  those  provisions  concerning 
notice  as  of  special  importance  and  have  said  that  they  must  be 
strictly  complied  with.* 

In  wuting. — In  accordance  with  this  supposed  importance,  even 
in  the  absence  of  a  statute  directing  the  kind  of  notice  which 
must  be  served,  it  has  been  held  that  the  notice  must  be  in 
writing.* 

(requentlj    been    adjudged  void    for  and  open  to  collateral  attack.   King  v. 
want  of  notice,  even  where  none  was  Merritt,  67  Mich.  212. 
expressly  directed  br  statute.    Exp.  Tsoaat without Hotiet but SntMeqnantly 
RobinsoQ,    i     D.   Chip.    (Vt.)     357;  In  Oonrt. — Where  the  tenant  had  no 
Chase   v.   Hathawaj,    14  Mass.    222.  notice  of  the  application  for  assign- 
But  though    this    proviso    does    not  ment  of  dower,  but  the  record  showed 
strictlj  belongs  to  that  class  of   stat-  that  before  the  assignment  was  ap- 
utorj  enactments  which  are   merely  proved  he  was  properly  in  court,  it  was 
directory,  yet  we  consider  that  a  fail-  held  that  having  failed  to  appeal  from 
ure  to  comply  with  it  has  not  rendered  the  order  approving  the  assignment, 
these  proceedings  void.    The  commit-  he  was  bound  thereby,  and  that  the 
tee  were  required  by  their  warrant  to  court  at  a  subsequent  term,  on  motion 
(pye  the  defendant  notice,  which  they  of  the  tenant,  had  no  authority  to  va- 
did.    This  was  a  notice  expressly  en-  cate  the  order  approving  the  assign- 
joined  by  the   84th  section,  and  the  ment     Peake  v.  Redd,  14  Mo.  83. 
defendant  acted  at  his  peril  in  disre-  PrMnmption  of  Hotloe. — Where  an  or- 
garding  it.     By  that  notice  he  became  der  for  publication  was  made  by  the 
90  far  a  party  to  the  proceedings  that  Probate  Court  on  the  filing  of  a  peti- 
he  had  a  right  to  attend  the  commit-  tion  for  dower,  it  will  be  presumed,  in 
tee  while  making  the  division  and  an  the  absence  of  any  evidence  to  the  con- 
opportunity   to  contest  their  report,  trary,  that  the  publication  was  made. 
He  also  had  a  right,  under  the  7th  sec-  Randolph  v.  Doss,  3  How.  (Miss.)  205. 
tion  of  the  act,  to  appeal  from  the  pro-  1.  In  A  labama  the  statute  provided 
bate  decree  accepting  the  report.    It  that  in  case  the  widow  was  the  execu- 
ii  true  he  had  lost  the  benefit  of  the  trix  or  administratrix  of  her  deceased 
previous  notice  which  the  proviso  re-  husband's  estate,  notice  of  her  applica- 
quires,  and  for  that  cause  might  doubt-  tion  for  allotment  of  dower  must  be 
less  have  procured  the  whole  proceed-  given  by  advertisement  in  a  newspaper 
ings  vacated  on  appeal.     But  having  published  four  successive  times.    The 
neglected  to  avail    himself    of  these  suit  was  instituted  by  the  widow.    The 
rights,  he  ought  now  to  l>e  bound  by  petition  did  not  show  whether  a  personal 
the  decree.    He  should  be  considered  as  representative  of  the  estate  had  been  ap- 
haiing  waived  all  advantage  from  this  pointed  or  not,  and  there  was  no  record 
defect    Justice  and  convenience  seem  of   any  advertisement.    It  was    held 
to  demand  this  result.    It  is  far  better  that  the  remedy  being  a  summary  one, 
that  he  should  submit  to  some  possi-  provided  for  by  statute,  there  must  be 
ble  injustice  in  the  division  than  be  strict  conformity  to  its  requirements, 
allowed  in  this  collateral  manner  to  and  such  conformity  not  being  shown, 
avoid  it"   Corliss  i^.  Corliss,  8  Vt.  389.  the   proceedings  would  be  set  aside. 

Wlim  Hiln  Were  Uifluitt. — But  in  a  Barney  v,  Frowner,  9  Ala.  901. 

case  where  the  heirs  were  infants,  and  9.  Hotioa  In  Writing.— It  was  shown 

the  only  notice  which  the  records  of  that  four  days  before  the  application 

the  Probate  Court  showed   was  that  of  the  widow  to  the  surrogate  for  the 

•uch  heirs  were  present  when  the  com-  appointment  of  commissioners  to  as- 

missioners  made  the  assignment,  it  was  sign  her  dower,  a  verbal  notice  was 

held  that  the  proceedings  were  void,  given  to  the  parties  interested  in  the 
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In  KuM  of  AppUoaat. — The  notice  must  be  in  the  name  of  the 
applicant,  or  at  least  must  show  that  it  is  given  in  her  behalf.^ 

Kotiee  to  Bororal. — Where  several  persons  are  required  to  be  noti- 
fied, it  is  proper  to  join  them  all  in  the  notice.^ 

Bntetitntion  among  CommiMlonan — ^Fnrthor  Kotieo. — Although  commis- 
sioners were  appointed  on  sufficient  notice  in  the  first  place,  it 
will  be  error  to  subsequently  make  any  substitutions  among 
them  without  further  notice  having  been  given.*  But  where  the 
tenant,  although  duly  notified,  made  no  appearance,  and  the 
substitution  was  made  the  same  day  that  the  commissioners 
were  appointed,  it  was  held  unnecessary  to  serve  a  second 
notice.* 

CoUaterml  Attaek, — Although  a  notice  be  defective,  or  the  service 
thereof  imperfect,  if,  in  a  collateral  proceeding,  it  appears  that 
there  was  a  notice,  and  the  court  before  whom  it  was  returnable 
has  determined  in  favor  of  the  sufficiency  thereof,  that  deter- 
mination is  binding,  and  the  judgment  can  be  attacked  only  in  a 
direct  proceeding  to  reverse  or  modify  it.* 

land,  of  the  time  when  the  application  other  person  or  persons  interested  in 

would  be  made.    None  of  the  parties  the  partition.     Notice  was  dulj  given, 

appeared  before  the  surrogate  on  that  and    four    commissioners    were    ap- 

day,  and  without  further  notice  com-  pointed.     Five  months  later,  without 

missioners  were  appointed.    The  court  further  notice,  the  court  made  an  order 

held  that  this  was  error,  saying:  *'  On  substituting  two  other  persons  in  the 

general  principle,  the  notice  ought  to  place  of  two  of  the  commissioners  pre- 

be  in  writing,  and  the  want  of  it  is  a  viously    appointed.       The    appellate 

fatal  objection  to  these  proceedings."  court  held  that  this  was  error,  and  that 

Ihfatter  of  Cooper,  15  Johns.  (N.Y.)  533.  failure  of  the  plaintiff  in  error  to  ap- 

1.  Hotloe  In  Hame  of  Widow. — A  no-  pear,  at  the  time  set,  and  oppose  the 
tice  directed  to  **S.  R.  and  J.  A.,  confirmation  of  the  report,  did  not 
executors  upon  the  estate  of  H.  D.  H.  preclude  him  from  appealing,  within 
deceased,"  informed  said  executors  of  the  statutory  time,  from  the  order 
the  time  when  an  application  would  confirming  it.  Holderman  v.  Holder- 
be  made  for  the  appointment  of  com-  man,  5  B.  Mon.  (Ky.)  384. 
missioners  to  assign  dower.  The  no-  4.  The  tenant  of  the  freehold,  having 
tice  was  signed  "  W.  &  H.,  petitioner's  been  duly  notified,  failed  to  appear,  and 
attorneys."  The  name  of  the  peti-  the  surrogate  appointed  three  commis- 
tioner  nowhere  appeared  in  the  notice,  sioners,  as  provided  by  statute.  Soon 
It  was  held  that  *•*  a  notice  in  the  name  after,  and  the  same  day  that  the  com- 
of  nobody  is  no  notice."  Rogers  v.  missioners  were  appointed,  the  surro- 
Hoslcins,  14  Ga.  166.  gate,  learning  that  one  of  the  commis- 

2.  Joining  Ezecnton  in  Notice. — Thus  sioners  was  too  ill  to  serve,  appointed 
where  the  statute  directs  that  notice  another  in  his  place  without  further 
shall  be  served  upon  the  executors  or  notice  having  been  given  to  the  tenant 
administrators  of  the  deceased  hus-  It  was  held,  on  appeal,  that  the  whole 
band's  estate,  and  there  were  two  ex-  might  be  regarded  as  one  continued 
ecutors,  it  was  held  proper  to  join  them  proceeding,  and  that  it  was  not  neces 
in  the  notice.  Rogers  v.  Hoskins,  14  sary  to  repeat  the  notice  which  had 
Ga.  166.  previously  been  served.    The  court  ex- 

8.  BnbBtltatlon  of  Commissioner  with-  pressed  a  doubt  if  the  rule  would  not 

out  Notice. — The  statute  of  Kentucky  have  been  otherwise  had  the  tenant 

authorized  the  appointment  of  com-  appeared  in  the  first  place  and  gone 

missioners,  upon  the  application  of  the  away  without  being  informed  thatany- 

widow  and  heirs,  or  either  of  them,  thing  further  was  to  be  done.     White  f. 

provided  reasonable  notice  of  the  in-  Story,  2  Hill  (N.  Y.)  543. 

tended  application  be  given  to  every  6.  Collateral  Attack. — The  noticCi  io 
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c.  Who  should  be  Served  with  Notice.— It  is  usual  for 
the  statutes  to'  specify  with  more  or  less  certainty  what  persons 
are  necessary  to  be  served  with  notice  of  the  application  for 
appointment  of  commissioners.  Where  the  question  is  in  any 
way  left  in  doubt,  its  solution  will  largely  depend  upon  the  extent 
of  the  court's  jurisdiction  to  try  questions  involving  the  widow's 
right  to  dower  in  the  land  out  of  which  she  desires  to  have  her 
dower  set  off.  As  has  been  seen,  this  jurisdiction,  if  it  exists  at 
all,  is  usually  very  limited.  In  general,  all  persons  ought  to  be 
notified  who,  considering  the  scope  of  the  court's  jurisdiction, 
will  or  may  be  adversely  affected  by  the  proceedings. 

Pvwnial  SepmentatiTM. — In  some  of  the  states  the  personal  repre- 
sentative of  the  husband  alone  is  required  to  be  served  with 
notice.^  And  in  others  he  is .  a  necessary  party  to  the  pro- 
ceeding^.* 

a  proceeding  before  the  County  Court  recited  **  that  the  defendants  have  been 
for  the  admeasurement  of  dower,  was  served  with  process  and  copies  of  the 
not  directed  to  the  heirs  by  name,  but  petition/*  it  was  held  that  the  judgment 
"to  all  interested  in  the  estate  of,"  etc.,  was  not  subject  to  collateral  attack. 
and  it  did  not  appear  from  the  record,  Brickhouse  v,  Sutton,  99  N.  Car.  103. 
but  was  shown  by  parol  testimony,  that  1.  Henderson  v,  Chaires,  25  Fla.  32. 
the  notice  was  served  upon  the  heirs.  2.  Barney  v,  Frowner,  9  Ala.  901 ; 
In  a  collateral  proceeding  to  defeat  the  Green  v.  Green,  7  Port.  (Ala.)  19; 
title  of  a  purchaser,  acquired  at  a  sale  Rogers  v,  Hoskins,  '4  Ga.  166;  Lang- 
under  the  proceedings,  it  was  held  that  ford  v,  Langford,  82  Ga.  202. 
these  defects  were  of  no  avail.  Shaw-  In  those  states  where  this  is  true,  it 
ban  V.  LfOffer,  34  Iowa  317.  is  sometimes  said  that  the  administra- 
The  statutes  of  Nebraska  provide  tor  or  executor  represents  the  interests 
that  notice  of  the  application  '*  shall  be  of  the  creditors  and  heirs  in  the  pro- 
given  to  such  heirs,  devisees,  or  other  ceeding,  and  for  that  reason  should  be 
persons,  in  such  manner  as  the  judge  notified.  Langford  v,  Langford,  82 
of  probate  shall  direct."    The  probate  Ga.  202. 

judge  failed  to  make  any  order  direct-  B^preMntattve's  Interest  In  Land. — In 

ing  hovr  the  notice  should  be  served,  most  of  the  states  the  personal  repre- 

The  return  of  service  was  by  affidavit  sentative  has  a  contingent  interest  in 

made  bj  the  petitioner,  stating  that  she  the  land  by  reason  of  his  right  to  sell 

served  the  notice  by  reading  the  same  the  same  in  the  event  that  the  person- 

to  the  older  children   and  explaining  alty  is  insufficient  to  pay  the  debts  of 

the  matter  to  the  younger.     There  was  the  estate.     It  was  held,  however,  in 

also  an  acceptance  of  service  by  her  as  Campbell's  Case,  2  Dougl.  (Mich.)  141, 

guardian  of  the  zftinor  children.     In  an  that  this  was  not  a  sufficient  reason 

action  of  ejectment  brought  by  these  why  the  personal  representative  should 

heirs  against  alienees  of  the  widow,  for  be  notified,  the  court  saying :  **  Other 

possession  of  the  land  assigned  to  her,  provisions  of  our  statutes,  it  is  true, 

under  the  proceedings,  as  her  dower,  authorize  the  sale,  by  the  administra- 

the  court  said  :  "  We  do  not  approve  tor,  of  a  part  or  all  of  the  real  estate  of 

of  the  mode  of  service  in  this  case,  and  the  deceased,  for  the  payment  of  debts ; 

in  a  direct  proceeding  to  contest  the  but  these  provisions,  it  is  believed,  do 

judgment  it  would  be  held  insufficient;  not  afifect  the  widow's  right  of  dower, 

but  it  is  not  subject  to  collateral  attack."  until  a  sale  for  such  purpose  is  actually 

Serry  v.  Curry,  26  Neb.  353. .  made." 

So,  also,  when  the  return  on  a  peti-  Wliera  It  Is  the  Duty  of  the  Oommls- 
tion,  served  upon  the  defendants  in  lionen  to  Set  off  a  Portion  of  the  Por- 
dower  proceedings,  was  irregular,  be-  sonal  Estate  to  the  widow,  the  executor 
ing  in  the  name  of  a  deputy  sheriff,  in-  or  administrator,  being  directly  inter- 
stead  of  in  the  name  of  the  sheriff  by  ested,  should,  of  course,  have  notice, 
the  deputy,  but  the  record  of  the  court  Green  v.  Green,  7  Port.  (Ala.)  37. 
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Toaporary  Adminiitrator. — It  has  been  held  that  a  service  of  notice 
on  the  temporary  administrator  was  not  such  a  service  as  was 
contemplated  by  the  statute.^ 

Where  the  Widow  fleeki  Bower  ont  of  Land  Alienated  by  the  husband  in  his 
lifetime,  the  personal  representative  of  the  estate,  having  no 
interest  in  such  land,  need  not  be  notified.^ 

fieim. — In  some  of  the  states  it  is  necessary  to  notify  the  heirs.^ 

Tenant  of  the  Freehold. — Where  the  land  does  not  belong  to  the 
heirs,  either  because  it  was  conveyed  by  the  husband  in  his  life* 
time,  or  because  it  has  since  been  sold  by  the  heirs,  or  by  reason 
of  a  sale  in  administration  proceedings,  in  many  of  the  states  it 
is  necessary  to  notify  the  person  who  is  the  owner  of  the  land 
at  the  time  the  application  is  made.^  And  where  such  is  the 
case  the  statute  is  not  complied  with  by  serving  a  notice  merely 
on  the  tenant  in  possession.^ 

6.  Answer. — The  answer  in  summary  proceedings  may  set  up 
any  legal  or  equitable  defense.®  Where  the  answer  raises  an 
issue  as  to  title  the  county  or  probate  court  will  lose  jurisdiction 
under  the  provisions  of  some  of  the  statutes.'^  It  is  the  duty  of 
a  guardian  of  the  minor  heirs  to  file  an  answer  in  the  summary 
proceedings  as  in  other  cases.® 

6.  Order  Appointing  Commiisioners. — The  order  appointing  com- 
missioners, in  thesummary  proceedings,  adjudges  that  the  widow 

Where  there  la  More  than  One  Pet-  husband's  alienee,  a  demurrer  to  the 

aonal  BepreeentatiTO  of  the  estate,  a  no-  plea  that  the  personal  representatives 

tice  should  be  served  on  each.    Rogers  of  the  estate  of  the  deceased  husband 

V.  Hoskins,  14  Ga.  166.  had  not  been  notified  was  sustained. 

1.  The  statute  provided  that  *' tlie  Chapman  v.  Schroeder,  10  Ga.  321. 
applicant  [for  dower]  shall  give  writ-  8.  Green  v.  Green,  7  Port.  (Ala.)  19. 
ten  notice  to  the  representative  of  such  Where  the  statute  provides  that  the 
estate,  *  ♦  ♦  of  such  intended  applica-  court  shall  have  Jurisdiction  only 
tlon  for  such  assignment  of  dower.'*  when  the  "  right  to  dower  is  not  dis- 
The  decision  was  put  upon  the  ground  puted  by  the  heirs  or  devisees,  or  any 
that  the  permanent  administrator  rep-  person  claimingunder  them,"  it  would 
resented  the  creditors  and  heirs  in  the  seem  that  such  persons  ought  to  have 
proceeding,  and  that  when  he  was  duly  notice  in  order  that  they  may  appear 
served  with  notice  such  heirs  and  cred-  and  dispute  the  right,  and  thus  de- 
itors  were  bound  by  the  proceedings  prive  the  court  of  jurisdiction*  Camp- 
taken,  and  that  the  statute  did  not  vest  bell's  Case,  2  Dougl.  (Mich.)  141. 
the  temporary  administrator  with  au-  4.  Green  t^.  Green,  7  Port.  (Ala.)  19; 
thority  to  so  represent  the  creditors  Forrester  v.  Forrester,  38  Ala.  119; 
and  heirs,  his  authority,  so  far  as  real  Chapman  v,  Schroeder,  10  Ga.  321. 
estate  was  concerned,  extending  no  fur-  So  provided  by  statute  in  A^cw  Tork, 
ther  than  to  preserve  and  protect  it.  Ward  r.  Kilts,  12  Wend.  (N.  Y.)  137; 
Langford  v,  Langford,  82  Ga.  202.  Stewart  v.  Smith,  39  Barb.  (N.  Y.)  167. 

S.  The  statute  in  Georgia  provides  6.  Ward  v.  Kilts,  12  Wend.  (N.  Y.) 

that  the  person  applying  for  dower  137;  Stewart  v.  Smith,  39  Barb.  (N. 

shall  give  to  all  persons  in   interest  Y.)  167.  . 

twenty  days'  notice  of  the  intended  ap-  6.  Efland  v»  Efland,  96  N.  Car.  488; 

plication.    Although  in  general  it  is  Tate  v.  Powe,  64  N.  Car.  644. 

held  in  that  state  that  the  personal  rep-  7.  See  jurisdiction  in  summary  pro- 

resentative   must  be  notified,  yet,  in  ceedings. 

a  case  where  the  application  was  for  8.  Rutherford     v.     Richardson,     i 

dower  out  of  lands  in  possession  of  the  Sneed  (Tenn.)  609. 
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is  entitled  to  dower,  and  appoints  commissioners  to  admeasure 
dower.* 

7.  Sotioe  by  CommistLonen  of  the  Time  of  Auignment.  —  Due 
notice  having  been  served  of  the  application  for  appointment  of 
commissioners,  it  is  not  usually  held  necessary  to  serve  a  further 
notice  of  the  time  when  the  commissioners  will  proceed  to  make 
the  assignment.^ 

8.  Beport  of  Oommiflfioiien. — The  report  of  the  commissioners 
should  show  that  they  were  qualified  and  took  the  oath  required 
by  the  statute,*  and  should  describe  the  property  allotted  to  the 
widow  by  metes  and  bounds  or  by  other  certain  description.* 

9.  Votioe  of  Motion  to  Confirm  CommiieionerB'  Seport. — If  the  order 
appointing  the  commissioners  specifies  the  time  when  they  shall 
make  their  report,  it  will  operate  as  an  adjournment,  and  parties 
having  had  notice  of  the  application  for  the  appointment  of  the 
commissioners  will  not  be  entitled  to  further  notice  of  the  motion 
to  confirm  their  report.*  When  the  order,  however,  does  not 
state  the  time  when  the  report  shall  be  made,  it  is  certainly  the 
better  practice,  and  it  would  seem,  on  principle,  to  be  necessary, 
to  serve  notice  of  the  motion  to  confirm  the  report.^ 

1.  Stiner  v.  Cawthorn,  4  Dev.  &  B.  survey.     Adams    v.  Barron,    13  Ala. 

(N.  Car.)  501;  Rutherford  v.  Rich-  205. 

ardson,  i  Sneed  (Tenn.)  609;  Holder-        Tlie  81i«riff  is  not  required  to  attest 

man  V.  Holderman,  5  B.  Mon.  (K7.)  the    report    of     the     commissioners. 

3S4.    See  decree  in  Brickhouse  v.  Sut-  Brickhouse  v.  Sutton,  99  N.  Car.  103. 
ton,  99  N.  Car.  103.  5.  White  v.  Story,  2   Hill  (N.  Y.) 

S.  Beatj  V.  Hearst,  i  McMull.  (S.  543.    The  objection  of  want  of  notice 

Car.)  31.    Semblej  Matter  of  Watkins,  was  commented  on  in  the  opinion  as 

9  Johns.  (N.  Y.)  246.     But  see  contra^  follows :  '*  It  is  said  that  notice  should 

in  partition  proceedings,  Doubleday  v,  have  been  given  of  the  application  for 

Newton,    9    How.    Pr.    (Washington  confirming  the  report  of  the  commis- 

County  Ct.)  71.  sioners.     The    appellant  had    all  the 

S.  Williams  t/.  Morgan,  i  Litt.  (Kj.)  notice  which  the  statute  requires,  and 

167;  Christopher  xk  Christopher,  92  all  that  was  necessary  for  the  preser- 

Tenn.  408;  Hawkins  v,  Craig,  6  T.  B.  vation  of  his  rights.    The  surrogate, 

Mon.  (Ky.)  254.  in  his  order  appointing  the  commis- 

Wliere  Ctommisaloiien  are  Appointed  sioners,  specified  the  time  when  they 

IqrOoiiMiit,  an  exception  that  the  re-  should  make  their  report.    This  was 

port  does  not  show  that  they  were  in  the  nature  of  an  adjournment ;  and 

freeholders  and  in  no  wise  related  to  when  a  party  is  once  brought  properly 

the  parties  in  interest  will  not  be  sus-  into  court  he  must  take  notice  at  his 

tained.     Christopher  v,  Christopher,  peril  of  a  regular  adjournment  or  con- 

92  Tenn.  408.  tinuance  of  the  proceedings  to  another 

Wlure  a  Second  Gonunlislon  ia  Ap-  day.    There  can  be  little  doubt  that 

pointed,    the    former   commission    is  the  appellant  knew  when  the  report 

superseded    and    its    return    is  void,  was  to  be  made ;  but  if  he  did  not,  it 

Crocker  v.  Fox,  z  Root  (Conn. )  227 ;  was  because  he  was  voluntarily  absent 

Smith  V.  Maxwell,  3  Litt.  (Ky.)  471.  when  the  petition  was  presented  and 

All  the  CommlaeUmert  should  Mirn  the  the  commissioners  appointed." 
report,  but  the  report  of  three  out  of        6.  In  Henderson  v,  Chaires,  25  Fla. 

five  may  be  confirmed.     Burnham  v,  37,  the  court  said :   "It  la  shown  by 

Porter,  24  N.  H.  570.  the  record  that  notice  of  applications 

«.  It  ia  sufficient  to  designate   the  to  confirm  the  reports  was  given  to 

land  by  the  numbers  of  the  tracts  as  the  attorney  of  defendants — the  first, 

designated     by    the     United    States  one  day,  and   the  second,    five  days 
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10.  Conflmation  of  Beport. — When  the  commissioners  have  made 
an  assignment  of  dower  and  filed  a  report  of  the  property  so 
assigned,  the  court  may  proceed  to  confirm  the  report  if  no  cause 
is  shown  to  the  contrary.^ 

OtjeetioBs  to  the  report  may  be  sustained  by  affidavits  and  contra- 
dicted by  counter  affidavits.^ 

Contradietion  or  Ezplanatioii  of  Boport. — ^The  commissioners  may  con- 
tradict or  explain  their  return  by  their  affidavits.* 

beforehand.    But  if  that  had  not  been  Car.)  no.    See  proceedings  in  White 

done  we  are  not  prepared  to  say  that  v.  Story,  a  Hill  (N.  Y.)  5^3;  Fuller  v. 

any  notice  was  necessary,  though  it  Rust,  153  Mass.  46;  Welfare  v,  Wel- 

would  be  better  practice  to  give  it.  fare,  108  N.  Car.  273;  In  re  Garrison, 

The  proceeding  was  a  statutory  one  15  N.  J.  Eq.  393;  Serry  v,  Curry,  26 

which,  says  the  statute,  *  shall  be  in  Neb.  353;  Fitzhugh  v,  Foote,  3  Call 

a  summary  way,*  the  only  notice  re-  (Va.)  13. 

quired  bemg  ten  dajrs*  notice  to  the  The  li^ecutor  or  Hiln,  being  neces' 

executors  or  administrators  previous  sary  parties,  may  object  to  the  return 

to  the  hearing.'*  of  the  commissioners.     Atwell  v.  Hol- 

It  was  held  in  Adams  v,  Barron,  13  liman,  39  Ga.  670 ;  Laney  v.  Stewart, 

Ala.  205,  that  no  notice  was  necessary.  35  Ga.  251. 

The  court  said :  **  The  statute  under  The  Proper  lima  to  Oldoct  to  the  man- 
which  the  plaintiffs  made  their  appli-  ner  and  extent  of  the  assignment  of 
cation  does  not  require  that  they  shall  dower  in  land  is  when  the  report  of 
have  notice  of  the  time  when  the  report  the  commissioners  is  filed.  Chapman 
of  the  commissioners  will  be  acted  on  v,  Schroeder,  10  Ga.  321. 
by  the  court.  It  declares,  *  the  pro-  Where  the  Statute  ReqnlroB  the  Report 
ceedings  upon  such  petition  for  dower  to  he  Bacorded  if  accepted  by  the  court, 
shall  be  in  a  summary  way,  and  the  no  formal  order  of  confirmation  is  re- 
court  shall,  at  their  first  term,  when  quired  if  the  report  is  duhr  recorded, 
such  petition  is  filed,  proceed  to  hear  Serry  v,  Curry,  26  Neb.  36. 
and  determine  as  to  them  shall  seem  just  S.  Beaty  v,  Hearst,  i  McMuU.  (S. 
and  right,  provided  the  petitioners  Car.)  31.  £ither  affidavits  or  oral  tes- 
give  notice,' etc.  If  plaintiffs  in  error  timony  may  be  introduced.  Stewart 
were  injured  by  the  confirmation  of  v,  Blease,  5  S.  Car.  4.33. 
a  report  of  the  commissioners  under  8.  "Affidavits  of  jurors  are  not  al- 
which  they  ar^  placed  in  possession  of  lowed  in  impeachment  of  their  verdicts, 
the  land,  they  should  have  moved  in  On  the  other  hand,  arbitrators  are  con- 
the  Orphans'  Court  to  set  aside  the  stantly  heard  touching  their  awards, 
confirmation."  We  have  looked  into  the  reasons  given 

The  doctrine  of  the  above  case  would  by  Lord  Mansfield  •  »  »  for  the  exclu- 

not  seem  to  commend  itself.   An  order  sion  of  the  affidavits  of  jurors ;   and 

of  confirmation,  like  a  judgment,  ought  however  weighty  they  may  have  been 

to  follow,  not  precede,  a  contest.     If  a  in  his  day  in  England,  or  may  be  now, 

party  has  a  right  to  object  to  the  com-  in  the  case  of  jurors,  who  sit  in  secret, 

missioners'  report,  he  should  be  given  must  be  unanimous,  and  are  by  law,  to 

an  opportunity  to  be  heard  before  the  a  considerable  extent,  and  K>r  solid 

report    is  confirmed.     The  order  of  reasons,  an  independent,  irresponsible 

confirmation  might  be  made   on  the  body,  we  think  they  are  not  such  as 

last  day  of  theterm,  in  which  case,  by  apply  with  sufficient  force  to  commis- 

the  common  law,  the  court  would  have  sioners    for    assignment    of     dower, 

no  power,  at  a  subsequent  term,  to  va-  to  cause    their    testimony  to  be   ex^ 

cate  the  order.    The  contesting  party  eluded."  McCormick  v.  Taylor,  5  Ind. 

would  thus  never  have  a  chance  to  be  436.     See  contra^  Farr  v.  Farr,2i  Ark. 

heard,  and  would  be  driven  to  his  ap-  573. 

peal  without  his  objection  to  the  re-  Such  affidavit  is  not  competent  in  a 

port  ever  having  been  presented  to  collateral  attack  of  the  commissioners' 

the  trial  judge.  return.     Graham  v,  Dunigan,  2  Bosw. 

\.  Tongue  v.  Gist,  i  Nott  &  M.  (S.  (N.  Y.)  516. 
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11.  Yaca^ing  Beport — SeMngnment. — The  report  will  be  set  aside 
and  a  reassignment  ordered  if  the  commissioners  have  assigned 
to  the  widow  a  greater  or  less  amount  than  she  is  entitled  to,' 
or  if  the  division  is  unjust  and  inequitable  among  the  heirs.^ 

me  Court  Is  Hot  Bound  1^  the  Beport  in  all  cases  where  it  is  free  from 
fraud,  and  was  not  based  on  erroneous  principles,  but  may  set 
aside  the  admeasurement  wherever  it  is  unjust  from  any  cause.* 

Gauei  te  Bettfjig  Aiide  Beport. — It  is  sufficient  cause  for  setting  aside 
a  report,  that  the  report  was  not  made  at  the  next  term ;  *  that 
the  commissioners  who  acted  were  not  appointed ;  *  that  all  the 
commissioners  did  not  sign  the  report ;  *  that  they  assigned  the 
property  in  fee ;  "^  that  they  allotted  one-third  of  an  estate  in 
which  the  husband  had  but  an  undivided  one-half  interest.* 

IS.  AppeaL — ^The  order  of  the  probate  or  other  court,  confirming 
the  report  of  the  commissioners,  may  be  reviewed  by  appeal.^ 

1.  Welfare  v.  Welfare,  io8  N.  Car.  a  minority  report,  if  filed  by  some  of 

373;  Stiner  v.  Cawthom,  4  Dev.  &  B.  the  commissioners.    Stewart  v.  Blease, 

(N.  Car.)   505 ;    Eagles  v.   Eagles,  a  5  S.  Car.  433. 

Hayw.(N.  Car.)  181;  Hawkins  v.  Hall,  7.  Wilhelmt;.Wilhelm,4Md.Ch.33o. 

2  Bay  (S.  Car.)  449 ;  Heyward  v,  Cuth-  8.  Osborn  v,  Rogers,  19  N.  J.  Eq.  429. 

bert,  3  Brey.  (S.  Car.)  482;  Lesesne  v.  9.  Sherard  v.  Sherard,  33  Ala.  488; 

Russell,  I  Bay  (S.  Car.)  459.  Stiner  v,  Cawthom,  4  Dev.  &  B.  (N. 

An  Bi06Mi¥e  iUlotment  may  be  cured  Car. )  501. 
bj  filing  a  release  of  the  excess.  Doug-  The  summary  proceeding  is  in  the 
lass  V.  McDill,  i  Spears  (S.  Car.)  139.  nature  of  "  an  equity  proceeding,  and, 
%.  In  re  Garrison,  15  N.  J.  Eq.  393.  in  such  cases,  depositions  and  ez- 
In  this  case  it  -was  urged  that  the  court  hibits,  or  documentary  evidence,  actu- 
had  no  power  to  set  aside  an  assign-  ally  read  upon  the  hearing  of  the  cause, 
ment  if  it  was  fair  as  to  the  widow,  are  parts  of  the  record,  and  no  bill  of 
although  it  might  consist  of  all  the  exceptions  is  necessary  to  bring  them 
property  belonging  to  one  heir.  It  up  to  this  court,  but  such  depositions 
was  held  the  court  had  the  power  to  or  documentary  evidence  as  were  re- 
protect  the  interests  of  all  the  parties,  jected  on  the  hearing  can  only  be  made 
Wlim  Two  IMS  of  OommiBalonen  have  part  of  the  record  by  bill  of  ezcep- 
RM  SeporU  containing  different  allot-  tions."  Hill  v.  Bowers,  4  Heisk. 
meats,  a  reassignment  will  not  be  or-  (Tenn.)  272. 

dered,butthe  court  will  set  aside  the  In  Parish  v.  Ellis,  16  Pet.  (U.  S.) 

report  of  the  commission  acting  with-  451,  a  summary  proceeding  for  allot- 

ont  authority.     Smith  v.  Maxwell,  3  ment  of  dower  is  held  to  be  an  action 

Litt  (Ky.)  471.  at  law,  and  not  reviewable  on  appeal. 

S.  Irwin  v.  Brooks,  19  S.  Car.  96.  Trial  de  Novo. —  On  appeal  from  the 

FettttOB lot  Rtrttflirtgnniflfit — ^A  petition  Probate  Court  to  the  Circuit  Court  the 
for  reassignment  of  dower  cannot  be  cause  is  tried  de  novo^  and  such  judg- 
maintained  to  set  aside  the  summary  ment  rendered  as  the  Probate  Court 
proceedings  in  the  County  Court.  The  ought  to  have  given.  The  Circuit  Court 
remedy  is  by  writ  of  error  or  petition  should  not  remand  the  cause.  Crab- 
in  equity.  Bowers  v.  Bowers,  8  Ired.  tree  v,  Crabtree,  5  Ark.  638. 
(N.  Car.)  347.  Where   the   statute  provides  for  a 

4.  Osborn  v.  Rogers,  19  N.  J.  Eq.  transcript  of  the  proceedings,  the  par- 

439.  ties  cannot  introduce  afiidavits  not  in- 

ft.  Osborn  v,  Rogers,  19  N.  J.  Eq.  eluded  in  the  transcript.    White  v, 

«.  Story,  3  Hill  (N.  Y.)  543. 

•.  See  Irwin  v.  Brooks,  19  S.  Car.  Where  the  proceedings  in  the  Or- 

96;  Williamson  v,  McLeod,  64  Ga.  phans'  Court  were  radically  defective, 

7^1 ;  Bumham  i^.  Porter,  24  N.  H.  570.  on   appeal    to    the   higher  court  the 

Areport  may  be  confirmed^  although  widow  will  be  allowed  her  election  to 
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But  the  appeal  cannot  be  taken  by  a  person  not  a  proppr  party  to 
the  summary  proceedings.^ 

WkM  H«  AyptaL — ^An  appeal  will  not  lie  from  a  decree  in  favor  of 
the  right  of  dower  and  ordering  an  assignment  by  commissioners,* 
or  an  order  confirming  the  report  of  the  commissioners  and  retain- 
ing the  cause  for  assessment  of  damages,'  as  such  are  interlocutory, 
and  do  not  make  a  final  disposition  of  the  cause. 

dismiss  or  to  amend  and  proceed  in  A  Wktt  of  Bimr  in  this  proceediof 

the  latter  court.     Osbom  v,  Rogers,  cannot  be  sued  out  bj  a  stranger  to  the 

19  N.  J.  Eq.  429.  record.    The  remedy  of  a  par^r  inter- 

Votlee  of  AppmL — Under  a  statute  ested,  but  not  a  party  to  the  suit,  is  hy 

requiring  a  notice  in  writing  to   be  certiorari.     Earle  9.  Juzan,  7  Ala.  474. 

given  within  thirty  days  after  t£e  filing  S.  Rutherford  v*  Richardson,  i  Sneed 

of  the  report  of  the  ad  measurers,  but  (Tenn.)  609;   Holderman    v.  Holder- 

not  specifying  the  parties  to  be  served,  roan,  5  B.  Nion.  (Ky.)  384. 

it  is  sufficient  to  serve  the  notice  on  Where  court  has  rendered  a  jud^ 

one  of    a  firm  of  attorneys  who  ap-  ment  for  dower,  and  the  jury  has  made 

peared    before  the  Surrogate  Court,  an  allotment,  to  which  exceptioDS  are 

But  such  notice  should  have  been  sent  taken,  the  appeal  does  not  msturb  the 

to  a  nonresident  respondent  by  mail,  judgment  that  the  widow  recover  doweri 

or  served  upon  his  tenant,  or  his  at>  but  carries  up  the  report  of  the  jury. 

tomey  in  fact,  if  he  had  one.    Coates  Stiner  v.  Cawthorut  4  Dev.  &  B.  (N. 

V.  Cheever,  1  Cow.  (N.  Y.)46o.  Car.)  501. 

1.  Bartonv.  Hinds,46Me.  i2z;Hem-  S.  Rannels  v,  Washington  Univer- 

menwaj  v.  Corey,  16  Vt.  225.  sity,  96  Mo.  226. 
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I  Soon  OP  TBS  AETIOLI^  209. 

n.  DisTnreuiflEnro  Eeatubis  op  thi  Vabioui  Stbthu^  209. 
nL  TMTnie  Lsoai.  Szistevoi  01  Bbaqiaqs  Distbiot^  3ia 
IT.  Pbtitioh,  211. 

▼.  VOTICE  AITB  HXAUVe,  2t2. 
TI.   A— KM  WIT  OV  BBJIJBFITB,  214. 

vn.  Sbfoxt  op  Oom][I88IONIB8»  214. 

▼HL  ESX0H8TBAVCB,  2 1 5. 

EL  AxnEW  OP  Pbogeedihghb;,  2iS. 

1.  By  Appeal,  218. 

2.  ^y  Certiorari^  219. 

3.  On  Collateral  Attack,  221. 

X.  OOIXSOTIOV  OP  AMMIKllffTS,  223. 

1.  The  Remedy,  223. 

2.  Party  Plaintiff,  224. 

3.  Necessary  Allegations,  224. 

4.  Defenses,  325. 

L  BCOFE  OP  THE  A&TICUB. — In  many  of  the  states  there  are 
statutory  provisions,  more  or  less  elaborate,  for  the  drainage  and 
reclamation  of  swamp,  marshy,  or  overflowed  lands,  and  the 
assessment  of  benefits  therefor.  This  article  treats  only  of 
proceedings  under  those  statutes,  and  the  subject  of  municipal 
drainage  by  means  of  sewers  is  relegated  to  another  title.* 

n.  ]>iBTiveinmnre  Fkatttub  op  thi  Yabiotts  Ststxhs.— In  some 

of  the  states  drains  or  ditches  are  constructed  through  the 
agency  of  corporations  organized  under  general  laws.  In  others 
the  proceedings  are  instituted  before  the  township  or  county 
authorities.  In  still  others  the  work  is  conducted  from  begin- 
ning to  end  under  the  direction  and  control  of  an  established 
court  of  general  jurisdiction.  And  in  Indiana  it  seems  that 
either  of  the  foregoing  methods  may  be  used  at  the  option  of 
the  parties  interested,  although  the  last  mentioned  system  is  the 
one  most  generally  resorted  to. 

1.  See  article  Local  Improvbmbkts. 
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HL  TMinre  Ligal  Burevgi  oj  BEAurAOS  Dibtbict— coUfttana 

AttMk. — A  drainage  district  is  a  public  corporation,*  and  the 
validity  of  its  corporate  existence  cannot  be  collaterally  attacked  * 
Thus  it  cannot  be  questioned  by  a  landowner  in  an  action 
against  him  to  recover  an  assessment,'  nor  in  a  suit  to  enjoin  the 
collection  of  an  assessment*  or  the  construction  of  drains;*  and 
the  order  of  a  board  establishing  the  district,  not  being  a  judicial 
act,  cannot  be  reviewed  upon  certiorari.* 

Quo  Wammto. — The  authorities  concur  that  the  sole  method  of 
testing  the  legal  existence  of  the  corporation  is  by  an  informa- 
tion in  the  nature  of  a  quo  warranto  on  behalf  of  the  stateJ 

1.  Swamp  Land  Dist.  No.  150  v,  certain  jurisdictional  requirements  of 
Silver,  98  Cal.  51 ;  People  v.  La  Rue,  the  statute,  it  was  contended  that  the 
67  Cal.  526;  Dean  v.  Davis,  51  Cal.  only  remedj  was  by  an  information 
407 ;  People  v.  Reclamation  Dist.  No.  in  the  nature  of  a  quo  tuarranio;  but 
108,  53  Cal.  346;  People  v.  Williams,  the  court  held  that  the  corporation 
56  Cal.  647 ;  Hoke  v.  Perdue,  62  Cal.  having  exceeded  its  jurisdiction  could 
545;  Smith  V,  People,  140  111.  355;  EI-  be  proceeded  against  by  ^«<7  tt^arnrji/^, 
more  t'.  Drainage  Com'rs,  135  111.  369;  by  scire  fact  as  ^  or  by  the  common- 
McGillis  7;.  Willis,  39  111.  App.  311.  law    writ   of   certiorari   indifferently, 

MmilfltpmT  Oorpontton.  —  In  Havana  as  the  one  or  the  other  might  afford 

Tp.  Drainage  Dist.  No.  i  v.  Kelsey,  a  proper  and  sufficient  remedy. 
I30  lU.  482,  a  drainage  district  was        '*A1I  of  these  several    writs,"  said 

held   to  be  a   municipal  corporation  the      court,     *'  are    direct    remedies 

within  the  meaning  of  a  statute  regu-  afforded  by  the  law,  and  in  respect  to 

lating  appeals.  neither  of  them  can  it  be  said  that  it 

2.  Hoke  V,  Perdue,  62  Cal.  545 ;  Os-  is  a  collateral  attack  upon  the  legal 
born  V.  People,  103  III.  224;  Evans  v,  existence  or  organization  of  the  cor- 
Lewis,  121  111.  478;  People  v.  Jones,  poration."  And  in  distinguishing 
137  III.  35;  Allman  t^.  Lumsden,  55  111.  Lees  v.  Drainage  Com'rs,  125  111.  47, 
App.  21.  the  court  continued :  *' There  thecor- 

5.  Lower  Kings  River  Reclamation  porate  existence  itself  of  a  quasi  munic- 
Dist.  No.  531  V.  Phillips,  108  Cal.  306;  ipal  body  was  sought  to  be  challenged 
Swamp  Land  Dist.  No.  150  v.  Silver,  by  certiorari,  while  here  such  exist- 
98  Cal.  51 ;  Reclamation  Dist.  No.  124  ence  is  fully  admitted,  and  the  onlj 
V,  Gray,  95  Cal.  601 ;  People  v.  Hagar,  thing  sought  to  be  done  is  to  call  in 
53  Cal.  171.  question  the  validity  of  an  order  of  a 

On  an  AppUoatton  finr  Judgment  for  municipal  body  admitted  to  be  a  cor- 

delinquent     assessments     under     the  poration  both  de  facto  and  dejure^^ 
Illinois  statute  the  regularity  of  the        See  Evans  v.  Lewis,    121    III.  478, 

organization  of  the  district  cannot  be  where  it  was  held  that  the  legality  of 

questioned.   Tucker  v.  People,  156  111.  an  extension  of  boundaries  could  not 

108;  People  V.  Tones,  137  111.  35.     See  be  questioned  on  a  collateral  attack, 

also  Osborn  v.  People,  103  111.  224.  such  as  a  bill  in  chancery  to  enjoin  the 

4.  Dean  v.  Davis,  51  Cal.  407;  Evans  collection  of  an  assessment,  the  court 

V.   Lewis,    121    111.   478 ;    Morrell   v.  incidentally  declaring  that  the  proper 

Union  Drainage  Dist.   No.  i,  118  111.  x^Ta^&y  ^2A\iy  quo  warranto. 
139-  7.  Dean  v.  Davis,  51  Cal.  407;  Lees 

C.  Hoke  V,  Perdue,  62  Cal.  545.  v.  Drainage  Com'rs,  125  111.  47;  Sam- 

6.  Williams  v,  Sacramento  County,  uels  v.  Drainage  Com'rs,  125  111.  536; 
65  Cal.  160;  Lees  v.  Drainage  Com'rs,  Evans  v,  Lewis,  121  111.  478;  Keigwin 
135  111.  47.  Compare  Hagar  v.  Yolo  v.  Hamilton  Tp.,  115  111.  347;  Blake  v. 
County,  47  Cal.  322.  People,  109  111.  504;  Osborn  v.  People, 

BztenBlon  of  Boundaries.— In  Mason,  103  111.  224.    See  also  People  v.  Wil- 
etc.  Special  Drainage  Dist.  v,  Grif-  Hams,  56  Cal.  647 ;  dhapman  v.  Drain- 
fin,  134  111.  330,  where   the  commis-  age  Com'rs   of  Dist.  No.  3,    38   111. 
sioners  of  a  district,  in  proceedings  for  App.  17. 
enlarging  its  boundaries,  disregarded  Information  in  the   nature    of  qno 
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IV.  PETinOH. — The  statutes  usually  provide  that  the  first  step 
in  the  proceedings  shall  be  the  filing  of  a  petition  with  the  court 
or  other  designated  authority,  signed  by  a  certain  proportion  of 
the  owners  of  lands  to  be  affected  by  the  proposed  work.*  A 
petition  conforming  to  the  statutory  requirements  is  the  essen- 
tial foundation  of  jurisdiction  to  proceed.*     But  where  that  is 

warranto  was  the  remedy  resorted  to  be  abated  on  demurrer  when  the  plead- 
in  People  V.  Scott,  132  111.  427 ;  People  ings  disclose  a  state  of  facts  that  would 
V.  O'Hair,  128  111.  20;  Klinger  v,  Peo-  have  warranted  the  refusal  of  leave  to 
pie,  130  111.  509;  Smith  v.  People,  140  file  it  in  the  first  instance.  People  v. 
UL  355;  Drainage  Dist.  No.  3  v.  Peo-  Wild  Cat  Special  Drainage  Dist.,  31 
pie,  147  111.  404.  111.  App.  219. 

Jotndar  of  Improper  Katten. — ^The  in-  JnrimUction  of  Appeal  from  Judgment, 

formation  should  not  combine  matters  — In  Illinois   an  information   in  the 

which  are  properly  remediable  by  the  nature  of  a  quo  warranto  against  com- 

writ  with  mere  private  grievances  of  missioners  of  highways  assuming  to 

the  relator,  for  which  the  Taw  furnishes  act  as  drainage  commissioners  on  the 

him  a  proper  remedy   by  a  private  ground  that  the  district  has  not  been 

action  either  at  law  or  in  chancery,  ^gally  organized,  involves  a  franchise. 

Peoples. Cooper,  139  111.  461.  and  an  appeal  from  the  judgment  of 

8iilllel«Bey  of  Allai^ittoiia. — In  an  in-  the  trial  court  must  be  taken  directly 

formation  against  drainage  commis-  to  the  Supreme  Court  and  not  to  the 

sioners  for  the  purpose  of  testing  the  appellate    court.    People  v,  O'Hair, 

existence  of  the  district,  it  is  sufficient  128  111.  20.     See  also  People  v.  Cooper, 

to  allege  generally  that  the  defendants  139  111.  461. 

are  in  possession  of  their  offices  with-  1.  See  California  Political  Code,  ^ 

out  lawful  authority.     People  v.  Coo-  3446;  Rev.  Stat.  Illinois  (Hurd.  1893), 

per,  139  111.  461.  c.  42,  §  2;  Burns  Annot.  Indiana  Stat., 

tnr^naage. — Where  a  count  contains  §  5623 ;  Rev.  Code  Iowa  1888,  ^  1208 ; 

a  sufficient  general  allegation,  and  pro-  Gen.   Stat.   Minnesota   1894,   §  7747  i 

ceeds,byway  of  more  minute  specifica-  New  York  Laws  1869,  c.  888,  ^^  i,  2; 

tion,  to  state  various  official  acts  which  Annotated  Stat.  Wisconsin  1889,  \  1359; 

merely  constitute  an  abuse  and  not  a  Muskegot^.  Drainage  Com'rs,  78  Wis. 

Qsarpation  of  official  authority  and  are  40. 

not  relied    upon    as  an  independent  2.  Richman  v.  Muscatine  County, 

ground  for  prosecuting  the  writ,  this  70  Iowa  627,  and  Shepard  v.  Johnson 

specification   will,    on    demurrer,    be  County,  72  Iowa  258,  in  both  of  which 

wholly  disregarded.     People  v.  Coo-  cases  the  petition  lacked  the  requisite 

per,  139  111.  ^1 .  number  of  signatures ;  Hall  v.  Slay- 

AdmlMlOBa  l»7  Demurrer. — A  demur-  baugh,  69  Mich.  484;  Darst  v.  Griffin, 
rertoan  information  alleging  that  the  31  Neb.  668;  Dakota  County  v.  Che- 
defendants  were  elected  by  unqualified  ney,  22  Neb.  437;  Frost  v.  Leather- 
votes  does  not  admit  the  allegation,  man,  55  Mich.  33,  where  the  assessment 
since  it  is  not  well  pleaded,  inasmuch  was  declared  void  because  the  resi- 
as  the  invalidity  of  the  election  was  dence  of  the  petitioners  was  not  such 
matter  to  be  set  up  by  the  prosecution  as  the  statute  required ;  Kroop  v.  For- 
in  a  replication,  and  was  not  essential  man,  31  Mich.  144,  where  the  applica- 
to  the  information.  People  v.  Coo-  tion  was  not  in  writing  and  the 
per,  139  111.  461.  proceedings    were    quashed    on    cer- 

8iiitaliiliif  Demurrer  wlien  Harmlen  tiorari. 

BRor.— It  is  not  prejudicial  error  to  Descrlptloii  of  Propoied  Drain,  ete. — 

sustain  a  demurrer  to  some  of    the  The  statutes  almost  uniformly  require 

counts  in  the  information,  when  the  that  the  course  of  the  proposed  drain 

remaining  counts  are  sufficient  to  ena-  shall  be  described,  and  usually  require 

ble  the  prosecution  to  obtain  all  the  also  a  description  of  the  lands  to  be 

relief  to  which  it  could  in  any  event  traversed.    See,  for  decisions  on  the 

be  entitled.    People  v.   Cooper,   139  sufficiency  of  petitions  in  those  particu- 

IIL461.  lars,   Clark  v.  Teller,  50  Mich.  618; 

Alwted  on  Demurrer. — ^The  writ  may  Coomes  v.  Burt,  ?2  Pick.  Mass.  422; 
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sufficient  ^  the  subsequent  steps,  if  not  in  accordance  with  the 
statute,  become  irregularities  more  or  less  important  accordingto 
the  extent  of  the  injury  resulting  therefrom.^  In  Indiana  the 
statute  prescribes  what  the  petition  shall  contain,'  and  when  it 
is  filed  in  the  Circuit  Court  the  day  set  for  the  docketing  of  the 
petition  is  to  be  fixed  and  noted  thereon  * 

Y.  VOTICS  AVD  HXABDTG. — Upon  the  filing  of  the  petition  notice 
is  given  to  parties  interested,  and  an  opportunity  to  be  heard 
upon  the  questions  to  be  decided.* 

VetiM  If  JwiidietioBal,^  and  if  it  be  not  given  in  strict  compliance 
with  the  statute,  subsequent  proceedings  are  void  as  to  those 
who  do  not  waive  notice  or  are  not  otherwise  estopped  from 
objecting,'' 

In  r€  Drainage  along  Pequest  Riyer,  although  their  title  is  not  of  record. 

39  N.  }.  L.  197.  Bell  v.  Cox,  123  Ind.  153,  holding  that 

1.  Statutes  sometimes  provide  that  the  rights  of  parties  so  admitt^  are 

a  judgment  or  order  confirming  an  as-  substantially  the  same  as  those  of  the 

sessment  shall  be  conclusive  as  to  the  original  parties. 

regularity  of   the  prior  proceedings.  IMflBlMal  of  Pettttosi. — As  to  the  right 

Under  such  a  statute  in  Illinois  it  was  of  a  petitioner  to  dismiss  his  petition, 

held  that  after  confirmation  the  suffi-  and  at  what  stage  it  must  be  exercised, 

ciency  of  the  petition   could   not  l)e  see  Crume  v,  Wilson,  104  Ind.  583. 

questioned  except  on  appeal  or  error  t6  6.  See    Rev.    Stat.    Illinois  (Hard, 

reverse    the   judgment.     Riebling  v.  1893),  c.   42,   ^^3,   5;  Bums  Annot. 

People,  T45  III.  120.  Indiana  Stat,  ^  5624;  Rev.  Code  lows 

9.  Hall  t'.  Slaybaugh,  69  Mich.  484.  1888,  ^^   1208,  Z2i8,   1219;  Gen.  Stat. 

8.  As  to  the  SnlDcieiiey  of  a  petition  Minnesota   1894,  ^^  7748,  7792;  New 

under  the  statute,  see  Rogers  v.  Venis,  York  Laws  1869,  c.  888,  ^^  i,  2;  People 

137  Ind.  221;  Sample  v.  Carroll,  132  v.  Henion,  64  IIun(N.  Y.)47i;Mattcr 

Ind.   496;   Watkins  v.   Pickering,   92  of  Beehler's  Petition  (Supreme  Ct.), 

Ind.  332;  Metty  v.  Marsh,  124  Ind.  18;  3  N.  Y.  St.  Rep.  486;  Annotated  Stat. 

Troyer  v.  Dyar,  102  Ind.  396;  Carr  v,  Wisconsin  1889,  ^  1360. 

State,  103  Ind.  548;  Wright  v.  Wil-  6.  Curran    v,    Sibley    County,   47 

son,  95  Ind.  408;  Heick  v .  Voight,  no  Minn.  313;  Bixby  v.  Goss,  54  Mich. 

Ind.  279;  Collins  v.   Rupe,    109  Ind.  551;  Tireman  v,  Ruthruff,  40  Midi. 

340;  Deisner  V.  Simpson,  72  Ind.  435.  175;   Mason,    etc.,   Special  drainage 

4.  Burns    Annot.    Indiana    Stat.,   §  Dist.  v.  Griffin,  134  111.  330. 

5624.  T.  Wright  V.  Rowley,  4^  Mich.  557; 

When  FUlnf  Presumed Befolar. — Tudg-  Daniels  v.  Smith,  38  Mich.  660;  Bul- 

ment  entered  upon  a  petition  for  drain-  lock  «;.  Taylor,  39  Mich.  141;  Taylor 

age  is  conclusive  that  the  petition  was  v.  Bumap,  39  Mich.  739;  Strachan  v, 

duly  filed.     Updegraff  v.  Palmer,  107  Brown,  39  Mich.    168;  Lane  v,  Bur- 

Ind.  181 ,  where  the  court  said  :  "  It  is  nap,  39  Mich.   736;    Van   Buskirk 'p. 

clear  that  the  objection  would  be  un-  Harrod,  48  Mich.  258;  Reinig  v,  Mnn- 

availing  coming  so  late  as  it  did,  even  son,  46  Mich.  138;  Lampson  v,  Ing- 

if  the  record  did  not  show  a  filing  as  ham  County,  45  Mich.  150;  Willcheck 

the  statute  requires."  v,  Edwards,  42  Mich.   105;  Whiteford 

A  Failure  to  lAdorse  on  the  petition  a  Tp.  v.  Phinney,  53  Mich.   132 ;  Bixby 

date  on  which  it  will  be  docketed  is  a  v,    Goss,    54    Mich.    551 ;   Milton  v. 

mere  irregularity  which  does  not  affect  Wacker,   40  Mich.    229;   Campaa  v. 

the  rights  of  a  remonstrant  and  will  be  Charbeneau  (Mich.    1895),   63  N.  W. 

disregarded.     Rogers   v,   Venis,    137  Rep.  435 ;  Burnett  v,  Scully,  56  Mich. 

Ind.  221.    See  also  Smith  v.  Smith,  97  374;  Purdy  f .  Martin,  31  Mich.  455; 

Ind.  273.  Livermore  v.  Bumap,  38  Mich.  350; 

Admitting  New   Parties.— After   the  Cook  xk  Covert,  71  Mich.  249;  Balti- 

filing  of  the  petition  new  parties  may  more,  etc.,  R.  Co.  v,  Wagner,  43  Ohio 

be  admitted  and   allowed    to  defend  St.  75.     See  also /«  re  Drainage  along 
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In  Indiana  notice  as  provided  by  statute  must  be  given  to  the 
owner  €i^  occupant  of  the  land  described  in  the  petition.^  The 
notice  must  follow  and  not  precede  the  filing  of  the  petition.' 

If  it  appears  to  the  court  that  legal  notice  has  been  given^  the 

Pequest  River,  39  N.  J.  L.  197;  Jn  re  107  Ind.  i8x  ;   Ford  v.  Fordi  no  Ind. 

Application  for  Drainage,  etc.,  35  N.  89.     See  also  article  Appearances, 

].  L.  497.  vol.  a,  p.  644.     On  the  same  principle, 

lotice  of  AQooxanMiit.— Persons  who  see  Gilbert  v.  Hall,  115  Ind.  549;  Carr 

have  been  dulj  cited  to  appear  are  not  v.  Boone,  108  Ind.  341. 

entitled  to  notice  of  a  lawful  adjourn-  But  want  of  notice  is  not  waived  by 

ment  of  the  board  or  court.     Kinnie  v.  entering  a  special  appearance  and  moy- 

Bare,  80  Mich.  345.  ing  to  dismiss  the  proceedings  on  that 

L  Bums  Annot.  Stat.,  f  5624.  ground.    Carr  v.  Boone,  108  Ind.  341. 

BcftetlTe  Hotice.  —  Whether   proper  See    also    article  Appearances,  vol. 

notice  has  been  given  or  not  is  a  juris-  3,  p.  620  et  scq, 

dictional  question,  and  where  there  is  8econ4  Votice.-^ Where  the  notice  is 

some  notice  and  the  Circuit  Court  acts  not  sufficient  the  court  may  order  a 

under  it  the  proceedings  will  stand  as  second  notice  provided  there  is  no  un- 

againet  collateral   attack.     McMullen  reasonable  delay  and  no  prejudice  to 

r. State,  105 Ind.  334;  Young r.  Wells,  substantial    rights.     Carr    v.    Boone, 

97  Ind.  410;  Jackson  v.  State,  104  Ind.  108  Ind.  341. 

516;  Montgomery  v.  Wasem,  116  Ind.  Failure  to  Hottty  Anothtr  Partj. — A 

543;  Prezinger    v.   Harness,  114  Ind.  i>arty  who  has  due  notice  cannot  take 

491;  Peters  v.   GrifTee,  108  Ind.  i3i;  advantage  of  the  failure  to  notify  some 

Johnson  If.  State,  1x6  Ind.  374;  Otis  f.  other    landowner,   unless    it    appears 

De  Boer,  116  Ind.  531.     See  also  Carr  that  such  failure  will  prevent  the  coo- 

t».  State,  103  Ind.  548;  Albertson  v,  struction  of  the  ditch.    Grimes  t^  Coe, 

State,  95  Ind.  370;  McCoHum  v.  Uhl,  to2  Ind.  406;   Jones  v,  Cardwell,  98 

i2BInd.304;  Sunier  r.  Miller,  105  Ind.  Ind.  331 ;  Carr  x*.  Boone,  108  Ind.  341. 

393;  Kleyla  V.  Haskett,  ii3  Ind.  515.  Compare  Wright  v,  Wilson,  95  Ind. 

Where  Ho  notice  WlialOTor  is  given  the  408. 

proceedings  are  void  on  collateral  at-  2.  McMuUen  v.  State,  105  Ind.  334; 

tack.    Scudder  i;.  Jones,  134  Ind.  547;  Sites  v.  Miller,   iso  Ind.  19,  holding 

Brosemer  v,  Kelsey,  106  Ind.  504.    See  that  where  the  notice  is  that  the  peti- 

^so  Bonier  r.  Miller,  105  Ind.  393;  tion  wi7/  be  filed  at  the  next  term  of 

Prezinger  v.  Harness,  114  Ind.  491.  court  it  is  not  sufficient,  and  the  pro- 

Bstoppol. — A  petitioner  for  a  drain  is  ceedings  may  be  dismissed  upon  the 

estopped  in  an  action  against  him  for  motion  of  one  who  has  not  submitted 

an  assessment  from  alleging  that  he  had  to  the  jurisdiction  of  the  court, 

no  notice  of  the  presentation  of  the  But  it  seems  that  the  requirement  is 

petition.    Heckett  v.  State,   113  Ind.  not  jurisdictional,  and  where  the  peti- 

532.  tion  was  filed  the  day  after  notice  was 

frooT  of  ffottce. — The    statute    for-  given  it  was  held  to  be  an  irregularity 

merlj  required  that  proof  of  posting  which  would  not  avail  to  defeat  an  ac- 

notice  of  the  filing  of  Uie  petition  could  tion  to  collect  an  assessment.    Deegan 

be  made  only  by  affidavit,  see  Scott  v,  v.  State,  108  Ind.  155. 

Brackett,  89  Ind.  413;  but  the  present  Htinc  910  Tvao  Estrj. — In  a  proper 

law  requires  that  it  shall  be  made  to  case  a  xrtfxrf/r^^iirffc  entry  may  be  made 

appear  to  the  court  that  notice   has  showing  that  notice  was  given  accord- 

b«n  given,  and  does  not  prescribe  the  ing  to  law.     Meranda  v.  Spurlin,  100 

manner  of  proof.    In  Meranda  v.  Spur-  Ind.  380,  where  the  entry  was  based 

Hn,  100  Ind.  385,  the  court  said  there  up>on    the    affidavits   on    file  and  the 

^as  no  reason  why  the  proof  might  court's  notes — ^*  proof  of  notice  filed ; 

not  be  by  oral  testimony.    To  the  same  cause    ordered     docketed.'*      In    the 

point,  see  Carr  v.  Boone,  108  Ind.  241.  same  case  it  was  held  that  a  party  hav- 

Watnr  by  Appoazanoo    a»d  Bemon-  ing  appeared  to  a  motion  for  a  nunc 

ftomco. — Appearing  and  remonstrat-  pro  tunc  entry  cannot  afterwards  ob- 

infjwithoutci>jecting  to  the  sufficiency  ject   that  the   notice  of  such   motion 

oi  notice  of  the  proceeding  is  a  waiver  was   not  served   upon  others  against 

ot  objection.     Updegraff    v.  Palmer,  whom  benefits  were  assessed. 
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court  orders  the  petition  to  be  placed  on  the  docket,  and  if  no 
objections  are  filed  and  the  petition  is  deemed  sufficient  an  order 
is  made  referring  the  same  to  the  drainage  commissioners.^ 

YL  Amimmsvt  of  Buejuts. — Assessments  of  benefits  are 
made  according  to  the  actual  benefit  to  the  tract  assessed.  The 
assessment  list  should  describe  each  tract*  and  specify  the 
amount  assessed  against  it,  and  in  some  instances  the  statutes 
require  the  name  of  the  owner  to  be  stated  if  known.' 

Vn.  Bbpobt  of  GOMKimonEBS. — The  Indiana  statute  provides 
that  the  drainage  commissioners  shall  proceed  to  inspect  the 
lands,  etc.,  and  make  report  to  the  court  at  a  time  prescribed  by 
the  court.*     The  report  must  be  filed  at  the  time  fixed,*  unless 

1.  Burns  Annot.  Stat.,  §  4274*  provides  that  the  commissioners  shall 
Hamlni^  OomiiilailOBan  VimacMaary. —    make  personal  inspection  of  the  lands 

It  is  not  necessary  to  name  the  com-  described  in  the  petition,  and  consider 

missioners  in  the  order  of  reference,  the    practicability    of    the    proposed  1 

McMullen  v.  State,  105  Ind.  354,  hold-  drainage,  whether  it  will  improve  the 

ing  that  the  resignation  of  one  or  more  public   health,   and  whether  the  ez- 

of    them    after    a  petition   had  been  pense  will  be  less  than  the  benefits.    If 

referred  to  them  bj  name,  and  the  ap-  they  find  either  of  these  inquiries  in 

pointment  of  a  successor  or  successors,  the  negative  they  shall  so  report,  and 

will  not  affect  the  proceeding.    It  is  the  petition  shall  be  dismissed;  but  if 

too  late  to  object  to  a  reference  after  they  find  otherwise  they  shall  proceed 

the  commissioners  have  made    their  to  lay  out  the  work,  estimate  the  costs, 

report  and  the  drain  has  been  estab-  assess  the  benefits,  and  make  report  to 

lished  in  accordance  therewith.     Up>  the  court  as  directed  under  oath.   The 

degraff  v.  Palmer,  107  Ind.  181.  same  section  provides  that  in  the  order 

2.  See,  for  sufficient  descriptions,  of  reference  the  court  shall  fix  a  time 
Smith  V.  State,  8  Ind.  App.  661 ;  Sam-  and  place  for  the  meeting  of  the  com- 
ple  V,  Carroll,  132  Ind.  496.  missioners  and  a  time  when  they  shall 

AbbreTlatloiia.  —  A    description     of  report, 
land  by  well-understood  abbreviations  HegatlTe  B«poTt. — Where  the  corn- 
is  not  void  for  uncertainty.     Frazer  missioners  make  a  negative  report,  it 
V,  State,  106  Ind.  471 ;  Jordan  Ditch-  is  not  necessary  for  them  to  verify  it, 
ing,  etc.,  Assoc,  v.  Wagoner,  33  Ind.  50.  and  it  need  not  contain  a  statement  of 

Void  DeBcriptiona. — In  the  following  the  estimated  cost  of  the  work  and  the 

cases  the  description  of  the  land  was  benefits  or  injuries  to  each  tract.    Ble- 

held  to  be  void  for  uncertainty :   Ross  mel  x\  Shattuck,  133  Ind.  498. 

f.  State,  ii9lnd.  9o;Zigler  v.Menges,  6.  Failure  to  Beporfe  In  Tiind. — One 

121  Ind.  99.  whose  lands  may  be  affected  by  the 

Misdescription  Coxrected  In  Action  to  proposed  drain  may  have  the  petition 

Enforce. — It  was  held  in  Luzadder  v.  disnrissed,    where  the  drainage  coni' 

State,  131  Ind.  598,  that  where  a  com-  missioners  fail  to  report  at  Sie  time 

plaint  to  enforce  an  assessment  clearly  fixed,  without  an  order  extending  the 

shows  the  land  intended  to  be  bene-  time,   Claybaugh  v.  Baltimore,  etc., 

fited  and  shows  that  a  radical  defect  R.   Co.,    108    Ind.    263 ;    Munson  v. 

in  the  description  of  the  land  in  the  Blake,  loi  Ind.  78;  but  after  a  party 

assessment  was  caused  by  mistake  of  has  remonstrated  or  asked   leave  to 

the  commissioner,  the  court  has  power  remonstrate,  it  is  too  late  for  him  to 

to  reform  the  description  and  enforce  move   to   dismiss.     Blake   v,  Quivey, 

the  assessment    against  the  land   in-  113  Ind.  124.     See  also  Bohr  v,  Neu- 

tended.  enschwander,  120  Ind.  449,  to  the  point 

8.  See  Kepler  v.  Wright,  136  Ind.  that  the  failure  of  the  commissioners 

77,  holding  that  the   statute  did  not  to  report  at  the  time  designated  does 

require  the  names  to  be  stated   with  not /^^^yac/^  discontinue  the  proceed* 

absolute  accuracy.  ings. 

4.  Horner's  Indiana  Stat.,   ^  4274,  And  the  failure  to  report  in  time, 
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the  time  has  been  extended  by  an  order  of  court,^  which  may 
be  obtained  upon  the  motion  of  any  of  the  parties  interested.* 
A  report  in  substantial  compliance  with  the  statutory  require- 
ments is  sufficient.' 

Where  the  commissioners  locate  the  drain,  it  will  be  presumed 
that  they  passed  upon  preliminary  questions,  and  their  decision 
thereon  need  not  be  embodied  in  their  report,*  nor  is  it  neces- 
sary that  they  should  state  when  or  where  they  met.**  The 
court  may  allow  the  commissioners  to  correct  a  clerical  error  in 
their  report.^ 

Yin.  Bemohbtrahce. — In  Indiana  the  statutes  provide  with 
considerable  minuteness  for  the  filing  of  remonstrances  against 
the  petition  for  drainage  before  it  has  been  acted  upon,''  and  for 

although    available  on  appeal,    is  an  rection  may  be  made  after  the  close  of 

irregularity    which   cannot  be   taken  the  term  of  the  Circuit  Court  at  which 

advantage    of    on    collateral    attack,  an  order  has  been  made  establishing  a 

McMuUen  v.  State,  105  Ind.  334.  drain,  but  before  the  commissioner  to 

The  FaUnre  of  the  Clerk  to  deliver  to  whom  the  work  has  been  referred  has 

the  commissioners,  as  provided  by  stat-  completed  the  ditch  and  made  his  final 

ute,  a  copy  of  the  petition  and  order  report.     Steele  v,  Hanna,  117  Ind.  333. 

fixing  the  time  at  which  they  would  ProceedlngeonConteetedBeport. — ^The 

report,  does    not    vitiate  the   report,  report    is  not  competent  evidence  to 

Bohr  V.  Neuenschwander,  i3o  Ind.  449.  prove  the  utility  of  the  drain,    etc. 

I.Blake  v.   Quivey,  113    Ind.    124.  Bohr  v.  Neuensch  wander,  120  Ind.  449. 

That  the  court  may  in  its  discretion  As  to  trial  by  the  court  instead  of 

extend  the  time,  see  Lipes  v.  Hand,  by  jury,  see  Li  pes  v.  Hand,  104  Ind. 

iQflnd.  503;  Higbee  v.  Peed,  98  Ind.  503;  Baltimore,  etc.,   R.  Co.  v,  Ket- 

430.  ring,  122  Ind.  5. 

But  the  order  extending  the  time  As  to  how  far  the  provisions  of  the 

**  should  be  made  before  or  on  the  day  civil  code  are  applicable,  see  Dukes  v. 

first  fixed  for  the  filing  of  the  report.  Working,  93  Ind.  501,  and  cases  cited; 

so  as  to  apprise  those   interested   in  Crume  v,  Wilson,  104  Ind.  586;  Zum- 

the  proceedings,  either  as  petitioners  bro  v.  Parnin,  141  Ind.  430. 

or  prospective   remonstrants,   of  the  As    to  judgment  for  costs  upon  a 

time  as  changed  when  the  report  will  finding  and  judgment  against  remon- 

be   made."      Munson    v.  Blake,    zoi  strants,  see  Perkins  v.  Hayward,  132 

Ind.  84.  Ind.  95. 

S.  Bohr    v.    Neuenschwander,    120  Reference  for   reassessment   where 

Ind.  449.  the  original  assessment  proves  insuf- 

S.  Meranda  v,  Spurlin,  100  Ind.  380.  ficient,   see  Rogers  v,  Voorhees,  124 

See  also  Roberts  v.  Gierss,  loi  Ind.  408.  Ind.  469. 

Tilfllag  IMsoreiMUiey. — Where  the  re-  Sufficiency  of  special  finding  by  the 

port  states  in  positive  terms  that  the  court,  see   Perkins  v,  Hajward,    124 

estimated  cost  will  be  less  than  the  Ind.  415. 

estimated  benefits,   it  is  sufficient  al-  7.  Alter  the  docketing  of  the  peti- 

though  in  a   tabulated  statement  at-  tion  in  court,  '*  any  person  named  in 

tached  to  the  report  it  is  shown  that  such  petition  as  the  owner  of  land  shall 

the  estimated  benefits  and  the  estimated  have  ten  days,  exclusive  of  Sunday  and 

expenses   are    exactly   equal.     **  The  the  day  of  docketing  such  action,  after 

proceedings  are  not  to  fall  simply  be-  such  docketing,  to  file  with  said  court 

cause   of   a    trifling    inconsistency."  any  demurrer,  remonstrance,  or  objec- 

Grimes  v.  Coe,  102  Ind.  406.  tion  he  may  have  to  the  form  of  said 

4.  Anderson  v.  Baker,  98  Ind.  587 ;  petition,  or  as  to  why  said  drainage 

Meranda  v.  Spurlin,  100  Ind.  380.  commissioners,  or  either  of  them,  on 

8.  Smith  V,  Smith,  97  Ind.  273.  account  of  their  interest  in  said  work 

••  Rogers  v.  Venis,  137  Ind.  221.  or  kinship  to  any  person  whose  lands 

After  Exiriratloii  of  Term. — Such  cor-  are  affected  thereby,  should  not  act  in 
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remonstrances  against  the  report  of  the  drainage  commissioners.* 

the  matter.     After  said  ten  dajs  shall  proposed,  and  reported    benefited  or 

have  elapsed  th«  court  shall  consider  damaged,  to  remonstrate  against  the 

such   remonstrance,  demurrer,  or  ob-  report,  and  the  remonstrance  shall  be 

Jection,  If  any,  and,  if  it  finds  said  peti-  verified  by  the  owner  of  the  land,  or 

tion  defective,  shall  dismiss  the  same  by  some  person  on  his  or  her  behalf, 

at  the  coBt  of  thie  petitioner  or  peti-  The  statute  then  specifies  ten  grounds 

tioners,  unless  the  same  be  amended  for  remonstrances,  and  prescribes  wlHit 

within  a  time  fixed  by  the  court ;  pro-  course  the  proceedings  shall  take    if 

vided  that  if  at  this  stage  of  the  pro-  the  remonstrance  be  sustained  or  dis- 

ceeding  two-thirds  in  number  of  the  missed  on  any  or  all  of  the  grounds 

landowners  named  as    such    in  such  enumerated. 

petition,    resident  in  the   county  or  Wlio    ma^   Ktiaottitgtfca.— One     not 

counties  where  the  lands  affected  are  named    in   the  petition,  but  who  has 

situated,  shall  remonstrate  in  writing  been  admitted   as  a  party  before  pe- 

ag^inst  the  Construction  of  such  drain  monstrance   is  made,  has  a  right  to 

or  ditch,   such  petition  shall  be  dis-  remonstrate.     Zumbro  v.  Parnin,  141 

miMed  at  the  cost  of  the  petitioners.  Ind.  430. 

•  *  •  All    objections  to  the  petition  A  property  owner  whose  land  will 

or  the  Acting  of  any  drainage  commis-  be  injured   by  the  construction  of  a 

«ioner  not  made  within  said  ten  days  ditch  has  a  right  to  remonstrate,  al- 

flhall  be  deemed   waived.''     Homer's  though  no  damages  are  assessed  in  his 

Ind.  Stat.,  §  4274.  favor    and    no    benefits  are    assessed 

BauuHlskranM  fixr  Mere  Irrecularity. —  against   his  land.     He  comes  within 

A  failure  to  indorse  on  the  petition  a  the  description  of  *'any  owner  of  lands 

date  on  which  it  will  be  docketed  is  a  affected  by  the  work  proposed."     Rea- 

mere  irregularity  which  does  not  con-  soner  v.  Creek,  loi  Ind.  482. 

stitute  a  ground    for    remonstrance.  Verttoatlon. — If  the  remonstrance  is 

Rogers  v.  Venis,  137  Ind.  221.  verified  by  one  or  more  of  the  remon- 

BeiMiuitramoe     by    Two -thirds.  — A  strants,  but  not  by  all  of  them,  such 

township  not  named  in  the  petition,  verification  will  be  regarded  as  made 

but   which    is   subject   to  assessment  by  all,  and  if  after  the  remonstrance  is 

therefor,  is  a  "landowner"  within  the  filed  those  who  verified  it  withdraw 

meaning  of  the  provision  for  a  dismis-  therefrom,  such  act  will  not  operate 

sal   upon  the  remonstrance   of   two-  as  a  withdrawal  of  the  verification,  but 

thirds  of  the  landowners.     Zumbro  v,  this  will   remain  unaffected   thereby. 

Parnin,  141  Ind.  430.  Munson  v,  Blake,  roi  Ind.  78. 

After   the    report  of  the   commis-  Time  for  FUlag. — The  remonstrance 

sioners  it  is  too  late  for  two-thirds  of  must  not  only  be  filed  in  the  clerk^s 

the    landowners  to  have   a  dismissal  office,  but  presented  to  the  court  within 

upon  their  remonstrance,  even  though  the  ten  days  prescribed  by  the  statute, 

the  two-l^irds  consists  of  new  parties  where  such  presentation   is   not  pre- 

brought  In  by  tiie  commissioners'  re-  vented  by  the  adjournment  of  couit or 

port.     Yancey  v.  Thompson,  130  Ind.  other  circumstances  beyond  the  remon- 

585.  strant's  control.     Gilbert  v.  Hall,  115 

**  It  is  quite  clear  that  nonresident  Ind.  549. 
landowners  cannot  be  computed  in  A  paper  which  lacks  an  essential 
determining  the  number  necessary  to  statutory  element  of  a  remonstrance 
secure  the  dismissal  of  a  petition.  The  cannot  be  amended  into  a  statutory  re- 
statute  expressly  designates  the  class  monstrance  after  the  expiration  of  ten 
of  landowners  whose  remonstrance  days.  Morgan  Civil  Tp.  t.  Hunt, 
shall  prevail  against  the  petition,  and  I04lnd.  591. 

the  express  mention  of  one  thing  im-  The  provision  of  the  statute  requlr- 

plies  exclusion  of  all  others.''    Bell  v.  ing  a  remonstrance  to  be  filed  within 

Cox,  1 3d  Ifkd.  153.  ten  days  does  not  apply  to  cases  where 

1.  Homer's  Indiana  Stat.,  %  4275,  all  the  owner's  land  which  will  be  af- 
provides  that,  up<Mi  the  making  at  &e  fected  is  not  described  in  the  petition, 
report  to  the  court,  ten  days,  exclusive  but  such  cases  are  governed  by  the  pro- 
of the  day  of  ^ling  such  report  and  viso  which  leaves  the  entire  case  open 
Sundays,  shall  be  allowed  to  any  until  the  notice  there  specified  has  been 
owner  of  lands  affected  by  the  work  given,  and  it  is  error  to  admit  a  re- 
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fltrieti  Juris. — The  right  to  remonstrate,  being  a  statutory  right, 
must  be  exercised  in  strict  compliance  with  the  statute.* 

Conflaed  to  Chrouid  BUted. — Remonstrants  must  be  confined  to  the 
grounds  of  objection  stated  in  their  remonstrance,*  and  the 
court  may  require  a  remonstrance  to  be  made  more  specific* 
Objections  that  are  not  specifically  made  at  the  proper  time  will 
not  be  entertained  at  a  later  stage  of  the  case,  if  they  do  not  go 
to  the  jurisdiction.* 

ineteTant  Matten. — Matters  set  up  in  a  remonstrance,  that  are  not 
statutory  causes  therefor,  may  be  stricken  out.* 

WHUrMral  oT  a  J«iat  BMBmrtrvit. — One  or  more  of  several  remon- 
strants may  withdraw,  but  such  action  will  not  impair  the  right 
of  the  others  to  proceed  as  if  the  withdrawal  had  not  occurred.® 

monstrance  as  to  land  not  described  commissioners  need  not  state  when  or 

and  strike  it  out  as  to  land  described,  where  thej  met,  and  a  remonstrance 

"The law  requires  that  one  trial  shall  that  they  **did  not  meet  at  the  time 

settle  the  entire  controversy  and  that  and   place  "  fixed  by  the  court  is  too 

one  remonstrance  shall  present  the  en-  indefinite.    Smith  t».  Smith,  97  Ind.  273. 

tire  issue."     Goodwine  v.  Leak,  114  A  remonstrance  against  a  report  ol 

Ind.  499.  the  commissioners  must  state  the  par- 

ttekaan  Ho  SxeuM. — One  who  was  ticulars  in  which  the  report  is  not  ac- 

prcvcnted    by  sickness  from    filing  a  cording  to  law.     It  is  not  sufficient  to 

remonstrance  within  the  statutory  time  use  the  general  terms  of  the  statute 

is  not  entitled  to  relief,   as  the  pro-  that  the  report  is  not  "according  to 

▼isionof  the  code  whereby  the  court  law."     Higbee  v.   Peed,  98  Ind.  420; 

may,  in  its  discretion,  allow  a  party  to  Meranda  v.   Spurlin,    100   Ind.    380; 

file  his  pleadings  after  the  time  limited  Hudson  v.  Bunch,  116  Ind.  63. 

therefor  is  not  applicable.      Hays  v.  A   renK>nstrance  upon   the   ground 

"^PPy*  9'  In<J-  lo^-  that  the  report  of  the  commissioners 

Esmoaulniiea  ConstfltotM  A.i»p6ant&oe.  does  not  state  with  sufficient  certainty 

— **  Filing  a  remonstrance,  like  filing  the  method  of  drainage,  is  too  indet- 

an  answer  or  other  pleading  in  a  case,  inite.     Meranda  v,  Spurlin,  100  Ind. 

constitutes  an  appearance  in  the  case,  380.     See  also  Sample  v.  Carroll,  132 

and  so  far  as  the  remonstrant  is  con-  Ind.  496. 

cemed  is  a  waiver  of  all  questions  per-  8.  It  is  not  error  to  require  a  cause 

taining  to  the  jurisdiction  of  the  court  of    remonstrance  to    be    made  more 

over  his  person,"     Ford  v.  Ford,  110  specific,  so  as  to  state  the  lands,  com- 

Ind.'9i,  citing  Sunier  v.  Miller,   X05  pared  with   the    assessments    against 

Ind.  393;  Green  v.  Elliott,  86  Ind.  53;  which  the  remonstrant's  lands  are  as- 

Schraied  v.  Keeney,  72  Ind.  309;  Ndff  sessed  too  much.     Higbee  v.  Peed,  98 

V.  Reed,  98  Ind.  341 ;  Slauter  v.  Hoi-  Ind.  420. 

lowell,9olnd.  ^^\zxA distinguishing  4.  Perkins  v.  Hayward,  132  Ind.  95. 

Scott  V.  Brackett,  89  Ind.  413.  As,  for  instance,  in  a  motion  for  new 

Bardeiiof  Froof. — Where  a  landowner  trial,  Goodwine  v.  Leak,  127  Ind.  569; 

remonstrates  on  the  ground  that  his  or  on  appeal  to  the  Circuit  Court  from 

land  is  assessed  for  too  much,  the  bur-  the  final    order  or  judgment  of  the 

den  of  proof  on  that  issue  rests  upon  board    of    county  commissioners    es- 

him,  and  consequently  he  may  be  re-  tablishing  a  drain  under  Horner's  Ind. 

qnired  to  first  introauce  evidence  on  Stat.,  %  4285  et  seq.     Metty  v.  Marsh, 

die  issue.    Rogers  v.  Venis,  137  Ind.  124  Ind.  18.    See  also  Lipes  v.  Hand, 

sat.  104  Ind.  503;  Chandler  v,  Beal,  132 

1.  Gilbert    v.   Hall,    115   Ind.   552;  Ind.  596. 

MorganCivilTp.t^.  Hunt,  104  Ind.  590.  5.  Rogers  v.  Venis,  137  Ind.   221; 

t.  Updegraff  v.   Palmer,    107    Ind.  Smith  r.  Smith,  97  Ind.  273;  Higbee 

181;  Higl^  V.   Peed,   98   Ind.   420;  v.   Peed,  98    Ind.   420;   Anderson   t». 

Meranda  r.  Spurlin,  100  Ind.  380.  Baker,  98  Ind.  587. 

StatOM&t  «f  Ctroanda. — A  report  of  6.  Munson  v.  Blake,  loi  Ind.  78. 
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CkMti. — A  remonstrant  may  be  taxed  with  the  costs  of  litigating 
those  grounds  of  remonstrance  on  which  he  fails.* 

IX.  Review  of  PBOCSBDnrGHS— 1.  By  Appeal. — Although  there  is 
no  constitutional  right  to  an  appeal  from  assessments  in  drainage 
proceedings,*  in  most  of  the  states  the  statutes  provide  for 
appeals  from  the  determination  of  the  drainage  commissioners  or 
other  authorities  before  whom  the  proceedings  were  instituted, 
and  the  statutes  often  specify  the  questions  that  may  alone  be 
litigated  on  the  trial  on  appeal.* 

1.  Rogers  v.  Venis,  137  Ind.  221.  son  v.  Scott,  76  lU.  509;  lUinois  Cent 
Nunc  pro  Tone  Entry. — In  Perkins  v.     R.  Co.  v.  East  Lake  Fork  Drainage 

Hayward,  132  Ind.  95,  construing  the  Dist.,  129  IH.  417;  Drainage  Com'rsv. 

statutory  provision   that    the   remon-  Hudson,  109  III.  659. 

strant  "  shall  pay  the  costs,"  etc.,  the  As  to  the  right  of  trial  by  jury  on 

court  held  that  a  finding  and  judgment  appeal  to  the  County  Court,  see  Mas- 

against  remonstrants    establishing    a  call  v.  Drainage  Dist.,  122  111.  620. 

ditch  necessarily  involves  a  judgment  As  to  the  effect  of  the  appeal  as  a 

for  costs,  and  the  failure  of  the  clerk  supersedeas,  see  Turley  v.  People,  116 

to  enter,  as  a  part  of  the  judgment,  a  111.  433. 

judgment  for  costs,  is  a  mere  omission  An  appeal  lies  to  the  Supreme 
which  may  properly  be  corrected  by  a  Court  from  the  judgment  of  the 
nunc  pro  tunc  entry  upon  proper  no-  County  Court  in  a  proceeding  to  con- 
tice  to  remonstrants ;  and  that  such  firm  an  assessment.  Havana  Tp.  Drain- 
notice  is  waived  by  appearing  and  age  Dist.  No.  i  v.  Kelsey,  120  III.  482. 
making  a  counter  motion  for  a  modi-  In  Indiana  the  statute  provides  for 
fication  of  the  judgment  for  costs  in  appeals  to  the  Circuit  Court  from  the 
their  favor.  doings  of    county    commissioners  in 

Effect  of  Withdrawal  of  BemonBtrant. —  proceedings  to  establish  drains.  For 
Where  one  of  several  remonstrants  various  matters  relating  to  the  pro- 
withdraws,  he  escapes  all  liability  for  ceedings  on  such  appe^s,  see  Bonfoy 
costs  thereafter  created  in  consequence  v,  Goar,  140  Ind.  292;  Meranda  v. 
of  the  remonstrance.  Munsont;.  Blake,  Spurlin,  100  Ind.  380;  Denton  v. 
lox  Ind.^78.  Thompson,    136  Ind.   446;    Zigler   v, 

Remonatrant'B  Suocess  on  Appeal. — In  Menges,  121  Ind.  99 ;  Morgan  Civil  Tp. 
proceedings  under  the  Act  of  March  v.  Hunt,  104  Ind.  590;  Hardy  v.  Mc- 
9,  1875,  where  a  landowner  remon-  Kinney,  107  Ind.  364;  Neff  v.  Reed, 
strated  on  the  ground  that  he  would  98  Ind.  341 ;  Meehan  v.  Wiles,  93  Ind. 
sustain  damage,  and  the  issue  was  52 ;  Anderson  v,  Caldwell,  91  Ind.  451 ; 
found  against  him  before  the  board  of  Drebert  v.  Trier,  106  Ind.  510;  Don- 
commissioners  and  in  his  favor  on  alson  v,  Lawson,  126  Ind.  169;  Ross 
appeal,  he  was  held  entitled  to  costs  v.  Davis,  97  Ind.  79;  Budd  v.  Reidel- 
upon  such  issue.  Watkins  v.  Picker-  bach,  128  Ind.  145;  Mills  v.  Hardy,  128 
ing,  92  Ind.  332.  Ind.  311;  Schneck  v.  Cobb,  107  Ind. 

2.  Yeomans  v.  Riddle,  84  Iowa  147;  439;  Sunier  v.  Miller,  105  Ind.  393; 
State  V.  Blake,  35  N.  J.  L.  208.  Goff  v.  McGee,  128  Ind.  394;  Bachelor 

8.  In  California  it  was  held,  in  Bix-  v.  Cole,  132  Ind.  143. 
ler's  Appeal,  59  Cal.  550,  that  the  Su-        Appeals  to  the  Supreme  Court,  see 

preme  Court  had  no  jurisdiction  of  an  Denton  v.  Thompson,   136  Ind.  44.6; 

appeal  from  a  judgment  of  the   Su-  Racer  v.  Wingate,  138  Ind.  114;  Ble- 

perior  Court  upon  an  appeal  from  an  mel  v.  Shattuck,  133  Ind.  498;  Wil- 

order  of  the  board  of  supervisors  in  a  liams    v,    Stevenson,    103    Ind.    243; 

swamp  land  proceeding.  Dukes  v.  Working,  93  Ind.  501 ;  Lipes 

HUnola. — ^As  to  the  character  of  the  v.   Hand,    104  Ind.   503;   Munson  v. 

trial  on  ap|>eal  and  the  presumption  in  Blake,  loi  Ind.  78;  Chandler  v,  Beal, 

favor  of  the  correctness  of  the  assess-  132  Ind.  596;  Sample  v.  Carroll,  132 

ment,  see  Briggs  v.  Union  Drainage  Ind.  496;  Higbee  v.  Peed,  98  Ind.  420; 

Dist.  No.    I,  140  111.  53;    Mascall   v.  Ford  v.  Ford,  no  Ind.  89;  Metty  v. 

Drainage  Dist.,   122  111.  620;  Gilker-  Marsh,  124  Ind.  18;  Wright  f.  Wilson, 
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8.  By  CertioraTi — ^in  Ctaneral. — In  many  jurisdictions  the  proceed- 
ings of  public  officers  or  boards  in  establishing  drains  are  review- 
able by  the  common-law  writ  of  certiorari.*  Its  use  seems  to  be 
confined  to  cases  where  the  defect  in  the  proceedings  is  jurisdic- 
tional, or  where  there  has  been  a  failure  to  comply  with  the 
essential  requirements  of  the  statute.* 

95  Ind.  408;  Indianapolis,  etc.,  Gravel  WlKwmitn. — All  assessments  by  com- 
Road  Co.  V,  Christian,  93  Ind.  360;  mi ssioners  are  subject  to  review  by  the 
Sites  V,  Miller,  120  Ind.  19;  Bass  v,  court  with  a  trial  bj  jury.  Bryant  t;. 
Elliott,  105  Ind.  517;  Bowman  v.  Ely,  Robbins,  70  Wis.  258.  See  also  State 
135  Ind.  494;  Carr  v.  Boone,  108  Ind.  v.  Stewart,  74  Wis.  620. 
241 ;  White  v,  McGrew,  129  Ind.  83.  1.  For  the  propriety  of  the  remedy 
lowE. — As  to  what  classes  of  persons  by  certiorari  in  general,  see  the  article 
alone  have  the  right  to  appeal  under  Certiorari,  vol.  5t  p.  i ;  and  for  a 
the  statute,  see  Lambert  v.  Mills  discussion  of  the  office  of  the  writ  in 
County,  58  Iowa  666.  connection  with  its  use  for  the  pur- 
UoUgmB. — As  to  the  jurisdiction  of  pose  of  reviewing  drainage  proceed- 
the  Supreme  Court  in  chanceir  on  ap-  ings,  see  Mason,  etc..  Special  Drain- 
peal,  see  Clark  v.  Teller,  50  Mich.  618.  age  Dist.  v.  Griffin,  134  111.  330. 

■buiMola. — As  to  the  sufficiency  of  Hot  &  SutatLtote  for  Quo  Warranto. — 

the  notice  of  appeal  and  of  the  appeal  Certiorari  cannot  be  used  to  test  the 

bond,  see  Anderson  V.  Meeker  County,  legal  existence  of  a  drainage  district. 

46  Minn.  237.  See  supra ^  III.  Testing"  Legal  Exist" 

A  judgment  of  the  District  Court  ence  of  Drainage  District. 
npon  appeal,   affirming  the  order  of  Gases  wliere  tbe  Wtit  was  Used  which 
commissioners    in   drainage  proceed-  are  not  cited  in  the  following  note  are 
ings,  is  not  defective  because  the  lands  Seibert  v,  Lovell  (Iowa,  18^),  61  N. 
affected   are    not    described    therein,  W.  Rep.   197;  State  v.  Lord,  26  N.  T. 
where  they  are  sufficiently  described  L.  140;  State  v.  Clinton  Tp.,  39  N.  J. 
in  other  parts  of  the  record.    Dowlan  L.  656;  Craig  v,  Mackey,  48  N.  }.  L. 
V,  Sibley  County,  36  Minn.  430.  363;  People  v.  Nearing,  27  N,  Y.  306. 
VtwToik. — Appeals  should  be  taken  %,  '*  We  are  not  inclined  to  reverse 
to  the  County  Court,  Matter  of  Beeh-  such  proceedings  except  for  very  sub- 
ler's  Petition  (Supreme  Ct),  3  N.  Y.  stantial  faults,"  said  the  court  in  Dun- 
St.  Rep.  486;  and  thence  to  the  general  ning  v.  Essex  Tp.,  44  Mich.  518. 
term  of  the  Supreme  Court,  Matter  of  Proceedings  Quashed. — The  proceed- 
Ryers,  72  N.  Y.  i ;  Burk  v.  Ayers,  19  ings  were  quashed  on  certiorari  in  the 
Hun  (N.  Y.)   17;  and  thence  to  the  following    cases:    Shaw    v.     Johnson 
court  of  appeals  on  questions  of  law.  County,  72  Iowa  763 ;  Shepard  v.  John- 
Matter  of  Swan's  Petition,  97  N.  Y.  son  County,  72  Iowa  258;  Richman  r. 
493-  Muscatine  C^ounty,  70  Iowa  627 ;  Stout 
As  to  what   questions   may  be  re-  v.  Chosen  Freeholders,  25  N.  J.  L.  202; 
viewed  on  appeal,  see  People  v,  Jeffer-  State  v,  Curtis,  86  Wis.  140 ;  State  v. 
8on  County  Ct.,  55  N.  Y.  604;  Matter  Findley,  67  Wis.  86. 
of  Draining  Swamp  Lands,  5  Hun  (N.  In  Michigan  certiorari  to  review  pro- 
Y.)  116;  Matter  of  New  York  Cent.,  ceedings  in  establishing  a  drain  is  ex- 
etc,  R.  Co.   (Supreme  Ct.),  8  N.  Y.  pressly  allowed  and  regulated    by  3 
Supp.  247.  Howeirs  Annot.  Stat.,  ^  1740,  e.  4.  Pro- 
OWo. — ^The  Probate  Court  on  appeal  ceedings  were  quashed  in  Wright  v. 
has  power  to  set  aside  the  verdict  of  Rowley,  44  Mich.  557 ;  Kinnie  v.  Bare, 
the  jury  in  a  proper  case  and  impanel  68  Mich.   625;   Robertson  v.  Baxter, 
a  new  jury.     Trimble  v,  Koch,  26  Ohio  57  Mich.  127 ;  Corey  v.  Probate  Judge, 
81,43!.    See  also  Allyn  t;.  Depew,  28  56  Mich.   524;  Bennett  v.  Olney,  29 
Ohio  St.  619.  Mich.  734;  Lane  v,  Burnap,  39  Mich. 
The  statute  contemplates  that  upon  736;  Bench  v,  Otis,  25  Mich.  29;  Tay- 
trial  in  the  Probate  Court  the  jury  may  lor  v,  Burnap,  39  Mich.  739;  Strachan 
base  their  verdict  upon  an  actual  view  v.  Brown,  39  Mich.  168 ;   Bullock   v. 
of  the  premises  by  them.     Williams  v,  Taylor,  39  Mich.  141 ;  Daniels  v.  Smith, 
Lockoman,  46  Ohio  St.  416.  38  Mich.  660;  Livermore  v.  Burnap,  38 
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II  b  a  DlMNtloaMy  Writ,  and  should  not  be  allowed  where  the 
equity  of  the  case  is  against  it.^ 

iMhet  tad  Bit«ppel. — A  party  desiring  a  review  by  certiorari  must 
use  reasonable  diligence  in  suing  out  the  writ.*    And  one  who 

Mich.  350;  Kroop  v,  Forman,  31  Mich.  Or  an  omission  of  the  record  to  show 

144;  Purdy  V.  Martin,  31  Mich.  455;  affirmatively  that  such  notice  was  given. 

Harbaugh   v.  Martin,   30  Mich.   234;  Purdj  t;.  Martin,  31  Mich.  455;  Lane 

Burnett  v,  Scullj,  56  Mich.  374;  Bixbj  v.  Bumap,  39  Micfa.  736. 

t^.  GosR,  54Mich.55i;Bettisv.Gedde0,  Noncompliance  widi   a  statute  re- 

54  Mich.  608;  WhiteCord  Tp.  v.  Phin-  quiring  an  attempt  to  obtain  a  right  of 

ney,  53  Micfa.  133 ;  Chapman  x\  CIatIl,  way  or  a  release  of  damages  from  laod- 

49  Mich.  305 ;  Van  Buskirk  v.  Harrod,  owners.     Whisler  v,  Lenawee  Cotiotj, 

48  Mich.  258;  Reinig  v.  Muneon,  46  40  Mich.  591;  Bullock  v.  Tajlor,  39 

Mich.  136;  Lampson  v.  Ingham  Cocntj,  Mich.  141 ;  Stout  v.  Chosen  Freehold- 

45  Mich.  150 ;  Willcheck  z\  Edwards,  42  era,  25  N.  ?.  L.  202. 

Mich.  105 ;  Milton  v.  Wacker,  40  Mich.  Proceedings  upon  an  application  not 

229;  Tireman  v.Ruthruff,  4oMich.i75;  in    writing.     Kroop    v,    Forman,  31 

Whisler  v.  Lenawee  County,  40  Mich.  Mich.  144. 

591 ;  Campau  x*.  Charbeneau  (Mich.  Petition  for  the  drain  not  signed  bj 

1895),  63  N.  W.  Rep.  435;  Mason  v,  the  requisite  number  of  interested  per- 

Detrott,  etc.,  R.  Co.,  104  Mich.  631.  sons.     Richman  p.  Muscatine  County, 

Odier  instances  of  the  use  of  the  writ  70    Iowa   627 ;    Shepard    v,    Johnson 

are   Kinnie  v.  Bare,    80   Mich.  345 ;  County,  72  Iowa  258. 

Morse  v.  Williams,  92  Mich.  250;  Hor-  Omission  of  the  order  lajring  out  a 

ner  v.  Biggam,  36  Mich.  243;  Davison  ditch  to  show  that  it  had  first  beende- 

V,  Otis,  24  Mich.  23;  Mabee  v.  Miner,  termined  that  it  would  conduce  to  the 

45  Mich.  568;    Loree  v.  Smith,    100  public  welfare,  etc.     State  v.  Curds, 

Mich.  252.  86  Wis.  140. 

The  Supreme  Court  will  not,  on  cer-  Jotnior  of  PUlBtUb. — In  Iowa  several 

tiorari,  exercise  an  original  jurisdic-  owners  of  land  subject  to  assessment 

tion  for  the  purpose  of  curing  defects  may  join  as  plaintiffs  in  certiorari  to 

in  the  proceedings  for  laying  out  a  quash  the  proceedings  of  the  county 

township    drain.      Parties    aggrieved  supervisors.     Richman    v,   Muscatine 

must  first  seek  redress  in  the  Circuit  County,  70  Iowa  627. 

Court,  whence  the  case  may  be  taken  to  1.  Roediger  v.  Wayne  County,  40 

the  Supreme  Codut  on  appeal.   Tucker  Mich.  745 ;  Hagar  v.  Yolo  County,  47 

V.  Parker,  50  Mich.  5.  CaL  222.     See  also  Homer  v.  Biggam, 

mstaaoM   of   Faitai   HregaluitlM.— -  36  Mich.  243. 

Among  the  irregularities  which  have  But  it  seems  that  the  question  can 


been  held  fatal  on  certiorari  are : 
Failure  to  give  notice  of  some  step 


not  properly  be  considezed  on  a  mo- 
tion to  dismiss    the  writ.     Loree  v. 


in  theproceeding as  required  bystatute.  Smith,  xoo  Mich.  252. 

Campau  v.  Charbeneau  (Mich.  1895),  ^-  State  v,  Blake,  35  N.  J.  L.  208, 

63  N.  W.  Rep.  435;  Tireman  v.  Ruth-  holding  that  where  there  has  been  un- 

riiff,  4oMich.  175;  Milton  v.  Wacker,  reasonable  delay,    the  writ    may  he 

40  Mich.  229;  Van  Bnskirk  V.  Harrod,  qnashed   upon  the  argument   of  the 

48  Mich.  258;  Reinig  v.  Munson,  46  merits.     State  tf.  Clinton  Tp.,  39  N.  J- 


Mich.  138;  Lampson  v,  Ingham  Coun 
ty,  45  Mich.  150 ;  Willcheck  v,  Ed- 
wards, 42  Mich.  105;  Whiteford  Tp. 
V.  Phinney,  53  Mich.  132;  Bettis  v. 
Geddes,  54  Mich.  608 ;  Bizby  v.  Goss, 


L.  656.  See  also  Chapman  r.  Drainage 
Com'rs  of  Dist.  No.  3,  28  IlL  App-  17. 
BrtabUalmwnt  of  Drain  Blitiiigalifcsd 
ftoim  InaeMBMnt. — in  Shepard  r.  John- 
son County,  72  Iowa  258,  the  assess- 


54  Mich.  551 ;  Burnett  v.  Scully,  56    ment  and  levy  of  a  ditch  tax  was  an 


Mich.  374;  Daniels  v.  Smith,  38  Mich. 
660;  Corey  v.  Probate  Judge,  56  Mich. 
524;  Wright  f.  Rowley,  44  Mich.  557; 
Bullock  T».  Taylor,  39  lif  ich.  141 ;  Tay- 
lor V,  Bumap,  39  Mich.  739;  Strachan 
V.  Brown,  39  Mich.  168.  See  also  State 
V.  Lord,  26  N.  }.  L.  140. 


nulled  on  certiorari,  although  the 
court  conceded  that  if  the  writ  had 
been  brought  to  annul  the  establish- 
ment of  the  ditch  it  would  have  been 
too  late. 

Ezcvsabla  Delay. — The  right  to  com- 
plain of  proceedings  to  lay  out  a  ditch 
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is  cognizant  of  the  irregularities,  and  participates  in  the  proceed- 
ings or  fails  to  object,  cannot  afterward  have  the  proceedings 
quashed  to  the  prejudice  of  those  who  were  misled  by  his 
conduct.^ 

flavMmto  FrcMMdiagt  cannot  be  reviewed  on  the  same  writ.* 

fi«itioii«r  witlMiit  InterMt. — If  it  nowhere  appears  in  the  proceed- 
ing to  obtain,  or  in  the  return  to,  the  writ,  that  the  petitioner 
has  any  interest  to  be  affected,  the  writ  will  be  dismissed  as 
improvidently  issued.' 

Harmlew  Irregnlftrity. — ^And  it  will  be  dismissed  where  the  irregu- 
larity complained  of  was  not  prejudicial.* 

3.  On  Collateral  Attack — Mere  irresraiAritiefl. — Proceedings  for  the 
establishment  of  drains  or  assessment  of  benefits  cannot  be 
collaterally  attacked  for  mere  irregularities.^  Thus  they  will 
not  be  set  aside  or  enjoined  on  a  bill  in  equity  filed  for  that 
purpose,®  or  to   quiet  title  against   a  purchaser  of  the  lands 

is  not  lost  bj  delay  where  the  cause  as  in  a  suit  In  equity  to  obtain  that 

of  complaint  does  not  develop  itself  relief. 

until  after  tlie  work  is  done  and  paid  AetloB  for  ObBtmettng  Dlteh.  —  Mere 

for.    Wright  v.  Rowley,  44  Mich.  557.  irregularities  in  the  proceedings  are 

1.  See  Roediger  v,  Wayne  County,  no  defense  in  an  action  for  obstruct- 

io  Mich.  745 ;   Idabee  v.   Miner,    45  ing  a  ditch,  even  where  they  would 

Mich.  568;  Hagar  v,  Yolo  County,  ±*j  have  been  fatal  if  seasonable  objection 

Cal.  232.     Compare  Loree  v.  Smitn,  had  been  taken  by  the  proper  persons. 

100  Mich.  252.  Freeman  v.  Weeks,  48  Mich.  255. 

%.  Bullock  t;.  Taylor,  39  Mich.  141.  6.  Young  v.  Sellers,  106  Ind.  loi; 

5.  Morse  t.  Williams,  92  Mich.  250.  Kleyla  v.  Haskett,  112  Ind.  515;  Mil- 
4.  Horner  V.  Biggam,  36  Mich.  243;  likan  v.  Wall,  133  Ind.  51;  Sunier  v» 

Davison  If.  Otis,  24  Mich.  23.  Miller,    105    Ind.    393;    Donalson   v. 

6.  McMullen  v.  State,  105  Ind.  334;  Lrawson,  126  Ind.  169;  Zabel  v.  Harsh- 
Young  V,  Sellers,  106  Ind.  loi ;  Prez-  man,  68  Mich.  273;  Clark  t>.  Teller,  50 
inger  v.  Harness,  114  Ind.  491;  Prez-  Mich.  618;  Darst  v.  Griffin,  31  Neb. 
inger  fr.  Fording,  114  Ind.  599;  Donal-  668;  Montgomery  v,  Wasem,  116  Ind. 
son  V.  Lawson,  126  Ind.  169;  Perkins  343,  and  Kepler  v.  Wright,  136  Ind. 
V.  Hayward,  132  Ind.  95 ;  Rlebling  v,  77,  where  the  notice  was  merely  de- 
People,  145  111.  120;  Clark  V.  Teller,  fective,  on  which  point  see  also  Kil- 
50  Mich.  618;  Craig  v.  Macke^,  48  Han  v,  Andrews,  130  Ind.  579.  See 
N.  J.  L.  363;  Muskeeo  v.  Drainage  further  Baker  v,  Clem,  102  Ind.  109; 
Com*rs,  78  Wis.  40.  See  also  Cox  v,  Harwood  v.  Huntoon,  51  Mich.  639; 
Bird,  88  Ind.  142 ;  Simonton  t;.  Hays,  Reynolds  t^.'Milksgrove  Special  Drain- 
88  Ind.  70;  People  v.  Jones,  137  111.  35 ;  age  Dist.,  31  111.  App.  302. 

Hall  V.  Slaybaugh,  69  Mich.  484.  "Where  the  proceedings  are  not  void 

lo  Aypotelmiit  of  Qnar^llftTi  ad  Litem,  a  suit  for  injunction  cannot  be  main- 

— An  assessment  is  not  void,  although  tained,  no  matter  how  erroneous  the 

erroneous,  because  made  without  the  proceedings  may  be.''    /'^f  Elliott,  }., 

appointment  of   a  guardian  ad  litem  in  Sunier  v.  Miller,  105  Ind.  395,  ri7- 

for   infant   landowners.     McBride  v»  tw^  Cauldwell  v.  Curry,  93  Ind.  363; 

State,  130  Ind.  525.  Smith  v.  Clifford,  99  Ind.  113. 

■otioa  In  tlM  GavM. — ^An  attack  by  '<It    has    been  decided  in    a   very 

motion  in  the  same  proceeding  is  not  great  number  of  cases  that  where  the 

a  collateral  but  a  direct  attack.   Peters  proceedings  are  not  void  an  injunction 

V.  Griffee,  108  Ind.  lai.     But  compare  will  not  lie."     Jones  v.  Cardwell,  98 

Muskego   V,    Drainage     Com'rs,     78  Ind.  332,  citing  Terre  Haute  v.  Beach, 

^is.  40,  expressly  holding  that  on  a  96  Ind.  143;  Hume  v.  Little  Flat  Rock 

motion  to  vacate  assessments  the  right  Drainage  Assoc,  72  Ind.  499;  Caskey 

to  relief  must  rest  on  the  same  grounds  v.  Greensburgh,  78  Ind.  233 ;  Houk  v, 
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affected  at  a  tax  sale  ;^  nor  can  a  landowner  successfully  defend 
an  action  to  recover  an  assessment.* 

JnriidiotloBal  D«foeta. — Proceedings  that  are  not  merely  irregular 
but  void  by  reason  of  jurisdictional  defects  may  be  overthrown 
on  collateral  attack.'  Under  such  circumstances  their  in- 
validity may  be  shown  on  a  bill  for  injunction,*  or  to  remove 

a  cloud  on  title,^  or  to  set  aside  an  assessment  ^  or  to  restrain  a 

Barthold,    73  Ind.    31 ;    Madison    v.  court  in  relation  to  notice.    Baltimore, 

Smith,  83  Ind.  503 ;  Schmidt  v.  Wright,  etc.,  R.  Co.  v.  North,  103  Ind.  486. 

88  Ind.  56;  Catterlin  v,  Frankfort,  87  On  the  same  point,  see  McCollum  v. 

Ind.  45 ;   Ricketts  v,  Spraker,  77  Ind.  Uhl,  128  Ind.  304. 

371 ;  Grimwood  v.  Macke,  79  Ind.  100.  And  in  Kleyla  v.  Haskett,  iia  Ind. 

1.  Brosemer  v.  Kelsey,  106  Ind.  504.  516,  the  court  said :  *'  Whether  notices 

S.  Kennedy  v.  State,  134  Ind.  239;  are  or  are  not  sufficient  or  are  not  sudi 

State  V.  Jackson,   118  Ind.  553;  Mc-  as  are  required  by  law,  is  a  question 

Mullen  V,  State,  105  Ind.  334;  Johnson  to  be  decided  by  the  court,  and  not  by 

v.  State,  116  Ind.  374;  Otis  v,  JJeBoer,  the  pleader." 

116  Ind.  531;  Indianapolis,  etc.,  Gravel  Improper  Joinder  of  FlaJxitlffli. — ^Two 
Road  Co.  V,  State,  105  Ind.  37 ;  Wa-  persons  owning  separate  tracts  of  land 
bash  Eastern  R.  Co.  v.  East  Lake  assessed  for  drainage  cannot  prosecute 
Fork  Drainage  Dist.,  134  111.  384;  a  Joint  action  to  restrain  the  collection 
Riebling  v.  People,  145  111.  i3o;  Craig  01  the  assessments.  Jones  v.  Card- 
ie. Mackey,  48  N.  J.  L.  363.  well,  98  Ind.  331. 

In  McBride  v.  State,  130  Ind.  535,  Waiver  of  Jnrladlctlonal  DefiMSt. — ^Al- 

the  court  said :  "As  this  is  an  action  though  notice  of  the  proceedings  is 

to  enforce  the  assessments,  the  attack  usually  a  fundamental  matter,  it  is  so 

here  made  is    collateral    and  cannot  effectually  waived  by  an  appearance 

prevail  unless  the  defects  in  the  pro-  thatinjunctionwillnot  then  lie  because 

ceedings  urged  against  their  collection  no  notice  was  given  to  the  party  ap- 

are  of  such  a  character  as  to  render  the  pearing.     Sunier  v.  Miller,  105  Ind. 

assessments  void."  393. 

S.  Scudder  v.  Jones,   134  Ind.  547 ;  Batopp^. — It  was  held  in  Kellogg  v. 

Brosemer  v,   Kelsey,    106    Ind.    504,  Ely,  15  Ohio  St.  64,  that  even  if  the 

where  there  was  no  notice ;  McCollum  proceedings    are    wholly  illegal   and 

V.  Uhl,  138  Ind.  304.  void,  a  party  who  has  stood   by  and 

4.  Vizzard   v,   Taylor,   97   Ind.  90,  failed  to  resort  to  any  remedy  until 

where  the  notice  did  not  contain  the  after  the  ditch  has  been  constructed 

names  of   the  owners  of  the  land  as  across*  his   lands,  cannot  maintain  a 

required  by  statute;  Tomlin  v.  New-  bill  to  enjoin  collection  of  an  assess- 

comb,  70  Mich.  358;  Kinyon  v.  Du-  ment  against  him. 

chene,  31  Mich.  498.     See  also  Young  In  Ohto,  Rev.  Stat.,  ^  6708  provides 

v.  Wells,  97  Ind.  4x0.  The  Indiana  case  that  the  proceedings  may  be  reviewed 

first  above  cited  was  distinguished  in  by  petition  in  error  and  reversed  for 

Peters  v.  Griffee,  108  Ind.  121.  errors  appearing  in  the  record.     But 

ATerment  of  Want  of  Notice. — Where  where  the  proceedings  are  regular  on 
a  ditch  is  ordered  and  established  by  a  their  face,  and  it  is  shown  dehors  the 
court  of  general  jurisdiction,  a  com-  record  that  there  was  no  jurisdiction, 
plaint  to  restrain  its  construction  and  the  statutory  remedy  does  not  apply 
the  collection  of  an  assessment,  on  the  and  an  injunction  may  be  granted, 
ground,  as  alleged  therein,  that  the  Haff  v.  Fuller,  45  Ohio  St.  495.  See 
plaintiff  ''never  had  any  notice  what-  also  Sessions  v,  Crunkilton,  30  Ohio 
ever  of  the  proposed  drainage,  or  of  St.  349;  Baltimore,  etc.,  R.  Co.  v.  Wag- 
any  proceedings  under  said  petition,  ner,  43  Ohio  St.  75. 
and  never  had  any  opportunity  afforded  5.  killian  v.  Andrews,  130  Ind.  579; 
to  appear  and  contest  the  same,"  does  Frost  v.  Leatherman,  55  Mich.  33. 
not  sufficiently  allege  a  failure  to  give  See  also  Gillett  v.  McLaughlin,  69 
the  notice  required  by  statute.    The  Mich.  547. 

complaint  should  allege  what,  if  any-  6.  Troyer  v,   Dyar,    io3    Ind.   396; 

thing,  is  shown  by  l3ie  record  of  the  Scudder  f.  Jon^,  134  Ind.  547 ;  Alger 
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tax  sale  to  satisfy  delinquent  assessments.^ 

X.  OOLLICTIOV  OF  AflSMSMlVTS — 1.  The  Kemedy. — ^Assessments 
upon  property  benefited  constitute  a  lien  thereon  and  are  enforced 
by  a  bill  or  complaint  for  foreclosure  and  sale.* 

V.   Slaght,    64  Mich.    589;  Frost   v,  1.  Palmer  v.  Rich,  13  Mich.  4114. 

Leadierman,  55  Mich.  53 ;  Curran  v.  S.  See  the  cases  cited  in  the  follow- 

Siblej  County,  47  Minn.  313.  ing  notes  to  this  subdivision. 

levriatte   AToniMnta  In  BUI.  — The  OoUeotton  of  lasesnneiiti.-^ee  also 

bill  should  in  its  body  or  by  exhibits  Reclamation  Dist.  No.  134  v.  Coghill, 

pat  the  court  in  a  position  to  deter-  56  Cal.  607,  where  under   Cal.   Pol. 

mine  the  precise  injury  complained  of.  Code,  ^  3466,  it  was  held  that  any  per- 

Barker  v.  Vernon  Tp.,  63  Mich.  516.  son  claiming  an  interest  in  the  land 

JotaidiBr  of  Plalnttflk. — Several   land-  might  appear  and    answer  after  the 

owners  cannot  join  in  a  bill  to  set  aside  publication  of  summons  and  posting, 

drain  taxes    levied  on  their    several  as   it  was  the  evident  design  of  the 

tracts  after  the  charges  have  assumed  statute  to  foreclose  all  right  or  claim 

a  new  shape  as  individual  assessments  in  the  land. 

on  the  county  roll,  where  there  is  Trial  by  Juxy. — The  suit  being  of  an 
nothing  to  show  their  relative  posi-  equitable  nature,  there  is  no  constitu- 
tions. Barker  V.  Vernon  Tp.,  63  Mich,  tional  right  to  a  trial  by  jury>.  Lav- 
516.  erty  v.  State,  X09  Ind.  317. 

JotnAar  of  Defimdanto. — In  Michigan  in  Galllbnila  two  assessments  upon 
a  township  has  no  interest  sufficient  to  the  same  land  at  different  times  may 
justify  its  joinder  as  a  defendant  in  a  be    recovered    in    the    same    action, 
snit  to  set  aside  a  drain  tax.     Barker  Swamp,  etc..  Land  Dist.  No.  no  v, 
V.  Vernon  Tp.,  63  Mich.  516;  Emer-  Feck,  60  Cal.  403. 
8on  V.  Walker  Tp.,  6^  Mich.  483,  where  lasessment  against  Public  Highway. — 
the  bill  was  dismissed  as  to  the  town-  In  ///iir<?i>,  although  the  usual  remedy 
ship  on  a  general  demurrer  for  want  is  by  foreclosure,  it  was  held  in  High- 
of  equity.  way  Com'rs  v.  East  Lake  Fork  Drain- 
In  such  a  suit  the  contractors  for  age  Dist.,  127  III.  581,  that  an  assess- 
making  the  drain  are  not  necessary  ment  against  public  roads  could   be 
parties  defendant.     Palmer  v.   Rich,  collected  by  an  action  of  debt  against 
13  Mich.  414.  the  highway  commissioners,  payment 
In  Frost  v,  Leatherman,  55  Mich,  of  the  judgment  therein  to  be  enforced 
33,  it  was  held  that  the  township  treas-  by    mandamus.      See    also    State    v, 
urer  and  the  drain  commissioner  might  Thompson,   109  Ind.  353.     But  as  to 
properly    be    made    defendants    even  the  easement  of  a  turnpike  company, 
though  the  tax  had  already  been  re-  see  Indianapolis,  etc.,  Gravel  Road  Co. 
turned  as  unpaid  to  the  county  treas-  v.  State,  105  Ind.  37. 
urer.  Llan  on  Railroad. — In  Illinois,  upon 
OomtflalBi  and  loawar. — In  an  action  foreclosure  of  a  lien  on    a    railroad 
to  annul  an  assessment  the  complaint  running  through  the  drainage  district, 
act  forth  certain  irregularities  and  al-  it  is  proper  to  decree  a  sale  of  that 
leged  that  they  did  not  appear  on  the  portion  of  the  road. within  the  district, 
iace  of  the  proceedings  and  would  not  Wat>ash  Eastern  R.  Co.  v.  East  Lake 
necessarily  appear  in  any  proceedings  Fork  Drainage    Dist.,    134    111.    384. 
to  enforce  the  assessment.    The  an-  See  Illinois  Cent.  R.  Co.  v.  East  Lake 
swer  denied  the  existence  of  the  irreg-  Fork  Drainage  Dist.,  139  111.  417,  for 
ularities  specified,  but  did  not  deny  the  form  of  execution  on  the  judg- 
the  other  allegations  above  mentioned,  ment. 

It  appeared  on  the  trial  that  the  assess-  In  Indiana  it  was  held  by  a  divided 

ment  was  invalid   by    reason  of  the  court,  following  Louisville,  etc.,  R. 

irregularities  alleged,  and  also  by  rea-  Co.  v.  State,  133  Ind.  44.3,  that  the 

son  of  an  error  appearing  on  the  face  right  of  way  of  a  railroad  could  not  be 

of  the  proceedings.    It  was  held  tfiat  sold  to  satisfy  a  lien,  but  that  a  per- 

the  court  properly  refused  to  dismiss  sonal    judgment    could    be    entered 

the  complaint    Averell    v.   Day,   36  against  the  company.     Louisville,  etc., 

Pun  (N.  Y.)  3x9.  R.  Co.  v.  State,  8  Ind.  App.  377. 
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2.  Party  Plaintiff — The  action  is  usaally  brought  in  the  name 
of  the  people  for  the  use  of  the  corporate  authorities  entitled  to 
the  fund.^ 

8.  Veceitary  AllegatioBs* — It  is  sufficient  and  also  seems  to  be 
necessary  to  allege  all  the  facts  showing  that  the  assessment  and 
the  proceedings  prior  thereto  were  according  to  law.* 

1.  nilnolt. — In  Sennott  v,  Moredock,  no  Ind.  523 ;  Chanej  v.  Stete,  118  lad. 

etc.,  Drainage  Dist.  No.  i,  155IU.  96,  494;  Johnson  v.  State,  116  Ind.  374; 

it  was  held  that  the  bill  to  foreclose  liackett  v.  State,  113  Ind.  53a;  Deegtn 

should  be  prosecuted  in  the  name  of  v.  State,   108  Ind.  155 ;    Pickering  v, 

the  people  of  the  state  of  Illinois  for  State,   106    Ind.    338;    McKinn^  «. 

the  use  of  the  drainage  district,  and  State,  loi  Ind.  355;  Smith  v.  Clifford, 

not  in  the  name  of  the  district.     But  99  Ind.  113;  Neiman  v.  State,  98  Ind. 

the  action  haTing  been  brought  in  the  58 ;  Albertson  v.  State,  95  Ind.  370. 

name  of  the  district,  judgment  for  the  OaUfomla.-^In     Reclamation    Dist 

plaintiff  was  reversed  with   leave  to  No.  3  v.  Panrin,  67  Cal.  501,  the  court 

amend.    See  also  Gauen  v.  Moredock,  said :  *'  The  complaint  alleges  that  the 

etc.,  Drainage  Dist.  No.  i,  131  111.  446.  commissioners  ] ointlj  viewed  the  knds 

In  mjlaBa  the  action  is  brought  in  in  the  district,  and   jointly  assessed 

the  name  of  the  state  for  the  use  of  upon    each    and    every    acre    to    ht 

the  drainage  commissioner.     Stafford  reclaimed    or    benefited    thereby  the 

V.  State,  12  Ind.  App.  540.    See  also  amount  of  the  assessment  In  propor- 

Smith  V.  State,  131  Ind.  441.  tion  to  the  whole  expense  and  to  the 

If  the  complaint  shows  beyond  ques-  benefits  to  result  from  the  works  of 

tion  that  the  suit  is  in  the  name  of  the  reclamation,  and  that  they  made  a  list 

state  for  the  use  of  the  commissioner  showing  the  amount  of  the   chargei 

to  enforce  a  ditch  assessment,  the  mere  assessed  against  each  tract  of  land  in  the 

fact  that  the  commissioner  has  styled  district,  with  other  necessary  partic- 

himself    '*  relator ''  therein   does  not  ulars.    This  we  think  was  sufficient" 

change  the  character  of  the  action  nor  See  also  Reclamation  Dist.  No.  108  «. 

impair    the    legal    effect  of   material  H agar,  66  Cal.  54;  People  v,  Haggin, 

averments.   McKinney    v.  State,   loi  57  Cal.  579. 

Ind.  355.  In  Indlaaa  it  was  formerly  held  sub- 

In  Oattfomla  actions  broueht  under  stantially  that  the  complaint  must  state 
the  provisions  of  the  Political  Code  facts  showing  that  the  provisions  of 
should  be  instituted  in  the  name  of  the  the  statute  had  been  essentially  coin- 
reclamation  district.  Lower  Kings  plied  with,  from  the  commencement  of 
River  Reclamation  Dist.  No.  531  v.  the  original  proceedings  for  the  estab- 
Phillips,  108  Cal.  306 ;  Swamp  Land  lishment  and  construction  of  the  ditch 
Dist.  No.  307  V.  Gwynn,  70  Cal.  566 ;  to  the  last  act  necessary  to  be  per- 
Reclamation  Dist.  No.  3  v.  Goldman,  formed  therein.  Shaw  v.  State,  97 
65  Cal.  635.  See  also  Reclamation  Ind.  23;  Wishmier  v.  State,  97  Ind. 
Dist.  No.  108  V,  Evans,  61  Cal.  104.  160.     See  also  Crist  v.  State,  97  Ind. 

The  district  is  the  real  party  in  inter-  389;  Albertson  v.  State,  95  Ind.  370; 

est.     Reclamation  Dist.  No.  3  v.  Par-  Smith  v.  Clifford,  83  Ind.  520.    Bat 

vin,  67  Cal.   501 ;  Reclamation  Dist.  that  rule  has  been  materially  modified. 

No.  loS  V.  Hagar,  66  Cal.  54.  In  Kennedy  v.  State,  109  Ind.  XfO,  the 

But  actions  brought  under  the  pro-  following    language  of   the  court  in 

visions  of  the  Act  of  x868  were  in  the  Laverty  v.  State,  109  Ind.   317,  was 

name  of  the  people.    People  v.  Hag-  quoted  with  approval:  *'In  suits  for 

gin,  57  Cal.  579;  People  v,  Hagar,  5a  Uie  collection  of  drainage  assessments 

Cal.  171.     See  also  Reclamation  Dist.  *  *  *  all  that   the   complaint  of  the 

No.  108  V,  Hagar,  66  Cal.  54.  plaintiffs  relator  need  state  or  show  of 

8.  For  complaints  held  sufficient,  see  or  concerning  the  original  proceedings 

Highway  Com'rs  v.  East  Lake  Fork  aiyl  judgment  for  the  establishment  of 

Drainage  Dist.,  127  111.  581;   State  v,  the  ditch  are:  (i)  that somenotice was 

Angert,  127  Mo.  456;  Kennedy  ?'.  State,  given  of  the  filing  of  the  petition  for 

124  Ind. 239;  Louisville,  etc.,  R. Co. t'.  the  ditch;  (2)  the  filing  of  such  peti- 

State,  122  Ind.  443;  Wishmier  f.  State,  tion;   (3)   the  report  of  the  oommis- 
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4.  Sefenaei. — In  a  suit  to  enforce  an  assessment  mere  irregular- 
ities in  the  assessment  proceedings  are  no  defense.^ 

sioners  of  drainage,  of  the  benefits  and  bodj,  but  proof  that  the  plaintiff  is  a 

damages  assessed ;  (4)  that  such  report  de  facto  corporation  is  sufficient  to 

was  approved  and  confirmed  by  the  overcome  the  plea.     Osborn  v,  Peo- 

judgmentof  the  court;  and  (5)  a  copy  pie,  103  111.  224. 

of  the  assessment  against  the  defend-  In  OaUfbrnia  the  statute  provides  no 

ant  in  all  cases  must  be  either  set  out  opportunity  for  the  owner  of  the  land 

in  or  filed  with  and  made  part  of  such  assessed  to  be  heard  in  the  original 

complaint."    See  also  Ross  v.  State,  proceedings  as  to  the  equality  of  the 

119  Ind.  90;  Moss  V,  State,  xox  Ind.  assessment  according  to  benefits,  and 

331 ;  State  v.  Myers,  100  Ind.  487 ;  State  he  may  show  the  inequality  as  a  de- 

xr.  Turvey,  99  Ind.  599.  fense  in  an  action  to  enforce  the  assess- 

The  notice  must  be  directly  alleged  ment.  Lower  Kings  River  Reclamation 

in  the  complaint,  and  the  filing  of  a  Dist.  No.  531  v.  Phillips,  108  Cal.  306. 

copy  of  the  proceedings  from  which  it  It  is  not  a  ground  of  demurrer  tiiat 

appears  that  due  notice  was  given  is  the  complaint  does  not  show  that  the 

not  alone  sufficient.     Jackson  v.  State,  plaintiff  had  the  legal  capacity  to  sue. 

103  Ind.  250.  The  omission  can  be  taken  advantage 

A  Bad  Answer  will,  on  demurrer,  of  only  by  answer.    Swamp,  etc.,  Land 

be  sufficient  for  a  bad  complaint.    Scott  Dist.  No.  no  v.  Feck,  60  Cal.  403. 

V.  State,  89  Ind.  368;  State  v.  Myers,  Indiana. —  For  various  alleged  de- 

100  Ind.  487.  fenses  held  insufficient,  see  Stafford 

1.  See  supra^  IX.  3.  On  Collateral  v.  State,  12  Ind.  App.  540;  Wilson  v. 

Attack.  State,  9  Ind.  App.  696 ;  Racer  v.  State, 

Val  Tiel  Corporatloii  is  a  proper  plea  131  Ind.  393 ;  Hackett  v.  State,  113  Ind. 

in  a  suit  by  a  corporate  body  when  532;  Indianapolis,  etc..  Gravel  Road 

it  is  denied   that  there  is  any  such  Co.  v.  State,  105  Ind.  37. 
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DRUGGISTS. 

L  ImoTMnrT,  226. 

1.  Generally,  226. 

2.  Joinder  of  Defendants,  226, 

n.  OrnL  Aonowt,  226. 

1.  Introductory  Statement,  226. 

2.  Nature  of  Action,  227, 

3.  Allegations,  227. 

4.  Survival  of  Action,  228. 

L  IVBIonmr — 1.  Oenerally.— Where  by  statute  it  is  made  the 
duty  of  a  druggist  to  preserve  all  prescriptions  compounded  by 
him  or  his  employees,  and  to  produce  them  in  court  or  before  any 
grand  jury  whenever  thereto  lawfully  required,  and  a  failure  to 
comply  is  made  a  misdemeanor,  an  indictment  charging  the  offense 
in  the  language  of  the  statute  is  sufficient.*  So,  also,  where  a 
druggist  is  required  by  statute  to  be  a  registered  pharmacist,  an 
indictment  for  selling  drugs  without  a  license,  following  the 
language  of  the  statute,  is  sufficient.* 

2.  Joinder  of  Defendants. — ^Two  defendants  may  be  indicted 
jointly  for  engaging  in  the  business  of  retailing  drugs  and  medi- 
cines without  a  license.* 

n.  Civil  Acnon — 1.  Introdnetory  Statement. — A  civil  action  for 
damages  will  lie  against  a  druggist  who  has  by  mistake  sold  a 
poison  instead  of  the  medicine  Ccdled  for.^ 

1.  State  V.  Davis,  io8  Mo.  666.  and  conduct  a  certain  pharmacy  and 

Statute  mvBt  be  SpedflcaUy  Apiillad. —  store    for    retailing,  dispensing,  and 

The  general  rule  that  it  is  sufficient  in  compounding  medicines  and  poisons, 

a  statutory  offense  that  the  indictment  and  not  being  registered  according  to 

charges  the  crime  in  the  language  of  the  requirements  of  the  above  men- 

the  statute,  does  not  mean  that  it  is  tioned  title,  did  then  and  there  unlaw- 

sufficient  to  copy  the  statute  into  the  fully  keep  open  shop  for  the  retailing 

indictment,  or  even  where  a  form  is  and  dispensing  of  such  medicines  and 

prescribed  that  it  is  sufficient  to  simply  poisons."     Peoples.  Rontey,  117  N. 

fill  the  blanks.    The  indictment  must  Y.  624,  4  N,  Y.  Supp.  335. 

make  a  specific  application  of  the  terms  3.  **The    defendants    are    properly 

of  the  statute  to  the  case  in  hand.    State  joined    in    the   indictment.    If  more 

v.  Crooker,  95  Mo.  389.  persons  than  one  engage  in  the  doing 

S.  People  V.  Rontey,  117  N.  Y.  624;  of  a  criminal  thing  in  such  a  way  as  to 

State  V,  Enoch,  26  W.  Va.  253.  make  each  one  guilty  of  the  crime,  they 

Dnplld^. — Such  an  indictment  will  may  be  indicted  jointly,  not  necessarily 

not  be  held  void  for  duplicity  because  in  several  counts,  but  in  a  single  count." 

it  charges  that  the  defendant,  *'not  State  v.  Forcier,  65  N.  H.  42;  i  Bish. 

being  a  registered  pharmacist  known  Cr.  Proc,  §  467;  i  Whar.  Cr.  Law,  ^ 

as  a  *  graduate  in  pharmacy,'  or  as  a  429.     See  generally,  upon  this  subject, 

'  licentiate .  in  pharmacy  '   [as  meant  the  article  Indictments. 

by  a  certain  act],  did  unlawfully  open  4.  Davis  v.  Guarnieri,  45  Ohio  St. 
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S.  latnre  of  Action. — The  action  is  one  of  tort,  and  where  the 
common-law  system  still  prevails,  the  proper  form  of  action  is 
case.* 

3.  Allegations. — In  an  action  against  a  druggist  for  selling  a 
poison  instead  of  a  harmless  medicine,  which  poison  is  adminis- 
tered and  causes  death  or  injury,  the  elements  which  go  to  make 
up  the  right  of  action  should  all  be  alleged  in  the  declaration  or 
complaint,  such  as  the  negligence  of  the  defendant,  the  reliance 
of  the  plaintiff  upon  the  defendant's  care,  etc.^ 

470;  Norton  v.  Sewall,  106  Mass.  144;  entitle  the  plaintiff  to  maintain  an  ac- 

Hansford  v,  Payne,  11  Bush  (Ky.)  300;  tion  against  the  masters  as  well  as  the 

Hargrave   v,    Vaughn,   82  Tex.    547;  servant,  for    injuries    caused    by    the 

Brunswig  V.  White,  70  Tex.  504;  Wal-  poisonous  drug.    Hargrave  v.  Vaughn, 

ton  V,  Booth,  54  La.  Ann.  9x3;   Mc-  82  Tex.  350. 

Cubbin  v.  Hastings,  27  La.  Ann.  713;  ReUance  on  Defnidant*!  Bepresenta- 

Brown    v,  Marshall,   47    Mich.    576;  tionfl. — In  an  action  against  druggists 

Gwjnn  V.  Dufllield,  61  Iowa  64 ;  Smith  for  the  death  of  the  plaintiffs'  child. 

T>.  Hays,  23  111.  App.  244;  Beckwith  v.  caused  by  negligently  selling  plaintiff 

Oatman,43  Hun  (N.  Y.)  265;  Thomas  poison  for  a  harmless   medicine,  the 

V.  Winchester,  6  N.  Y.  397;  Minner  r.  petition  alleged  facts  showing  the  re- 

Scherpich  (Brooklyn  City  Ct.),  5  N.  lation   between  plaintiff  as  customer 

Y.  St.  Rep.  851 ;  Lyons  v.  Laskey,  5  and  defendants  as  druggists,  the  sale 

Montreal  L.  Rep.  5.     See,  for  a  full  and  delivery  of  the  morphine  as  qui- 

description  of  this  subject,  Am.  and  nine,  and  that  in  reliance  upon  the  dec- 

Eng.  Encyc.  of  Law,  title  Druggists,  laration  of  the  druggists'  clerk  that  the 

1.  See  Brown  v,  Marshall,  47  Iowa  drug  was  quinine,  and  believing  it  to 

576.  be  such,  the  plaintiffs  administered  it 

J.  Beckwith  v.  Oatman,  43  Hun  (N.  to  their  child,  from  the  effect  of  which 
Y.)  265.  In  this  case  the  complaint  it  died.  Such  petition  was  held  to 
contained  no  allegation  of  negligence,  state  a  good  cause  of  action.  Bruns- 
and  no  testimony  was  given  by  the  wig  t\  White,  70  Tex.  507. 
plaintiff  tending  to  prove  negligence,  Selling  Cliloroform-to  Minor. — A  dec- 
other  than  such  as  was  given  to  show  laration  in  an  action  against  a  drug* 
that  the  prescription  had  not  been  gist  for  death  of  a  minor  son  from 
properly  filled  or  put  up  by  defendant's  chloroform  sold  htm  by  the  druggist, 
clerk.  which  fails  to   allege  that   the  minor 

What  Are  BnJIlclent  AUegatloiiB  of  Neg-  was  inexperienced  in  the  use  of  chloro- 

Ugenoe. — In   an    action    for    damages  form,  that  there  was  anything  in  his 

against  a  druggist  for  death  by  im-  character  or  disposition  rendering  it 

properly  compounding  a  prescription,  dangerous  to  put  the  chloroform  in  his 

the  petition  alleged  that  the  death  of  hands,  or  that  he  was  ignorant  of  its 

the  deceased  was  caused  by  the  neg-  use,  is  bad    on    demurrer  for  insuffi- 

ligence  of  the  defendant's  clerk,  and  ciency.    Meyer  v.  King,  72  Miss.  i. 

that  the  defendant  might  have  pre-  Failure  to  Label  Drag  **  Poison." — In 

vented  the  act  complained  of.    It  was  a  civil   action   against  a  druggist   for 

held  that  the  use  of  the  word  **  fault "  causing  death  by  selling  a  poison  for  a 

was  not  necessary  to  fix  the  responsi-  medicine,  an   averment  in  the  petition 

bility  upon  him.     McCubbin  v.  Hast-  that  the  defendant  by  his  agent  negli- 

ings,  27  La.  Ann.  715.  gently  put  up  and  sold  a   poisonous 

Aetton  agminst  Both  Vaster  and  Berr-  drug,  instead  of  a  harmless  medicine 
lat.— In  an  action  by  a  parent  against  called  for,  is  sufficient  to  authorize 
a  firm  of  druggists  and  their  clerk  for  proof  that  such  drug  was  not  labeled 
damages  caused  by  negligence  of  the  "poison**  as  required  by  statute.  "The 
clerk  in  filling  a  prescription,  the  pe-  plaintiff,  in  the  case  at  bar,  hav- 
tition  alleged  the  cost  of  medicine,  ing  alleged  that  the  defendant  care- 
medical  attendance,  and  cost  of  care  lessly  sold  and  delivered  to  the  plaintiff 
of  the  child.  It  was  held  that  such  a  poisonous  drug  for  a  harmless  medi- 
a  petition  alleged  fact9  which  would  cine,  could  safely  rest  the  issue  upon 
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Cmtribstorj  WtgUgwMt. — ^The  authorities  on  the  question  whether 
plaintiff  must  allege  that  he  himself  was  free  from  contributory 
negligence,  in  an  action  against  a  druggist  for  selling  a  dangerous 
drug  by  which  he  was  injured,  are  conflicting.^  It  is  apprehended, 
however,  that  the  better  doctrine  is  that  such  allegation  will  not 
be  necessary.* 

4.  Surriyal  of  Aetion. — The  right  of  action  against  a  druggist  for 
selling  a  drug  which  causes  death,  instead  of  the  medicine  called 
for,  survives  to  the  personal  representatives  of  the  deceased.' 

such  averment.    To  plead  special!/  all     as  a  crime  by  the  statute."    Dkvis  v. 
the  facts  and  circumstances  from  which    Guam ieri,  45  Ohio  St.  486.     See  also 


the  negligence  could  be  inferred  would 
be  to  plead  evidence  instead  of  facts.  " 
Davis  V,  Guarnieri,  45  Ohio  St.  485. 

Instructions. — Where  bv  statute  it  is 
made  unlawful  to  sell  a  poisonous  drug 
jrithout  labeling  it  "  poison,"  it  is  not 


Fisher    r.    Golladaj,    38     Mo.    App. 
537. 

1.  llius  in  Rabe  v.  Sommerbeck 
(Iowa,  1895),  63  N.  W.  Rep.  458,  it  was 
held  that  the  plaintiff  must  aver  and 
prove  a  want  of  negligence  on  his  part 
error  for  the  court,  in  the  trial  of  a  contributing  to  the  injury  complained 
civil  action  against  a  druggist*  for  of.  Contra,  in  Meyer  v.  King,  72 
death  caused  by  so  selling  a  poison  for  Miss,  i,  it  was  held  that  in  such  action 
a  harmless  medicine,  to  call  attention  contributory  negligence  is  a  defense 
to  such  statute.  Davis  v,  Guarnieri,  45  and  the  declaration  need  not  aver  its 
Ohio  St .  47 1 .  absence. 

"  It  was  a  question  fairly  addressed  8.  See  article  Contributory  Neg- 
to  the  jury,  in  determining  the  issue  ligbncb,  vol.  5,  p.  i. 
of  negligence,  whether  the  omission  8.  Hansford  v.  Payne,  11  Bush 
to  label  the  fatal  drug  contributed  to  (Ky.)  380;  Norton  v.  Sewall,  106 
the  wrong  complained  of,  and  such  Mass.  144;  Davis  v.  Guarnieri,  45 
omission  was  certainly  none  the  less  Ohio  St.  470;  Hackett  v.  Pratt,  52  111. 
a  negligent  act  because  it  is  denounced    App.  346.    See  also  article  Death. 
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L  The  CoxPLAnrr,  229. 

IL  IHDIGTXEHT,  23O. 

L  The  Complaivt. — Where  drunkenness  is  made  an  offense  by 

statute,  the  complaint  charging  one  with  such   offense  should 

follow  the  general  language  of  the  statute,  since  the  words  by 

which  the  offense  is  created  and  defined  are  fully  descriptive  of  it 
and  are  technical.^ 

1.  Com.  V.  Boon,  2  Gray  (Mass.)  74 ;  less  than  three  times  within  six  months 

Stratton  v.  Com.,  10  Met.  (Mass.)  217.  last  past,  was  drunk  bj  the  voluntary 

A  complaint  alleging  that  on  a  day  use  of  intoxicating  liquor,  and  so,  on 

named  the  defendant  **  was  guilty  of  the  day  of  making  this  complaint,  was 

the  crime  of  drunkenness  by  the  volun-  a  common  drunkard."    Com.  v.  Whit- 

tary  use  of  intoxicating  liquor,"  suffi-  ney,  5  Gray  (Mass.)  85.    This  case  is 

ciently  charges  the  statutory  oflfense.  distinguished  from  Com.  v.  Boon,  2 

Com.  V.  McNamara,  116  Mass.  340.  Gray  (Mass.)  74. 

Where  a  complaint  and  warrant  On  the  trial  of  a  complaint  which 
charged  that  the  defendant  *'  was  in-  alleges  that  on  a  day  specified  the  de- 
decently  drunk"  contrary  to  the  pro-  fendant  **was  and  is  a  common  drunk- 
visions  of  the  act,  etc.,  it  was  held  ard,  having  been  at  divers  times  since 
that  he  was  sufficiently  charged  with  said  day  drunk  and  intoxicated  by  the 
the  oflfense  defined  in  such  act  by  the  voluntary  and  excessive  use  of  intoxi- 
words  "intoxicated  under  such  cir-  eating  liquors,"  the  evidence  in  sup- 
cumstances  as  to  amount  to  a  violation  port  of  the  charge  must  be  confined  to 
of  decency."  Alexander  v.  Card,  3  acts  of  the  defendant  done  on  a  single 
R.  I.  145.  day.    Such  complaint  alleges  in  proper 

Common  Drunkard. — Where  being  a  form  that  defendant  was  a  common 

common  drunkard  is  expressly  made  drunkard  on  the  day  specified,  but  does 

an  offense  by  the  statute,  a  complaint  not  properly  allege  that  he  was  such 

alleging  that  on  divers  days  and  times  a  at  any  other  time.     Com.  v.  Foley,  99 

person  had  been  drunk  and  intoxicated  Mass.  499. 

by  the  voluntary  and  excessive  use  of  Foxmd  Intoxicated. — Where  a  statute 
intoxicating  liquors,  and  that  he  was  on  punishing  intoxication  contains  the 
a  day  certain  a  common  drunkard,  words  **  found  intoxicated,"  in  the  de- 
is  sufScient.  Com.  v.  Boon,  2  Gray  scription  of  the  offense,  a  complaint 
(Mass.)  74.  And  see  State  v.  Kelly,  which  alleges  that  on  a  specified  day 
13  R.  I.  535.  the  defendant  **  was  drunk  and  intoxf- 
Under  a  provision  that  "  no  person  cated,  whereby  he  was  disabled  and 
shall  befined  or  imprisoned  for  drunk-  deprived  of  his  reason,"  but  does  not 
enness  except  as  a  common  drunkard,"  aver  that  he  was  **  found  "  in  that  con- 
a  complaint  which  alleges  that  the  re-  dition,  is  insufficient.  State  v,  Brom- 
spondent,  at,  etc.,  on,  etc.,  was  found  ley,  25  Conn.  8. 

in  a  state  of  intoxication,  is  insufficient  So,  also,  where  a  complaint  alleged 

State  V.  Otis,  42  N.  H.  72.  that  the  respondent  **  became  and  was 

K  complaint  does   not  sufficiently  intoxicated  by  the  use  of  intoxicating 

charge  the  offense  of  being  a  common  liquor,"  it  was  held  on  demurrer  that 

drunkard  by  averring  that  the  defend-  no  crime  was  charged,  since  by  statute 

ant  "on  divers  days  and   times,  not  it  was  made  an  offense  to  be  "found," 
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Former  CkmTiotion. — Where  a  statute  imposes  a  higher  penalty 
upon  a  second  or  third  conviction  for  drunkenness,  it  makes  the 
former  conviction  a  part  of  the  description  and  character  of  the 
offense  intended  to  be  punished,  and  a  complaint  which  fails  to 
set  forth  the  former  convictions  is  insufficient* 

II.  Indictment — OwtraUy,— -An  indictment  for  open  and  noto- 
rious drunkenness,  which  avers  that  the  defendant  was  openly 
and  notoriously  drunk  upon  the  day  stated  in  the  indictment, 
and  on  divers  other  days  before  that  time,  is  sufficient.*  And 
an  averment  that  in  or  at  a  town  named,  the  defendant  was 
openly  drunk  to  the  disturbance  of  the  public  peace,  is  good.^  A 
charge  of  drunkenness  on  a  specified  day  and  on  divers  other 
days  and  times  not  specified,  i3  legally  a  charge  of  a  single  act  of 
drunkenness.* 

Former  Cenviotion. — In  an  indictment  for  a  second  drunkenness,  an 
averment  that  the  defendant,  at  a  certain  time,  and  before  a  cer- 
tain court,  "was  duly  and  legally  convicted  of  the  crime  of 
drunkenness  committed  at"  a  certain  time  and  place.  Is  a  sufficient 
allegation  of  a  first  conviction,** 

FnbUoity. — Where  drunkenness  is  no  offense  when  private,  but  be- 
comes so  by  being  exposed  to  public  view  so  as  to  become  a  nuisance, 
It  must  be  so  charged  in  the  indictment.*  An  indictment  under 
a  statute  making  drunkenness  in  a  public  place  punishable  should 
also  describe  the  place  with  reasonable  certainty,  so  that  the  court 
may  see  that  it  is  a  public  place  within  the  meaning  of  the 
statute,''  and  the  indictment  will  not  be  sufficient  if  the  place  be 

not  to  **be,"   intoxicated.    State  v»  ♦.  Hutchison    v.    State,  5  Humph. 

Austin,  62  Vt.  291.  (Tenn,)  142. 

1.  Such  complaint  does  not  fully  and  f,  It  mav  be  supported  by  a  copy  of 

substantially  describe  to  the  defend-  a  record  of  a  conviction  of  the  cnme 

ant  the  offense  punishable  with  the  of  drunkenness  by  the  voluntary  u»e  of 

higher  penalty.    Com.  v,  Harrington,  intoxicating  liquor.     Com.  v.  Miller, 

130  Mass.  35.  8  Gray  (Mass.)  484, 

As  to  former  convictions  being  a  6.  It  must  be  so  charged  and  the 

part  of  the  description,  see  also  Tuttle  jury  must  so  find  it|  before  the  court 

V.  Com.,  2  Gray  (Mass.)  505 ;  Com,  v.  can  render  judgment.   State  v.  Waller, 

Holley,  3  Gray  (Mass.)  458.  3  Murph.  (N.  Car.)  229. 

8.  Tipton  V.  State,  2  Yerg.  (Tenn.)  7,  State  v,  Waggoner,  52  Ind.  48a; 

542.  State  V,  Welch,  88  ^nd.  308, 

Force  and  Anna.— It  is  not  a  sufBcient  An  indictment  for  being  found  in  a 

reason  to  arrest  the  judgment,  that  the  public  place  in  a  state  of  intoxication, 

indictment  did  not  charge  the  offense  describing  the  place  as**  a  public  street, 

to  have  been  committed  with  force  and  highway  and  sidewalk,  situated  in  "  a 

arms.  Tipton  v.  State,  2  Yerg,  (Tenn.)  county  named,  **  and  state  of  Indiana," 

542.  was  held  to  sufficiently  describe  a  pwb- 

Bad  Presentment.  —  A    presentment  lie  place.    State  v,  Waggoner,  52  Ind. 

charging  that  Robert  Smith  was,  on  the  481. 

5th  of  March,  1839,  unlawfully,  openly,  A  **  public  place,"  as  intended  by 

publicly,  and  notoriously  drunk,  was  such  a  statute,  is  a  place  where  all  per* 

held  bad,  as  being  an  insufficient  de-  sons  are  entitled  to  be.   State  v.  Wag- 

scription  of  theoiiense.  Smith  z;.  State,  goner,  52  Ind.  482. 

X  Humph.  (Tenn.)  396.  Places  Held  to  be  PaUlc^^  Public 

8.  Young  x/.  State,  10  Lea  (Tenn.)  I/i^Away.—StSLte  v,  Moriarty,  74  Ind. 

166.  103. 
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only  generally  stated  as  "  a  certain  public  place.*'  *    So  an  affidavit 
enlarging  the  offense  of  unlawful  intoxication  must,  in  addition  to 
alleging  it  to  have  been  in  a  public  place,  allege  the  kind  or  char- 
acter of  the  place.* 

AmAndment. — Where  the  time  alleged  in  the  information  as  the 
day  of  the  intoxication  was  more  than  thirty  days  (the  period  of 
limitation  for  prosecuting  the  offense)  before  the  information 
was  exhibited  in  court,  the  state  was  allowed  to  change  the  allega- 
tion to  a  time  within  the  statutory  period.* 

Railway  Defot. — Pratt  v.   Brown,  Difference  In  Amendment  of  bidiot- 

80  Tex.  608.  mente  and  InformatUnui. — ' *  I  ndictments 

Grand  Jury  Room  while  Jury  in  are  found  upon  the  oaths  of  a  jury,  and 

Session, — ^Murchison  v.  State,  24  I'ez.  ought  to  be  amended  only  by  them- 

App.  8.  selves,  but  informations  are  as  declara- 

1.  State  V.  Welch,  88  Ind.  308.  tions  in  the  king's  suit.    An  officer  of 

This  is  an  exception  to  the  rule  that  the  Crown  has  the  right  of  framing 

an  offense  may  be  charged  in   the  Ian-  them  originally ;  and  may,  with  leave, 

gnase  of  the  statute  defining  it.    State  amend  in  like  manner  as  anr  plaintiflf 

V,  Welch,  88  Ind.  308.  may  do."      Lord  Mansfield  in  Rex  v. 

8.  RosensteinT'.State,9lnd.App.2go.  Wilkes,  4  Burr.  2569.    And  see  State 

I.  State  V.  White,  64  Vt.  372.  v.  White,  64  Vt.  373. 
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I  DuiL  BmrLTnro  Fatally,  232. 
n.  SiVBnro,  AoGEPTnro,  on  Cabbtdto  CHALLSirGE,  232. 

1.  Jurisdiction,  lyi, 

2.  Requisites  of  Indictment,  233. 

a.  For  Sending  a  Challenge,  233. 

b.  For  Carrying  a  Challenge,  234. 

L  DuXL  BssuLTDTG  FATALLY. — Where  a  duel  is  actually  fought 
and  results  fatally  the  offense  is  murder,  and  the  indictment  is  as 
in  the  case  of  homicide.^ 

n.  SBimnro,  AcGEPmro,  on   Cabbydto  CHALLraras — 1.  JuTisdic- 

tion. — A  challenge  to  fight  a  duel  is  indictable  in  the  state  where 
the  challenge  is  given  although  the  place  of  meeting  is  in  another 
state,'  and  the  county  of  such  state  in  which  the  challenge  was 
given  must  be  averred.* 

1.  See  article  Homicide.  ough,  C.  J.,  held  that  the   defendant 
Indlotment  of  Deceased  Penon'i  8eo-    might  be  indicted  in   Middlesex,  as 

ond. — The  person  who  acted  as  the  there  was  a  sufficient  publication  in 
second  of  the  deceased  person  in  such  that  county  by  putting  the  letter  into 
duel  may  be  convicted  of  murder  on  the  post  office  there,  with  the  intent 
an  indictment  charging  him  with  that  it  should  be  delivered  to  the  pros- 
being  present,  aiding  and  abetting  the  ecutor  elsewhere ;  and  that  if  the 
person  by  whose  act  the  death  of  his  letter  had  never  been  delivered,  the 
principal  was  occasioned.  Reg.  v,  defendant's  offense  would  have  been 
Cuddy,  I  C.  &  K.  210,  47  E.  C.  L.  210.  the  same.  Rex  v,  Williams,  2  Campb. 
See  also  i  Hank  P.  C.  Ch.,  ^  21.  506. 

2.  Com.  V,  Boott,  Thach.  Cr.  Cas.  Consent  to  Act  as  Seoond. — If  the  in- 
(Mass.)  390;  State  v,  Taylor,  3  Brev.  dictment  alleges  that  the  consent  to 
(S.  Car.)  243;  Ivey  v.  State,  12  Ala.  act  as  second  in  a  duel  was  given  in 
376.  See  also  State  v,  Cunningham,  the  state,  it  is  immaterial  where  the 
2  Spears  (S.  Car.)  246.  duel  was  fought.  The  gravamen  of  this 

**  A  challenge  to  fight  a  duel  out  of  offense,  under  section  4517  of  the  Ga. 

the  state   is   indictable  for  the  same  Code,  is  the  consent ;  if  that  took  place 

reason  that  a  challenge  to  fight  in  the  in   the  state  the  offense  is  complete, 

state  is,   because  its  tendency    is    to  Harris  v.  State,  58  Ga.  332. 


break  the  peace  of  the  state.'*    State 
V.  Farrier,  i  Hawks  (N.  Car.)  487. 

In  a  case  where  a  person  wrote  a 
letter  with  intent   to  provoke  a  chal- 


3.  Com.  v.  Boott,  Thach.  Cr.  Cas. 
(Mast.)  390. 

In  an  indictment  for  bearing  a  chal- 
lenge to  fight  a  duel,  it  must  appear 


lenge,  sealed  it  up,  and  put  it  into  the  from   the  evidence,  that   the   offense 

twopenny     post  office  in   a  street  in  of  which  the  prisoner  is  convicted  was 

Westminster,  addressed   to  the  pros-  committed  within  the  state  or  within 

ecutor  in  the  city  of  London,  by  whom  the  jurisdiction  of  the  court.    Gordon 

it  was  there  received,  Lord  Ellenbor-  v.  State,  4  Mo.  375. 
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8.  Seqniiites  of  Indictment — a.  For  Sending  a  Challenge. — 
An  indictment  undet  a  statute  prohibiting  the  challenging  of 
another  to  fight  a  duel  should  show  that  the  challenge  was 
perfected ;  that  some  person  was  challenged.^ 

Sitting  oat  ChallMigo. — ^An  indictment  for  sending  a  challenge  need 
not  set  out  a  copy  thereof.*  It  is  not,  however,  objectionable  to 
set  out  such  copy  if  desired.*  Where  this  is  done,  if  the  writing 
does  not  necessarily  imply  a  challenge,  the  indictment  should 
aver  that  a  challenge  was  intended.^    It  need  not,    however, 

Indletment  for  Leaylng  the  State  to  satisfaction — nothing  more — ^yet,  if  the 

PIght.— In  State  v.  Warren,  14  Tex.  406,  indictment  alleges  that  it  was  intended 

an  indictment  which  charged  the  de-  and  understood  as  a  challenge  to  tight 

fendant  with  leaving  the  state  to  elude  with  deadly  weapons,   or  even   if    it 

the  provisions  of  the  Act  of  1840    to  goes  further  and  charges  that  the  in- 

SQppress  duelling,  but  which  stated  no  tent  was  to  fight,   etc.,  to  wit,  with 

▼enue,  was  held  bad  for  want  of  venue,  pistols ^  it  will  be  good  on  its  face ;  for 

in  the  absence  of  any  express  statutory  the   true   intent  and  meaning  of  the 

provision  on  the  subject  other  than  that  supposed  challenge  may  be  shown  upon 

which  requires  all  offenses  to  be  pros-  the   trial,   by  proof  written   or  oral, 

ecnted  in  the  county  where  committed.  Com.  v.  Pope,  3  Dana  (Ky.)  418.    See 

1.  In  State  v.  Gibbons,  4  N.  J.  L.  45,  also  Com.  v.  Rowan,  3  Dana  (Ky.)  395 ; 

an  indictment  alleging  that  the  defend-  State  v,  Taylor,  3  Brev.  (S.  Car.)  243. 

ant  wrote,  or  caused  to  be  written,  a  Suffleleiit  Averment  of  Ohallenffe. — An 

certain  paper    writing   (reciting    it),  allegation  that  the  prisoner  gave  the 

meaning  and   intending  by  the  said  prosecutor    a  challenge    to    fight    in 

paper  writing  a  challenge  to  O.  to  fight  single    combat    is    equivalent    to    an 

a  duel  with  pistols,  and  that  he  sent  averment  that  he  challenged  him  to 

and  offered  the  same  to  the  said  O.  for  fight.    Ivey  v.  State,  12  Ala.  276. 

acceptance,  was  held  defective  in  that  2.  State   v.  Farrier,    i   Hawks   (N. 

"it  does  not  say  that  the  defendant  Car.)  487. 

ckalUngedO.  to  fight  a  duel  with  pis-  An  indictment  for  sending  a  chal- 
tola;  it  does  not  say  that  the  paper  lenge  in  the  form  of  a  letter,  to  fight 
writing,  by  him  written  and  sent,  was  a  a  duel,  need  not  set  out  the  words  of 
challenge  to  fight,  or  that  it  contained  the  letter,  nor  the  substance  thereof, 
in  it  such  challenge;  but  merely  that  Brown  v.  Com.,  2  Va.  Cas.  516. 
he  wrote  and  sent  it  intending  it  as  Words  of  Verbal  Challenge  need  Not 
such.  The  offense  created  by  the  be  Set  out. — State  v,  Perkins,  6  Blackf. 
statute  is  challenging;  the  charge  in  (Ind.)  20;  State  v,  Strickland,  2  Nott 
the  indictment  is  writing  and  sending  &  M.  (S.  Car.)  181. 
a  paper  intending  to  challenge.  The  Indictment  for  Provoking  to  Challenge 
indictment,  then,  does  not,  according  need  Not  Set  oat  Words. — An  indict- 
to  the  rule,  follow  the  very  words  of  ment  for  endeavoring  to  provoke  an- 
the  statute,  nor  expressly  charge  the  other  to  a  challenge  need  not  set  out 
▼ery  offense  created  upon  the  defend-  the  words  used  by  the  defendant.  2 
ant."                     •  Bishop's  New.  Crim.  Proc,  ^  310. 

Whettier  or  Not  tbere  lea  Challenge  Is  a  3.  Com.  v.  Pope,  3  Dana  (Ky.)  418; 

QnMtkmfiirJnzy. — ^As  to  whether  there  Com.  v.  Rowan,  3  Dana  (Ky.)  395. 

has  been  a  challenge  from  one  person  Slight  Variance  Not  Fatal. — If  an  at- 

to  another,  is  a  question  to  be  decided  tempt  is  made  to  set  out   in  the  in- 

bj  the  jury.    Com.  v.   Hart,  6  J.  J.  dictment  a  copy,  and  it  varies  slightly 

Marsh.  (Ky.)    119.     See   also  Ivey  z'.  from  the  original,  as  by  the  addition 

State,  12  Ala.  276;  State  V.  Strickland,  or  omission   of  a   letter,   in   no  way 

2  Nott  &  M.  (S.  Car.)  181 ;  Herriott  v,  altering  the  sense,  semhle  such  variance 

State,  I  McMull.  (S.  Car.)  126.  is   not  fatal,   and   after    verdict  it  is 

An  indictment  under  the  act  to  sup-  cured  by   the  Act  of  181 1.     States, 

press  duelling  may  contain  a  copy  of  Farrier,  i  Hawks  (N.  Car.)  487. 

the  alleged  challenge;   and  though  it  4.  In  Com.  f.  Rowan,  3  Dana  (Ky.) 

may  seem  to  be  merely  a  demand  of  395,  the  indictment  charged  that  defend- 
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allege  that  the  writing  averred  to  have  been  intended  as  a  challenge 
was  so  understood  by  the  parties.^ 

Vaid  Vvt  ATor  pum  of  flf ktiag.— *The  place  where  a  duel  is  intended 
to  be  fought,  being  no  part  of  the  definition  of  the  offense,  need 
not  be  averred  in  the  indictment.* 

b.  For  Carrying  a  Challenge — saUnte.— Where  a  person 
is  indicted  for  unlawfully  carrying  a  challenge  to  fight  a  dud,  it 
should  be  averred  that  he  did  so  knowing  it  to  be  a  challenge, 
and  this  averment  must  be  proved.* 

Saiidoiioo  of  duOlongor. — In  an  indictment  against  one  for  canyiog 
a  challenge^  it  need  not  be  averred  that  the  challenger  is  a  citizen 
or  resident  of  the  state.^ 

ant  accepted   a  written  challenge  to  and  understood  the  letter  as  a  chil- 

fi8:ht  with  deadly  weapons,  viz.  with  lenge.     Heffren9.Com.«4Metc.(K7.) 

pistols,  *<  which  writing  (it  alleged)  ia  5.    See  also  Moodj  v.  Com.,  4  Mete, 

as  follows" — reciting  a  letter,  which,  (Ky.)  i. 

without  being  more  explicit  in  its  ob-  1.  Moody  v.  Com.,  4  Mete.  (Ky.)!; 

jectt  required  '*  ultimate  arrangements  Heffren  v.  Com.,  4  Mete.  (Ky.)  5. 

customary  under  such  circumstances;"  2.  Ivey  v.  State,  la  Ala.  2fjS, 

and  averred  the  acceptance  of  **8aid  9.  U.  S.   v,  Shackelford,  3  Cianch 

challenge"  by  a  letter  also  recited  in  (C.  C.)  178. 

full.    It  was  held  that  the  indictment  4.  These  words  are  not  a  part  of  tbe 

was  not  suiHcient ;  without  the  corre-  statutory  definition  of  the  offense,  sod 

spondence  the  charge  would  have  been  need  not  be  set  out  in  the  indictmeot 

sufficient;  or  with  It,  had  there  been  at  all.     State    v.    Cunoingham,  a 

an  ayerment  that  the  parties  intended  Spears  (S.  Car.)  046. 
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DUPLICITY. 

By  ]qhn  Lkkman. 
I  VATirSE  AND  EXT2HT,  236. 

n.  DopxidTT  nr  thb  Declasatiov,  237. 

I.    The  General  Rule,  237. 

3,  Immaterial  Matters,  zyj, 

3.  Fofts  Tending  to  the  Same  Point ,  238. 

m  DVPUGXTT  nr  THE  Plsa,  238, 

I.  Generai  Rule,  338. 

a.  ^ect  of  Matters  III  Pleaded,  239, 

3.  /7i^-/j  Converging  to  One  Point,  240. 

4.  Matters  of  Inducement,  241. 

5.  Immaterial  Matters — Surplusage,  241. 

IV.  SumoiTT  nr  thb  Sxpxjoatiov  avd  Subsiqubkt  PiiABnref^  241. 

1.  Duplicity  in  the  Replication^  241. 

a.  In  General^  241. 

b.  Several  Facts  to  One  Point,  242* 

c.  Cumulative  Denial,  242. 

d.  Immaterial  Facts — Inducement,  242. 

2.  Pleadings  Subsequent  to  Replication,  243. 

▼.  QuioTioH  VOB  DumoiTY— How  TAXur,  243. 

1.  At  Common  Latu^  243. 

2.  C^k^  O^^  a^  Statutes t  244. 

•    CROSS-REFERENCES. 

As  to /(finder  of  Actions,  see  articles  ACTIONS,  vol.  i,  p.  io8;  COUNTS. 
PARAGRAPHS,  AND  SEPARATE  STATEMENTS,  vol.  5.  p. 
30a. 

Manner  of  Statement  of  Cause  of  Action  or  Defense  in  Code  Pleading, 
lee  articles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p,  777-, 
COMPLAINTS  AND  PETITIONS  IN  CODE  PLEADING,  vol. 
4.  p.  587;  COUNTS,  PARAQRAPHS,  AND  SEPARATE  STATE- 
MENTS, vol.  5,  p.  303, 

Duplicity  in  Heas  in  Equity,  see  article  PLEAS, 

DupHcity  in  Indictments,  see  generally  article  INDICTMENTS,  and 
particular  criminal  articles,  as  CONSPIRACY,  vol.  4,  p.  719; 
DEATH  BY  WRONGFUL  ACT,  vol.  5,  p.  893. 
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L  Hatvbb  AVB  Extbvt. — Duplicity  is  a  violation  of  the  general 
rule  of  pleading  at  common  law  against  several  issues  in  support 
of  or  in  reply  to  one  and  the  same  demand.^  It  is  a  fault  which 
may  be  impressed  upon  and  vitiate  not  only  the  declaration,  but 
also  all  pleadings  subsequent  thereto.' 

Eyadon  of  the  Bole  Againit. — At  an  early  date,  however,  the  rule 
against  duplicity  was  evaded  by  setting  out  the  different  grounds 
of  recovery  for  the  same  demand  in  separate  counts  purporting 
to  be  based  upon  different  demands,'  and  this  practice  became  a 
rule  by  long  judicial  recognition.* 

StatntM  Permitting  Double  Pleading. — The  privilege  of  pleading  as 
many  several  matters  as  the  pleader  may  deem  necessary  is  now 
generally  permitted  by  statute  in  the  United  States.^    In  the 

•      

1.  Stephen's  PI.  (Tyler's  ed.)  242;  i  the  same  cause  of  action  was  originallj 
Chitty  PI.  (i6th  Am.  ed.)  249;  Bac.  a  mere  evasion  of  the  rale  against 
Abr.,  Pleas,  K^  2;  Little  v.  Blunt,  13  duplicity;  but  it  has  been  so  long  sane- 
Pick.  (Mass.) 475;  State  D.  Commercial  tioned  as  a  relaxation  of  the  role  that 
Bank,  33  Miss.  474 ;  Gaffney  v,  Colvill,  it  has  now  come  to  be  recognized  as  a 
6  Hill  (N.  Y.)  575.  matter  of  privilege  to  which  the  party 

OonfOflloii  at  Trial  Avoided. — Duplic-  is  legally  entitled.    The  declaration, 

ity  in  pleading  is  prohibited  in  order  however,  will  not  be  permitted  to  be 

to    prevent    confusion    at     the    trial,  swelled  with  superfluous  counts,  and 

Richmond  v.  Patterson,  3  Ohio  369.  if  any  appear  on  the  face  to  be  so,  the 

2.  I  Chitty  PI.  (i6th  Am.  ed.)  250;  court  will  order  them  to  be  expunged. 
Hereford  v.  Crow,  4  111.  423.  Little  v.  Blunt,  13  Pick.  (Mass.)  476. 

8.  Stephen's  PI.  (Tyler's  ed.)  254.  BzidaiiataiT  Note — Scope  of  Article.— 

4.  Stephen's   PI.  (Tyler's  ed.)  254.  Inasmuch  as  the  term  "duplicity"  is 

See  article  Counts,  Paragraphs,  and  sometimes  applied  in  a  sense  not  strict- 

Sbparatb  Statements,  vol.  5,  p.  302.  ly  embraced  in  the  definition  given  in 

Aulgning  Several  BreacHes.  —  The  the  text,  the  following  observation  is 
practice  of  assigning  more  than  one  made  to  prevent  any  confusion  that 
breach  in  the  same  count  or  statement  may  arise  from  the  omission  to  treat 
of  the  cause  of  action,  prior  to  the  code,  the  term  herein  in  any  other  sense 
was  permitted  only  in  covenant  upon  than  that  conveyed  in  its  common-law 
a  deed  and  by  statute  in  debt  upon  a  use;  the  objection  to  a  declaration  upon 
bond  with  a  condition,  or  to  secure  the  ground  that  it  is  double  will  not  be 
covenants.  When  an  ordinary  con-  con8idered,except  in  those  cases  where- 
tract  contains  different  substantive  in  a  single  demand  is  sought  to  be 
and  independent  provisions,  as  in  a  supported  by  more  than  one  fact,  or 
case  to  pay  for  labor  performed  and  to  set  of  facts,  any  one  of  which  would  be 
furnish  transportation  to  laborers,  if  suiBcient  for  that  purpose.  For  kin- 
there  is  a  breach,  or  failure  to  perform  dred  questions,  see  articles  Actions, 
more  than  one  of  the  stipulations,  vol.  i,  p.  108;  Complaints  and  Pbti- 
there  are  distinct  causes  of  action  tions  in  Code  Pleading,  vol.  4,  p. 
which  should  be  stated  separately.  Oh  587;  Counts,  Paragraphs,  and 
Chow  V.  Hallett,  2  Sawy.  (U.  S.)  259.  Separate  Statements,  vol.  5,  p.  302. 

In  Nave  v.  Berry,  22  Ala.  393,  it  was  5.  See  article  Pleas. 
held  that  where  a  contract  contains  Leave  to  Plead  Double.  —  This  priv- 
several  stipulations  a  pleader  may  in  ilege  is  sometimes  conditioned  upon 
each  count  assign  as  many  breaches  as  the  previous  leave  of  court.  See 
he  pleases,  but  each  breach  must  be  on  Little  v.  Blunt,  13  Pick.  (Mass.)  475; 
a  distinct  stipulation  in  the  contract;  Hunter  v,  Wilkinson,  44  Miss.  728; 
he  cannot  assign  two  breaches  in  the  Wilton  Mfg.  Co.  w.  Woodman,  3a 
same  count  on  one  and  the  same  stipu-  Me.  185.  And  the  granting  •  or  re- 
lation, fusal  of  leave  to  file  an  additional  plea 

Limitation  of  tbe  Practice. — ^The  prac-  has  been  held  to  be  discretionary  and 

tice  of  declaring  in  two  forms  upon  not  subject  to  review,  except  in  cases 
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construction  of  such  statutes,  however,  it  is  held  that  they  do 
not  authorize  the  defendant  to  allege  more  than  one  defense  in 
one  plea ;  in  other  words,  that  each  plea  must  still  be  single,  as  at 
common  law.* 

n.  BumciTT  nr  the  Declabatiov — 1.  The  General  Bale. — A 
declaration  is  duplicitous  when  it  contains  in  the  same  count 
more  than  one  fact,  or  set  of  facts,  for  the  recovery  of  a  single 
demand,  any  one  of  which  would  justify  the  recovery.* 

2.  Immaterial  Matters.— Mere  immaterial  matters,  however, 
upon  which  it  is  apparent  the  demand  is  not  based,  will  not  have 
the  effect  of  rendering  the  declaration  duplicitous.* 

of  gross    abase    of    the    discretion,  v.  Smith,  2  Root  (Conn.)  42;  Liddon 
Gormley  v.  Bunjan,  138  U.  S.  630.  v.  Hodnett,  22  Fla.   271 ;   Washburn, 
1.  In  re  Ouimette,  i  Sawy.  (U.  S.)  etc.,  Mfg.  Co.  v.  Reliance  Marine  Ins. 
47;  Rumbarger  v.  Stiver,  6  Ohio  99;  Co.,  66  Fed.  Rep.  69. 
Chesapeake,  etc.,  R.  Co.  v,  American  Thus,  in  an  action  for  the  fraudu- 
Exch.  Bank,  i  Va.  L.  Reg.  836,  note.  lent  sale  of  an  order,  the  declaration 
IttVlrgliila,  under  Code  1887,  ^3264,  is  not  double  because  in  addition  to 
allowing  a  defendant  to  "  plead  as  many  the  fraud  it  is  alleged  that  the  payment 
several   matters,    whether    of  law  or  of  the  order  had  been  refused,  as  such 
fact,  as  he  shall  think  necessary,"  it  a  statement  is  immaterial,  not  being 
vas  held  that  as  to  subsequent  stages  to  the  point  of  the  action,  but  only  to 
of  the  pleading    there  has    been   no  the   damages.      Bacon   v.  Sanford,  i 
change  in  the  common   law.     Chesa-  Root  (Conn.)  164. 
peake,  etc.,  R.  Co.  v.  American  Exch.  In  an  Action  against  a  Bank  Director, 
Bank,  i  Va.  L.  Reg.  827.  under  a  statute  containing  *<  regula- 
Dammrar  and  flea  at  Same  Time. —  tions   to    prevent    the  insolvency    of 
See  article  Dbmurrsrs  at  Common  moneyed  corporations  and  to   secure 
Law  and  undbr  ths  Codb,  vol.  6,  the  rights  of  their  creditors  and  stock- 
p.  292.  holders,''  which  provides  in  the  first 
S.  Nave  v.  Berry,  22  Ala.  393 ;  Hoi-  section  of  the  article  that  it  shall  not 
ly  V.  Brown,  14  Conn.  268;  Raymond  be  lawful  for  a  director  of  any  mon- 
f .  Sturges,  23  Conn.  146;  Jarman  v.  eyed  corporation  to  divide  or  reduce 
Windsor,  2  Harr.  (Del.)  162;  Noetling  the  capital  stock  without  the  consent 
V,  Wright,  72  111.  390 ;  Chicago  West  of  the  legislature,  the  second  count  of 
Diy.  R.  Co.  V.  Ineraham,  131  III.  66^;  the  declaration  alleged  that  the  direct- 
Green  v.  Kelly,  18  N.  J.  L.  246;  Gaff-  orsdid  divide,  withdraw,  and  pay  to  the 
ney  v,  Colvill,  6    Hill  (N.  Y.)  577;  stockholders  a  portion  of  the  capital 
Coyle  V.  Baltimore,  etc.,  R.  Co.,  11  W.  stock  of  the  bank,  and  did  thereby  re- 
Va.  106.  duce  the  capital  stock  without  thecon- 
ttader  tbe  Oode. — Where  a  plaintiff  sent  of  the  legislature.  Upon  demurrer 
filedapetitionfor  the  recovery  of  dam-  on  the  ground  of  duplicity,  the  court 
ages  for  the  killing  of  a  horse,  and  held  that  the  reducing  of  the  capital 
set  up  facts  which  would  entitle  him  to  stock  was  not  set  forth  as  a  substan- 
the  recovery  for  common-law  negli-  tive  charge,   but  merely  as  a  conse- 
gence  of  the  defendant,  also  setting  up  quence  of  what  had  been  alleged,  and 
statutory  grounds  for  the  recovery  of  therefore   the    plea  was    not  double, 
the  same  damages,  such  a  petition  was  Gaffney  v.  Colvill,  6  Hill  (N.  Y.)  577. 
held  to  be  double.     Harris  v.  Wabash  If  a  Declaration  to  Beoover  Dama^i 
R.  Co.,  51  Mo.  App.  125.     See  also  for  the  loss  of  a  slave  who  was  killed 
Mulholland  v,  Rapp,  50  Mo.  43.     For  while  working  on   defendant's  house 
the  manner  of  statement  of  a  cause  of  avers  fraudulent  concealment  by  de- 
Ktion  in  a  complaint  or  petition  under  fendant  of  the  dangerous  condition  of 
the  code,  see  articles  Complaints  and  the  house,  and  also  fraudulent  repre- 
Pktitions  in  Cods  Pleading,  vol.  sentatlons  that  it  was  safe,  it  is  not  de- 
1»  P-  5^  i  Counts,  Paragraphs,  and  murrable  for  duplicity,  but  the  latter 
sapxRATE  Statsmrnts,  vol.  5,  p.  302.  averment  may  be  stricken  out  as  sur- 
3.  Na^ev.  Berry,  22  Ala.  382;  Smith  plusage,     Perry  v.  Marsh,  25  Ala.  659, 
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3.  Facta  Tending  to  the  Same  Point. — Nor  will  the  mere  diversity 
of  facts  set  up  in  a  count  render  it  double  when  all  the  facts 
taken  together  tend  to  the  statement  of  one  point  or  ground  of 
recovery.* 

m.  DuPLldTT  nr  THE  PUA— 1.  General  Snle.— A  plea  which 
contains  more  than  one  independent  fact,  or  set  of  facts,  either 
of  which  alone  is  a  sufficient  answer  to  the  allegations  of  the 
declaration,  is  bad  for  duplicity  whether  the  defense  is  in  bar,* 

AlleffatlonB  DescrlpitiTe  of  CauM  of  Ao-  aeainst  an  otdection  upon  the  ground 

tton. — *'  It  is  very    common    for   the  of  duplicitj,  for  the  reason  that,  the 

plaintiff,  especially  in  actions  ex  de-  vice  of  duplicitj  tending  to  prolixitj, 

licto^  in  connection  with  the  facts  on  which  is  the  reason  for  discountenanc- 

which  he  claims  to  recover,  to  state  ing  it,  to  require  the  plaintiff  to  count 

matters  from  which   it  appears  that  on  each  of  the  separate  coupons  would 

he  has  another  cause  of  action  against  be  to  promote   rather    than    to  pre- 

the  defendant,  either  by  way  of  ampli-  vent  the  fault.  New  London  CitjNat. 

fying  or    strengthening  his  descrip-  Bank  v.  Ware  River  R.  Co.,  41  Conn, 

tion  of  the  cause  of  action  on  which  547. 

he  relies.  •  •  •  It  has  never  been  con-  ejectment. — An     objection    on   the 

sidered  that  they  rendered  the  declara-  ground  of  duplicity  to  a  declaration 

tion    double    where    it  was  apparent  in  ejectment  containing  but  one  count 

that  he  did  not  rest  his  claim  to  re-  for  several  distinct  parcels  of  land  was 

cover  upon  them."     Raymond  v.  Stur-  overruled  because  it  was  said  that  the 

ges,  23  Conn.  146.  practice  of  discouraging  double  plead- 

1.  Raymond  t^.Sturges, 23  Conn.  146.  ing  was  sanctioned  in  order  to  avoid 

Where  the  plaintiff  alleged  that  the  delay  and  expense,  and  that  to  sustain 

defendant  had  fraudulently  transferred  an  objection  in  a  case  like  this  would 

to  another  thirty-five  shares  of  stock  in  be  to  pervert  the  reason  of  that  prac- 

one  bank,  eighty -one  shares  in  another  tice.     Hotchkiss  v.  Butler,  18  Conn, 

bank,  and  sixteen  shares  of  stock  in  a  287. 

third  bank,  with  intent  to  evade  taxa-  2.  Arkansas. —  Kellogg  v.  Miller,  6 

tion  and  defraud  the  town  of  which  Ark.  468 ;  McDaniel  v,  Grace,  15  Ark. 

plaintiff  was  treasurer,  etc.,  it  was  held  485. 

that  the  declaration  was  not  double  be-  Colorado, — Munro  v.  King,  3  Colo, 

cause  all  the  transfers  might,  as  far  as  238. 

appeared,  have  been  made  by  a  single  Florida, — Bemis  v.  State,  3  Fla.  16. 

act.    Darrow   v.    Langdon,  20  Conn.  Georgia, — Cox  v. Griffin,  17  Ga.  319. 

293.  Illinois. — Burrass  v.  Hewett,  4  111. 

Principal  and  Interest. — It  is  not  du-  224 ;  Witter  v.  McNiel,  4  111.  433. 

plicity  in  a  declaration  to  pray  for  a  Indiana. — Hand   v.  Taylor,  4  Ind. 

judgment  for  certain  sums  and  for  in-  409;  Porter  v.  Brackenridge,  2  Blackf. 

ter est  on  the  same.    Starr  r.  Henshaw,  (Ind.)  385;  Benner  r^  Elliott,  5  Blackf. 

I  Root  (Conn.)  242.  (Ind.)  451. 

Various  Kinds  of  Damage  from  a  Single  Kentucky.  —  Bruce    v.    Mathers,  a 

Act. — An  enumeration  of  various  kinds  Bibb  (Ky.j  294. 

of  damage  resulting  from  a  single  act  Massackusetts, — ^Dunning  v,  Owen, 

will  not  render  the  pleading  duplici-  14  Mass.  157;  Bean  t;.  Farnam,  6  Pick, 

tons.     Wolfe  v.  Beecher  Mfg.  Co.,  47  (Mass.)  269;  Lord  v,  Tjler,  14  Pick. 

Conn.  233.  (Mass.)   164;  Hooper  v.   Jellison,  ti 

Several   Assanlts   and  Batteries. — ^A  Pick.  (Mass. )  250. 

series  of  assaults  and  batteries  may  be  Mississippi. — Welch  v.  Jamison,  i 

declared  for  in  one  count  where  they  How.  (Miss.)  160;  Clopton  v,  Spratt, 

are  so  connected  that  each  of  them  will  52  Mi.ss.  255. 

characterize  the  other.     Earl  v.  Tup-  New  Hampshire, — Bell  v.  Lamprey, 

per,  45  Vt.  275.  52  N.  H.  51. 

Sums   Due    on    Several  Conpons. — A  Neiv  Jersey. — Conover  v,  Tindall, 

single  count  for  sums  due  on  several  20  N.  J.  L.  513;  Harker  v.  Brink,  24 

coupons  of  several  bonds  was  upheld  N.  }.  L.  344. 
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Ikiplkitj  in  til*  PlMu  DUPLICITY.      Bftet  of  Mattm  m  PlMded. 

or  in  abatement,^  or  in  both.* 

S.  EflTact  of  Katten  HI  Pleaded. — A  material  averment  in  a  plea, 
although  it  may  be  ill  pleaded  in  connection  with  other  material 
and  issuable  matters,  renders  the  plea  double.'   . 

New  Torh, — ConneU7  v.  Pierce,  7  for,  a  plea  by  the  defendant  that  he 

Wend.    (N.    Y.)     130;    Kennedy    v.  had  fully  administered,  and  at  the  same 

Strong,  10  Johns.  (N.  Y.)  289;  Camp  time    that  he    had   not  received  the 

V.  Morse,  5  Den.  (N.   Y.)  161;  Ford  amount,  is  bad  for  duplicity,  because 

V.  Babcock,  2  Sandf.  (N.  Y.)  520.  each  of  these  averments  is  a  separate 

South  Carolina, — ^Beckleyt/.  Moore,  and  distinct  defense.     Rumbarger  v. 

I  McCord  (S.  Car.)  464.  Stiver,  6  Ohio  99. 

Vermont. — Andover  v.  Mount  Hol-*^  Upon  an  Api^cattoii  to  Amaiid  a  Flea 

ly,  58  Vt.  373 ;  Torrey  v.  Field,  10  Vt.  it  was  held  proper  to  refuse  to  allow 

353;  Lruce  V.  Hoisington,  55  Vt.  341;  the  amendment,  it  appearing  that  the 

Waddams  v,  Bumham,  i  Tyler  (Vt.)  amendment  would    render    the    plea 

237.  duplicitous.      Dockery    v.   Miller,    9 

Virginia. — Cunningham  v.  Smith,  Humph.  (Tenn.)  735. 


10  Gratt.  (Va.)  255.  Answer  under  tlM   Code. — ^Duplicity 

Pvfioinuuice  and  Bzenae  tor  Npnper-  in  an  answer  under  the  code  arises 

tamaae*. — In  an  action  for  the  breach  where  two  or  more  defenses  are  set  up 

of  a  contract,  a  plea  of  performance  in  the  same  paragraph  of  one  answer 

which  at  the  same  time  contains  an  to  the  same    claim   in   a    complaint, 

excuse  for  nonperformance  is  bad  for  State  v.  Newlin,  69lnd.  108.  For  state- 

daplicity.     Benner  v,  Elliott,  5  Blackf.  ment  of  defenses  under  the  code,  see 

(Ind.)  452;  Star  Brick  Co.  v,  Ridsdale,  article  Answers  in  Code  Pleading, 

34  N.  ].  L.  439.     See  also  article  Per-  vol.  i,  p.  777. 

FORMANCB.  1.  A  plea  is  double  which  sets  up 

PtTOMBt  and  BelaaM. — In  an  action  several  facts  either  of  which,  if  true, 

of  debt  on  a  promissory  note,  a  plea  would  abate    the    attachment.    State 

of  payment  and  also  that  the  plaintiff  Bank  v.  Hinton,  i  Dev.  (N.  Car.)  400; 

executed    a    release   is  double.     Cal-  Cobb  v.  Force,  6  Ala.  468;  Cobb  v. 

hoan  V.  Wright,  4  111.  74.  Miller,  9  Ala.  499. 

/uttfleattoa  under  I4«il  Procaas  and  a.  McConnellt;.  Stettinius,  7  III.  714. 

Dnialof  Arreit. — In  an  action  for  false  Isaae  of  Fftot  and  Law. — ^A  plea  in 

imprisonment,  the  defendant  justified  abatement  which  presents  an  issue  of 

under  legal  process,  which  would  have  fact  for  the  jury,  and  at  the  same  time 

been  a  sufficient    defense,    and   then  an  issue  of  law  for  the  court,  is  bad 

averred    that  he  did  not   arrest  the  for  duplicity.     Trabue   v,  Higden,   4 

plaindff;  the  latter  also  being  a  sep-  Coldw.  (Tenn.)  635. 


ante  and  sufficient  defense,  the  plea        8.  Conover  v.  Tindall,  20  N.  J.  L. 

i  Q.  B.  89,  43 
f.  Seymour,  5  McLean  ( U.  S.)  268.  E.  C.  L.  645 ;  Stephen's  PI.  (Tyler's  ed.) 


was  held  bad  for  duplicity.     Stanton    517;  Wright  i/.  Watts,  3  CK  B. 


Jirtrtoitton  imdar  Procaia  and  Order  249. 

tfOomt. — In  an  action  of  trover  for  the  Bad  Plea  of  Tender.  —  In  an  action 

conversion  of  personal  property,  the  against  the  comptroller  of  public  ac- 

defendant  in  his  plea  justified  by  virtue  counts    of   Florida    and    his   trustees 

of  an  attachment  and  levy  and  also  by  under  his  official  bond  for  a  breach  of 

a  judgment  or  order  of  court.    This  the  conditions  of  said  bond,  defendant 

plea  was  held  bad  fordupUcity  because  pleaded  a  performance  of  all  his  duties 

it  was  impossible  to  ascertain  whether  as  comptroller,  and  also  a  tender  in 

the  defendant  relied  upon  the  delivery  warrants  on  tlie  treasury  of  the  terri- 

bj  the  sheriff  or  on  an  order  of  the  tory  of  Florida.     It  was  held  that  this 

court,  both  being  set  up  as  an  excuse,  plea  was  double,  notwithstanding  the 

and    either     presenting     traversable  fact  that  the  defense  of  tender  was  not 

points.    Welch    v,   }amison,    i   How.  well  pleaded,  inasmuch  as  tlie  treasury 

(Miss.)  160.  notes  mentioned  were  not  legal  tender. 

flMtf  Bzeemer. — Upon  scire  facias  Bemis  v.  State,  3  Fla.  16. 

against  an  executor  charged  with  hav-  Reference  to  Stmotiire  as  Well  as  811b- 

ing  received   a    certain    amount    of  Jeet-matter  of  Flea. — For  the  purpose 

money  which  he  had  failed  to  account  of    determining    whether    a    plea    is 
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Bnplieity  in  the  PIm.  D  UPLICITY.    iMti  CoaTtrgiiif  to  One  ?nit. 

3.  Facta  Conyeiging  to  One  Point. — While  the  plea  should  set 
forth  only  one  defense,  it  is  not  necessary  that  that  defense 
should  consist  of  a  single  fact,  and  no  matter  how  numerous  the 
facts  may  be,  so  long  as  they  all  tend  to  one  point  or  defense, 
the  plea  is  not  thereby  rendered  double.* 

double,  reference  should  be  had  to  the  Indiana, — Porter  v.  Brackenridge, 

frame  and  construction  of  the  plea  as  2  Blackf.  (Ind.)  385. 

well  as   to  the   matter    therein ;  and  Maine. — Potter  v,  Titcomb,  10  Me. 

where  two  defenses  are  combined  in  53;  Sturdivant  t;.  Smith,  29Me.  387. 

one  plea,  it  is  not  necessary  that  both  Maryland. — Stewardson  v.  White, 

should  be  sufficient  as  pleaded  in  order  ^  Har.  &  M.  (Md.)  455. 

to  render  the  plea  double.     Vaughan  Mississippi, — Clopton  v,  Spratt,  53 

V.  Everts,  40  Vt.  526.  Miss.  251. 

But  in  Kipp  v.  Bell,  86  111.  577,  the  New  yersey.—HtLTker  v.  Brink,  24 

defendant  in  an  action  by  a  creditor  of  N.  J.  L.  344;  Star  Brick  Co.  v.  Rida- 

a  private  corporation  against  a  share-  dale,  34  N.  J.  L.  428. 

holder  to  recover  money  due  on  an  un-  New    Tork. — ^Tucker    v.    Ladd,  7 

paid  subscription,  under  the  Act  of  1857  Cow.  (N.  Y.)  450 ;  Connelly  v.  Pierce, 

of  Illinois,  pleaded  that  he  had  paid  all  7  Wend.  (N.  Y.)  130;  Russell  v.  Rog- 

he  had  subscribed,  and  that  he  had  paid  ers,  15  Wend.  (N.  Y.)  351 ;  Strong  v. 

to  the  creditors  an  amount  of  money  Smith,  3  Cai.  (N.  Y.)  160;  Curriev. 

equal  to  the  amount  of  stock  held  by  Henry,  2  Johns.  (N.  Y.)  433;  Patcher 

him.    The  court  held  that  this  plea  v.  Sprague,    2  Johns.    (N.  Y.)  463; 

was  not  bad  as  presenting  two  grounds  Bradner  v.  Demick,  20  Johns.  (N.  Y.) 

of  defense,  because  only  one  defense  405. 

had  been  sufficiently  set  out  under  the  North     Carolina. — State    Bank  v. 

statute.  Hinton,  i  Dev.  (N.  Car.)  400. 

flea  In  Abatement. — In    Hooper  v,  Pennsylvania,  —  Philadelphia     v. 

Tellison,  22  Pick.  (Mass.)  250,  it  was  Wistar,  92  Pa.  St.  404;  Cununingsv. 

held  that  it  must  appear  that  the  sev-  Boyd,  83  Pa.  St.  372. 

eral  facts  set  up  in  a  plea  in  abatement  South  Carolina. — ^Beckley  v.  Moore, 

are  not  only  such  as  might  be  traversed  i  McCord  (S.  Car.)  464. 

by  the  plaintiff  and  a  material  issue  Vermont. — ^Torrey  v.   Field,  10  Vt 

joined  thereon,  but  each  of  the  facts  353;  Waddams  v.  Bumham,  z  Tyler 

must  be  such  as  would  alone  be  suf-  ( V t.)  233. 

ficient  to  abate  the  writ.  England. — Robinson    v.    Raley,  i 

The  Test  of  DnpUcity.  —  "  The  only  Burr.  320. 

safe  test  of  duplicity  is  to  see  whether  Thus  In  an  Action  of  Tmq^aii  for  tak- 

a  single  issue  can  be  made  to  contro-  ing  and  converting  plaintiff's  horse, 

vert  the    pleading,   by  denying    any  the  defendants  pleaded  in  bar  that  thej 

one   material  fact."     People  v.  River  were  selectmen  of  the  town,  etc.,  that 

Raisin,  etc.,  R.  Co.,  12  Mich.  389.  *'  the  town  voted  to  raise  the  sum  of 

Answers  In  Code  Pleading. —  An  an-  two  thousand  dollars  for  the  expendi* 

swer  under  the  code  is  not  double  when  tures  of  that  year,"  that  the  plaintiff 

issue  could   not  be    taken  on  either  was  duly  assessed  his  portion  of  the 

or  both  of  the  defenses.     Booher  v.  taxes  and  that  he  failed  to  pay  the 

Goldsborough,    44    Ind.    499.      And  same,  and  that  the  collector  took  the 

technical  deficiency  in  the  pleading  said  horse  and  sold  him  to  pay  said 

will  not  relieve  it  of  the  fault  of  du-  tax.    This  plea  was  held  to  be  good 

plicity.    Swinnev  v.  Nave,  22  Ind.  178,  because  the  facts  set  up  therein  con- 

disapproving  Thompson  v.  Oskamp,  stituted  but  one  defense.    Adams  v. 

19  Ind.  399.     For  the  manner  of  stat-  Mack,  3  N.  H.  493. 

ing  defenses  in  an  answer,  see  articles  Set-off. — In  an  action  for  the  recoT* 

Answers  in  Code  Pleading,  vol.  i,  ery  of  the  purchase  price  of  land,  a 

P-  777 ;   Counts,  Paragraphs,  and  plea  of  set-off  alleging  a  partial  failure 

Separate  Statements,  vol.  5,  p.  302.  of  consideration  by  reason  of  the  fact 

1.  Florida. — Sanderson  v,  Thomas,  *  that  one-half  of  a  spring  was  repre- 

17  Fla.  468.  sented  to  be  on  the  land  when,  in  fact, 

Illinois. — Kinney  v.  Turner,  15  111.  it  was  not,  and  also  that  there  was  a 

182 ;  Holland  v.  Kibbe,  16  111.  133.  deficiency    of   fourteen  acres  in  the 
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Suplieitj  in  the  BepUeation       D  UPLICITY,  and  BabMqnent  Pl«aaingi. 

4.  Xatteri  of  Induoement. — So  also  facts  which  are  merely 
matters  of  inducement  will  not  operate  to  make  a  plea  double.* 

6.  Immaterial  ICatten— Surplusage. — Nor  will  facts  upon  which 
issue  cannot  be  taken  and  which  are  merely  surplusage  render  a 
plea  double.* 

IT.  DupuoiTT  nr  the  Bepucatiov  avb  SuBnaiTEHT  PLXADnroe — 
1.  Duplicity  in  the  Beplication — a.  In  General. —  The  same 
general  rules  hereinbefore  stated  also  apply  to  the  replication 
and  subsequent  pleadings.  Thus  the  replication  must  not 
contain  more  than  one  complete  answer  to  the  plea.'  See  also 
article  DEPARTURE,  vol.  6,  p.  460. 

tract,  is  not  duplicitous,  because  these  Bank,  53  Miss.  474;  Conoyer  v.  Tin- 

mattera  constitute  but  one  entire  point,  dall,  20  N.   T.  L.  517;  Ford  v,  Bab- 

Grajson  v.  Buchanan,  88  Va.  351.  cock,  2  Sandf.   (N.  Y.)  520;  Bradner 

Dmi8. — In   an  action  of  assumpsit  v.   Demick,  20  Johns.   (N.    Y.)   406; 

on  a  promissory  note,  where  the  defen-  Derby  v.  Jacques,  i  Cliff.  (U.  S.)  425 ; 

dant  pleaded  duress  and  set  forth  in  de-  Elminger  v.  Drew,  4  McLean  (U.  S.) 

tail  the  circumstances  of  the  duress,  it  388. 

was  held  that  the  plea  was  not  double.  Matter    NeceBBaxUy    Implied.  —  The 

inasmuch  as  the  details  formed  one  statement  of  facts  which  must  neces- 

connected  proposition  and  raised  but  sarilv  be    implied  from    the  defense 

one  issue.     Bingham  t;.   Sessions,  6  pleaded  will  not  render  a  plea  duplic- 

Smed.  &  M.(Mis8.)  21.  itous.      Ford    v.    Babcock,  2   Sandf. 

Uflory  and  Payment. — In   an  action  (N.  Y.)  520. 

upon  a  usurious  contract,  a  plea  which  8.  Arkansas, — Kellogg  v.  Miller,  6 

set  up  payment  of  a  part  of  the  amount  Ark.  468;  McDaniel  v.  Grace,  15  Ark. 

claimed,  and  also  the  usurious  interest,  485. 

was  upheld  over  an  objection  that  it  New  Jersey, — Stults  v,  Buckelew, 

was  double.     Fugate  v,  Ferguson,  i  28  N.  J.  L.  151 ;  Berry  v,  Cahanan,  7 

Blackf.  (Ind.)  366.  N.  J.  L.  77. 

1.  Lord  V,  Tyler,  14  Pick.   (Mass.)  New  Torh, — ^McNulty  v.  Frame,  i 

165;  Hampshire  Mfg.  Bank  V.Billings,  Sandf.  (N.  Y.)  130;  Service  v,  Heer- 

17  Pick.  (Mass.)  87;  Hooper  v.  Jelli-  mance,  2  Johns.  (N.  Y.)  96;  Cooper  t;, 

8on,2aPick.  (Mass.)  250;  Ellis  t;.  Mar-  Heermance,  3  Johns.  (N.  Y.)  315. 

tin,  2  Smed.  &  M.  (Miss.)  187;  Ran-  Pennsylvania, —  McElroy  v,  Rail- 

Eom  f.  Cothran,  6  Smed.  &  M.  (Miss.)  road  Co.,  7  Phila.  (Pa.)  206;  Martin 

178;  State  V,  Commercial   Bank,   33  v.  Dearie,  i  W.  N.  C.  (Pa.)  9;  Ga- 

Miss.474;  Willey  v.  Carpenter, 64  Vt  rotry  v,  Trelawney,  i  W.  N.  C.  (Pa.) 

212;  Ryallst?.  Bramall,  i  Exch.  734.  156;  Wood  v,  Flannigan,  2  W.  N.  C. 

Co?«rtiire  and  Release  byHoaband. —  (Pa.)  406;  DeCoursey  v.   Guarantee 

Thus  in  an  action  brought  by  a  woman.  Trust,  etc..  Deposit  Co.,  3  W.  N.  C. 

the  defendant  may  plead  that  the  plain-  (Pa.)  518;   McCann  v.  Hosie,  i  Kulp 

tiff  was  married  after  the  cause  of  ac-  (Pa.)  197. 

tion  accrued  and  that  her  husband  exe-  United  States,  —  Craig  v.  Brown, 

cuted  a  release  to  him,  and  this  plea  Pet.  (C.  C.)  443. 

will  not  be  double,  because  while  at  See  also  U.  S.  v,  Gurney,  i  Wash, 

common  law  the  coverture  alone  is  a  (U.  S.)  447;  Cheasley  v,  Barnes,  10 

defense,  as  is  also  the  release,  yet,  to  East  73. 

plead  the    release,  the   averment    of  Aiwlgnment  of  Two  Distinct  Breaches, 

coverture  is  a  necessary  inducement.  ^If  defendant  pleads  omnia  perform- 

Bac.   Abr.,    Pleas,    A',    2,    cited    in  avit  or  non  damnificatus  to  an  action 

Stephen's  PI.  (Tyler's  ed.)  249.  on  a  bond,  a  replication  assigning  two 

S.  Dalton    v,    Drake,  75    Ga.    115;  breaches  of  the  conditions  of  the  bond 

Richmond,  etc..  Turnpike  Co.  v.  Rife,  is  bad  for  duplicity.     Sevey  v,  Black- 

2  Ind.  318;  Bruce  v,  Mathers,  2  Bibb  lin,  2  Mass.  541,  citing  Otis  v.  Blake, 

(Ky.)  294;  Rathbone  t\  Rathbone,  5  6  Mass.  337;  Austin  v  Parker,  13  Pick. 

Pick.  (Mass.)  222 ;  State  v.  Commercial  (Mass. )  222 ;  African  Co.  v.  Mason,  10 
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b.  SEVfeRAL  Facts  to  One  Point. — But  a  replicatioti  may 
contain  several  distinct  facts,  and  it  will  not  be  rendered  doobte 
thereby  when  such  facts  do  not  constitute  distinct  answers  to 
the  plea,  but  all  tend  to  and  make  one  reply.*  On  the  other 
hand,  a  simple  denial  of  the  facts  alleged  to  one  point  in  a  plei 
win  not  make  the  fepHcation  double  • 

e.  Cumulative  Denial. — ^The  replication  may  also  put  in 
Id^e  several  distinct  facts  set  out  In  the  plea  which  ftiake  but 
one  defense,  without  denying  each  separately.' 

d.  Immaterial  Facts— Inducement.— It  is  not  sufiiclefrt  to 

Mod.   337;   Cornwallis    v.   Saverj,  2'       2.  Calhoun  v.   Wright,  4  III.   74; 

Burr.  772.     See  also  article  Bonds,  Deut  7'.  Coleman,   10  Smed.    &  M. 

tol.  3,  p.  635.  (Miss.)  83 ;  Eden  i>.  Turtle,  10  M.  ft 

iMnt  PMtalie  «ii4  BMoftse.— Where  a  W.  635. 

frtte  to  an  action  on  d  pf-oniissorj  note  3.  In  O'Brien  v,  Saxon,  2  B.  ft  C. 

s^t«  up  (hat  the  promise  was  itiade  by  90B,  o  E.  C.  L.  268,  the  dedarfltion 

the  defendant  and  a  third  person,  and  itas  for  maliciously  and  withont  rea- 

that  a  release  was  executed  to  such  sonable  or  probable  cause  suing  out  a 

third  person,  it  would  have  been  a  suf-  commission  of  bankruptcy  against  the 

ficient  answer  to  deny  either  of  these  plaintiff.    The  defendant  pleaded  that 

facts,  and  a  replication  which  denies  the  plaintitf ,  before  sning  out  the  com- 

tyoth  the  joint  promise  and  the  release  mission,  beifig  a  trader,  and  indebted 

is  therefore  bad  for  duplicity.    Tubbs  to    the    defemlant    In    one    htmdred 

i),  Caswell,  8  Wend.  (N.  Y.)  130.  pounds,  became  bankrupt^  etc.    The 

Matters  Dtvlalble.— If  an  action  be  plaintiff  replied  de  injuria.  The  de- 
brought  for  trespass  in  two  closes  and  fendant  demurred,  and  assigned  for 
the  defendant  pleads  one  matter  of  de-  cause  that  the  plaifltiff  had  attempted 
fense  applying  to  both,  the  plaintiff  to  put  in  issue  three  distinct  things: 
ihfly  in  his  replication  reply  one  an-  Tia.,  the  trading,  the  petitionitigcied- 
swer  to  so  much  of  the  plea  as  covefs  itor's  debt,  and  the  bankruptcy.  The 
one  close  and  another  answer  to  that  court  held  the  replicatioti  good, 
patt  of  the  plto  which  covers  the  other  because  the  *'  three  facts  connected 
close.  Little  v.  Blunt,  13  Pick.  (Mass.)  together  constitute  but  one  entire 
475.  See  also  Owen  v,  Henderson,  7  proposition,  and  therefore  the  fejrti- 
Ala.  641;  Trethewy  -o,  Ackland,  2  cation  is  good."  See  dlso  Bednisoft 
Saund.  48*;  Johns  v,  Whitley,  3  Wils.  v.  Thelwell,  7  M.  &  W.  cia ;  Webb  tf. 
I27.  Weatherby,  i  Bing.  N.  Cas.  502,  27  E. 

1.  Alabama, — Owen  v.  Henderson,  C.  L.  474;  Bell  v.  Tuckett,  3M.  ft  G. 

7  Ala.  6d.i.  785, 42  E.  C.  L.  409;  Pigeon  v,  Osbom, 

///fWj.—Het'efordf;.Crow,A  111.4*3.  12  Ad.  &  El.   715,  40  E.G.  \^,iffi\ 

Massachusetts, — Otis    v,    Blake,    6  Iron    Clad    Dryer    Co.    r.    Chicago 

Mass.  337.  Trust,   etc..   Bank,  50  111.  App.  464, 

Mississippi. — State  v.  Commercial  decided  upon  the  authority  of  Isaac  v. 

Bank,  33  Miss.  496.  Farrar,  i  M.  &  W.  65 ;  GHflin  v.  Yates, 

JVeixf  Hampshire,— 'tthh^tA  v.  Til-  2  Bing.  K.  Cas.  579,  29  E.  C.  L.  430. 

ton,  24  N.  H.  122;  Hunt  v.  Haven,  52  Denial  Of  8av«rfll  FlMtt  1N4)ii]letin|r. 

N.  H.  162.  —But  it  is  said  that  though   several 

JfeiU  Tork, — Russell  v,  Rogers,  15  facts  may  often  be  travei^«l  cumula* 

Wend.  (N.  Y.)  351;   M'Clure  v,  Er-  tively,  where  they  together  constitnte 

#in,  3  Cow.  (N.  Y.)  313.  but  one  ground  of  defense,  yet  care 

Tennessee,  —  Pilcher    v.    Hart,     i  must  be  taketi  to  traverse  thenii  fiot 

Humph.  (Tenn. )  536.  copulatively,   but  in  the  disjunctiTe, 

Virginia. — Virginia   F.  ft  M.  Ins.  whenever  proof  of  all  of  them  Is  not 

Co.  V,  Saunders,  @S  Va.  973.  absolutely  incumbent  oti  the  o|>poftite 

United  Statts. — Jackson  v.  Rutidlet,  party.    (Joram  v.  Sweeting,  3  Saund. 

t  Woodb.  &  M.  (U.  S.)  381.  207;  Moore  v,  Barthrop,  i  B.  ft  C  5i 

Bng-land. — Cornwallis  v,  Savery,  2  8  E.C.  L.  3;  Stubbs  v,  Lainson*  5  D. 

Burr.  772.  P.  C.  162. 
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render  a  replication  double  that  it  sets  out  facts  which  are 
immaterial,  or  are  only  matter  of  inducement.* 

S«  PteadiagB  Bulweqntiit  to  Beplioatien. — As  hereinbefore  stated, 
the  vice  of  duplicity  may  occur  in  any  pleading,^  and  it  is  un* 
necessary  ta  repeat  the  general  rules  already  set  out.* 

v.  Qbjsotiov  vob  Dxr^LioiTT— How  Taxev— 1.  At  Oomm<ni  Law. 
— At  common  law  duplicity  is  ground  for  special  demurrer  only, 
the  objection   being  waived   unless  it  is  so  taken,^  and  the 

1.  Hereford    v.    Crow,  4  111.  423;  x  Bibb  (Ky.)  554;  Arnold  t^.  Com.,  8 

State  V.  Commercial  Bank,  33  Miss.  B.  Mon.  (Ky.)  no. 

4^5;  Nelson  v.  Lounsbury,  3  Barb.  Maine. — Kyan  v.  Watson,  2  Me.  382 ; 

(N.  Y.)  125;  Livingston  t^.Ostrander,  Briggs   v.  Grand   Trunk   R.  Co.,  54 

9  Wend.  (N.  Y.)  306;  Webb  v,  Weath-  Me.  375 ;  Scott  v,  Whipple,  6  Me.  425. 

crby,  I  Bing.  N.  Cas.  502,  27  E.  C.  L.  Maryland-. — State  v.  Green,  4  Har. 

474*  &  J-  ( Md. )  542 ;  Shafer  v,  Stonebraker, 

«.  I  Chitty  PI.  (i6th  Am.  ed.)  250.  4  Gill  &  J.  (Md.)  345. 

».  R^oimter.— The  defendant  should  Massachusetts'.— Otis     v.    Blake,    6 

deny  in  his  rejoinder  only  such  facts  Mass.  337;  Com.  v.  Tuck,  20  Pick. 

as  are  necessaty  to  be  denied  in  order  (Mass.)  361. 

to  make  a  complete  defense  to  the  rep'  Mississippi. — State    v.    Brown,    34 

lication,  and  if  two  facts  are  denied,  Miss.  6SS ;  Mobley  v.  Keys,  13  Smed. 

the  denial  of  either  of  which  is  suffi>  &  M.  (Miss.)  679. 

cient  to  defeat  the  cause  of  action,  the  Ne-w    York. — Wolfe  v.  Luyster,   i 

rejoinder  is  double.    Satterlee  v.  Ster-  Hall  (N.  Y.)  146;  Roberts  v.  Kelly, 

ling,  8  Cow.  (N.  Y.)  233;  Tuttle  v.  2  Hall  (N.  Y.) 307;  McNultyt;.  Frame, 

Smith,  10  Wend.  (N.  Y.)  388;  Boat-  i  Sandf.  (N.  Y.)  128;  Bradner  v.  Dem- 

right  f.  State,  8  Blackf.  (Ind.)  8.     See  ick,  20  Johns.  (N.  Y.)  405. 

alto  article  Rejoinder.  Ohio. —  Franklin    Bank    v.   Bartlet, 

•nrr^oiiider — Statement    of  Sereral  Wright  (Ohio)  741. 

Facts  to  One  Folat. — ^The  statement    of  Pennsylvania. — Smith  v.  Latour,  18 

several  facts  in  a  surrejoinder  is  not  Pa.  St.  247. 

objectionable  where    they    constitute  Vermont. — Green    v.   Seymour,   59 

the  same  entire  defense  to  the  preced-  Vt.  459;  Walker  v.  Sargeant,  14  Vt. 

ing  pleading,  and  form  one  connected  247 ;  (3nion  v.  Clark,  18  Vt.  365 ;  Wil- 

proposition.     Potter  v.  Titcomb,   10  ley  v.  Carpenter,  64  Vt.  212. 

Me.  53.  Kot  Ayallable  by  Ezoeptlon  to  Ttstl- 

4.  ^/aAtfjPia.— Gamett   v*    Yoe,   17  mony. — ^The  question  of  duplicity  can- 
Ala.  74.  not    be    raised    by    objection    to  the 

Connecticut. — Holly    v.  Brown,   14  admission  of  testimony.     Grififen  v. 

Conn.  268;  Havens  v,  Hartford,  etc.,  Barr,  60  Vt.  599. 

R.  (^.,  26  Conn.  224;  Starr  v.  Hen*  Kotlon  In  Arrest  of  Judgment.— By  the 

ihaw,  I  Root  (Conn.)  242.  weight  of  authority,  duplicity  cannot 

(rf^r^'a.^Martin    v,  Bartow  Iron  be  taken  advantage  of  on  motion  in 

Works,  35  Ga.  320.  arrest  of  judgment.    But  there  is  con- 

Illinois. — Iron  Clad  Dryer  Co.  v,  siderable  conflict  among  the  decided 

Chicago  Trust,  etc.,  Bank,  50  111.  App.  cases  upon  this  question.    See,  for  a 

4S4;  Armstrong  v.   Webster,  30  111.  collection  of  all  liie  cases,  article  Ar- 

m;  St.  Louis,  etc.,  R.  Co.  v.  Hill,  11  rest  op  Judgment,  vol.  2,  p.  802.  - 

In.  App.  248;  Chicago  West  Div.  R.  Exception — ^Plea  In  Abatement. — Du- 

Co.  V,  Ingraham,  131  111.  665.  plicity  in  a  plea  in  abatement  may  be 

Indiana. — Reno     v.     Hollowell,    2  reached   on  general  demurrer.    This 

Blackf.  (Ind.)  38 ;  King  v.  Anthony,  is  an  exception  to  the  general   rule, 

a  Blackf.  (Ind.)  131;  Barrett  v.  Ruitt,  State  Bank  v.  Hinton,  i  Dev.  (N.Car.) 

3  Ind.  571;  Neflf  v,  Powell,  6  Blackf.  400;  Walker  v.  Sargeant,  14  Vt.  247; 

(Ind.)  420 ;  Martin  v.  Ray,  i  Blackf.  Ryalls  v.  Bramall,  i  Exch.  738.    See 

(Ind.)  291.  also  article  Qemurrers  at  Common 

Kentucky. — Richards    v.    Allen,    i  Law   and    under  Code,  vol.  6,   p. 

Bibb  (Ky.)  190;    Singleton  V.  Carr,  292. 
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demurrer  must  not  only  assign  it  as  a  cause,  but  must  point  out 
wherein  the  duplicity  consists.* 

2.  Under  Codes  and  Statntei. — ^This  rule  has  been  changed, 
however,  in  many  of  the  states,  as  where  codes  of  procedure  have 
been  adopted,  in  which  case  the  objection  is  generally  taken 
by  a  motion  to  strike  out  or  to  separate,^  while  in  other  states 
which  have  not  adopted  the  code,  the  common-law  practice  has 
been  modified  by  statutes  abolishing  the  special  demurrer.* 

1.  Georgia, — Martin  v.  Bartow  Iron  8.  See    articles    Counts,    Para- 

Works,  35;  Ga.  320.  graphs  and  Ssparate  Statbm bnts, 

Illinois. — Holmes  v,  Chicago,  etc.,  vol.  5,   p.   302;    Answers  in  Codk 

R.  Co.,  94  111.  445.  Pleading,  vol.  i,  p.  777. 

Maine. — Briggs  v.  Grand  Trunk  R.  8.  Kotton  in  Lieu  of  Special  Deaniner. 

Co.,  54  Me.  375 ;  Scott  v,  Whipple,  6  — ^A  motion  to  strike  out  is  the  proper 

Me.  425.  remedy  in  lieu  of  a  special  demurrer 

Mississippi,  —  Moblej  T'.  Keys,    13  Star  Brick  Co.  v.  Ridsdale,  34  N.  J 

Smed.  &  M.  (Miss.)  679.  L.  429;  Stults  7.  Buckelew,  38  N.  T 

Nevf  Torh, — Bradner  v.  Demick,  ao  L.  151 ;   Wilson    v.    Johnson    (N.  J 

Johns.  ( N.  Y.)  405;  McNultyv.  Frame,  1894),   29  Atl.    Rep.  421;  Trabue  v 

I  Sandf.  (N.  Y.)  128.  Higden,  4  Coldw.  (Tenn.)  625.    Sec 

Ohio, —  Franklin    Bank  t;.   Bartlet,  also  Hunter  v,  Wilkinson,  44  Miss. 

Wright  (Ohio)  741.  728. 

Vermont. — Willey  v.  Carpenter,  64  In  Alabuna  a  demurrer  will  not  lie 

Vt.  212;  Onion  v.  Clark,   18  Vt.  365;  for  duplicity,  but  the  proper  remedy 

Green  v,  Seymour,  59  Vt.  459.  was  held  to  be  a  motion  to  strike  out 

England.  —  Lamplough    v.   Short-  or  an  explanatory  charge.     Boiling  v. 

ridge,  i  Salk.  219.  McKenzie,  89  Ala.  470.    See  also  Cor- 

Bofltetonoy  of  Demurrer. — A  demurrer  pening  v.  Worthington,  99  Ala.  t^\. 

to  the  replication  on  the  ground    of  But  it  seems  that  duplicity  in  a  dila- 

duplicity  is  sufficiently  specific  by  an  tory  plea  is  still  subject  to  demurrer, 

averment  that  the  replication  traverses  Houston  v,  Hilton,  4/]  Ala.  374;  Lewis 

several  distinct  and   material  allega-  v.  Lee  County,  66  Ala.  488 ;  Ewing  v. 

tions  in  the  plea.     McNulty  v.  Frame,  Shaw,  83  Ala.  333 ;  Cannon  v.  Lindse/, 

I  Sandf.  (N.  Y.)  128.  85  Ala.  198. 

The  cause  of  demurrer  is  sufficiently  Hi  Kaaaaelnuietta  it  was  held  that  the 

assigned  in  a  special  demurrer  which  special   demurrer   having  been  abol- 

states  that  the  plaintiff,  having  by  his  ished,  and  duplicity  being  only  a  ground 

first  count  complained  of  one  single  for  special  demurrer  at  common  law, 

act  and   trespass,   by  his  replication  an  objection  on  that  ground  could  not 

and   new  assignment  attempts  to  in-  be  taken  in  any  case.    King  v,  Howard, 

troduce  and  put  in  issue  several  dis-  i  Cush.  (Mass.)  141.  See  also  Sweeney 

tinct  acts  of  trespass  with  respect  to  v.   Baker,   13  W.   Va.  201 ;  Coyle  v. 

the  breaking  and  entering  the  same  Baltimore,    etc.,   R.  Co.,   11  W.  Va. 

close.    Cheasley  v.  Barnes,  10  East  73.  106. 
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DURESS  AND  COMPOUNDING  FELONY. 

By  James  B.  Clark. 

L  Duress,  245. 

1.  IVAo  may  Plead,  245. 

2.  Necessity  of  Special  Plea,  247. 

3.  Setting  Out  Facts,  247.- 

4.  Sufficiency  of  Plea,  248. 

5.  Effect  of  Plea,  250. 

6.  Instructions,  252. 

7.  Findings,  252. 

n.  CoMFOXTKBure  Feiovt,  253. 

CROSS-REFERENCES. 

i4j  /i?  Actions  to  Recover  Involuntary  Payments,  see  article  PA  YMENTS, 
Other  Matters   Related  to  the  Subject,  see   articles   EXTORTION ; 
OFFICIAL  BONDS. 

1  SlTBEflS — 1.  Who  may  Plead. — While  unquestionably  the  party 
against  whom  duress  has  been  exercised  may  plead  it  to  avoid  his 
act  procured  thereby,  the  right  of  coactors  or  of  strangers  to 
avail  themselves  of  a  like  plea  is  by  no  means  well  settled.  The 
early  English  cases  denied  the  right  to  any  person  other  than 
him  upon  whom  the  duress  was  practiced,'  and  the  doctrine  thus 
established  seems  to  have  been  adopted  by  many  of  the  courts  of 
this  country.*    In  accordance  with  this  rule  a  surety  cannot  plead 

1.  In  one  of  the  earliest  cases,  Hus-  Obligor  and  ObUgee. — In  an  action  on 
combe  V.  Standing,  Cro.  Jac.  187,  it  was  a  bond,  one  joint  obligor  cannot  plead 
held  that  where  a  bond  was  obtained  the  duress  of  his  coobligor.  Spauld- 
from  two  persons,  from  one  freely  and  ing  v.  Crawford,  27  Tex.  155. 

from  the  other  by  duress,   the    one  Grantor  and  Grantee. — None  but  the 

who  executed  the  obligation  of  his  free  grantor  or  his  heirs  can  plead  that  a 

will  could  not  escape  liability  by  setting  deed   made  by  him  was  obtained  by 

up  and  establishing  the  duress  of  his  duress.    Worcester  v,  Eaton,  13  Mass. 

coobligor.     And  see  Bacon's  Abr.,  tit.  371. 

Duress  (>f);  2  Rolle'sAbr.  124;  Keil-  Grantor  of  Lessee  and  Lessor.  —  A 

way,  154  A.  PI.  3;   Baylie  v,  Clare,  2  grantee  of  land,  a  portion  of  which  is 

Brownl.    276 ;    Mantell    v,    Gibbs,    i  under  lease,  made  by  his  grantor,  can- 

Brownl.  64;  Wayne  v.  Sands,  Freem.  not  set  up  that  the  lease  was  executed 

35^  under  duress.     Schee   v.  McQuilken, 

2.  McClintick  v.  Cummins,  3  Mc-  59  Ind.  269. 

Lean  (U.  S.)  158;  Steinbaker  v.  Wil-  Pnrcliaser  and  Creditors  of  SeUer.— 
son,  1  Leg.  Gaz.  (Pa.)  76;  Oak  v.  That  a  bill  of  sale  was  procured  by  du- 
Dustin,  79  Me.  23.  ress  cannot  be  set  up  by  creditors  of 
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the  duress  of  his  principal,^  nor  can  a  person  occupying  a  like 
relation  to  the  maker  of  a  promissory  note  plead  the  duress  of 
the  latter  to  avoid  his  own  liability.* 

On  the  other  hand,  this  doctrine  has  been  held  applicable  only 
to  cases  depending  upon  common-law  principles,  and  not  to  cases 
where  statutory  principles  interpose,*  and  in  some  jurisdictions 
indorsers  and  makers  of  promissory  notes  are  accorded  the  right 
to  plead  the  duress  of  the  maker  or  the  comaker  of  the  note 

the  seller,  or  by  an  officer  attaching  executiiuf  the  obligation  was  ignorant 

the  goods  in  their  behalf.     Lewis  r.  of  the  circumstances  which  rendered  it 

Bannister,  i6Gray  (Mass.)  500.  avoidable  by  th£  principal.     Hazard- v. 

Parent    and   Oldld. — A    father    may  Oris  wold,  31  Fed.  Rep.  178. 

plead  the  duress  of  his  child.     Harris  v.  8.  KikMr.— ^  plea  by  the  maker  of  a 

Carmody,  131  Mass.  51, 20  Am.  L.  Reg.  promissory  note«  that  it  was  given  to 

(N.  S.)  663 ;  Bacon's  Abr.,  tit.  Dureas  release  a  Uurd  party  from  an  unlawful 

(B).  arrest,  presents  no  defense.     Robinson 

HutlMnd   and    Wlfis.  —  See    Bacon's  v.  Gould,  11  Cush.  (Mass.)  55. 

Abr.,  tit.  Duress  (B),  Joint  Maker. — One  who  freely  signs 

A  wife  may  plead  the  duress  of  her  a  promissory  note  cannot  successfully 

husband  in  an  action  by  her  to  recover  plead  the  duress  of  another  who  signed 

her  property  wrongfully  obtained  from  with  ham,     Peisier  v.  Mclntire  (Mass. 

him.     Koehler  v.  Wilson,  40  Iowa  183,  1785),  cited  in  2  Dane's  Abr.  &  Dig. 

</M/f}v^f>//fff^Huscombe  tf.  Staodtng,  224.     And  see  also   Fay  v.  Dailey,  6 

Cro.  Jac.  187.  Wis.  42. 

In  So  linger  v,  Earle,  82  N.  Y.  393,  it  Indoxmer. — A  plea  by  the  voluntaj^ 

is  said  that  the  doctrine  of  Smith  v.  indorser  of  a  promissory  note,  that  it 

Bromley,  Doug.  696,  wherein  the  sister  was  procured  to  be  made  by  duress,  is 

of  a  bankrupt  was  allowed  to  recover  insufficient  as  a  defense.    Bowman  ?. 

back   money   exacted    by  a    creditor,  Hiller,  130  Mass.  153. 

and  cases  following  it,  can  only  be  as-  I.  lliompsoo  v.  Lock  wood,  15  Johns, 

serted  in  behalf  of  the  debtor  himself  or  (N.  Y.)  256  (commenting  on  aiid  dis- 

of  a  wife  or  husband  or  near  relative  of  iing-Htshinff  Huscombe   v.   Standing, 

blood  of  the  debtor  who  intervenes  in  his  Cro.  Jac.  187) ;  Hazard  v.  Griswold,*! 

behalf,  and  that  a  person  remotely  re-  Fad.  Rep.  19^.   And  see  State  t\  Braot- 

Uted  by   marriage  to  a  debtor,  who  ley,  27  Ala.  45 ;  Deer  Lodge  Coualy  v. 

pays  money  to  his  creditor  to  induce  At,  3  Mont.  168. 

him  to  sign  a  composition,  cannot  be  Dnanthorlied  Bond  to  Sheriff. — The 

deemed  to  have  paid  under  duress  by  rule  that  one  obligor  cannot  plead  that 

reason  simply  of  that  relationship,  or  a  bond  was  obtained  of  his  coobligor 

of  the  interest  which  he  might  natur-  by  duress  does   not  apply  to  a  bond 

ally  take  in  his  relative's  affairs.     See  taken  by  a  sheriff  from  a  defendant 

also  Davis  v.  Luster,  64  Mo.  43.  whom  he  had  no  right  to  detain  in 

1.  Mantell  v,  Gibbs,  i   Brownl.  64 ;  custody.     Thompson  v,  Lockwood,  15 

Plummer  v.  People,  16  111.  358 ;  Thomp-  Johns.  (N.  Y. )  256. 

son  V,  Buckhannon,  2  J.  J.  Marsh.  ( Ky.)  Defeotive  Bond. — Sureties  may  plead 

418 ;  Tucker  t'.  State,  72  Ind.  242  ;  Oak  the  duress  of  their  principal  to  a  bond 

V,  Dustin,  79  Me,  23.     And  see  Hug-  not   executed    according  to   law  and 

gins  V,  People,  39  III.  246.  while    the    party  was    under    arrest. 

Knowledge  liy  florety  of  Duress. — A  Governor  v.  Williams,  Dudley  (Ga.) 

surety  on  a  recognizance  cannot  plead  244. 

duress  of  fmprisonment  of  the  princi-  Bond   for   Jail  Liberties. — ^A    surety 

pal  if  he  had  full  knowledge  of  the  cir-  may  plead  that  a  statutory  bond  for 

cumstances  of   the    detention    of   the  the  liberties  of  the  prison  was  executed 

prisoner  and  with  such  knowledge  vol-  by  the  debtor  under  duress.     Hawes 

untarily    entered    on    the   obligation,  v.  Marchant,  i  Curt.  (U.  S.)  143. 

Haney  v.  People,  12  Colo.  345.  Bastardy   Bond. — The    surety   on  a 

Duress  to  the  principal  upon  a  bond  bastardy  bond  may  plead  the  duress  of 

may  not  be  pleaded  by  the  surety,  at  the  principal.     Fisher  v»  Shattuck,  17 

least  unless  the  surety  at  the  time  of  Pick.  (Mass.)  252. 
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upon  which  their  liability  is  predicated.^ 

For  treatment  of  this  branch  of  the  subject  in  extenso^  see  title 
Duress,  Am.  and  Eng.  Encyc.  of  Law. 

8.  iMMiity  (tf  Bjieoial  Plea.-7-Duress  is  not  available  as  a  defense 
under  the  general  issue,  but  must  be  specially  pleaded,^  and  the 
nature  of  the  duress  relied  on  should  be  specincally  stated.' 

3.  Setting  Out  F^cts. — Neither  evidence  npr  legal  conclusions 
should  be  set  forth,  but  (he  substantive  facts  constituting  the 
alleged  duress  should  be  shown  and  their  effect  left  for  the 
determination  of  the  court.^ 

I.  Strong  V.  Granais,  26  Barb.  (N.  premisee,  the  provisions  of  Gen.  Stat., 

Y.)  123;  Ingersoll  v.  Roe,  65  Barb.  c.  129,  ^^  17-37,  requiring  duress,  when 

(N.  Y.)  346;  Osborn  v.  Robbins,  36  relied  on  as  a  defense  to  a  declaration 

^>  Y'3^f  Griffith  v,  Sitgreaves,  90  upon   an   executory  contract,   to    be 

Pa.  St.  161 ;  Evans  v.  Huey,  x  Bay  (S.  specified  in  the  answer,  have  no  appli- 

Car.)  13.  cation,  and  the  defense  need  not  be 

ManttOB  of  Tnrt<WBnl^. — ^The  maker  specially  pleaded.    Harris  v,  Carmody, 

ol  a  promissory  note  is  not  precluded  131  Mass.  51,  20  Am.  L.  Reg.  (N.  S.) 

from  setting  up  that  it  was  obtained  by  663. 

duress,  for  the  reaaoo  that  he  retains  Flaadiiiff  SarMs  la  Eq^itF* — Where  a 

aa  Indemnity  from  the  Uability  for  contract  is  sought  to  be  enforced  in 

which  the  note  was  given.     Gillett  v.  equity,  undue  influence  to  procure  the 

Ball,  9  Pa.  St.  13.  execution  of  the  contract  may  be  set 

%.  Bacon's  Abr.,  Duress  (Z7);  5  Dane  up  by  answer  as  a  defense,  though  a 

Abr.  &  Dig.  373 ;  6  Dane  Abr.  &  Dig.  cross  bill  will  be  necessary  if  the  de- 

13Q;  3  Inst.  482;   Tidd's  Prac.  650;  2  fendant  seeks  relief  by  the  delivery 

Cbitty  PI.  (i6th  Am.  ed.)  369;  Whelp-  or  the  cancellation   of   the  contract, 

dale's  Case,  5  Coke  1196;  Edwards  v.  Rau  v.  Von  Zedlitz,  133  Mass.  164. 

Brown,  I   Tyr.   183;  Union   Bank  v.  Where,    under    Gen.   Stat.    Mass., 

Ridgely,  i  Har.  &  G.  (Md.)  325 ;  Wor-  c.  113,  ^  3,  Laws  11,  a  single  creditor 

cesterv.  Eaton,  13  Mass.  371.    But  see  files  a  bill  in  equity  against  husiMind 

Hinesbvrgh  v.  Sumner,  9  Vt.  23.  and  wife  and  a  trustee,  under  a  mar- 

VOB  Sit  FaoftUA. — If  a  deed  is  void-  raage  settlement,  seeking  to  establish, 

able  at  the  time  of  pleading,  for  duress,  liis  debt  and  to  procure  payment  out 

tbe    obligor    cannot    plead    nou    est  of  the  trust  fund,  the  equitable  defense 

factum^  but  should  plead  tiie  duress  of  undue  influence  and  threats  may 

specially.    3  Dane's  Abr.  &  Dig.  466,  properly  be  set  up,  and  the  defendant 

citing  I  Sauad.  391;  Taylor's  R.  281.  need  not  show  duress  at  law  for  the 

9«St  OB  90nA. — In  debt  on  a  bond  for  purpose  of  avoiding  Uability  on  the 

arrears  of    account,   duress    may    be  claim.    Rau  v.  Von  Zedlitz,  133  Mass. 

pleaded,  and  without  such  a  plea  the  164. 

bond  will  not  be  avoided.    5  Dane's  8.  At  common  law  the  special  man- 

Ahr.  &  Dig.  373.  ner  of  the  duress  was  required  to  be 

PBOOf  of  BKoenttOB  of  Dood  by  SWBaa. —  pleaded ,  f .  «. ,  whether  per  m inas  vita^ 

Proof  that  a  deed  executed  in  pursu-  minas  imprisomamf  etc.    3  Bacon's  Abr. 

ance  of  a  trust  was  made  under  duress  255 ;  Whelpdale's  Case,  5  Coke  119,  5 

is  inadmissible,  unless   the  duress  is  Dane  Abr.  &  Dig.  375. 

specially  pleaded  as  affirmative  matter  fionUe  Floadliig. — A  plea  per  duress 

in  avoidance.     Nordholt  v.  Nordholt,  and  per  mimas  is  double,  and  bad  on 

87  Cal.  553.  special  demurrer.      5  Dane    Abr.    & 

Bala  la  Vow  Jonoy. — In  New  Jersey  Dig.  373. 

duress  is  a  matter  of  strict  defense.  4.  Richardson  v.    Hittle,    31    Ind. 

Bordentown  Tp.  v.  Wallace,  50  N.  J.  119;    Kraemer    v,    Deustermann,    37 

L.  13.  Minn.  469;    Buchanan  v.  SahleiB,  9 


Mo.  App.  553 ;  Turley  v,  Edwards,  18 
ilnwtteB  of  Mamaohniotts  ttatote.— In    Mo.  App.  690. 

a  suit  under  Gen.  Stat.  Mass.,  c.  137,        Vecaaai^of  Vse  of  Woid  '*Ihix«8S."~ 
to  recover   possession  of  mortgaged     While  it  is  not  necessary  to  use  the 
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4.  SnAoiency  of  Plea — impriMiimtBt. — A  plea  of  duress  by  impris- 
onment must  show  that  the  imprisonment  was  unlawful.^ 

Per  KlnM.  —  And  where  per  minas    is    relied    on,  the  plea 
must  state  the  nature  of  the  threats^  as  well  as  the  nature  of 

word  *' duress"  in  a  plea  thereof,  jet  and  that  under  such  illegal  and  forcible 
facts  constituting  it  must  be  properly  imprisonment  and  restraint  of  his  lib- 
set  forth.  Gates  v.  Dundon  (Citj  ertj,  and  to  procure  a  release  and  dis- 
Ct.))  i8  N.  Y.  Supp.  149.  charge  from  such  illegal  and  forcible 
Unlawful  Iminrlaoiimeiit.  —  In  scire  imprisonment  and  restraint  of  his  lib- 
/inc/nj  against  bail  upon  recognizance  in  ertj,  defendant  made  and  subscribed 
a  case  of  felony,  a  plea  that  at  the  time  said  writing,"  etc.  State  v.  Brantley, 
of  entering  into  the  recognizance  the  27  Ala.  45. 

principal  was  unlawfully  imprisoned  Where  jc/W/ac/ajr  on  a  recognizance 
by  the  commonwealth  and  detained  in  shows  the  indictment  of  the  principal, 
prison  until  by  force  and  duress  of  the  that  he  was  held  to  bail,  and  that  he 
imprisonment  the  recognizance  was  was  lawfully  in  the  custody  of  the 
entered  into,  does  not  present  a  defense  sheriff  for  that  purpose,  a  plea  by  the 
for  the  bail,  as  such  a  plea  tenders  no  sureties  of  duress  of  the  principal, 
issue  of  fact,  but  presents  a  mere  ques-  which  fails  to  show  that  the  imprison- 
tion  of  law — whether  the  imprison-  ment  was  unlawful,  is  bad.  Huggins 
ment  alleged  in  ihe  scire  facias  2k,nd  v.  People,  39  111.  241. 
confessed  in  the  plea  was  unlawful  and  Legal  imprlaonment. — When  impris- 
the  recognizance  consequently  void  onment  was  by  virtue  of  legal  process, 
for  duress.  Archer  v.  Com.,  10  Gratt.  a  plea  of  duress  is  not  supported  unless 
(Va.)627.  it  appear  that  the  arrest  was  process 
CoeroiOB  of  Wife  by  Hutband. — An  sued  out  maliciously  and  without  prob- 
answer  by  a  wife,  to  a  suit  upon  a  note  able  cause,  or,  that  while  the  party 
and  a  mortgage  given  to  secure  the  was  under  lawful  arrest,  unlawful  force, 
same,  that  she  was  induced  l)y  the  per-  constraint,  or  severity  was  inflicted 
suasion  of  the  payee  and  the  coercion  upon  him,  by  reason  of  which  the  in- 
of  her  husband  to  execute  the  mort-  strument  sought  to  be  avoided  was  ex- 
gage,  is  bad  in  failing  to  aver  facts  ecuted.  Spaulding  v.  Crawford,  27 
constituting    the    alleged     coercion.  Tex.  155. 

Richardson  v,  Hittle,  31  Ind.  119.  nea  airainst  Note  by  Father  to  Seeim 
Dnreifl  of  Qooda. — A  plea,  in  an  ac-  Release  of  Son. — An  answer  to  a  com- 
tion  on  a  promissory  note,  that  the  plaint  on  a  promissory  note,  that  it  was 
note  was  obtained  by  duress  of  goods,  given  for  the  purpose  of  securing  the 
should,  it  seems,  allege  the  circum-  release  of  the  defendant's  infant  son 
stances  under  which  the  plaintiff  from  an  illegal  arrest  on  a  charge  pre- 
claimed  to  detain  the  goods.  Kearns  ferred  against  him  by  the  plaintiff,  is 
V.  Durell,  13  Jur.  153,  6  C.  B.  596,  60  bad  in  not  showing  in  what  the  alleged 
E.  C.  L.  596,  18  L.  J.  C.  P.  28.  illegality  of  the  arrest  consisted.  Gar- 
Code  neading. — In  pleading  under  riott  v.  Abbott,  28  Ind.  9. 
code  practice  it  is  necessary  to  allege  Motion  to  Strike  Out  Plea. — ^To  entitle 
the  facts  upon  which  the  duress  is  a  plea  of  duress  of  imprisonment  to 
predicated.  Commercial  Bank  v.  stand  against  a  motion  to  strike  out,  it 
Rochester,  41  Barb.  (N.  Y.)  341.  must  appear  that  the  duress  of  impris- 
Unnecessary  Detail. — A  plea  to  an  onment  was  other  than  by  lawful  proc- 
action  on  a  note,  that  the  note  was  ess.  Clark  v.  Turnbull,  47  N.  J.  L.  265. 
procured  by  duress,  and  setting  forth  2.  2  Greenleaf  Ev.,  \  301 ;  i  Bl. 
in  detail  the  nature  of  the  duress,  is  Com.  131;  Civ.  Code  La.,  arts.  1845- 
not  vitiated  by  such  detail,  though  it  1847. 

may    be    unnecessary.      Bingham    v.        A  plea,  in  an  answer  to  an  action 

Sessions,  6  Smed.  &  M.  (Miss.)  13.  on  a  promissory  note,  that  defendant 

1.  Plea  by  Surety  on  Becognisance. — ^To  signed  the  same  because  of  his  in- 

scire  facias  on  a  forfeited  recognizance  ability  to  withstand  the  threats,  intimi- 

it  is  a  good  plea  by  the  sureties  that  dation,  and  overbearing  persistency  of 

their  principal,  at  the  time  of  its  exe-  plaintiff  then  and  there  employed,  eiCt 

cution,  *<was  illegally  and  by  force  im-  is  insufficient  as  a  plea  of  duress,  be- 

prisoned  and  restrained  of  his  liberty,  cause  failing  to  state  the  nature  of  the 
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the  fear  of  their  execution.^ 

eanarally. — And   in  general,  a  plea  of  either  character  should 
contain  substantially  all  requisites  necessary  to  properly  present 

it,*  its  sufficiency  in  any  given  case  largely  depending  upon  the 

threats.    Murdock  v,  Lewis^  36  Mo.  part  of  the  plaintiff  to  immediately  at- 

App.  2^  tach  property  of  a  corporation  in  which 

1.  Coke    Litt.    253^;    Murdock    v.  he,  defendant,   was  financially  inter- 
Lewis,  36  Mo.  App.  234.  ested,  and   that  the  plaintiff  knew  at 

Fmt  of  Battery  or  DestnotioiL  of  Prop-  the  time  of  the  making  of  the  note  that 
eily. — A  fear  of  mere  battery  or  of  he  had  no  claim  against  the  corpora- 
destruction  of  property  is  not  tech-  tion,  but  was  in  fact  in  its  debt.  New- 
nicallj  duress,  and,  therefore,  is  not  man  t^.  Curiel,  75  Hun  (N.  Y.)  31. 
pleadable  in  bar.  2  Greenleaf  on  Evi-  Allowance  of  Supplemental  Pleading  to 
dence,  ^  301.  81u»w    Actual   Bzecntion  of   Threat. — 

Peer  of  Bodily  Harm. — ^An  averment.  Where  an  original  bill  was  filed  to  set 
in  an  answer  to  a  complaint  on  a  aside  conveyances  of  real  estate  and  to 
promissory  note,  that  the  plaintiff  in-  cancel  promissory  notes,  upon  the 
duced  the  defendant,  the  maker,  he  ground  that  they  were  executed  under 
then  being  in  a  feeble  condition  both  a  threat  made  by  the  defendant  that 
physically  and  mentally,  to  go  with  he  would  take  tne  life  of  the  com- 
him  to  a  retired  and  secluded  place,  plainant  if  the  papers  were  not  exe- 
and  then  and  there  charged  him  with  cuted,  and  that  he  would  take  his  life 
a  crime,  representing  and  inducing  if  the  notes  were  not  paid  at  maturity, 
him  to  believe  that  a  person  then  pres-  the  court  refused  to  allow  the  ad- 
ent  was  an  officer,  having  full  power  ministrator  of  the  original  complain- 
to  arrest  and  imprison  the  defendant,  ant  to  file  a  supplemental  bill  setting 
said  person  aiding  and  assisting  in  the  up  that  in  pursuance  of  such  threats, 
representation,  and  that  the  plaintiff  and  subsequent  to  the  commencement 
then  threatened  the  defendant  with  of  the  suit,  the  defendant  did  take 
immediate  arrest  and  imprisonment  the  life  of  the  original  complainant, 
unless  he  would  execute  the  note  in  because  the  rights  of  the  original 
suit;  together  with  a  statement  by  the  complainant  and  his  administrator 
defendantthat  he  never  committed  any  depended  upon  the  facts  as  they 
such  crime  as  that  with  which  he  was  existed  when  the  conveyance  and  the 
charged,  but  signed  the  note  in  fear  notes  were  executed.  Lyster  v.  Stick- 
of  bodily  harm,  is  a  sufficient  plea  of  ney,  12  Fed.  Rep.  609. 
duress  in  the  procurement  of  the  note.  2.  Plea  against  Bond. — In  a  note  to 
Bush  V.  Brown,  49  Ind.  573.  Gumming  v.  Ince,  11  Q^  B.  116,  63  E. 

Fear  of  Haim  to  Brother. — A  petition  C.  L.  116,  it  is  said  that  the  objection 

inequity  to  set  aside  a  conveyance  be-  in  Yearb.  Hil.  43  Ed.  III.,  fol.  10  B,  pi. 

cause  of  its  inducement  by  threats  to  rz^  cited  in  Bacon's  Abr.,  Duress  {A)y 

prosecute  complainant's  brother  for  in  the  margin,  seems  to  have  finally 

adultery,  which  fails  to  allege  that  the  been  that  the  plea  of  duress  did  not 

brother  i^as  innocent  or  that  the  threat-  aver  that  the  bond  was  made  against  the 

ened  prosecution  would  be  unlawful,  is  will  of  -the  defendant,  and  that  the  plea 

insufficient ;  nor  is  it  rendered  sufficient  was  amended  by  \n%cT\\n^  contre  son 

by  allegations  that  such  threats  were  gree  et  volunt,  which  was  thereupon 

coupled  -with  threats  to  stir  up  a  mob  traversed  by  the  plaintiff, 

and  hang  the  brother,  where  no  foun-  Plea    by  Co<H>ligor  —  JnrlBdlotlon  to 

dation  for  separate  relief  is  laid  by  al-  Bequlre  Bond. — A  plea  of  duress  by  a 

'^^ing  a  belief  that  failure  to  execute  coobligor,  which  does  not  aver  a  want 

the  conveyance  would  result  in  the  lat-  of  jurisdiction  in  the  court  or  officer  to 

ter  threats  being  carried  out.     Davis  whom  the  bond  was  given,  is  bad.    Bor- 

f.  Luster,  64  Mo.  43.  den  town  Tp.  v.  Wallace,  50  N.  J.  L.  13. 

Attaebment  of  Corporate  Property. —       Plea   by   Father    to  Ayoid  BastartUr 

Under  the  defenses  of  duress,  fraudu-  Bond  forUnlawftil  Imprisonment  of  Son. 

lent  representation,  and  failure  of  con-  — In  an  action  on  a  joint  and  several 

Mderation,  defendant  may  show  that  bastardy  bond,  a  joint  plea  of  unlawful 

be  was   induced    to    make    the    note  imprisonment  of  one  defendant  is  bad 

sued  upon,  because  of  a  threat  on  the  where  the  relationship,  such  as  father 
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peculiar  circumstances  thereof.* 
i.  Silbil  «f  Plea. — ^Tfae  effect  of  th«  plea  of  duress,  set  «p  in  a 

and  son,  is  not  averred  in  the   plea,  have    the    instruments    reformed  bj 

Bordentown  Tp.  v.  Wallace,  50  N.  J.  omitting  the  amount  of  such  judg- 

L.  13.  ment.     Macloon  t;.6mith,49Wis.2oi. 

Wlii  ATOTTing  BonM  of  Hitfbwi4. —  An  answer  in  an  action  to  foreclose 

An  answer  by  a  wife  that  she  executed  a  mortgage  averred  that,  "under  like 

a  mortgage  under  duress  by  her  bus-  duress  and   compulsion,"  defendants 

band  is  insufficient  if  it  contains  no  were  compelled  to  allow  plaintiff  to  in- 

averment  that  the  mortgagee  was  in  any  elude  in  the  note  and  mortgage  certain 

manner  connected   with  or  had  any  expenses  in  finishing  off  said  building, 

knowledge  of  the  duress.     Gardner  v,  which  expenses  were  alleged  to  have 

Case,  III  Ind.  494.  been  unnecessary;  but  no  reason  was 

In  an  action  to  foreclose  a  mortgage  shown  for  defendants'  allowing  plain- 
executed  by  a  wife  on  her  separate  tiff's  claim  for  such  expenses  in  the 
property  to  secure  a  personal  debt  of  accounting  between  them ;  nor  were 
her  husband,  under  threats  by  him  to  any  further  facts  alleged  to  show  that 
abandon  her  if  she  refused  to  make  the  the  claim  was  fraudulent,  or  that  the 
mortgage,  the  failure  of  the  answer  by  execution  of  the  instruments  for  an 
the  wife  to  show  that  the  mortgagees  in  amount  including  such  claim  was  un- 
any  way  participated  in  the  duress  der  duress,  and  it  was  held  that  the 
complained  of,  or  that  they  knew  of  answer  was  insufficient  to  impeach  the 
the  threats  to  induce  the  execution  of  instrument  for  fraud  or  duress.  Mac- 
the  mortgage,  will  render  the  defense  loon  r.  Smith,  49  Wis.  201. 
unavailable  as  to  them.  Line  v.  Bliz-  CknutractftoA  of  FleadlBir. — In  Butter- 
zard,  70  Ind.  23.  field   v.  Davenport,  84  Ind.  590,  the 

Action  on  Note— MoMee  to  AaslgBOO  of  facts  relied  on  to  defeat  the  action 

Nolo. — A  plea  of  duress  by  the  maker  were  such  as  to  make  it  difficult  to 

of  a  note  is  not  good  as  against  the  classify  the  defense  which  they  tended 

assignee,  unless  there  be  an  allegation  most  to  make  out,  but  the  court  con- 

of  notice  to  the  assignee.     McClintick  strued  the  facts  charged  to  constitute 

V,  Johnston,  i  McLean  (U.  S.)  414.  a  conspiracy  to  defraud  the  defendant, 

A<ctioa  to  Bet  Aside  Deed — ^AH^|;lHg  which  was  finally  accomplished  bj 
Bseoutloa  of  Deed. — In  an  action  to  set  threats  and  putting  him  in  fear  to  an 
aside  a  deed  upon  the  ground  that  it  extent  amounting  to  constraint  and 
was  procured  by  duress,  a  complaint  consequent  duress, 
is  not  insufficient  because  not  directly  Bnrplaaage. — In  an  action  on  a  prom- 
alleging  the  execution  of  the  deed  hy  issory  note,  in  which  the  defendant 
the  plaintiff.  De  Flores  v.  Santa  Cruz,  pleads  want  of  consideration  and  also 
86  Cal.  191.  fraud  and  duress,  it  is  error  to  strike 

1.  eeaeral    AvermentB. — A     written  the  plea  out  because  setting  up  frand 

agreement  provided   that  if  a   mort-  and  duress,  as  they  may  be  treated  as 

gagor  should  be  unable  to  get  a  cer-  surplusage.     Hall  v.  Morrison,  92  Ga. 

tain     judgment    set    aside    and    dis-  311. 

charged,   and  plaintiff  should  be  of  BvlSelency of AYennentB — Procmemeat 

opinion  that  it  was  necessary,  for  the  of  Mortgage. — On  foreclosure  of  a  real 

purpose    of    protecting    his    interest  estate  mortgage,  securing  a  note,  the 

under  certain   leases,  that   the  judg-  answer,  to  show  that  the  instrunnents 

ment  should  be  discharged  of  record,  were  executed  under  duress,  averred 

he  might  satisfy  it,  and  include  the  that  plaintiff,  holding  the  title  to  the 

amount  in  a  note  and  mortgage  which  property,  refused  to  convey  it  as  he 

were  to  be  executed  to  him.     Plaintiff  had  agreed,  unless  defendant  would 

paid   the  judgment,  and  the  amount  include    in   the    note    and    mortgage 

was  included  in  the  note   and   mort-  (which  were  to  be  executed  by  him  to 

gage.     It  was  held  on  foreclosure  of  plaintiff  simultaneously  with  such  con- 

the  mortgage  that  mere  general  aver-  veyance)  certain  unjust  and  fraudulent 

ments  in  the  answer,  that  the  mort-  claims  for  moneys  unjustly  and  fraudu- 

gagors  permitted  its  inclusion  under  lently   expended   upon   the   property, 

"duress  and    compulsion,*'  etc.,  did  etc.     The    answer,   however,   showed 

not  show  that  they  were  entitled  to  that,  by   previous  written  agreement 
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suit  or  action  to  r^ov^r  upon  an  obligation  which  ttie  obligfeiie 
cUims  wa^  not  his  fr/e^  i^ct»  >s  to  admit  the  act  $(Migbt  to  be 

between  the  parties,  plaintiflP  was  to  constituting  duress.      Barnes  v,  Stey- 

adv^Dce  znoReys  for  the  erection  of  a,  «ns,  62  Ind.  326. 

building  on  the  premises,  and  defend-  T^Ff^ifceii^    8«^   of  FmpeT^  fupAer 

ants  were  to  execute  a  note  and  mort-  I|i7a]jjl  Szecn^oii. — A  plea  to  an  nction 

gage  to    secure    repayment    of    such  on  a  note,  that  it  was  given  to  release 

moneys,  and  that,  after  an  accounting  property  levied   on  hy  virtue  of    an 

between  the  parties,  the  instruments  in  execution    fraudulently    issued    on    a 

suit  were  executed  pursuant  to  such  satisfied  judgment,   under  which   the 

agreements  and   it  was  held  that  the  plaiatiff  threatened  to  sell  the  property, 

answer  showed  no  deXense.     Iif  acloon  is  bad  «s  a  plea  of  duress.    Bingham 

V.  South,  49  Wis.  200.  V.  Sessions,  6  ^med.  &  M*  (M|ss.)  13. 

Gomiwlwy  E^^cvibioB  of  Prqp^wiory  Terillo^tlQa  of  FlmirrrOoloFMo  StKi^te. 

Hot«. — ^An  answer  which  alleges  false  — Under  a  statute  (Code  Colo.,  §  66) 

representations  as  to  the  value  of  mate-  providing  that   **when   an    action    is 

rials  for  w^hich  the  note  in  suit  was  brought  upon  a  written  instrumeat, 

given,  and  threats  to  file  a  lien,  but  and  the  complaint  contains  a  copy  of 

which  avers  an   agreement  th9.t  the  such  instrument,  or  a  copy  is  annexed 

note  should  be  corrected  if  necessary,  thereto,  the  genuineness  and  due  exe- 

aad  a  willingness  to  pay  the  amount  cution  of  such  instrument  are  deemed 

actually  duCj  does  not  set  up  .the  de-  admitted,  unless  the  answer  denying 

fea&e  of  duress.    Gates  v.  Dundon  (C.  the  same  be  verified,"  the  defense  of 

PI.),  19  N.  Y.  Supp.  390.  threats  and  duress  must  be  sworn  to. 

fcooBZomefit  ^  Goo4i  Vy  Ti^r^w. — ^^A  Parkison  v.  Boddiker,  10  Colo.  503. 

complaint  to    recover  personal  prop-  AmendmsatofDefiMikivoPloa. — ^Aplea, 

trtj  alleged   to    have  been   obtained  though  bad  as  a  plea  of  duress,  miay  be 

from  the  plaintiff  by  fraud  and  duress,  i^mended^  by  permission  of  the  court,  so 

which   substantially    avers    t^at    the  as  to  allow  a  defense  arisiiig  out  of  the 

defendant  threatened    to   arrest    and  fraud   of  the   pl^iintifi'  to  be    shown, 

send  the  plaintiff  to  a  state  prison  for  Bingham  v.  Sessions,  6  Smed.  &   M. 

a    crime;    threatened    to    beat    and  (Miss.)  13. 

wound  lum;  refused  to  permit  him  to  pore  of  9%Ug^$  AUtigatfon  itoy  4a- 

confer  with  an  attorney,  or  to  consult  svor. — Where  a  demurrer  to  ^  com- 

with  his  friends ;    that  the  defendant  plaint  in  an  action  to  set  liside  a  deed 

and  another  did  by  acts,  threats,  and  upon  the  ground  that  it  was  procvved 

gestures  induce  the  plaintiff  to  believe  by  duress  is  overruled  by  consent,  al- 

that  they  were    armed    with    deadly  leged  error  in  the  complaint,  1.  e.,  that 

weapons ;  that  they  put  the  plaintiff  in  it  failed  to  directly  allege  the  execution 

great  fear;    that  the  deiends^t  knew  of   the   deed  by  plaintiff,   is  cured  by 

that  the  plaintiff  was  not  guilty  of  the  an  answer  alleging  the  execution  of  the 

offense  charg^ed,  and  that  the  property  deed,  but  denying  its  procuration  by 

tnDsferred   was  surrendered  because  duress.     De  Flores  v,  Santfi  ^ruz,  86 

of  such  wrongful  acts  and   upon  no  Cal.  191. 

other  consideration,  is  not  based  upon  Qnestfonlug  Bvffloleiiey  of  Coinp1*1ii^ 

fraudulent  representations  alone,  and  fi>r  Flrs^  Time  on  AmwX, — Where,  in  an 

the  question  whether  or  not  the  repre-  action  to  set  aside  'a  deed  upon   the 

sentations  made  to  induce  the  transfer  ground  that  it  was  procured  by  duress, 

misled  the   plaintiff  or  not   did    not  an  allegation  4n  the  complaint  is  made 

affect  the  sufficiency  of  the  complaint,  certain  by  the  answer,  the  sufficiency 

Reynolds  v.  Copeland,  71  Ind.  492.  of  the  complaint  cannot  be  questioned 

SVMl  to  Inrtiltnto  9lk]i|Emp^7  Pro-  for  the  first  time  in  the  appellate  court. 

QStAlilCi. — An    answer    in    an    action  De  Flores  r.  Santa  CrujE,  86  Cal.  191. 

upon  promissory  notes,  that  they  were  Re^illoatloii'— AYOkttilg  Flea — ^A^errtng 

executed  simply  because  of  a   threat  YoluiitarF  AotLqn. — To  a  plea  of  duress 

by  the  plaintiff  to  institute  bankruptcy  in  debt  on  a  bond  the  plaintiff  may 

proceedings  against  a  debtor  of  the  reply  that  the  making  of  the  bond  was 

plaintiff,  from  whom  the  defendant  had  voluntary  and  notfer  minas.    5  Dane 

purchased  certain  goods  sold  by  the  Abr.  &  Dig.  372.      And  see  5  Com. 

plaintiff,  and  thus  to  injuriously  affect  Dig.,  Pleader,  2.  W.  i^\  2  Inst.  482, 

the  defendant,  does  not  set  up  facts  CI.  Ass.  72. 
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avoided  by  it,*  unless  otherwise  provided  by  statute.* 

6.  Inftmotions. — Instructions  which  fairly  present  to  the  jury 
the  whole  law  of  duress  as  raised  by  the  pleadings  and  proof,  and 
which  taken  as  a  whole  have  no  tendency  to  mislead  a  jury  of 
ordinary  intelligence,  will  be  deemed  sufficient.' 

7.  Findingi. — ^And  findings  of  fact  must  be  either  specific,  or 
sufficient  to  warrant  a  conclusion  of  the  existence  of  the  duress 
charged.* 

Aider  by  Verdict. — In  an  action  of  deny  the  imprisonment;  but  the  court 
debt  on  a  bond,  defendant  pleaded  held  he  might  have  replied  in  the  corn- 
duress,  and  plaintiff  replied  that  the  mon  form,  and  though  the  defendant 
defendant  was  at  liberty  and  made  the  was  in  prison,  yet,  if  the  bond  was  not 
bond  of  his  own  free  will,  and  that  he  given  by  duress,  the  issue  must  be 
made  it  not  for  fear  of  imprisonment,  K>und  for  the  plaintiff,  for  the  duress 
and  the  replication  was  adjudged  good  is  the  substance  of  the  plea.  Hayman 
after  verdict,  and  was  helped,  if  infor-  v,  Gerrard,  i  Saund.  103,  citing  Kmghi 
mal,  by  the  statutes  4  and  5  Anne.  v.  Newton,  3  Leon.  239. 
Tomlin  v.  Burlace,  i  Wils.  6.  1.  Buller  N.  P.   173;  Bacon's  Abr., 

Defendant  at  Large. — To  a  plea  of  Duress  {D)\  Viner's  Abr.,  vol.  9,  p. 

duress  in  debt  on  a  bond  for  arrears  of  322;  Whelpdale's  Case,  5  Coke  119. 

account,  the  plaintiff  may  reply  that  the  2.  A  defense  of  duress  amounts  to 

defendant  was  at  large  and  thus  avoid  a  denial  of  ^he  execution  and  delivery 

the  duress.     5  Dane  Abr.  &  Dig.  372.  of  a  promissory  note  within  Code  Colo., 

And  see  5  Com.  Dig.,  Pleader,  2.  W.  ^  66,  requiring  such   a  denial  to  be 

19;  2  Inst.  482,  CI.  Ass.  72.  sworn    to.     Parkison  v.  Boddiker,  10 

Neceeslty  of  Avoiding  Plea  of  Duress  Colo.  503. 
— ^Bastardy  Bond. — In  an  action  on  a  3.  Walbridge  r.  Arnold,  21  Conn.431. 
bastardy  bond,  in  w^hich  the  obligor  Vei1>al  InaccnracieB. — A  verbal  inac- 
pleaded  duress,  it  appeared  that  the  curacy  in  instructions,  consisting  in 
obligor  appeared  in  compliance  with  the  use  of  the  words  "illegal  imprison- 
the  bond,  but  did  not  plead  to  the  com-  ment,* '  of  which  there  was  no  testimony, 
plaint,  and  that  the  proceedings  were  will  not  be  held  to  have  misled  the 
continued  because  the  child  was  not  jury  where  the  question  as  to  whether 
born.  It  was  held  that  the  appearance  or  not  there  was  such  coercion  and 
did  not  amount  to  a  waiver  of  the  undue  influence  exerted  as  to  over- 
duress,  and  that  if  it  did  it  could  not  come  the  free  agency  of  the  person 
be  taken  advantage  of  by  plaintiff  un-  against  whom  the  alleged  duress  was 
less  it  were  set  forth  in  her  replication  practiced,  and  to  amount  to  such 
as  avoiding  the  plea  of  duress.  Fisher  duress,  was  fairly  presented.  Schultx 
V.  Shattuck,  17  Pick.  (Mass.)  252.  v,  Culbertson,  49  Wis.  122. 

Early  Practice  at  Common  Law.  —  In  ExpositLon  of  Law. — In  an  action  on  a 
debt  on  bond,  it  was  pleaded  that  the  bond  which  the  defendant  averred  was 
defendant  was  in  prison,  and  that  the  executed  under  duress,  the  plaintiff  de- 
bond  was  given  by  duress.  Plaintiff  re-  nied  the  duress,  and  denied  the  making 
plied  tliat  the  defendant  executed  it  of  of  threats  or  promises  to  induce  the 
his  owri  free  will  and  for  a  good  and  execution  of  the  bond,  and  the  court 
valuable  consideration,  absque  kocih2it  instructed  the  jury  that  if  they  should 
he  executed  it  by  duress  of  imprison-  find  from  the  evidence  that  the  bond 
ment;  and  concluded  with  an  averment,  was  obtained  by  duress,  or  was  given 
Defendant  demurred,  and  showed  this  with  an  intent  to  turn  aside  the  course 
for  cause,  whereas  he  should  have  con-  of  justice  or  to  prevent  the  prosecution 
eluded  to  the  country;  and  so  was  the  or  punishment  of  crime,  it  was  not 
court's  opinion,  though  it  was  urged  binding  and  their  verdict  should  be  in 
for  the  plaintiff  that  he  could  not  take  favor  of  the  defendant ;  it  was  held 
issue  on  the  w^hole  plea,  as  the  fact  was  that  the  instruction  was  as  favorable 
that  the  party  was  actually  in  prison,  as  the  defendant  could  ask.  Avery  ^'• 
but  gave  the  bond  for  a  just  debt.  Layton,  119  Pa.  St.  604. 
Hence  the  plaintiff  was  obliged  to  deny  4.  A  finding  of  facts  which  does  not 
it  was  given  by  duress,  as  he  could  not  specifically  find  duress,  is  not  in  legal 
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n.  COMFOUVDniG  Felont.  —  In  some  jurisdictions,  and  for 
the  purpose  of  avoiding  a  written  instrument,  the  party 
executing  it  may  plead  that  it  was  executed  for  the  pur- 
pose of  compounding  a  criminal  ofifense.*  Whenever,  there- 
fore, this  plea  is  allowable,  it  must  be  shown  that  at  the  time 
of  the  procurement  of  the  writing  sought  to  be  avoided,  a 
criminal  prosecution  had  been  commenced^  or  was  threat- 
effect  equivalent  to  a  finding  of  duress,  In  an  Aetlon  on  an  AsBlgned  Bond*  it 
unless  the  facts  set  forth  are  such  that  is  not  a  good  plea  for  the  obligor  that 
the  conclusion  of  duress  must  inevi-  the  assignment  was  extorted  from  the 
tibly  follow.  It  is  insufficient  that  obligee  by  threats  of  a  prosecution  for 
they  lead  to  a  very  strong  inference,  felony,  notwithstanding  the  former 
Feller  v.  Green,  26  Mich.  70.  was  notified  by  the  latter  of  the  fraud, 
1.  Collins  V,  Blantern,  2  Wils.  341,  i  and  required  not  to  pay  the  contents 
Smithes  Lead.  Cas.  387.  See  Am.  and  of  the  bond  to  the  assignee.  McCaus- 
Eng.  Encyc.  of  Law,  title  Compound-  land  v.  Drake,  3  Stew.  (Ala.)  344. 
iNG  Opfbnsks.  Snfflciency  of  Pleading  to  Admit  Proof 
Fonn  9f  Flea. — In  Collins  v,  Blan-  of  Gompo8ltio&  of  Felony. — Under  an 
tern,  2  Wils.  341,  i  Smith's  Lead.  Cas.  allegation  that  a  mortgage  was  given 
387,  Lord  Chief  Justice  Wilmot,  in  con-  with  notice  to  the  mortgagee  of  plain- 
sideringthe  sufficiency  of  the  plea,  held  tiff's  equity  and  that  there  was  a  cloud 
that  after  alleging  the  facts  upon  which  upon  her  title,  proof  is  not  admissible 
the  alleged  composition  of  felony  was  that  the  mortgage  and  notes  secured 
based,  the  plea  might  properly  con-  thereby  were  given  to  compound  a 
dude  with  *'  and  so  the  said  bond  is  felony.  Slocum  v,  Slocum,  9  111. 
void,"  instead  of  non  est  factum^  and  App.  142. 

further  stated  that  in  his  opinion  the  2.  Bnfllclencyof  Affidavit  of  Defense. — 

proper  way  to  conclude  such  a  plea  was  An  affidavit  of  defense  alleging  that 

*'  and  so  the  written  obligation  is  void  the  debt  secured  by  the  bond  in  suit 

etkac J**  etc.  was  for  money   embezzled,  that  the 

An^brewB  ▼.  Eaton  KTplalned. — In  Com.  creditor  accepted  the  bond  in  lieu  of 

Dig.,  Pleader,  2.  IV.  27,  it  is  stated  that  the   money  embezzled,  and   that  the 

composition  of  felony  may  be  pleaded  acceptance    worked  a  release  of    the 

to  debt  on  a  bond,  and   Andrews  v.  debtor  "  from  all  liability  for  prosecu- 

Eaton,  Fitzg.    4,  is  cited  in   support  tion  for  said  crime  of  embezzlement," 

thereof.    Cowen, }.,  in  Steuben  County  is  insufficient  because  failing  to  allege 

Bank  v,  Mathewson,   5  Hill  (N.  Y.)  the  commencement  of  criminal  pro- 

251,  after  substantially  setting  out  the  ceedings,  or  a  threat  to  resort  to  them 

plea  in  the  case  cited  by  Comyns,  the  as  a  means  of  coercion  to  compel  the 

objections  thereto,  and  the  conclusion  execution   of  the    bond.     Portner  v. 

ofthe  court  thereon,  and  after  referring  Kirschner,  169  Pa.  St.  472. 

to  Collins  V.  Blantern,  2  Wils.  347,  de-  Sufficiency  of  Plea  —  Implication   of 

cided  a  few  years  thereafter,  stated  that  Commission    of    Offense. — Although    a 

the  judgment   in   Andrews   v.  Eaton,  plea  shows  that  the  prosecution  had 

Fitzg.  4,  could  have  been  on  no  other  not  been   formally  commenced,   and 

ground  than  that  the  pendency  of  the  does  not  show  explicitly  that  a  felony 

prosecution  agreed  to  be  discontinued  had  been  committed,  yet  it  will   be 

was  not  averred  directly,  but  only  by  sufficient  if  it  presents  strong  ground 

recital,  the  demurrer  probably  being  for  the  implication  that  a  public  offense 

special.  had  been  committed  which  amounted 

Heceuary  Partloa  to  BlU  to  Oancel  to  a  felony  or  was  of  a  character  deeply 

Ifote. — A  bill  by  the  maker  of  a  prom-  affecting  the  peace  and  good  order  of 

iisory  note  given  to  the  father  of  a  fe-  society,  that  a  public  prosecution  was 

male  to  compound  a  felony  alleged  to  intended  and  just  about  to  be  com- 

have    been    committed    on    her,   and  menced    by    the    proper    authorities 

which  seeks  cancellation  of  the  note  in  through  the   information    and    testi- 

tbe  father's  hands,  need  not  make  the  mony  of  the  party  injured,  and  that 

daughter  a  party.     Loomis  v.  Cline,  4  the  suppression,  so  far  as  he  could 

Barb.  {H.  Y.)  453.  affect  it,  of  that  prosecution,  and  qf 
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CompouidlBff  Felmy.  DURESS,  CoBpnuidliig  Felny. 
ened,^   or    that  a  crime  had  been   actually  committed.*    See 

his  evidence  in  support  of  it,  was  in  woman,  was  given  up  by  her  for  the 
part  a  consideration  of  the  note  in  suit,  purpose  of  suppressing  a  criminal  pros- 
Gardner  V,  Maxey,  9  B.  Mon.  (Ky.)  90.  ecution  against  her  husband  and  son, 

Aiijuytaty  CklBtesto  of  1BM%  tB  Suit. — An  to  settle  a  d<bt  of  the  husband's,  and 

answer  to  an  action  on  a  note  need  not  it  was  held,  i<i  an  action  by  her  against 

aver  that  the  omission  to  insert  in  the  the  person  who  took  the  property,  that 

note  that  the  stopping  of  the  prosecu-  she  might  recover  it  back,  and  that  the 

tion  was  a  part  of  the  consideration  action  of  the  trial  judge  in  rendering 

thereof,  was  by  mistake  of  the  draughts-  judgment  for  the  defendant  without  t 

man.     Gardner  v.  Mazey,  9  B.  Mon.  jury  was  error. 

(Ky.)  90.  S.  NteessltywhemliuittMitlMiofFnM- 

1.  Groesbeck  v.  Marshall,  44  S.  Car.  ovIloiiiiAUaffMl. — Where  the  institutioo 

538;  Portner  v.  Kirschner,  169  Pa.  St.  of  a  prosecution  is  alleged  it  is  neces- 

472.  sary  that  there  should  be  an  all^ation 

Uumftelescy  of  nea  of  T&roati. — A  that  the  crime  had  been  committed, 

plea  that  a  note  was  given  because  of  Cheltenham  Fire-Brick  Co.  v.  Cook, 

threats  to  Institute  a  prosecution  for  a  44  Mo.  39. 

felony  is  insufHcient  to  set  up  the  de-  Necessity  when  Instttntlon  of  FrMeoB- 

fense  of  compounding  felony.    Catlln  tton  Is  Mot  AUoged — Allegation  of  Aetail 

V.  Henton,  9  Wis.  476.  Oommlssion  of  Cilme. — Where  the  pend- 

•nttelency  of  Allegations  of  Threats  to  ency  of  criminal  proceedings  at  the 

Antlioxise    Instrnctlon    Thereoo.  —  An  time    the    instrument    sought  to  be 

averment  in  a  complaint  to  cancel  a  avoided  was  executed   is  not  stated, 

note,  that  it  was  executed  upon  demand  the  plea  must  show  the  actual  commis- 

of  the  defendant  and   that  he  would  sion  of  the  felony;  an  averment  that 

receive  and  accept  it  in  full  satisfaction  the  plaintiff  alleged  the  crime  to  have 

and  compromise  of  a  crime,  and  that  been  committed  is  not  enough.    Steu- 

plaintiff,  being  then  pressed  and  threat-  ben  County  Bank  v,  Mathewson,  5  Hill 

ened  and  being  put  in  fear  of  great  (N.  Y.)  249, 

bodily  harm,  did   execute   the   note.  An  answer  that  the  note  in  suit  was 

etc.,   tenders  an  issue  which  author-  given  to  suppress  a  prosecution  against 

iaes  the  court  to  instruct  the  jury  that  a  third  person  need  not  aver  that  such 

If  the  defendant  took  the  note  under  an  person  actually  committed  the  crime, 

agreement,  expressed  or  implied,  that  Crowder  v.  Reed,  80  Ind.  i.    In  this 

he  would  not  prosecute  the  defendant  case  it  is  said  that  if  the  person  attack- 

for  the  crime,  without  any  further  con-  ing  an  agreement  made  to  prevents 

slderation,   they  should    find  for  the  prosecution   were   required   to  prove 

plaintiff.  Stout  v.  Turner,  t02  Ind.  418.  the  actual  commission  of  the  offense,  ft 

mttraotlon  Oonflnlng  Defense  to  Proof  would  make  the  whole  question  turn 
of  Exprem  Agreement. — Where  it  is  con-  upon  the  guilt  or  innocence  of  the  at- 
tended that  the  note  in  suit  was  exe-  cused  and  thus  bring  in  an  issue  which 
cuted  in  consideration  of  an  agreement  ought  to  be  elsewhere  tried  and  deter- 
not  to  prosecute  a  third  party  crim-  mined. 

inally,  an  instruction  is  erroneous  Averment  of  Agreement  to  ttlfle  FroM- 
which  confines  the  defense  to  proof  of  entlon. — ^A  plea  in  an  action  on  a  bond 
an  express  agreement,  since  the  court  which  alleges  that  it  was  given  in  con- 
should  submit  to  the  jury. whether  or  sideratlon  of  an  agreement  to  stop  or 
not  the  execution  of  the  note  was  made  embarrass  tlie  course  of  a  criminal 
in  consideration  of  an  agreement  not  prosecution  then  pending  is  sufficient, 
to  prosecute,  and  leave  the  jury  to  de-  though  it  does  not  aver  that  a  felony 
termine  from  all  the  facts  whether  or  had  in  fact  been  committed.  Steuben 
not  an  express  agreement  had  been  County  Bank  r.  Mathewson,  5  Hill 
made  or  could  be  inferred  from  the  (N.  Y.)  249. 

circumstances.     Wegner   v,    Biering  Mecesstty  of  ATOtment  of  Knowletff*  of 

(Tex.  Civ.  App.  1893),  23  S.  W.  Rep.  Crime  Uy  OWlgee.— Where  no  prosecu- 

358.  tion  has  been  instituted  It  is  neces- 

Hecesetty  of  BnDmlsilon  to  Jury. — In  sary  to  allege  that  a  crime  was  com- 

Mills  V,  Hudgins  (Ga.  1896),  24  S.  E.  mitted,  and    that    the    party    taking 

Rep.  146,  it  plainly  appeared  that  the  obligation  in  pursuance  of  forbearance 

property  of   the  plaintiff,  a  married  to  institute  a  prosecution  **  had  knowl- 
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Compoviidiiig  Felony.                       Dl/RBSS,  Compounding  Felony. 

Am.  and  Eng.  Encyc.  of  Law,  title  Compounding  Offenses. 

«lge"  of  the  existence  of  the  supposed  ton,  9  Wis.  476;  Schultz  v,  Catlin,  78 

cHme.    Cheltenham  Firc-Brick  Co.  v.  Wis.  611. 

Cook,  44  Mo.  29.    But  the  actual  com-  Bfliwt  of  Demurrer  to  Anawer  Denying 

fission  of  the  crime  need  not  be  shoi^n.  (kmtilABion  of  Crime. — Where  a  peti- 

^'^uben  County  Bank  v.  Mathewson,  tion  by  the  payee  of  a  check,  for  the 

5  Hill  (N.  Y.)  249.  (Cancellation  thereof,  avers  that  a  note, 

(leadl]ig  in  Jnetloe  Court. — Where  no  for  which  the  check  was  exchanged, 

pleadings  are  required,  as  in  a  suit  on  a  *'  was  executed  and  delivered  by  the 

note  before  a  justice,  it  is  not  nedeesafy  plalnti£P  fof  no  purpose  or  considera- 

to  allege  that  the  crime  had  been  com-  tion  whatever  except  to  avoid  being 

mitted,  and  that.the  payee  at  the  time  CHminally  prosecuted  on  a  charge  of 

of  taking  the  note  knew  of  that  fact,  which  he  is  not  guilty,"  a  demurrer 

Baker  v.  Farrls,  61  Mo.  389,  thereto  entitles    the  plaintiff  to  the 

Svffleleneyof  Answer  to  Show Compoii-  relief   demanded^  because    it  admits 

tion  of  Felony— Fallnre  to  ftiutw  Crime  his  innocence  of  the  crime  charged. 

or  Proeeentlon  Tberefior.  —  An   answer  Moeckly  r.  Gorton,  78  Iowa  202. 

that  the  note  in  suit  was  given  to  com-  Nectetdty  M  Showing  Means  Taken  to 

pound  a  felony  does  not  sufficiently  AreYMt]PlV>ftecntion. — An  answer  alleg- 

show  that  the  felony  was  compounded,  ihg  that  the  consideration  of  a  contract 

if  it  denies  that  the  felony  wae  in  fact  was  a  promise  to  suppress  a  prosecu- 

committed  or  fails  to  show  that  a  pros-  tion  need  not  show  what  means  were 

ecution  for  one  was  commenced  bef of 6  to  be  taken  to  prevent  the  prosecution. 

the  making  of  the  note.    Catlin  t>.  Hett-  CroWder  v.  Reed,  80  Ind.  i. 
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DUTIES. 

See  TAXES. 

EASEMENTS. 

By  S.  B.  Fisher. 

L  AcTiov  Based  oh  Ivjitbt  to  Sasbmsvt,  256. 

1.  IVho  may  Maintain  Action,  256. 

a.  Parties  in  Possession,  256. 

b.  Reversioner,  257. 

c.  Who  may  Join  as  Plaintiffs,  257. 

2.  Form  of  Action,  257. 

3.  Declaration,  Petition,  or  Complaint,  258. 

IL  Easemeht  as  a  Betevse,  258. 

1.  To  be  Specially  Pleaded,  258. 

2.  Particularity  Required,  259. 

CROSS-REFERENCES. 

See  also,  in  general  relation  to  this  subject,  articles  EMINENT  DOMAIN; 
HIGHWAYS;  STREET  RAILWAYS;  RAILROADS, 

I.  AcTiOH  Based  oe  lEJimiT  to  Easembvt — 1.  Who  may  Kaintais 
Action — a.  Parties  in  Possession. — An  action  for  an  obstruction 
or  disturbance  of  the  enjoyment  of  an  easement  may  be  main- 
tained by  any  person  in  possession  of  the  premises  to  which  such 
easement  is  appurtenant.* 

A  Tenant  at  Will  may  bring  such  an  action  for  an  interruption  of  a 
passageway  appurtenant  to  the  land  occupied  by  him.* 

1.  Com.  Dig.,  Action  upon  the  Case  to  remove  an  obstruction  to  a  right  oi 

for  a    Nuisance,   B,;  Washb.    Ease-  way  appendant  to  such  premises,  but 

ments  and  Servitudes  (4th  ed.),  c.  6,  §  3,  he  cannot  maintain  such  action  in  his 

6;  Brown  v.  Bowen,  30  N.  Y.  519.  own  name  either  individually  or  as 

Master  may  Declare  on  Servant's  Oc-  agent.     **  Not  individually,  because  he 

cnpatlon  as  His  Own. — A  servant  put  has  no  right ;  and  not  as  agent,  because, 

into  the  occupation  of  a  cottage,  with  as  a  general  rule  (and  this  case  is  not 

less  wages  on  that  account^  does  not  within  any  exception),  the  rights  of 

occupy  it  as  a  tenant,  but  the  master  principals  must  be  enforced  in  their 

may  properly  declare  on  it  as  his  own  own  names,  as  well  where  an  agent 

occupation  in  an  action  on  the  case  for  conducts  a  proceeding  in  their  behalf 

a  disturbance  of  a  right  of  way  over  as  where  they  conduct  it  in  person." 

the  defendant's  close  to  such  cottage.  Cunningham  v,  Elliott,  92  Ga.  159. 

Bertie  v.  Beaumont,  16  East  33.  2.  **  He  was  in  possession  as  well  of 

Action  by  Agents.-^An  agent  may  the  ways  as  of  the  land  to  the  full  en- 
commence  and  carry  on,  in  tlie  name  joyment  of  which  they  were  indispens- 
pf  the  owner  of  the  premises,  an  action  able;  and  therefore  any  unlawful  act 
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Aetion  Baiod  on  Iignry.  EASEMENTS,  Form  of  Action. 

b.  Reversioner. — A  reversioner  may  maintain  an  action  for 
the  disturbance  or  obstruction  of  an  easement  where  the  disturb- 
ance or  obstruction  will  be  an  injury  to  the  inheritance.* 

c.  Who  may  Join  as  Plaintiffs. — It  has  been  held  that  where 
several  persons  have  separate  tracts  of  land  through  which  a 
stream  of  water  flows,  they  may  join  as  plaintiffs  to  restrain  the 
diversion  of  such  stream  at  a  point  above  their  lands.*  It  is  held 
that  husband  and  wife  may  join  in  an  action  on  the  case  for  an 
obstruction  of  a  way  appurtenant  to  the  wife*s  land,  such  land 
being  in  their  joint  occupation  or  possession.' 

2.  Form  of  Action. — An  action  on  the  case  is  the  proper  remedy 
for  disturbance  of  or  injury  to  an  easement,*  and  not  trespass.* 

by  which  he  is  deprived  of  the  use  of  the  reversion  nor  cause  an  abatement 

the  way  is   an   injury   for  which  he  in  the  rent;  consequently  it  has  been 

may  maintain  an   action  as  well  as  if  held  that  the  lessor  may  maintain  an 

it  bad  directly  interfered  with  and  dis-  action  on  the  case  for  such  obstruc- 

turbed  him  in  the  occupation  of  the  tion  upon  showing  that  he  has  been 

land."      Foley    v»    Wyeth,    2    Allen  damnified  thereby.  Gushing  i;.  Adams, 

(Mass.)    135.     See  also   Hamilton  f.  18  Pick.  (Mass.)  no. 

Demiison,  56  Conn.  359.  2.  Churchill  v.  Lauer,  84  Cal.'  233. 

So  a  tenant  at  will  may  bring  such  8.  Cushing    v.    Adams,     18    Pick, 

an  action  for  obstructing  a  drain.  Hast-  (Mass.)  no. 

ingsv.  Livermore,  7  Gray  (Mass.)  194.  Husband  and  wife  cannot  recover 
1.  Brown  r.  Bowen,  30  N.  Y.  519.  joint  damages  for  the  infringement  of 
The  owner  of  land  leased  at  will  for  a  right  when  it  does  not  appear  that 
purposes  of   pasturage  may  maintain  their  right  is  joint.    Noyes  v,  Hemp- 
an  action  for  the  obstruction  of  a  right  hill,  58  N.  H.  537. 
to  drain  the  land  through  an  ancient  4.  i   Chitty  on  PIdgs.  160;  Washb. 
watercourse;  but  can  only  recover  for  Easements  and  Servitudes  (4th  ed.),  c. 
the  injury  thereby  occasioned  to  the  6,  §2;  Osborne  t^.  Butcher,  26  N.  J.  L. 
reversion.     Hastings  v,  Livermore,  7  309;  Smith  v.  Wiggin,  48  N.  H.  105; 
Gray  (Mass.)  194.  Kurkel  v,  Haley,  47  How.  Pr.  (N.  Y. 
Act  alio  lajnzloiui  to  Tenant. — It  is  no  Supreme  Ct.)  75 ;  Lambert  v.  Hoke,  14 
objection  to  an  action  by  a  reversioner  Johns.  (N.  Y.)  383;  Beach  v.  Child, 
that  the  act  complained  of  is  also  an  13    Wend.    (N.    Y.)   343;    Shafer    v, 
injury  to  the  tenant  in  possession.   The  Smith,  7  Har.  &  J.  (Md. )  67 ;  Cushing 
tenant  and  reversioner  may  each  main-  v,  Adams,  18  Pick.  (Mass.)  no;  Tib- 
tain  his   action  for  the  selfsame  act,  betts  v,  Penley,  83  Me.  118;  Tuttle  v, 
and  each  may  recover  for  the  injury  Walker,  46  Me.  280;  Baer  v.  Martin,  8 
they  respectively  sustain    by    reason  Blackf.  (Ind.)3i7;  Allen  v.  Ormond, 
thereof.    Tinsman  v,  Belvidere  Dela-  8  East  4. 

ware  R.  Co.,  25  N.  J.  L.  262.  5.  i  Chitty  on  Pldgs.  159;  Shafer  v, 
Anetont  LltfUta.— A  declaration  for  an  Smith,  7  Hac.  &  J.  (Md.)  67;  Baer  v, 
injury  to  the  reversionary  interest  of  Martin,  8  Blackf.  (Ind.)  317. 
the  plaintiff   by    obstructing    ancient  **The  obstructing  and  blocking  up 
lights  is  sufficient  if  it  shows  an  ob-  of  the  road  may  have  been  direct,  im- 
Btruction  which   may   operate  injuri-  mediate,   wilful,  and  forcible,  but  that 
ously  to  the  reversion,   either  by  its  was  not  to  or  upon  the  land  of  the 
being  of  a  permanent  character,  or  by  plaintiff,  or  to  his  possession ;  it  was 
its  operating  in  denial  of  the  right,  not  direct  and  immediate  to  him.  The 
Metropolitan  Assoc,  v,  Petch,  5  C.  B.  injury  to  him  was  the  depriving  him 
li .  S.  504, 94  E.  C.  L.  504.  See  also  Kid-  of  the  use  of  the  byroad  by  reason  of 
gill  V.  Moor,  9  C.  B.  364, 67  E.  C.  L.  364.  such  obstruction.     It  was  indirect  and 
!««■«». — An   obstruction  of    a  way  consequential,  and  therefore  the  sub- 
appurtenant  to  land  in  the  occupation  ject  of  an  action  on  the  case,  and  not 
of  a  tenant  at  will  may  be  an  injury  to  of  trespass."     Osborne  v.  Butcher,  26 
the  lessor,  although  it  does  not  affect  N.  J.  L.  309. 
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3.  Dadaration,  Petition,  or  Complaint — How  Ownoniiip  AUogod.— In 
stating  ownership  of  an  easement,  it  is  not  necessary  to  show  the 
particular  manner  in  which  title  thereto  was  acquired.  It  will  be 
sufficient  to  allege  ownership  generally.^ 

DoMriptton  of  Eueaieiit. — The  easement  should  be  described  with 
particularity.* 

AUogatioiis  of  li^vj. — The  declaration,  petition,  or  complaint 
should  allege  injury  to  the  plaintiff  by  reason  of  the  obstruction 
of  the  easement.* 

Allogationi  of  Dutago. — In  an  action  for  interfering  with  or  ob- 
structing an  easement,  the  plaintiff  need  not  show  actual  damage 
or  injury.  The  law  imports  damage  from  the  invasion  of  the 
right.4 

n.  Easemxht  as  a  DsnvsB — 1.  To  be  Specially  Pleaded.— The 
right  to  an  easement  as  a  defense  to  an  action  must  be  pleaded 
specially  and  cannot  be  taken  advantage  of  under  the  general  issue.* 

1.  The  averment  in  a  complaint  that  way.  Harding  v.  Cowgar,  127  Ind.  245. 
the  plaintiff  is  the  owner  of  a  certain  Allegations  of  public  highwaj 
tract  of  real  estate,  and  also  of  an  proved  by  evidence  of  pubUc  footwaj. 
easement  and  right  of  way  across  the  Allen  v.  Ormond,  8  East  4. 

land  of  the  defendant   (describing  it),  8.  Obstmctloii  of  Vlow. — A  petition 

is  a  sufficient  allegation  of  ownership  which  states  tlie  obstruction  of  a  view 

to  withstand   a  demurrer.       Hall   v,  and  does  not  show  that  plaintiff  was 

Hedrick,  135  Ind.  326.    See  also  article  benefited  by  such  view  or  injured  by 

Title,  Ownership,  and  Possession,  its  obstruction  is  bad  as  showing  no 

2.  Prlyate  Way.  —  In  an  action  to  cause  of  action.  Lyon  v,  McDonald, 
enjoin   the  obstruction  of  an  alleged  78  Tex.  71. 

private  way,  a  complaint  alleging  that  PrlYKko  Way. — A  landowner  maio- 
the  way  claimed  is  a  well-defined  road,  tained  a  way  necessary  for  access  from 
thirty  feet  wide,  which  has  been  in  one  piece  of  his  land  to  a  highway,  over 
use  K>r  more  than  twenty  years,  and  another  piece  of  his  land.  The  land 
is  now  open  and  in  use,  is  sufficient-  nearest  the  highway  was  allotted  after 
ly  specific  without  setting  out  the  his  death  to  the  widow,  and  the  re- 
beginning,  course,  and  termini  of  the  mainder  sold.  In  an  action  by  the 
way.  Harding  v.  Cowgar,  127  Ind.  holder  of  the  dominant  estate  against 
245.  a  purchaser  from  the  widow,  it  need 

A  complaint  in  an  action  for  dam-  not  be  alleged  in  the  complaint  that 

ages  against  defendant  for  obstructing  no  way  to  the  highway  can  be  pbtained 

a  right  of  way  across  his  land,  claimed  over  the  land  of  other  parties.    Ellis 

by  plaintiff,  which  does  not  define  the  v.  Bassett,  128  Ind.  118.   And  see  Per- 

way  by  metes  and  bounds,  but  merely  nan  v.  Wead,  2  Mass.  203;  Collins  v. 

states  a  habit  of  crossing  defendant's  Prentice,  15  Conn.  423. 

grounds;  which  fails  to  state  whether  4.  Collins  v,  St.  Peters,  65  Vt.  618; 

such  crossing  was  by  right  on  the  part  FuUam  v,  Stearns,  30  Vt.  443 ;  Blodgett 

of  plaintiff,  or  by  mere  license  by  the  v.  Stone,  60  N.  H.  167;   Tillotson  v. 

defendant,  or  whether  such  way  has  Smith,  32  N.   H.  90;    Woodman  v. 

been   open    and  continuous   for    the  Tufts,   9  N.  H.  88;   Atkins  v.  Bord- 

whole  period  alleged;  and  which  also  man,  2  Met.  (Mass.)  469;   Ashby  v. 

omits  to  state  from  whom  either  party  White,  2  Ld.  Raym.  938;   Bower©, 

derived  title  to  their  lands,  is  bad  on  Hill,  i  Bing.  N.  Cas.  549,  27  E.  C.  L. 

demurrer.  Johnson  v,  Lewis, 47 Ark. 66.  489 ;  Harrop  v.  Hirst,  L.  R.  4£xch.  43. 

PnUloHlcliway.  — Where  one  has  a  5.  Strout  v.  Berry,  7  Mass.  385;  i 

private  easement  in  the  public  high-  Chittv  on  Pldgs.  541. 

war,  in  order  to  maintain  an  action  to  **  If  defendant  claims  an  easement, 

enjoin  its  obstruction  the  complaint  he  must  plead  it  specially,  and  cannot 

should  describe  It  as  a  public  high-  give  it  in   evidence  on  the  general 
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8.  PartienlArity  Beqnlred. — Great  exactness  and  particularity  are 
demanded  of  one  who,  in  stating  his  right,  thus  attempts  to  justify 

on  the  ground  of  an  easement.^  Thus,  in  pleading  a  right  of  way 
over  plaintiCTs  lands,  defendant  must  show  that  he  had  such  an 
easement  as  justified  his  entry,*  and  that  he  was  using  his  ease- 
ment in  the  manner  and  for  the  purpose  for  which  it  was  granted.' 
In  pleading  an  easement  claimed  to  have  been  created  by  an 
agreement  between  the  parties,  it  is  not  necessary  to  allege  that 
the  agreement  was  in  writing.^ 

issue."    Com.   Dig.,  Pleader,  E.  15;  ill,  among  other  reasons,  for  this,  that 

Hawkins  v,  Wallis,  a  Wiis.  173.  it  was  not  shown  what  manner  of  pas- 

"  It  seems  to  be  an  established  rule  sage  it  was,  whether  on  foot,  or  horse, 

of  pleading,  that  wherever  the  defend-  or  cartway ;    so  that  it   was  on  the 

aDt  in  trespass  clausum  /regit  justi-  whole  uncertain.    Alban  v,  Brounsall, 

fies  the  trespass  by  reason  of  some  Yelv.  163. 

title,  or  easement,  which  gives  him  a  8.  In  pleading  a  right  to  enter  a 

legal  right  to  do  the  act  which  is  the  common  to  dig  for  and   carry  awaj 

subject  of  the  action,  he  must  set  forth  sand  and  gravel  for  the  repairs  of  a 

his  title,  or  right  to  enjoy  the  easement  house,  it  is  necessary  to  allege  that  the 

especially,  so  that  the  plainti£F  may  house    was  out  of    repair,    that   the 

have  an  opportunity  of  traversing  it;  party  entered  for  the  purpose  of  dig- 

and  so  it  is  in  replevin.''    Pearle  v,  ging  for  and  carrying  away  sand  and 

Bridges,  3  Saund.  403,  note  i.  gravel  for  the  necessary  repairs  of  that 

1.  Washb.    Easements    and    Servi-  house,   and    that  the  materials  were 

tudes  (4th  ed.),  c.  6,  ^  3,  16.  used    for    that    purpose.     Peppin    v, 

KMsmsnt  nrasl  be  Defined. — *'  It  is  a  Shakespear,  6  T.  R.  748. 
rule  of  law  necessary  for  the  protec-  A  plea  that  a  party  was  passing  in 
tion  of  property,   that  any  one  who  his  way  to  the  place  where  he  was 
comes  on  the  soil  of  another  shall  be  authorized  to  go  by  his  grant  is  a 
deemed  a  wrongdoer  till   he    shows  sufficient  averment  ot  a  lawful  use  of  his 
distinctly  that  he  had  a  right.     If  he  right.    French  v,  Marstin,  34  N.  H.  440. 
enters  under  pretense  of  an  easement.  Pleading  PoUlio  Hlgbway. — In  plead- 
he  must  show  precisely  such  an  ease-  ing  a  public  highway  it  is  not  neces- 
ment  as  will  warrant  what  he  has  done;  sary  to  state  any  termini.     Rouse  v, 
he  is  not  to  enter  by  virtue  of  a  fancied  Bardin,  i  H.  Bl.  351. 
right,  not  accurately  defined."   Rouse  *'  It  has  been  adjudged  that  it  is  suffi- 
V.  Bardin,  i  H.  Bl.  353.  cient  to  state,  both  in  indictments  and 
So»  a  plea  justifying  a  nuisance  on  in  pleas  in  trespass  justifying  under  a 
the  ground  that  the  defendant  had  for  right  of  way,  in  a  compendious  man- 
twenty  years  exercised  the  right  of  ner,  that  it  is  a  highway.*'    Rex  v, 
keepine  a  mixen  on  his  own  land,  and  Stoughton,    3    Saund.    158^,  note  4 ; 
thus  of  causing  offensive  smells,  was  Aspindall    v.   Brown,  3    T.   R.   365; 
held  bad  because  it  did  not  allege  the  Barker  v,  Clark,  4  N.  H.  380. 
right  to  cause  the  smells  to  pass  onto  4.  *'  It  is  settled  law  that  where  one 
the  plaintiff's  premises.     *'  There  is  no  has  agreed  to  sell  a  piece  of  real  prop- 
claim  of  an  easement  unless  you  make  erty  and  an  action  is  brought  to  enforce 
it  appear  that  the  offensive  smells  had  the  agreement,  the  plaintiff  is  not  re- 
heen  used  for  twenty  years  to  go  over  quired  to  allege  that  the  agreement 
to  the  plaintiff's   land."    Flight  v,  was  in  writing.  ♦  «  ♦  Now,  B  this  be 
Thomas,  10  Ad.  &  El.  590,  37  E.  C.  the  rule  where  one  agrees  to  transfer 
L.  183.  to  another  his  whole  interest  in  real 
A  plea  which  meant  to  set  up  in  property,  why  should  it  not  be  the 
defense  and  rely  upon  a  right  of  way  rule  when  he  agrees  only  to  transfer 
of  necessity,  but  which  sets  up  merely  some  smaller   interest,  or  create  an 
a  convenience  and  not  a  necessity,  is  easement  ?    We  are  unable  to  perceive 
bad.  Anderson t^.  Buchanan, Bind.  133.  any  distinction  between  the  two  SUP- 
S' Upon  demurrer  to  a  plea  of  a  posed  cases."     Emerson  v,  Bergin,  76 
right  of  passage,  the  bar  "was  adjudged  Cal.  303. 
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CROSS-REFERENCES. 

A  i^  other  Remedies  for  the  Recovery  of  the  Possession  of  Real  Property,  see 
cross-references    under  the    titles    REAL   ACTIONS;   REAL 
PROPERTY, 
Jurisdiction  in  Ejectment  as  Dependent  on  Value  of  Property  tn  Dispute. 
^x^q\&  AMOUNT  IN  CONTROVERSY,  vol.  i,  p.  TiT, 
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Deflnltioii.  EJECTMENT.  Hlitorj  of  Vbh  Actua. 

Splitting  Causes  of  Action  in  Ejectment^  see  article  ACTIONS,  voL  i, 

p.  162. 
Action  of  Ejectment  to  Enforce  Award,  see  article  AWARDS,  vol.  3, 

p.  132. 
Ejectment  to  Settle  Questions  of  Boundary,  see  article  BOUNDARIES, 

vol.  3,  p.  672. 
^ect  of  Death  of  Party  on  Action  of  Ejectment,  see  article  DEATH, 

vol.  5,  pp.  803,  825. 
Ejectment  by  LandoTvner  where  Land  is    Taken  for  Public   Use,  see 

article  EMINENT  DOMAIN 
Judgment  by  Default  in  Ejectment,  see  article  DEFAULTS,  vtA.  6. 

p.  14. 
Use  in  One  Ejectment  Suit  of  Deposition  Taken  in  Another,  see  article 
DEPOSITIONS,  vol.  6.  p.  579. 

L  BSFnriTlOH. — The  action  of  ejectment  is  a  fictitious  mode  of 
legal  proceeding  by  which  possessory  titles  to  corporeal  heredita- 
ments and  tithes  may  be  tried  and  possession  obtained  without 
the  process  of  a  real  action.* 

n.  HI8TOBY  OF  THE  ACTIOH. — In  Order  to  obtain  a  clear  under- 
standing of  the  modern  action  of  ejectment,  it  is  necessary  briefly 
to  trace  its  origin  and  development  in  the  common  law.  In  the 
early  periods  of  our  legal  history,  very  little  regard  was  paid  to  any 
interest  in  land  less  than  a  freehold.  Estates  for  years,  as  now 
existing,  were  then  practically  unknown.  The  lord,  indeed,  did 
sometimes  grant  his  vassal  the  right  to  the  possession  of  land,  but 
such  grants  were  not  considered  as  transferring  to  the  grantee  any 
title  to  the  land,  but  merely  as  s^reements,  or  contracts,  between 
the  lord  and  his  vassal,  the  position  of  the  latter  being  hardly 
above  that  of  bailiff,  or  servant,  from  whom  an  account  of  the 
profits  and  receipts  was  due  as  a  matter  of  right.  The  remedy 
of  tenants,  when  ousted  of  possession  under  these  contracts  or 
leases,  was  the  old  writ  of  covenant,  adapted  at  that  time  to  the 
recovery  both  of  the  term  and  of  damages  for  its  detention ;  but 
this  writ  extended  only  to  breaches  of  the  original  agreement. 
The  tenant  was  therefore  altogether  without  redress  when  dispos- 
sessed by  a  stranger ;  and  even  when  dispossessed  by  one  claiming 
under  the  original  grantor,  his  only  redress  was  against  such 
grantor  for  damages  sustained  by  the  ouster,  his  term  not  being 
recoverable.  To  meet  these  difficulties,  the  writ  of  quare  ejecit 
infra  terminum  was  devised  after  the  passage  of  the  statute  of 
Westminster  2,  c.  24,*  and,  as  is  said  by  Blackstone,  "  upon  the 
equity"  of  that  statute.'  Under  this  writ  were  recoverable  both 
the  term,  if  unexpired,  and  damages  against  not  only  the  grantor 
himself,  but  (of  especial  importance)  against  all  persons  claiming 
under  him.*     Still  the  tenant  was  left   without   remedy   when 

1.  Adams  on  Ejec.  i.  by  ejectment  and  its  application,  made 

2.  13  Edwd.  I.  easy  in  the  course  of  its  development, 
8.  3  Black.  Com.  207.  to  the  trial  of  titles  against  any  tea- 
4.  The  introduction  of  the  remedy  ants  in  possession  (by  whatever  means 
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ousted  by  a  mere  stranger,  not  claiming  under  the  original  grantor ; 
and  a  new  writ,  called  the  writ  of  ejectione  firma,  was  invented, 
according  to  Adams,  in  the  reign  of  Edward  11.,  or  in  the  early 
part  of  that  of  Edward  1 11.^     This  writ  is  the  foundation  of  the 
modem  action  of  ejectment.     It  gave  the  lessee  or  tenant  a  remedy 
against  all   persons  whatsoever  who  ousted   him   of  his  term, 
excepting,  indeed,  where  the  grantor  himself  ejected  his  lessee,  in 
which  case  the  old  writ  of  quare  ejecit  was  resorted  to.*     But 
since  the  plaintiff  did  not  possess  a  freehold  interest  in  the  lands 
sued  for,  his  recovery  was  limited  to  damages  for  the  injury  he  had 
sustained,  but  did  not  include  a  restoration  to  his  term.     It  then 
became  the  practice  of  leaseholders,   when  disturbed  in    their 
possessions,  to  apply  to  courts  of  equity  for  redress,  and  the  latter 
used  to  compel  a  restitution  of  the  land  itself  to  the  party  imme- 
diately injured.    The  courts  of  common   law  soon  afterwards 
adopted  this  method  of  rendering  substantial  justice ;  not,  indeed, 
by  the  invention  of  a.  new  writ,  but  by  adapting  the  one  already  in 
existence  to  the  circumstances  of  the  times,  and  by  introducing,  in 
the  prosecution  of  a  writ  of  ejectment,  a  species  of  remedy,  neither 
warranted  by  the  original  writ,  nor  demanded  by  the  declaration, 
namely,  a  judgment  to  recover  the  term  and  a  writ  of  possession 
thereupon.'     The  results  of  this  innovation  were  important  and 
far  reaching.     A  new  efficacy  was  given  to  the  action  of  ejectment, 
which  was  ingeniously  turned  into  an  original  and  convenient 
method  of  trying  all  possessory  titles,  to  freeholds  as  well  as  to 
terms  for  years,  thereby  causing  all  the  old  real  actions  to  fall 
into  disuse.    The  method  of  proceeding  in   such  cases  was  as 
follows:  Since  the  judgment  in  ejectment  is  for  the  recovery  of 
a  term,  it  is  necessary  in  the  first  place  that  a  term  should  be 
created;  and,  further,  since  the  injury  complained  of  is  a  loss  of 
the  possession,  it  is  also  necessary  that  the  termor  should  be 
ejected.    In  order  to  meet  these  requirements  the  claimant  of  the 
premises  in  question  entered  upon  them,  accompanied  by  another 
person,  and  then  and  there  sealed  and  delivered  to  the  latter  a 
lease  for  years  of  the  same.    This  lessee  was  thereupon  ousted 
cither  by  the  actual  tenant,  or  by  some  one  coming  upon  the 
premises,  either  by  agreement   or  by  chance,  called  the  casual 
ejector,  and  immediately  brought  his  action  of  ejectment  against 
cither  the  actual  tenant  or  the  casual  ejector,  as  the  case  might 

thej  acquired  it),  and  the  subsequent  1.  Adams  on  EJec.  7. 

wcovcrj  of  damages  by  action  of  tres-  2.  Adams  on  Ejec.  7. 

passfor  mesne  profits,  caused  the  rem-  Even  the  grantor  was  liable  to  be 

«<lj  by  writ  of  quare  ejecit  infra  ter-  sued    upon    this    new  writ,   notwith- 

liiKarM  to  fall  into  disuse.    3   Black,  standing  the  old  doctrine  that  a  man 

Com.  207.  could  not  enter  vi  ei  armis  into  his 

Both  this  writ  and  the  old  writ  of  own  freehold.    Adams  on  Ejec.  8. 

covenant  real,  above  referred  to,  were  8.  Adams  on  Ejec.  9.    The  period 

Abolished  by  statute  3  and  4  Will.  I V. ,  when  this  change  took  place  is  placed  by 

^-  ^t  k  36  (1834).  Adams  between  the  years  1455  and  1499. 
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be,  to  recover  his  term,  damages,  and  possession,  for  which  the 
writ  of  possession  issued.  If  the  action  was  brought  against  the 
casual  ejector,  notice  of  th^  proceedings  was  required  to  be  given 
by  the  plaintiff,  or  claimant,  to  the  actual  tenant,  who,  if  he  had 
any  title  to  the  premises,  would  then  apply  to  the  court  for 
permission  to  defend  the  action,  which  application  was  uniformly 
granted  on  certain  minor  conditions.  The  action  then  proceeded 
in  the  name  of  the  original  defendant,  but  the  tenant  in  possession 
was  allowed  at  the  trial  to  give  his  own  title  in  evidence.  In  order 
to  maintain  the  action  in  this  form  it  was  necessary  for  the  plaintiff, 
in  case  of  defense,  to  make  out  four  points,  to  wit :  Title,  lease, 
entry,  and  ouster.  Various  difficulties  were  found  to  attend  the 
making  of  the  lease,  entry,  and  ouster,  and  a  remedy  was  devised 
by  Lord  Chief  Justice  RoUe,  during  the  time  of  the  protectorate, 
which  soon  became  an  established  system.  Under  it  no  lease  is 
sealed  and  no  entry  or  ouster  really  made,  and  all  the  preliminaries 
above  referred  to  are  merely  feigned.  A,  the  person  claiming  title, 
delivers  to  B,  the  party  in  possession,  a  declaration  in  ejectment, 
in  which  C  and  D,  two  fictitious  persons,  are  made  respectively 
plaintiff  and  defendant ;  and  in  which  C  states  a  fictitious  lease  of 
the  land  in  question  from  A  to  himself  for  a  term  of  years,  and 
complains  of  an  ouster  from  them  by  D  during  its  continuance. 
To  this  declaration  is  annexed  a  notice,  supposed  to  be  written 
and  signed  by  D,  informing  B  of  the  proceedings,  and  advising 
him  to  apply  to  the  court  for  permission  to  be  made  defendant  in 
his  place,  as  he,  having  no  title,  will  leave  the  suit  undefended.^ 
Upon  failure  of  B  so  to  apply,  judgment  by  default  will  be  entered 
up  against  the  casual  ejector  at  the  proper  time,  and  possession 
of  the  land  given  to  A.  If,  however,  B  should  apply  for  permis- 
sion to  defend  the  action,  the  court  will  grant  him  that  privilege 
on  condition  that  he  enter  into  a  rule,  commonly  called  the  consent 
rule,  by  which  he  undertakes  that  at  the  trial  he  will  make 
confession  of  the  lease,  entry,  and  ouster,  and  rely  for  his  defense 
solely  on  his  title.  The  declaration  is  then  altered  by  inserting 
as  defendant  the  name  of  B  instead  of  D,  and  the  case  then  goes 
to  trial  as  other  actions.* 

m.  The  Modxbh  Action  of  Ejecticeht. — Such  is  the  history  of 
the  action  of  ejectment.  Many  states  in  this  country  have 
altogether  abolished  the  action,  substituting  for  it  various  forms 
of  action  for  the  recovery  of  real  property.  Many  others  still 
retain  the  old  action,  though  modified  and  improved  in  many 
material  respects.  In  such  cases,  however,  the  common-law 
principles  of  ejectment  are  still  recognized  and  followed,  the 
changes  established  by  statutes  having  reference  less  to  such 
principles  than  to  methods  of  procedure.  This  article  will  deal 
solely  with  the  action  of  ejectment,  omitting  all  consideration  of 
statutory  actions  for  the  recovery  of  real  property. 

X.  Adams  on  Ejec.  15.  2.  Adams  on  Ejec.  1-17. 
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I?.  FdB  What  Trdtos  the  Agtioh  will  In — 1.  In  General.— 
This  matter  is  governed  now  almost  entirely  by  statutes  in  the 
various  states.  The  rule  at  the  common  law  has  been  negatively 
stated  thus :  An  ejectment  will  not  lie  for  anything  whereon  an 
entry  cannot  be  made,  or  of  which  the  sheriff  cannot  deliver 
possession.  In  other  words,  it  is  maintainable  only  for  a  corporeal 
hereditament.^  But  wherever  a  right  of  entry  exists,  and  the 
interest  is  visible  and  tangible,  so  that  possession  of  it  can  be 
delivered  in  execution  of  a  judgment  for  its  recovery,  the  action 
is  maintainable.* 

ixeepdmi. — It  has  been  said  that  one  of  the  reasons  for  the  rule 
preventing  the  recovery  in  ejectment  of  incorporeal  hereditaments, 
to  wit,  the  impossibility  of  the  sheriff's  delivering  possession  of 
the  same,  has  met  with  no  particular  favor.'  Exceptions  to  the 
rule,  more  or  less  pronounced,  are  to  be  found  in  the  cases  of 
titles,^  commons,^  and  fisheries.^ 

1.  Adams  on  Ejec.  20;  Aiken  v,  Ben-  Land  below  Htgb-wator  Kaxk  being 
edict,  39  Barb.  (N.  Y. )  400.  capable  of  being  entered  upon  and  pos- 

2.  Wood  V.  Truckee  Turnpike  Co.,  session  given  by  sheriff ,  ejectment  will 
24  Cal.  474;  Southern  Pac.  Co.  v,  lie  for  the  same.  Nichols  t;.  Lewis,  15 
Burr,  86- Cal.  279;  Nichols  v,  Lewis,  Conn.  137. 

15  Conn.  137;  Den  v.  Craig,  15  N.  T.  8.  Nichols  v.  Lewis,  15  Conn.  144. 

L.  192;  Jackson  v,  Buel,  9  Johns.  (N.  4.  Titles  may  be  recovered  in  eject- 

Y.)  298;  Jackson  v.  May,    16  Johns,  ment.    Se^  supra,  I.  Definition.    The 

(N.  Y.)   184;    Rowan    v.   Kelsey,    18  right  to  recover  them  in  this  action. 

Barb.  (N.  Y.)  484;  Child  v,  Chappell,  however,  did  not  exist  at  common  law, 

9N.  Y.  246;  Champlain,  etc.,  R.  Co.  but  was  given  by  the  statute  32  Henry 

V.  Valentine,  19  Barb.  (N.  Y.)   484;  VIIL,   c.   7;    Adams  on   Ejec.  30;  2 

Black   V,   Hepburne,   2  Yeates    (Pa.)  Wms.  Saund.,  p.  700,  note  9;  Doet;- 

331 ;  Patch  V,  Keeler,  27  Vt.  2C2.    And  Roe,  8  M.  &  W.  579. 

see  Grand  Rapids  v.   WhitUesey,  33  5.  OommoiiB. — The  case  of  commons 

Mich.  109;  Bay  County  v,  Bradley,  39  is  also,  to  some  extent,  an  exception  to 

Mich.    163 ;    Taylor   v,  Gladwin,    40  the  rule.     Black  v.  Hepburne,  2  Yeates 

Mich.  232.  (Pa.)  331.    These  may  be  recovered  in 

RlgM  to  Bract  a  HUldam. — Where  a  ejectment  when  the  action  is  brought 
grantor  reserved  to  himself,  his  heirs,  for  lands  to  which  the  common  is  ap- 
and  assigns  forever,  "the  right  and  pendant  or  appurtenant;  because  he 
privilege  of  erecting  a  milldam  at  a  who  has  possession  of  the  land  has  also 
certain  place  described,  and  to  occupy  possession  of  the  common,  and  the 
and  possess  the  said  premises  without  sheriff,  by  giving  possession  of  the  one, 
any  hindrance  or  molestation  from  the  also  executes  the  writ  as  to  the  other. 
grantee  or  his  heirs,"  it  was  held  that  Adams  on  Ejec.  20;  Baker  v.  Roe,  Cas. 
the  right  reserved  was  such  an  interest  temp.  Hard.  127 ;  Newman  v.  Holdmy- 
in  the  land  as  that  ejectment  would  lie.  fast,  i  Stra.  54;  Wellington  v,  Good- 
Jackson  V.  Buel,  9  Johns.  (N.  Y.)  398.  title,  Andr.  106. 

WlicraBlslitofBatryGtoiie. — In  Rowan  In  Barton  v.  Hamshire,  3  Keb.  738, 

V,  Kelsey,  18  Barb.  (N.  Y.)  484,  it  was  it  was  held  that  ejectment  did  not  lie 

held  that  upon  the  destruction  of  cer-  for  a  right  of  common  alone,  but  only 

tain  buildings  of  which   the   demised  as  appurtenant  to  other  land  claimed 

premises  were  a  part,  the  lessee's  right  in  the  same  action, 

of  entry  was  gone  and  no  longer  existed,  «.  FisberlaB. — It  was  formerly  held 

because  his  interest  was  not  tangible  that  ejectment  would  not  lie  for  fisher- 

or  visible,  and  the  delivery  of  posses-  ies,  Molineux  v.  Molineux,  Cro.  Jac. 

sion  by  sheriff  upon  a  writ  of  habere  144;  Herbert  v,  Laughlyn,  Cro.  Car. 

facias  not  possible,  and  consequently  492;  Waddy  v,  Newton,  8  Mod.  277; 

ejectment  was  not  maintainable.  but  this  doctrine  has  been  overruled^ 
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2  Aocretionfl  and  Beliottoni. — Ejectment  will  lie  for  accretions, 
or  alluvion,^  and  relictions,*  but  the  action  will  fail  where  the 
boundary  of  the  river  is  changed  by  excessive  floods  producing 
violent  and  visible  alterations.^ 

8.  Builduigt  and  Partsof  Buildings— a.  In  General. — Ejectment 
can  be  maintained  for  a  building,  without  more,^  as  a  cottage,^  or 
a  stable,®  since  the  description  is  certain  enough  to  show  the  sheriff 
of  what  to  deliver  possession.''  So  the  action  may  be  maintained 
for  a  house  and  garden.^  Ejectment  will  also  lie  for  a  portion  of 
a  building  when  held  separately  from  the  ground,®  as  the  second 
story  of  a  house,*®  a  room,  or  chamber,**  a  passage-room,**  or  a 
certain  place  called  the  vestry.** 

b.  Chapels  AND  Churches. — It  was  formerly  held  that  chapels 
and  churches  could  not  be  recovered  in  ejectment,  being  res  sacra; 

Ashhurst,  J.,  in  Rex  v.  Old  Alresford,        8.  Lynch    v.    Allen,  4  Dev.  &  B. 

1  T.  R.  358.  (N.  Car.)  62.   And  see  generally  Am. 

Ejectment  for  premises  on  the  river  &  Eng.  Encjc.  of  Law,  tit  Accretion. 
Delaware,  part  of  which  was  described        4.  Stancel  v,  Calvert,  i  Winst  (N. 

in  the  declaration  as  *'  a  fishery,"  was  Car.)  104;  Gilliam  v.  Bird,  8  Ired.  (N. 

also  sustained  in  New  yersey,  and  the  Car.)  280. 

right  or  title  of  either  party  thereto  was        0.  Hill  v.  Giles,  Cro.  Eliz.  818. 
not  doubted  on  account  of  the  para-        6.  Dacre's  Case,  i  Lev.  58. 
mount  title  of  the  state.     Bispham  v,        T.  Hammond  v.  Ireland,  Sty.  215. 
Rice,  cited  in  22  N.  }.  L.  463.  8.  Royston  v,  Eccleston,  Cro.  Jac. 

1.  St.  Clair  County  v.  Lovingston,  654,  Palm.  337. 

23  Wall.  ( U.  S. )  46 ;  Johnston  v.  Jones,  9.  Asheville  Div.  No.  15  v,  Aston,  92 

I  Black  (U.  S.)  209;  Benson  v,  Mor-  N.  Car.  578;  Gilliam  v.  Bird,  8  Ired. 

row,  61  Mo.  352 ;  Lovingston  v.  St.  Clair  (N.  Car. )  280. 

County,  64  ifu.  56;  Giraud  v,  Hughes,  10.  Asheville  Div.  No.  15  v.  Aston, 

I  Gill  &  J.  (Md.)  249;  Baltimore,  etc.,  92  N.  Car.  578. 

R.  Co.  V.  Chase,  43  Md.  23;  Hagan  v.  11.  Otis  v.  Smith,  9  Pick.  (Mass.) 

Campbell,   8  Port.    (Ala.)    9;    Kraut  297 ;  Ezzard  t/.  Findley  Gold  Min.  Co., 

V,  Crawford,  18  Iowa  549;  Godfrey  v,  74  Ga.  520,  58  Am.  Rep.  447;  White 

Alton,  12  III,  29;  Cook  V.  McClure,  58  v.  White,  16  N.  J.  L.  202. 

N.  Y.  437;  Morris  v.  Brooke,  25  Alb.  Or  the  upper  chamber  of  a  house. 

L.  J.  90.  Gilliam  v.  Bird,  8  Ired.  (N.  Car.)  280. 

2.  Den  v.   Sermon,    i    Hawks   (N.  A  chamber   in    the    middle   story. 
Car.)  56;    Baltimore,  etc.,  R.  Co.  v.  Anonymous,  3  Leon  210. 

Chase,  43  Md.  23.  Stalls  In  Bam.— In  Patch  7/.  Keeler, 

Definition  of  Teniui. — See  these  terms  27  Vt.  252,  ejectment  was  sustained 

defined  in  Am.  and   Eng.  Encyc.    of  for  two  stalls  in  a  horse-barn. 

Law,  tit.  Accretion.   See  also  St.  Clair  12.  Bindover  v,   Sindercombe,  Ld. 

County  t^   Lovingston,  23  Wall.  (U.  Raym.  1470.      In  one  case  the  action 

S.)46.  was  brought  for  "part    of   a  house 

A  Bnle  to  Divide  Accretions  will  be  known  by  the    name    of    the  Three 

found  stated  in  Deerfield  v.  Arms,  17  Kings  in  A."     SuUivane  v,  Seagrave, 

Pick.  (Mass.)  41.     It  has  been  followed  i  Stra.  695. 

by  the  Supreme  Court  of  the  United  18.  Hutchinson  v.  Puller,  3  Lev.  95- 
States  in  the  case  of  Johnston  v.  Kitchen. — It  has  been  held  that  eject- 
Jones,  I  Black  (U.  S.)  209.  ment  would  not  lie  for  a  kitchen  be- 
Plalntlffmnst  Show  Ownership  of  Shore  cause  any  chamber  in  the  house  might 
before  his  rights  in  or  under  the  waters  be  applied  to  that  use,  and  the  sheriff 
adjoining  will  be  inquired  into.  Until  has  not  certainty  enough  to  direct  him 
he  establishes  this,  such  inquiry  is  in  execution.  Ford  v.  Lerke,  Noy  109- 
speculative  and  useless.  Bates  v,  I  Hi-  But  the  rea.soningof  the  case  is  doubted, 
nois  Cent.  R.  Co.,  i  Black  (U.  S.)  204.  Adams  on  Ejec.  27. 
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but  this  doctrine  has  long  since  been  exploded,  and  the  action  may 
now  be  maintained  for  them  just  as  for  any  other  kind  of  real 
estate.* 

4.  Fixtiiref  .* — Where  land  is  recovered  in  ejectment,  the  plaintiff 
recovers  also  all  improvements  thereon  that  form  part  of  the 
realty,  including  fixtures.'  In  such  cases  the  recovery  of  fixtures 
is  incidental  to  the  recovery  of  the  land  itself,  and,  although  we 
have  seen  that  ejectment  will  lie  for  buildings  and  parts  of 
buildings  without  land,  things  that  are  clearly  portions  of  the 
realty,*  yet  ejectment  will  not  lie  for  the  recovery  of  mere  chattels 
annexed  to  land  without  becoming  a  part  of  the  realty  or  fixtures ; 
and  it  is  not  clear  that  the  action  may  be  maintained  in  regard  to 
such  chattels  to  try  the  question  whether  they  are  fixtures  or  not.* 

6.  Herbage,  Orass,  and  Aftermath. — Ejectment  will  also  lie  at 
common  law  in  favor  of  one  who  has  the  right  to  take  herbage, 
grass,  and  aftermath.®  So  the  action  will  lie  for  the  right  to  pasture.'' 

6.  Land  Sn^eet  to  Eaaement — a.  In  General. — It  maybe  stated 
as  a  general  rule  that  ejectment  will  lie  to  recover  possession  of 
land  which  is  subject  to  an  easement  or  servitude.® 

1.  Lucas  V.Johnson,  8  Barb.  (N.  Y.)  Where  a  boiler,  engine,  and  stack 

244;  Van  Deuzenti.  Presbyterian  Con-  are  erected  on  plaintiff's  land,  jointly 

gregation,  3  Keyes  (N.  Y.)  550.    See  at  the  expense  of  himself  and  the  de- 

ailso  Harjur's  Case,  1 1  Coke  35 ;  Thjn  f endant,  under  an  agreement  to  use  the 

V.  Thyn,  Sty.  loi ;  Hillingsworth  v.  same  as  a  common  source  of  power, 

Brewster,  i  balk.  356 ;  Rex  v,  Liondon,  without  limitation  as  to  time,  the  in- 

I  Wils.  II.  terests  thereby  created  in  the  fixtures 

\.  Mbittton  of  Term. — h&  this  word  are  in  the  nature  of  real  estate ;  and  if 

has  two  exactly  opposite  significations,  one  of  the  tenants  in  common  exclude 

both  among  text  writers  and  in  deci-  the  other  from  the  use  and  possession 

sions,  it  is  necessary  to  state  the  mean-  of  such  fixtures,  ejectment  will  lie  to 

ing  it  will  have  in  this  section.    By  the  enforce  the  agreement.     Hill  v.  Hill, 

word  "fixture,"    therefore,  we  shall  43  Pa.  St.  521. 

designate  an  article  which  was  a  chat-  «.  Wheeler  v,  Toulson,  Hard.  330; 

tel,  but  which,  by  being  physically  an-  Ward  v.  Petifer,  Cro.  Car.  362. 

nezed,  or  affixed,  to  the  realty,  becomes  The  Prlnoiple  here  is  that  he  who  has 

a  part  and  parcel  of  it.    See  Am .  and  a  grant  of  the  herbage  has  a  particular 

Eag.  Encyc.  of  Law,  tit.  Fixtures.  interest  in  the  soil,  although  by  such 

t.  McMinn  v.   Mayes,  4  Cal.  309;  grant    the  soil  itself  does  not   pass. 

Fitzeerald  v,  Marshall,  i  Mod.  90.   See  Adams  on  Ejec.  32.    See  Rex  v.  Stoke, 

Ewell  on  Fixtures,  p.  441.  2  T.  R.  451. 

1  See  supra ^  IV.  3.  Buildings  and  T.  Anonymous,  2  Dal.  95. 

ParU  <if  Buildings,  Paimage. — But  the  right  to  pannaee 

Where  A  agreed  to  permit  B  to  put  is  not  sufficient,  as  that  is  only  a  right 

a  sawmill  and  houses  and  fixtures  on  to  the  mast  that  falls  from  the  trees, 

his  land,  for  carrying  on  the  business  of  and    is    not  part  of  the    soil    itself, 

ttwinglumber,  *' as  long  as  B  wished,''  Pemble  v.  Stern,  i  Lev.  212. 

he  having  the  privilege  of  taking  away  8.  Tillmes  v.  Marsh,  67  Pa.  St.  507 ; 

the  improvements,  it  was  held  that  B  Cooper  v.  Smith,  9  S.  &  R.  (Pa.)  31 ; 

nad  a  determinable  life  interest  in  the  Skowhegan  First  Nat.  Bank  v.  Morri- 

easement  on  A's  land,  and  that  eject-  son,  88  Me.  162 ;  Morgan  v,  Moore,  3 

ment  would  lie  to  recover  the  house  Gray  (Mass.)  319.   See  Rogers  v.  Sin- 

and  other  improvements,  together  with  sheimer,  50  N.  Y.  646. 

the  easement  on  the  land.    Stancel  v,  .    Where  a   deed    conveying   certain 

Calvert,  i  Winst.  (N.  Car.)  104.  premises  reserved  a  right  to  build  a 

^'  Ewell  on  Fixtures,  pp.  441,  442.  basement  story  thereon,   to   be    used 
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b.  Highways,  Roads,  and  Streets. — ^The  most  common 
application  of  this  rule  is  found  in  the  case  of  highways,  roads, 
streets,  and  the  like.  These,  in  our  law,  are  regarded  as  easements, 
and  the  owner  of  the  land  through  which  a  road  or  street  dedi- 
cated to  public  use  passes  may  maintain  ejectment  against  any  one 
who  appropriates  the  same  exclusively  to  his  own  use,  or  who  uses 
the  same  in  a  manner  inconsistent  with  the  public  easement,  or 
with  the  rights  of  the  said  owner  to  use  the  land  in  any  way  that 
is  itself  not  inconsistent  with  the  public  right.^     But  while  this  is 

solely  for  the  purposes  of  a  school,  with  Virginia, — Boiling  v,  Petersburg,  3 

a  right  of  passage  to  and  from,  the  gran-  Rand.  ( Va.)  573. 

tee  to  build  a  church  upon  the  base-  Wisconsin, — AVeisbrod  t».  Chicago, 

iftent  walls,  it  was  held  that  the  deed  etc.,  R.  Co.,  21  Wis.  602;  Gardiner  t?. 

conveyed  a  fee  with  the  reservation  of  Tisdale,  2  Wis.  153. 

an  easement  only,  and  that  ejectment  **  The  owner  of  the  soil  has  right  to 

would  lie  by  the  grantee  against  any  all   above  and  under  ground,  except 

persons  occupying  the  said  basement  only  the  right  of  passage  for  the  king 

for  any  other   than  school  purposes,  and  his  people."     Goodtitle  v,  Alker, 

Reforpied   Church   v,  Schoolcraft,  65  z  Burr.  146. 

N.  Y.  134.  (5  Lans.  (N.  Y.)  206  re-  "Highways  are  regarded  in  our  law 

versed.)  as  easements.    The  public  acquire  no 

1.   California, — Coburn  v,  Ames,  52  more  than  the  right  of  way,  with  the 

Cal.  385;  Weyl  v.  Sonoma  Valley  R.  powers  and  privileges  incident  to  that 

Co.,69Cal.  202;  Porter  V.  Pacific  Coast  right,  such  as  digging  the  soil  and  using 

R.  Co.  (Cal.  1888),  18  Pac.  Rep.  428.  the  timber  and  other  materials  found 

Connecticut. — Peck  v.  Smith,  i  Conn,  within  the  space  of  the  road,  in  a  rea- 

103.  sonable   manner,  for  the    purpose  of 

Georgia. — Savannah    v,  Georgia  making  and  repairing  the  road  and  its 

Steam  Boat  Co. ,  R.  M.  Charlt.  (Ga.)342.  bridges.     When  the  sovereign  imposes 

Kentucky. — Louisville,  etc.,  R.  Co.  a  public  right  of  way  upon  the  land  of 

V.  Liebfried,  92  Ky.  407.  an  individual,  the  title  of  the  former 

Maine. — Blake  v.  Ham,  53  Me.  430.  owner  is  not  extinguished,  but  is  so 

Massachusetts. — ^Alden  v,  Murdock,  qualified  that  it  can  be  enjoyed,  sub- 

13  Mass.  256;  Perley  v.   Chandler,  6  ject  to  that  easement.      The  former 

Mass.  454;  Com.  t;.  Peters,  2  Mass.  127.  proprietor  still  retains  his  exclusive 

Michigan. — Smeberg    v.  Cunning-  right  in  all  mines,  quarries,  springs  of 

ham,  96  Mich.  378.  water,  timber,  and  earth,  for  every  pur- 

Missouri. — ^Thomas    v.  Hunt  (Mo.  pose  not  incompatible  with  the  public 

App.  1896),  35  S.  W.  Rep.  581.  right  of  way.    The  person  in  whom  the 

Ne-w  yersey. — Wright  v.  Carter,  27  fee  of  the  road  is  may  maintain  trespass, 

N.J.  L.  76.  or  ejectment,  or  waste."    Jackson  v. 

New  Tork. — Whitbeck  v.  Cook,  15  Hathaway,  15  Johns.  (N.  Y.)  453. 

Johns.  (N.  Y.)  483;  Babcockt;.  Lamb,  Land  Dedicated  toy  Promrteton  of  Town. 

I  Cow.  (N.  Y.)  238;  Pearsall  v.  Post,  — So  where  the  proprietors  of  a  town 

20  Wend.  (N.  Y.)  126;  Benedict  v,  Goit,  set  apart  a  piece  of  undivided  land  for 

3  Barb.  (N.  Y.)  468;  Northern  Turn-  the  use  of  the  public  as  a  public  com- 

pike  Road  Co.  v.  Smith,  15  Barb.  (N.  mon,  it  was  held  that  any  proprietor 

Y.)  355;  Sherman  v.  McKeon,  38  N.  of  an  undivided  share  of  land  in  the 

Y.  266;  Lozier  v.  New  York  Cent.  R.  town  may  maintain  ejectment  against 

Co.,  42  Barb.  (N.  Y.)  465 ;  Westlake  v.  any  one  who  is  in  exclusive  possession 

Koch  (Supreme  Ct.),  8  N.   Y.  Supp.  of  any  part  of  the  land  so  set  apart,  and 

665,  29  N.  Y.  St.  Rep.  283;  Carpenter,  recover,    subject    to    such  easement 

V.  Oswego,  etc.,  R.  Co.,  24  N.  Y.  655 ;  Pomeroy  v.  Mills,  3  Vt.  279. 

Gas-Light  Co.  v.  Rome,  etc.,  R.  Co.,  ToU  Boad. — So  ejectment  lies  to  rc- 

51  Hun  (N.  Y.)  119;  Brown  v.  Galley,  cover  land  used  as  a  toll  road,  where 

Hill  &  D.  Supp.  (N.  Y.)  308;  Wager  the  action  is  brought  to  recover  the 

V.  Troy  Union  R.  Co.,  25  N.  Y.  527.    .  road  itself,  and  not  the  right  of  way 

Pennsylvania. — Chambers  v.  Furry,  over  it.    Mahon  v.  San  Rafael  Turn- 

I  Yeates  (Pa.)  167.  pike  Road  Co.,  49  Cal.  269. 
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the  general  principle  and  is  supported  by  the  great  majority  of 
decisions,  there  are,  nevertheless,  some  cases  that  qualify  and  some 
that  altogether  deny  the  principle.^ 

Vw  of  BiMid. — It  is  immaterial,  in  the  application  of  this  principle, 
whether  the  road  was  laid  out  for  the  use  of  the  public,  or  for 
the  accommodation  of  only  a  private  party .^ 

BMonry  SulQeet  to  SaMmont. — The  recovery  in  such  cases,  as  well 
as  the  delivery  of  possession  by  the  sheriff,  is  necessarily  subject 
to  the  easement.' 

Whfln  tlw  Fee  of  Luidi  Tftken  for  public  use  has  been  acquired  by  a 
municipal  corporation,  the  former  owner  cannot  maintain  the 
action  on  the  ground  of  its  having  been  devoted  to  other  uses 
than  those  contemplated  by  law.^ 

Ltad  Dedieated  to  Putieiilar  Purpoee. — ^Where  land  has  been  dedicated 
to  a  particular  purpose,  and  the  authorities  have  appropriated  it 
to  an  entirely  different  purpose,  the  rule  as  to  whether  ejectment 
may  or  may  not  be  maintained  by  the  original  owner  does  not 
seem  to  be  established.^ 


;. — So  the  public  have  no  right  easement  in  land  ever  has  such  ezclu- 

to  graze  their  cattle  on  a  public  high-  sive  possession  of  the  same  as  to  make 

way.   The  remedy  is  bj  either  trespass  him  liable  to  the  action  of  ejectment, 

or  ejectment.     Stackpole  v.  Healy,  i6  Wilklow  v.  Lane,  37  Barb.   (N.  Y.) 

^^^*  33 1  Woodruff  v,  Neal,  28  Conn.  244. 

165.  S.  Saundersv.  Wilson,  15  Wend.  (N. 

1.  See  dissenting  o^xnxoii  of  Inger-  Y.)338.    See  Morgan  t/.  Moore,  3  Graj 

soil,  J.,  in  Peck  "u.  Smith,  i  Conn.  103.  (Mass.)  319;  Hancocks.  Wentworth,  5 

In  West  Covington  v.  Freking,  8  Met.  (Mass.)  446. 
Bush  (Ky.)  126,  it  was  held  that  the  8.  Etz  v.  Daily,  20  Barb.  (N.  Y.) 
action  of  ejectment  would  not  lie  to  32 ;  Gordon  t;.  Sizer,   39  Miss.   805 ; 
recover  possession  of  a  street  or  high-  Pomeroy  t;.  Mills,  3  Vt.  279;  Alden  v, 
way  dedicated  to  public  use,  the  proper  Murdock,  13  Mass.  256. 
remedy  being  by  indictment  or  injunc-  "Trespass  would   undoubtedly  lie; 
Hon.  why,  then,  should  not  an  ejectment? 
naU  In  Street. — So  it  has  been  held  It  is  said  that  the  sheriff  cannot  deliver 
that  ejectment  will  not  lie  by  a  parish  full  possession.  But  why  not?  Indeed,  it 
owning  a  street  against  one  who  sets  must  be  subject  to  the  easement,  but 
up  a  stall  therein.   The  proper  remedy  there  is  no  other  difficulty  in  the  mat- 
is  trespass.     Dde  V.  Cowley,  i  C.  &  P.  ter."     Goodtitle  v.  Alker,  i  Burr.  145. 
123,  II  E.  C.  L.  339.  The  Bight  of  the  Public  Is  Not  Drawn 
Fftiisirioii  miut  Be  Wludlj  tnoonsisteiit  In  Question  by  a  controversy  as  to  the 
vtUi  PidAle  Baaement.— It  was  held  in  ownership  of    the  soil.     Warwick  v, 
Adams  v,  Saratoga,  etc.,  R.  Co.,   11  Mayo,  15  Gratt.  (Va.)  528. 
Barb.  (N.   Y.)  414,  that  the    action  Defendant    Entitled    to    Easement.— 
could  not  be  maintained  for  a  street  Where  a  defendant  in  ejectment  is  law- 
by  the  owner  of  the  land  through  which  fully  entitled  to  an   easement  in  the 
Mid  owner  had  laid  it  out,  unless  the  land  for  which  suit  is  brought,  he  can- 
occupation  thereof  by  defendants  was  not,  of  course,  be  disturbed  in  its  en- 
^holly  inconsistent   with  the  public  joyment.     Kurkel  v,  Haley,  47  How. 
waement.    See  also  Brondage  v.  War-  Pr.  (N.  Y.  Supreme  Ct.)  75. 
ner,  3  Hill  (N.  Y.)  145;  Redfield  v.  4.  Sweet  v.  Buffalo,  etc.,  R.  Co.,  13 
Utica,  etc.,  R.  Co.,  25  Barb.  (N.  Y.)  Hun  (N.  Y.)  643,  79  N.  Y.  293. 
54;  Edwardsville  R.  Co.  v.  Sawyer,  0.  Thus  in  Barclay  t;.  Howell,  6  Pet. 
92^*1-377;  Cincinnati  v.  White,  6  Pet.  (U.  S.)  499,  it  was  held   that  where 
(U.S.) 431.  ground  had  been  dedicated  to  a  par- 
yowBialon  of  Baaement. —  It  has  also  ticular  purpose,  and   the    authorities 
been  doubted  whether  the  owner  of  an  had  appropriated  it  to  an  entirely  dif- 
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7.  Land  under  Water,  and  Wateroourses.--  Ejectment  is  maintain- 
able for  land  under  water,  as  possession  of  the  same  may  be  given 
by  the  sheriff;^  and,  of  course,  ejectment  will  lie  for  lands  for- 
merly below  high-water  mark  but  now  fast  land.*  But  the  action 
cannot  be  maintained  for  a  rivulet  or  watercourse,  because  nm 
moratur,  and  possession  of  it  cannot  be  given.' 

8.  Minei  and  Mining  Bights — a.  In  General. — Ejectment  may 
be  maintained  for  the  recovery  of  possession  of  a  mine  by  one 
who  has  the  right  to  the  same,  even  as  against  the  owner  of  the 
soil.* 

Where  Onat  a  Mere  lioenie. — But  where  the  grant  of  the  mine  is 
that  of  a  mere  license  to  enter  upon  the  premises,  dig,  and  take 
minerals  within  a' certain  tract,  it  seems  that  the  right  of  the  lessee, 
until  actual  possession  of  some  part  of  the  land  is  taken,  is  a  mere 
incorporeal  right  or  privilege,  too  floating  and  indefinite  to  be 
enforced  by  ejectment.* 

ferent  purpose,  an  action  of  ejectment  Challenor  v,  Thomas,   YeW.   143,  i 

would  not  lie  bj  the  original  owner  Brownl.  142. 

on  this  ground.     It  would  seem  that  his        8.  Swift  v,  Goodrich,  7oCal.  103. 
remedy  is  in  chancery,  to  compel  the        Butifclaimant  owns  the  land,  he  maj 

specific  execution  of  the  trust  by  re-  recover,  it  seems,  by  bringing  the  ac- 

straining  the  corporation,  or  by  caus-  tion  for  so  much  land  covered  by  water, 

ing  the  removal  of  the  obstructions.  Challenor  v.  Thomas,    Yelv.    143,  i 

Yet  in  the  case  of  Ruch  v.  Rock  Is-  Brownl.  142. 
land,  97  U.  S.  693,  it  was  held  that        4.  Wyld's  Case,  cited  in  Commyn  r. 

where  land  had  been  specifically  dedi-  Kincto,   Cro.  Jac.  150;  Whittingham 

cated  for  schools  and  churches,   and  v.  Andrews,  i  Salk.  355,  Carth.  277; 

there  had  been  conveyances  of  parts  Cullen  v.  Rich,  Buller's  N.  P.  102^; 

of    the    premises    by   some  of   those  Grotz  v.   Lehigh,  etc.,   Coal  Co.,  i 

bodies  for  other  purposes,  an  eject-  Kulp  (Pa.)  53. 

ment  would  lie  at  the  suit  of  the  orig-        The  law,  as  stated  by  Adams,  is  as 

inal  grantor,  or  his  heirs,  to  reclaim  follows :   '*  For  it  is   not  to  be  con- 

the  same.  sidered  as  a  bare  profit  apprendtr^  but 

And  see  generally,  upon  the  substan-  as  comprehending  the  ground  or  soil  it- 

tive  law  of  this  subject.  Am.  and  Eng.  self,  which  may  &  delivered  in  cxecu- 

Encyc.  of  Law,  tit.  Dedication.  tion;  and  though  a  man  may  have  a 

1.  Champlain,  etc.,  R.  Co.  v.  Val-  right  to  the  mine  without  any  title  to 
entine,  19  Barb.  (N.  Y.)  $&\,  the  soil,  yet,  the  mine  being  fixed  in 

A  Qcmnt  from  the  State  of  lands  under  a  certain  place,  the  sheriff  has  a  thing 

water  will  support  ejectment.     E.  G.  certain  before  him,  of  which  he  can 

Blakslee  Mfg.  Co.  v.  E.  G.  Blakslee's  deliver  possession."    Adams  on  Ejec. 

Sons  Iron  Works,  129  N.   Y.  155,  59  20.     See  Bainbridge  on  Mines  498. 

Hun  (N.  Y.)  209.  "  One  who  has  the  exclusive  right  to 

Land  between   High   and   Low-water  mine  coal  upon  a  tract  of  land  has  the 

Marin. — Ejectment  also  lies  by  a  ripa-  right  of  possession,  even  as  against  the 

rian  owner  on  a  navigable  stream  for  owner  of  the  soil,  so  far  as  it  is  neces- 

land    between    high    and     low-water  sary  to  carry  on  his  mining  operations." 

marks,  from  a  person   in   possession  Turner  v.  Reynolds,  23  Pa.  St.  ao6. 

who  does  not  claim  rights  as  a  navig^-  BoUaiy    of    Bait.— -So    ejectment  is 

tor  or  fisherman.     Gibson  v.    Kelly,  maintainable  for  a  boilary  of  salt,  for, 

15  Mont.  417;  Nichols  v,   Lewis,    15  by  the  grant  of  the  same,  the  soil  shall 

Conn.  137.  pass,  inasmuch  as  it  is  the  whole  profit 

2.  People  V,  Mauran,  5  Den.  (N.  Y.)  of  the  soil.    Smith  v,  Barrett,  Sid.  161, 
389.  I  Lev.  114. 

Pool  of  Water. — The  action  will  lie  for  .     5.  Adams  on  Ejec.  20;   Harlow  v. 
a  pool  of  water  for  the  same  reason.     Lake  Superior  Iron  Co.,  36  Mich.  X05; 
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The  QneetioB  in  Tlieee  Gasee,  therefore,  generally  resolves  itself  into 
the  question  whether  the  right  granted  is  a  mere  incorporeal 
hereditament  or  not,  and  is  frequently  more  or  less  difficult  of 
determination.^ 

h.  Oil  and  Oil  Wells. — It  has  been  decided  that  petroleum 
oil  is,  like  coal  or  any  other  natural  product,  a  mineral,  and,  as  such, 
forms  a  party  of  the  realty.  The  general  rules  of  law,  therefore, 
with  reference  to  mines  and  mining  rights,  are  applied  alike  to  oils 
and  oil  wells.*  The  question  here,  as  elsewhere,  is  whether  the 
grant  is  of  a  mere  incorporeal  hereditament — to  enter  upon  and  dig' 
for  the  mineral — or  whether  it  amounts  to  an  entire  ownership  of 
the  mineral  and  place.' 

Union  Petroleam  Co.  v.  Bliven  Petro-  that  in  case  any  of  the  surface  be  per- 

leum  Co^  73  Pa.  St.  173 ;  Doe  v.  Wood,  manently    occupied    by    grantor    he 

a  B.  A  Aid.  724 ;  Crocker  v.  Fother-  shall  compensate  owner  of  fee,  cannot 

gill,  2  B.  &  Aid.  652;   Falmouth  v.  bring  ejectment  on  account  of  such  oc- 

Alderson,  i  Gale  441 ;  Muskett  v.  Hill,  cupation,  so  far  as  the  same  is  necessary 

5  Bing,  N.  Cas.  694,  35  E.  C.  L.  272.  to  the  operation  of  the  mine.    Erickson 

Ptxpl  UewiBe  and  Bnd^  Tberennder. —  v,  Michigan  Land,  etc.,  Co.,  50  Mich. 

But  a  parol  license  to  enter  upon  and  604. 

mine  lands,  an  entry  under  such  license,  1.  The  following  cases,  while  not  in- 

and  an  expenditure  of  labor  and  money  volving  the  action  of  ejectment,  will 

in  sinking    shafts,    etc.,   for    mining  throw  some  light  on  the  general  ques- 

under  said  license,  gives  the  licensee  a  tion :  Harlow  v.  Lake  Superior  Iron 

valid  subsisting   interest  in  the  real  Co.,  ^6  Mich.  105;  Grubb  v.  Bayard, 

estate,  which  the  licensee  may  assert  in  2  Wall.  Jr.  (C.  C.)  81 ;  Grubb  v.  Grubb, 

an  action  of  ejectment.  Beatty  t^.  Greg-  74  Pa.  St.  25;  Funk  v,  Haldeman,  53 

017, 17  Iowa  109.  Pa.  St.  329;  Muskett  v.  Hill,  5  Bing. 

KflrelneorporealPxlyllege.— The  right  N.  Cas.  69.1,  35  E.  C.  L.  272;  Chet- 

of  a  person  to  work  a  mine  and  to  have  ham  v.  Williamson,  4  East  469.     And 

the  sole  benefit  of  the  products  thereof  see  generally  Am.  and  Eng.  Encyc.  of 

is  a  mere  right  and  incorporeal  privi-  Law,  tit.  Mines  and  Mining, 

lege,  insufficient  to  sustain  ejectment.  2.  Stoughton's  Appeal,  88  Pa.   St. 

Moore  v.  Brown,  139  N.  Y.   127,  re-  198.     In  3iis  case   the  lessee  was   to 

versing  16  N.  Y.  Supp.  592,  62  Hun  have  **  the  sole  and  exclusive  right  to 

(N.  Y.)  618.    See  also  Colorado  Cent,  bore  and  dig  for  oil  in  said  lot,  and 

Consol.  Min.  Co.  v,  Turck,  50  Fed.  gather  and  collect  the  same  therefrom. 

Rep.  888,  and  Bell  v.  Skillicorn  (N.  for  the  term  of  twenty-one  years  from 

Mex.  1892),  28  Pac.  Rep.  768.  the  date  hereof."     The  court  thought 

The  law  stated  by  Adams,  in  full,  is  this  certainly  amounted  to  an  **  abso- 

as  follows :  "When  a  grant  of  mines  is  lute  sale  of  all  the  oil  contained  within 

80  worded  as  not  to  operate  as  an  actual  the  land  described  in  the  lease."    See 

demise,  but  only  as  a  license  to  dig.  Barker  v.  Dale,  3  Pittsb.  (Pa.)  190. 

search  for,  and  take  metals  and  min-  8.  Union  Petroleum  Co.  v,  Bliven 

crals  within  a  certain  district  during  Petroleum  Co.,  72  Pa.  St.  173.     See 

the  term  granted,  it  seems  that  a  party  also  Rynd  v.  Rynd  Farm  Oil  Co.,  63 

claiming  under  such  a  grant,  and  who  Pa.  St.  397. 

shall  open  and  work  and  be  in  actual  Where,  under  a  mining  lease,   the 

possession  of  any  mines,  may,  if  ousted,  lessee  has  agreed  to  commence  testing 

niaintain  ejectment  in  respect  of  them ;  land  within  three  years,  and  to  pay  the 

but  he    cannot    maintain    ejectment  lessor  part  of    the  profits,   etc.,   the 

either  in  respect  of  mines  within  the  former  cannot  maintain  ejectment  un- 

district,  which  he  has  not  opened,  or  less  he  has  had  possession  and  opened 

which,  having  opened,   he  has  aban-  mines  on  the  land.     Petroleum  Co.  v, 

doned."    Adams  on  EJec.  20.  Coal,  etc.,  Co.,  89  Tenn.  381. 

Grantees  in  deed  reserving  mining  Where  PoeieaBlon  Taken  under  Lease. — 

rights  below  the  surface,  but  providing  In  Karns  v.  Tanner,  66  Pa.  St.  297,  it 
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9.  Overhanging  Booft  and  Comioei. — The  cases  are  not  altogether 
harmonious  as  to  whether  or  not  the  action  will  lie  against  the 
owner  of  an  overhanging  roof,  or  a  projecting  cornice,  but  the 
weight  of  authority  is,  we  think,  that  the  action  in  such  case 
cannot  be  maintained.  The  reason  would  seem  to  be  that  the 
sheriff  cannot  deliver  possession,  and  the  proper  remedy  is  by  an 
action  for  a  nuisance.'  Where  some  of  the  stones  of  defendant's 
wall  extended  a  few  inches  over  plaintiff 's  land,  it  was  held  that 
plaintiff  might  treat  this  as  disseisin  rather  than  trespass,  and 
bring  ejectment ;  but  if,  when  plaintiff  begins  to  make  excavations, 
the  defendant  offers  to  remove  the  stones  and  give  entire  posses- 
sion to  plaintiff,  this  is  not  disseisin  and  ejectment  will  not  lie.' 

10.  lUsoeUaneoiu. — Ejectment  will  lie  for  lands,  although  they 
have  been, 'for  some  purposes,  impressed  with  the  character  of 
personalty  in  accordance  with  the  provisions  of  a  will;^  and  in 
Pennsylvania  the  action  may  be  maintained  to  compel  the 
payment  of  money  charged  on  lands.^  The  action  will  also  lie 
against  a  contractor  erecting  a  house  who  refuses  to  allow  the 
owner  to  enter  while  the  work  is  in  progress  to  inspect  the  same.^ 

was  held  that  where  oil  territory  had  Some   of    the    reasons    advanced  or 

been  leased  and  entered  upon,  and  op-  supposed  to  be  advanced  in  support  of 

erations  by  the  lessee  had  subsequently  the  doctrine  of  the  text  by  the  cases 

ceased,  if  the  lessee  had  not  abandoned,  adjudging  it  are  thus  met  by  Tyler, 

ejectment  would  lie,  notwithstanding  J. :  *'  It  clearly    is   not  essential  that 

the  grant  under  the  lease  might  have  the  intruding  object  should   actually 

been  of  an  incorporeal  interest  rest  upon  the  plaintiff's  soil  to  entitle 

Oaa  WeUfl. — Where  a   tract  of  land  him   to  the  action   of  ejectment,  (or 

has  been  acquired  for  the  purpose  and  this  action  will  lie  for  an  upper  room 

with  the  exclusive  right  to  have  and  in  a  dwelling-house  or  other  building, 

maintain  gas  wells   thereon,  under  a  As  the  law  gives  the  owner  of  the  la^ 

contract  by  which  the  owner  covenants  all  above  it  within  its  boundaries,  we 

not  to  permit  any  wells  to  be  bored  on  can  find  no  reason*  resting  in  principle, 

an  adjoining  tract,  ejectment  cannot  why,  for  the  projection  by  one  party  of 

be  maintained   by  the  person  so  ac-  a  portion  of  his  building  over  the  land 

quiring  the  land  against  one  who  en-  of  another,  as  in  this  case,  he  may  not 

ters  on  the  adjoining  tract  and  threat-  be  liable  in  ejectment.     The  plaintiff 

ens  to  bore  wells,  since,  as  to  the  latter  was  disseised   of    his    land,  and  tbe 

tract,  he  only  has  the  right  to  gas  un-  defendant  was  in  the  wrongful  posses- 

der  the  surface.    Indianapolis  Nat.  Gas  sion  thereof  by  his  projecting  roof. 

Co.  v.  Kibbey,  135  Ind.  357.  ♦  ♦  ♦  There  is  no  more  difficulty  in  de- 

1.  Aiken  v.  Benedict,  39  Barb.  (N.  scribing  in  a  declaration  a  projection 

Y.)  400  {overruling  Sherry  v.  Freck-  above  the  soil  than  one  upon  it,  nor 

ing,  ^  Duer   (N.  Y.)  456);  Vrooman  can  there  be  any  difficulty  in  the  sheriff 

v.  Jackson,  6  Hun  (N.  Y.)  326.    And  see  delivering  possession  to  the  plaintiff." 

Leprell  t;.  Kleinschmidt,  112  N.  Y.  364.,  Murphy  v,  Bolger,  60  Vt.  723. 

where  the  question  is  left  undecided.  To    the  same  effect   is   Sheny  v. 

Compare  m^y^x  V.  Metzler,  51  Cal.  Frecking,  4  Duer  (N.  Y.)  452,  since 

142;    Grove  v.  Fort  Wayne,  45    Ind.  overruled   by  Aiken  v.   Benedict,  39 

429;  Sillimanv.  Paine  (Supreme  Ct.),  Barb.  (N.  Y.)  400. 

I  N.  Y.  Supp.  75.  2.  McCourt  v.  Eckstein,  22  Wis,  153- 

Coatra.—But   in  a    recent    case    in  8.  Shaw  v.  Chambers,  48  Mich. 355- 

Vermont  (1888)  the  question  has  again  4.  Galbraith  v.  Fenton,  3  S.  &  R- 

undergone    an    elaborate    discussion-  (Pa.)  359. 

and  the  conclusion  of  the  court  is  the  5.  Smith  v.  Revels,  79  Hun  (N.  Y.) 

reverse  of  the  rule  stated  in  the  text.  213. 
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y.  IbB  What  Thxhoa  the  Actiov  will  Hot  Lis— 1.  In  OeneraL 
— hs  stated  heretofore,  ejectment  will  not  lie,  with  certain  excep- 
tions, for  an  incorporeal  hereditament,  or  for  any  interest  in  land 
which  is  not  visible  or  tangible.^ 

8.  Sights  and  Priyileges. — It  will  not  lie  for  a  mere  right  or 
privilege,*  or  for  things  that  lie  in  grant,'  as  the  sheri£F  must 
know  of  what  to  deliver  possession.*^ 

8.  Flerriat. — ^A  ferry  franchise  ranks  as  an  incorporeal  heredita- 
ment, and  consequently  ejectment  will  not  lie  for  it.^ 

4.  Wharves  and  Whar&ge  Bights. — A  wharfage  right  is  in  the 

1.  Winona  v.  Huff,  ii  Minn.  119;  ment.    Jackson  v,  Buel,  9  Johns.  (N. 

CaldweUf .  Pulton,  31  Pa.  St.  483.  See,  Y.)  298. 

lor  an  excellent  discussion  of  this  ques-  So  where  a  boiler,  engine,  and  stack 
tion,  the  case  of  Den  v.  Craig,  15  N.  were  erected  on  land  of  plaintiff,  joint- 
].  L.  191,  where  it  was  said  that  the  \j  at  the  expense  of  himself  and  de- 
action  of  ejectment  had  been  substi-  fendant,  under  an  agreement  to  use  the 
tuted  for  an  assize  in  those  cases  same  as  'a  common  source  of  power, 
where  a  corporeal  hereditament  was  its  without  limitation  as  to  time,  it  was 
object*  but  not  in  cases  of  incorporeal  held  that  the  interest  thus  created  was 
hereditaments,  and  especiallj  not  of  in  the  nature  of  real  estate*  and  suffi- 
rents  reserved  in  leases.  cient  to  support  ejectment  on  ouster. 

a.  Black  V,  Hepburne,  2  Yeates  (Pa.)  Hill  v.  Hill,  43  Pa.  St.  521. 

331.  Where  a  deed  conveys  lands,  mills 

license  to  Hake  Intermenta. — ^An  ex-  thereon,  and  appurtenances,  including 

elusive   license  or  privilege   to  make  an  acre  of  land  on  the  opposite  side  of 

interments  in    certain  described  lots  a  stream  which  had  been  condemned 

gives   no  such  interest   or    right    of  for  an  abutment,  and  reserves  the  right 

possession  as  will  sustain  an  action  of  to  build  a  sawmill  on  the  opposite  side 

ejectment.     Hancock  v.  McAvoy,  151  of  the  river  or  at  the  further  end  of  the 

Pa.  St  460.  dam,  the  reservation  is  too  uncertain 

8.  Smith  V,  Wiggin,  48  N.  H.  109.  to  withdraw  any  part  of  the  land  from 

**  As  a  general  rule  it  cannot  be  sus-  the  operation  of  the  deed,  and  eject- 

tained  for  things  that  lie  merely  in  ment    cannot    be  maintained    for  it. 

grant,  not  being  capable  of  being  de-  Butcher  v.  Creel,  9  Gratt.  (Va.)  201. 

livered  in  execution,  as  an  advowson,  4.  New  York  v.  Union  Ferry  Co., 

rent,    common   appendant,   a    water-  55  How.  Pr.  (N.  Y.  Supreme  Ct.)  138; 

coarse,  a  mere  grant  of  a  privilege  to  Judd  v,  Leonard,  i    D.  Chip.    (Vt.) 

erect  a  machine  without  defining  the  204. 

place."      Northern    Turnpike     Road  5.  New  York  v.  Union  Ferry  Co., 

Co.    V.    Smith,    15     Barb.    (N.    Y.)  55  How.  Pr.  (N.  Y.  Supreme  Ct.)  138. 

358.  Rees  V,  Lawless,  Litt.  Sel.  Cas.  (Ky.) 

PitvUege   of  Bncting    KacblnM   on  184,  where    it   was    said:    ''A  ferry 

lAad. — So  the  grant  of  a  privilege  to  is    of    that    description    of    property 

erect  a  machine  and  buildings  on  land,  which   in    technical    language  is  de- 

without  defining  the  place  where  they  nominated  incorporeal,  and  which  in 

are  to  be  erected,  or  the  quantity  of  legal    consideration    is  not  tangible, 

ground  which  is  to  be  occupied,  does  Like  a  right  of  way  or  of  common,  or 

not,  without  actual  location  and  entry,  other  incorporeal  right,  no  entry  in 

confer  such  right  as  will   enable   the  point  of  fact  can,  in  strict  propriety, 

lessee  to   maintain  ejectment.     Jack-  be  said  to  be  made  upon  itr,  nor  could 

son  V.   May,   16  Johns.  (N.  Y.)  184.  the  sheriff,  in  case  of  a  judgment  of 

Yet  it  has  been  held  that  the  ''right  or  restitution,  deliver  possession.   In  such 

privilege  of  erecting  a  milldam  at  a  a  case  an  ejectment  would  not  lie,  and 

certain  place  described,  and  to  occupy  upon    the  same    principle  a  warrant 

and  possess  the  said  premises  without  for  a  forcible  entry  would  not."  State 

any  hindrance  or  molestation  from  the  v,   Wilson,  42    Me.    9;    Bowman    v, 

grantee  or  his  heirs,"  was  such  an  in-  Wathen,   i   How.  (U.  S.)  189.     Com- 

terest  in  land  as  would  support  eject-  pare  New  York  v,  Mabie,  13  N.  Y.  X51. 
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nature  of  an  incorporeal  hereditament,  and  is  insufficient  to  support 
ejectment.^ 

5.  Baiementa — ^in  G«ii«na. — It  is  a  general  rule  that  ejectment 
will  not  lie  against  a  party  claiming  an  easement  in  land  and 

using  it  according  to  his  right  to  try  his  title  to  it;*  nor  will  it  lie 
in  favor  of  such  party  to  try  his  right  to  enjoy  the  same.' 

m^hwayi,  Soadi,  and  SferMti. — ^This  principle  finds  its  customary 
application  in  the  case  of  rights  of  way  over  highways,  streets, 
roads,  alleys,  and  the  like.^ 

1.  Parker  v.  West  Coast    Packing  See  also  Child  v,  Chappell,  9  N.  Y. 

Co.,  17  Oreeon  510.     And  see  New  246;  Smith  v.  Wiggin,  48  N.  H.  109; 

York  V,  Mahle,  13  N.  Y.  151.  Buckner  v,  Hutchings,  83  Wis.  299; 

The  claim  of  a  right  to  use  a  wharf  Mahon  v,  San  Rafael  Turnpike  Road 

situated   on    the  margin    of  a  canal  Co.,  49Cal.  269;  Southern  Pac.  Co.  v. 

basin  for   the  purpose    of  unloading  Burr,  86  Cal.  279. 

and  loading  boats,   etc.,  as  an  ease-  Northern    Turnpike    Road  Co.   v. 

ment  appurtenant  to  will  of  claimant,  Smith,  15  Barb.  (N.  Y.)  355;  Bradj  v, 

in  connection  with  like  right  matters  Hennion,  8  Bosw.  (N.  Y.)  528. 

and    the  occasional    exercise  of    the  Lands   Condemiud    for    BoatflMd  tv 

same,  is  not  such  possession  or  claim  Railroad  Company — ^Bzcoptton  to  Bills.— 

of  interest  in  lands  as  to  support  an  ac-  Though,  as  a  general  rule,  ejectment 

tion  of  ejectment.     Child  v,  Chappall,  will  not  lie  for  an   easement  or  to  be 

9  N.  Y.  246.  let  into  the  use  and  occupation  of  a 

Wliarros  Ckynatmeted  on  Boil  of  State,  servitude,  yet  where  lands  hare  been 
— Where  a  wharf  is  erected  in  tide  condemned  as  a  roadbed  and  right  of 
waters,  upon  soil  of  the  state,  without  way  of  a  railroad  company,  the  ease- 
license  from  the  state,  it  will  belong  ments  in  said  lands  thereby  acquired 
to  the  latter,  which  may  recover  pos-  stand  in  a  different  category  from  that 
session  of  the  same  by  ejectment,  of  ordinary  easements,  for  over  tiie 
People  V,  Davidson,  30  Cal.  379.  lands  so  condemned  is  acquired,  not  the 

Wluurf  Extending   Into    Ooean.  —  So  right  of  use  to  be  enjoyed  in  common 

where  a  wharf,  built  over  the  land  of  with  the  public  or  with  other  persons, 

a  riparian  owner,  extends  below  low-  but     an    exclusive     right     and    use, 

water  mark  into  deep  water,  such  owner  and    ejectment    may   be   brought  by 

cannot  have  ejectment  for  that  part  of  the  railroad.    Tennessee,  etc.,R.  Co. 

the  wharf  which  extends  beyond  low-  v.    East   Alabama    R.    Co.,    75  Ala. 

water  mark  into  the  ocean.  Coburn  v,  524* 

Ames,  52  Cal.  385.  4.  Northern  Turnpike  Road  Co.  v, 

«.  Wood  V.  Truckee  Turnpike  Co.,  Smith,  15  Barb.  (N.  Y.)  355;  Wood  v. 

24  Cal.  488;  Child  v,  Chappell,  9  N.  Truckee   Turnpike  Co.,  24  CaL  4®," 

Y.  246;  Kurkel  V.  Haley,  47  How.  Pr.  Fritsche    v,    Fritsche,    77  Wis.    270; 

(N.    Y.   Supreme  Ct.)  75;   Smith  v.  Grand  Rapids  v.  Whittlesey,  33  Mich. 

Wiggin,  48  N.   H.  109;    Wilklow  v.  109;  Bay  County  v.  Bradley,  39  Mich. 

Lane,  37  Barb.   (N.  Y.)  244;  Racine  163;  Taylor  v.  Gladwin,  40  Mich.  232; 

v.  Crotsenberg,  61  Wis.  481.  Judd  v,  Leonard,  i  D.  Chip.  (Vt),  2041 

8.  Wood  V.  Truckee  Turnpike  Co.,  where  it  was  said:  **  If  the  plaintiff  can, 
24  Cal.  488,  where  it  was  said :  **  And  in  this  case,  maintain  his  action  of 
the  reason  is  obvious  —  the  very  sub-  ejectment,  although  entitled  to  an 
ject-matter  of  controversy  is  incorpo-  easement  only,  a  right  of  way  over  the 
real.  It  is  for  that  reason  that  an  land  demanded,  yet  he  will  recover  the 
easement  Myeth  in  grant  and  not  in  soil  itself.  For  such  with  us  is  the  con- 
livery.'  It  is  for  that  reason  that  the  sequence  of  a  recovery  in  this  action, 
owner  of  a  way  cannot  be  disseized  or  in  which  the  land  itself,  not  merely  the 
otherwise  ousted  of  it;  -he  can  only  be  easement,  is  demanded;  and  a  re- 
' disturbed'  or  'obstructed*  in  its  en-  covery  in  this  case  will  give  the  plain- 
joyment,  and  for  such  injury  the  rem-  tiff,  not  the  easement  only,  which  he 
edy  is  by  action  on  the  case  at  common  has  a  right  to  claim,  but  the  fee  of  the 
law,  or  by  bill  in  equity."  land." 
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6.  Farty  Walls. — It  is  sometimes  said  that  party  walls  are 
incorporeal  hereditaments,  mere  easements,  and  that  ejectment 
will  not  lie  therefor,  nor  for  the  land  on  which  they  stand. ^ 

7.  KifoeUaneoiii. — Ejectment  will  not  lie  for  a  failure  to  convey 
property  agreed  to  be  sold.*  Nor  will  ejectment  lie  for  a  life 
estate  after  the  death  of  the  tenant  for  life,^  and  in  Mississippi 
the  homestead  exemption  cannot  be  allotted  in  ejectment.^ 

YI  Who  gav  Kaihtadi  the  Aotioh — 1.  In  General.— It  may  be 
stated  as  a  general  rule  that  the  owner  of  land,  or  of  an  interest 
therein  in  fee  for  life,  or  for  years,  who  has  an  immediate  right 
of  possession,  or,  as  it  is  sometimes  laid  down  by  statute,  "  any 
person  having  a  valid  subsisting  interest  in  real  property  and 
a  right  to  the  immediate  possession  thereof,"  may  maintain 
ejectment  to  recover  the  same.^ 

8.  Aliens,  Felons,  and  Indians — ^Aiieni. — By  the  common  law  of 
England  an  alien  could  not  maintain  a  real  or  a  mixed  action,® 
and  this  doctrine  has  been  adopted  in  some  of  our  states,'''  but 
the  general  current  of  authority  in  this  country  is  that  an  alien 
may  not  only  take  and  hold  real  estate  until  ofRce  found  against 
all  persons  except  the  state,  but  he  may  maintain  the  action  of 

1.  Robinson  v,  Gunnis,  2  W.  N.  C.  a  personal  judgment  against  the  gran- 

( Pa.)  224;  Kurkelv.  Halej,  47  How.  tee  of  the  state,  payment  of  the  same 

Pr.  (N.  V.  Supreme  Ct.)  75 ;  Rogers  cannot    be    enforced     by    ejectment. 

V,  Sinsheimer,  50  N.  Y.  646;  Brond-  North  Branch  Canal  Co.  v,  Hireen,44 

age  V.  Warner,  2  Hill  (N.  Y.)  145.  Pa.  St.  418. 

But  the  contrary  has  been  held  in        8.  Hamilton  v.  Overseers  of  Poor,  12 

Blake  v.  Ham,  53  Me.  430,  and  Trotter  Pa.  St.  147. 

V.  Simpson,  5  C.  &  P.  51,  24  E.  C.  L.        4.  Lazar  v,  Caston,  67  Miss.  275. 
207.     And  there  seems  no  good   rea-        6.  3  Walt's  Act.  and  Def.  32. 
son  why  a  recovery  should  not  be  had,        Ck^pybolden,  Tenants  by  ElAgit,  and 

subject,  of  course,  to  the  easement  if  Oonnseea     of     Statntas  -  Merohant     or 

the  same  has  a  valid   existence.     See  Staple. — For  the  ejectment  law  as  to 

Bradbury  v.  Cony,  59  Me.  494.  these  various  old  tenancies  and  hold- 

S.  mo  Appropriate  Eemedy  being  an  ings,  the  reader  is  referred  to  Adams 

action  for  specific  performance.     Fel-  on  Ejec.  63,  69. 

ger  t7.  Coward,  35  Cal.  650;  San  Fel-        6.  Co.    Litt.   129^.;    Hardy  v.   De 

ipe  Min.  Co.  v.  Belshaw,  49  Cal.  655.  Leon,  5  Tex.  240.     See  generally  Am. 

C&ntra  in  Pennsylvania,     See  infra^  and  Eng.  Encyc.  of  Law,  tit.  Aliens. 
XII.  2.  Relation  of  Vendor  and  Vendee,        "  This  is  the  general  rule,  but  it  has 

AMlicnmant  of  Leaaa. — In  Strong  v.  its  exceptions,  as  well  settled  as  the  rule 

Garfield,   10  Vt.  ^97,  it  was  held  that  itself.    If  the  title  to  land  is  conferred 

the  assignee  of  a  lease  might  maintain  on  an  alien  by  law;  if  bylaw,  as  by  stat- 

the  action  against  his  assignor  to  re-  ute  or  treaty,  he  is  enabled  to  acquire 

cover  the  property  assigned,  where  the  by  descent,  or  purchase,  and  hold  land 

latter  agreed  by  a  separate  writing  to  as  a  citizen,  he  may  maintain  any  action 

surrender  possession  on  a  certain  day ;  in  respect  to  it  which  a  citizen  may 

and  this  in  spite  of  the  assignee  having  maintain. *'    White  v,    Sabariego,   23 

contracted  in  writing  to  pay  a  sum  of  Tex.  243. 

money  on  a  day  named  before  the  time        7.  Barges  v,  Hogff,  i  Hayw.  (N.Car.) 

fixed    for  said    stipulated    surrender,  485;  Siemssen  v,   Bofer,  6  Cal.  250, 

which  payment  the  assignee  failed  to  and  cases  supra, 
make.  Plaintiff  in  ejectment  cannot  derive 

JMciiMBi  Hot   BtaftrooaUo  Iqr  i^Jeot-  title  by  descent  from  an  alien  living 

■UBi. — Where  land  is  taken  for  a  state  mother.     Walker  v,   Potomac   Ferry 

canal  and  the  former  owner  recovers  Co.,  3  Mac  Arthur  (D.  C.)  440. 
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ejectment  or  other  real  action  for  its  recovery.* 

moBi. — Ejectment  may  be  maintained  in  England  on  the  demise 
of  a  person  attainted  of  felony  before  office  found  on  behalf  of 
the  king.*  In  this  country,  generally,  the  commission  of  any 
crime  does  not  affect  the  title  to  real  estate. 

iBdUu. — An  Indian  may  recover  possession  of  land  by  eject- 
ment when  the  title  has  become  vested  in  him  in  compliance  with 
the  terms  of  a  treaty  giving  him  the  right  to  acquire  and  own 
the  same.' 

8.  Aidgnees  of  Bankmpt  or  Insolvent  Debton. — Assignees  in 
insolvency  are  usually  vested  with  the  title  to  all  the  estate,  both 
real  and  personal,  of  the  debtor,  ipsofctcto  by  the  fact  of  their  ap- 
pointment alone,  and  may  maintain  ejectment  to  recover  the  same, 
whether  they  are  permanent,*  or  provisional  and  preliminary.* 
They  may  even  eject  the  bankrupt  himself.®  And  generally  tiic 
assignee  is  the  only  one  who  can  maintain  the  action,  the  title 
of  the  bankrupt  or  insolvent  being  completely  divested  by  his 
appointment.'' 

1.  M'Creery  v.  Allender,  4  Har.  &  pressions  of  the  fiftieth  section,  in  the 
M.  (Md.)  409;  Bradstreet  v,  Oneida  most  explicit  manner,  evince  that  the 
County,  13  Wend.  (N.  Y.)  546;  Ford  whole  estate  is  conveyed  bj  the  deed  of 
V,  Harrington,  16  N.  Y.  294;  Overing  the  commissioners,  and  Uiat  there  is 
V.  Russell,  33  Barb.  (N.  Y.)  263;  Jin-  no  residuary  interest  in  the  bankrupt, 
kins  t/.  Noel,  3  Stew.  (Ala.)  79;  Norris  It  results  as  a  necessary  legal  conse- 
V,  Hoyt,  18  Cal.  217;  People  v.  Fol-  quence,  that  the  assignees  of  a  bank- 
som,  5  Cal.  373.  And  see  Am.  and  Eng.  rupt  may,  and  thatthey  alone  can,  main- 
Encyc.  of  Law,  tit.  Aliens.  tain  ejectment.    Theirs  is  the  title;  to 

For,  until  office  found,  no  Individ-  them  the  real  estate  of  the  bankrupt 

ual  can  question    his   rights  or  title  exclusively  belongs;  and  in  the  event 

on  the  ground  of  alienage  or  nonresi-  of  an  ejectment,  they  are  the  persons 

dence,  either  collaterally  in  ejectment  dispossessed  and  injured." 

or  in  any  other  way.    Norris  v.  Hoyt,  In  Alalwuna. — But  in  Alabama,  under 

18  Cal.  2x7.  statute,  it  was  held  that  the  represent- 

2.  Doe  V.  Pritchard,  5  B.  &  Ad.  765,  ative  of  an  insolvent  estate  could  not 
27  E.  C.  L.  179.  maintain  the    action.     Long  v,  Mc- 

8.  Coleman  v.  Doe,  4  Smed.  &  M.  Dougald,  23  Ala.  413. 

(Miss.)  40.  6.  Cooper  v.  Lands,  14  W.  R. 610, 

4.  Beck  V.  Welsh,  i  Wils.  276;  Doe  14  L.  T.  N.  S.  287. 

V.   Britain,   2  B.  &  Aid.  93;  Doe  v.  7.  Barstowz;.Adams,2Day(ConzL)95. 

Abrahams,  i  Stark.  305,  2  £.  C.  L.  121 ;  Thus  it  has  been  held  that  a  lessor 

Doe  v.  Land,  3  D.  &  R.  509,  16  E.  C.  whose  property  has  been  assigned  to  a 

L.  177.  provisional  assignee,  under  the  insol- 

B.  Doe  V.  Spencer,  2  C.  &  P.  79,  12  vent  debtor's  act,  cannot  maintain  the 

E.  C.  L.  35,  3  Bing.  207,  11  £.  C.  L.  action  against   an  occupier    of  land 

99;  Doe  V,  Andrews,  4  Bing.  348,  13  which  passed  under  the  assignment, 

E.  C.  L.  466.  although  the  provisional  assignee  has 

In  Barstow  v,  Adams,  2  Day  (Conn. )  never  taken  possession,  nor  any  perma- 

95,   the    court,  after  reciting  certain  nent  assignee  been  appointed,  nor  the 

clauses  of  the  then  late  bankrupt  law  rent  ever  been  withheld  from  the  les- 

of  the  United  States,  proceeds  as  fol-  sor.     Doe  v,  Andrews,  4  Bing.  348, 13 

lows :  '*  From  the-recited  clauses  of  the  E.  C.  L.  466. 

bankrupt    law,  it  is    unquestionable,  A  Petltlonar  In  InaolTeBey  may  sue  in 

that  after  the  execution  of  the  deed  of  ejectment  to  get    possession   of  the 

assignment,  the  bankrupt  is  entirely  homestead  during  the  pendency  of  his 

divested  of  his  property,  and  the  same  application  for  discharge.    Moore  r. 

is  vested  in  his  assignees.     The  ex-  Morrow,  28  Cal.  551. 
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4.  Vnder  Award  of  Arbitrators* — ^An  award  under  a  submission 
of  arbitration  will  give  a  good  title  on  which  to  maintain  the  action 
of  ejectment,^  unless  the  submission  to  arbitration  of  titles  to 
land  is  forbidden  by  statute.' 

6.  Coparttton. — Ejectment  for  property  held  by  partners  should 
be  brought  in  the  name  or  names  of  those  in  whom  the  legal  title 
is  vested.'  But  ejectment  cannot  be  maintained  by  the  holder  by 
conveyance  or  bequest  of  one  partner's  share  in  lands  of  the  firm, 

OiwWlioHasBeen  Dlaobargadasan  in-  it  was  said:  *<  Prior  to  the  Revised 

solvent  cannot,  it  has  been  held,.bring  Statutes,  such  claims  as  existed  be- 

ejectment  for  lands  preyiously  oWned  tween  these  parties  might  have  been 

by  him,  though  his  trustees  have  not  submitted  and  determined  hj  arbitra- 

givenbond.     Willis  v.  Row,  3  Yeates  tion  ♦  ♦  ♦;  but  in  regard  to  title  to  the 

(Pa.)  520.  freehold   or  inheritance  at   an   early 

But  although  the  assignment  of  an  period,  it  was  held  that  it  could  not  be 

insolvent  debtor  passes  the  legal  estate  determined  bj  arbitrament.    That  rule 

in  his  lands,  jet  a  tnist  results  by  op-  was  deprived  of  its  efficacy  by  its  being 

ention  of  law  which,  as  soon  as   the  decided  that  though  the  award  would 

debts  are  satisfied,  entitles  him  to  the  not  pass  the  title,  yet  it  would  estop 

possession  against  his  assignees,  et  a  the  parties.  (Doe  f.  Rosser,  3Ea8t  15; 

multo  fortiori^  against    a    stranger,  Sellick  v,  Addams,  le  Johns.  (N.  Y.) 

against  whom    he  may   maintain    an  197).    The  object  of  the  statute  seems 

ejectment  in  his  own  name,  and,  in  the  to  have  been  to  restore  the  old  rule  of 

absence  of  proof  to  the  contrary,  the  the  common    law,   and,   perhaps,   to 

court  will  intend  that  he  produced  sat-  carry  out  its  principle  further  than  the 

isfactory  evidence  that  the  debts  were  old  rule  had  gone,  and  at  the  same 

paid,  particularly  after  a  lapse  of  four-  time  to  prevent  effectually  its  evasion, 

teen  years.     Ross  v,  Mcjunkin,  14  S.  Its  policy  was  to   remove    from  the 

&  R.  (Pa.)  364.  usually  unlearned  forum  of  arbitrators 

1.  Doe  V,   Rosser,  3  East  15 ;  Sel-  questions  of  title  to  estates  in  land  in 

Kck  V,  Addams,  15  Johns.  (N.  Y.)  197;  fee  or  for  life,  which,  perhaps,  more 

Cox  V.  Jageer,  a  Cow.  (N.  Y.)  ^8.  than    any    other    class    of    questions 

And  see  Calhoun  v.  Dunning,  4  Dall.  depended  upon  principles  of  technical 

(Pa.)  120;  Dixon  v,  Morehead,   Add.  learning." 

(Pa.)  216;  Jackson  v.  Gager,  5  Cow.  8.  Lindley  on  Part.  42a.     Se^infra^ 

(N.  Y.)  383;   Jackson  v,  Dysling,  2  XI.  Tenants  in  Common,  Joint  Ten- 

Cai.  (N.  Y.)  198;  Shepard  v,  Ryers,  ants,  and  Coparceners, 

15  Johns.  (N.  Y.)  497;  Jackson  v,  De  Action  by  Single  Partner. — If  the  title 

Long,  9  Johns.  (N.  Y.)  43.  is  vested  in  a  single  partner,  the  action 

*'  The  award  cannot  have  the  opera-  is  properly  brought  in  his  name  alone. 

tion  of  conveying  the  land;  but  there  Green  v.  Baker,  2  Moore  189. 

is  no  reason  why  the  defendant  may  And  it  has  been  held  that,  as  against 

not  conclude  himself  by  his  own  agree-  a  mere  intruder,  one  partner  of  a  firm 

ment  from  disputing  the  title  of  the  owning  real  estate,  the  title  to  which 

lessor  in  ejectment.     The  parties  con-  is  vested  in  all  the  members  thereof, 

sented  that  the  award  of  the  arbitrator  being  a  tenant  in  common  with  the 

chosen  by  themselves  should  be  con-  others,  has  a  sufficient  interest  to  en- 

clusive  as  to  tiie  right  to  the  land  in  able  him  to  maintain  the  action  and 

controversy  between  them,  and  this  is  recover  possession  not  only  of  his  own 

sufficient  to  bind  them  in  the  action  of  interest  but  of  that  of  his  copartners. 

ejectment."    Doe  v.  Rosser,  3  East  15.  Smith  v.  Smith,  80  Cal.  323;  Brady 

WlMn  an  Awird  Settles  tbe  BmmdariM  v,  Kreug^r  (S.  Dak.  1896),  66  N.  w. 

of  land,  the  settlement  is  sufficient  to  Rep.  1083. 

enable  the  party  to  whom  the  land  has  Surviving  Partner. — ^And  it  has  also 

been  awarded  to  maintain  the  action,  been  held  that  a  surviving  partner  may 

Sellick  V.  Addams,  15  Johns.  (N.  Y.)  maintain  the  action  for  land  owned  as 

197.  partnership    property.     Robinson   v, 

S.  In  Olcott  V,  Wood,  14  N.  Y.  38,  Roberts,  31  Conn.  145. 
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the  remedy  being  in  equity  where  an  accounting  may  be  had.^ 

6.  Corporations — a.  In  General. — Corporations,  whether  soie^ 
or  aggregate,  may  maintain  ejectment  for  any  real  estate  which 
they  have  the  capacity  to  hold .• 

b.  The  State. — ^The  state,  being  likewise  a  corporation,  has 
power  by  action  to  protect  its  rights  and  title  in  real  estate.^ 

c.  Foreign  Corporations. — By  comity,  wherever  in  a  state  a 
corporation  may  hold  real  estate,  it  may  bring  an  action  of  eject- 
ment to  protect  its  rights  in  the  same.* 

d.  Municipal  Corporations. — Where  the  legal  title  in  fee  to 
the  soil  of  a  public  street,  alley,  or  highway  is  in  a  municipal 
corporation,  it  may  maintain  ejectment  against  any  one  wrongfuUy 
and  improperly  using  the  same.®    And  the  same  is  true  of  land 

1.  Clagett  V.  Kilbourne,  i  Black  (U.  But  in  those  states  where  foreign 

^•^  31l5'  corporations  are  prohibited    bj   law 

5.  The  position  of  the  priest  of  the  from  acquiring  or  holding  real  estate, 
Mission  Dolores  being  analogous  to  the  rule  would  be  different  and  eject- 
that  of  a  sole  corporation  in  England,  ment  would  not  lie.  See  Leasure  v, 
he  may,  in  his  character  of  priest,  main-  Union  Mut.  L.  Ins.  Co.,  91  Pa.  St 
tain  an  ejectment  in  his  own  name  to  491. 

recover  possession  of  the  lands  of  the  6.  San  Francisco  v.  Sullivan,  50  Cal. 

mission  which    have   been    reserved.  603 ;  Savannah  v,  Georgia  Steam  Boat 

Santillan  v.  Moses,  i  Cal.  9a.  Co.,  R.  M.  Charlt.  (Ga.)  542;  Califor- 

8.  Adams  on   Ejec.   78;  Martin  v,  nia  v.  Howard,  78  Mo.  88. 

Branch  Bank,  15  Ala.  587.     See  also  Bonunral  of  Obstmettoni. — Where  a 

Henley  v.  Branch  Bank,  16  Ala.  552 ;  city  seeks  to  have  piles  removed  from 

Society,   etc.  v,  Wheeler,  1  Gall.  (U.  land  claimed  by  it  as  a  street,  on  the 

S.)  105;  New  York  Dry  Dock  t;.  Hicks,  ground   of  their    being    a    nuisance, 

5  McLean  (U.  S.)  iii.  but  the  defendant  claims   possession 

Corporate  8oal. — In  ejectment  by  a  and  also  the  land   itself  in   fee,  and 

corporation  the  court  will  presume  the  possession  is  admitted  by  plaintifTs 

demise  to  have  been  made  under  the  reply,  ejectment  is  the  proper  remedy, 

corporate  seal.  University  t/.  Johnston,  Covington    v.   Chesapeake,    etc.,    R. 

1  Hayw.  (N.  Car.)  375.  Co.    (Ky.     1892),     20    S.    W.    Rep. 
4.  James  River,  etc.,  Co.  v.  Thomp-  538. 

son,  3  Gratt.  (Va.)  270.  TmstOM  of  Towu  In  Kentntiky.— The 

TrMpaM  to  Try  Title. — But  it  has  been  original  trustees  of  towns  established 

held  that  a  state  cannot  be  disseised,  by  the  general  law  of  Kentucky  may 

and    therefore    cannot   maintain    the  maintain  ejectment  to  recover  public 

action  of  trespass  to  try  title.     State  v,  ground,    streets,    and    alleys    which, 

Arledge,  i  Bailey  (S.  Car.)  551.     See  when   recovered,   will   be    subject  to 

Jackson  v.  Winslow,  2  Johns.  (N.  Y.)  the  use  of  the  citizens  and  the  public. 

80,  opinion  of  Kent,  Ch.  J.  Augusta  v,  Perkins,  3  B.  Mon.  (Kj.) 

King. — Doubt  is  said,  by  Adams,  to  443.     But  see  West  Covington  v,  Fre- 

have  been  entertained  as  to  whether  king,  8  Bush  (Ky.)  121. 

the  king,  since  he  could  not  be  put  Lands  Dedicated  but  Not  Acoepted.— 

outof  possession,  could  maintain  eject-  A  county  cannot  bring  ejectment  for 

ment.     Adams  suggests  that  the  rea-  lands  which  the  owners  had  offered  to 

soning  applies  only  where  the  king  is  dedicate  for   public  uses  nearly  fifty 

made  plaintiff  and  not  lessor  of  the  years  before,  but  which  had  never  been 

plaintiff.     Adams   on    Ejec.  ^8.     See  accepted  by  it.    Cass  County  v.  Banks, 

also  the  following  cases :  Payne's  Case,  44  Mich.  4JD7. 

2  Leon.  205 ;  Lee  v,  Norris,  Cro.  Eliz.  Tnmplke  In  Ckmtrtfl  of  PrlTate  Gorpo- 
331 ;  Hayne  v.  Redfern,  12  East  96.  ration. — The  right  to  maintain  eject- 

6.  New  York  Dry  Dock  v.  Hicks,  ment  against  persons  encroachingupon 
5  McLean  (U.  S.)  iii.  Compare  Km-  a  public  highway  usually  belongs  to 
gusta  Bank  v,  Earle,  13  Pet.(U.  S.)  519.  the  local  municipal  authorities  having 
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dedicated  to  public  use  of  any  kind  or  description,  as  church 
grounds,^  or  town  commons.^  Ejectment  has  also  been  sustained 
in  some  jurisdictions,  even  where  the  absolute  fee  of  the  property 
has  remained  in  private  parties  and  the  public  or  municipal 
corporation  had  only  an  easement.  Here  the  right  to  the  posses- 
sion, use,  and  control  of  the  land  in  question  is  deemed  a  legal  and 
not  a  merely  equitable  right,  and  is  considered  paramount  to  that 
of  the  owner  of  the  fee,  and  not  dependent  on  the  fee  for  its 
protection.'  In  such  cases  the  action  has  been  sustained, 
even  against  the  owner  of  the  fee.*  But  the  rule  is  not  uniform, 
for  it  has  been  held  that  a  city  has  only  an  easement  in  its 
streets  and  alleys,^  an  interest  insufficient  to  enable  it  to  sup- 
port ejectnlent,  even  though  its  charter  may  give  it  the  super- 
charge of  the  road,  but  this  rule  is  not  Hoboken  Land,  etc.,  Co.  v,  Hoboken, 
applicable  to  the  case  of  a  turnpike  in    36  N.  J.  L.  540. 

control  of  a  private  corporation,  even  Principle  of  Bncli  BnlliigB. — The  difE- 
though  the  municipality  may  have  culty  here  is  avoided  by  considering 
certain  prescribed  powers  over  the  the  interest  of  the  corporation,  subject 
turnpike  which,  if  possessed  over  an  to  the  outstanding  fee,  a  legal,  not  a 
ordinary  highway,  would  create,  by  mere  equitable  right,  which,  coupled 
implication,  a  right  to  maintain  that  with  the  right  of  possession,  gives  a 
action.  Chambersburg  v,  Manko,  39  valid  subsisting  interest  sufficient  to 
X.  ].  L.  496.  maintain  ejectment. 

1.  Hannibal  v.  Draper,i5  Mo.  634.  This  ruling  was  made  in  the  case  of 

1.  Bath  Com'rs  v,  Boyd,  i  Ired.  (N.  Winona  v.  Huff,  11  Minn.  119,  under  a 
Car.)  194.  statute  which   read :  *•  The    land    in- 

OrsriMn  of  ttie  Poor. — Under  statute  tended  to  be  for  the  streets,  alleys,  ways, 
in  Pennsylvania i  overseers  of  the  poor  commons,  or  other  public  uses,  in  any 
Bometimes  have  capacity  to  maintain  town  or  city,  or  addition  thereto,  shall 
ejectment.  Ttius  where  a  plaintiff  in  be  held  in  the  corporate  name  thereof, 
ejectment,  after  suit  brought,  became  in  trust, to  and  for  the  uses  and  purposes 
and  died  a  pauper,  such  overseers  had  set  forth  and  expressed  or  intended." 
the  right  to  be  substituted  as  plaintiff  The  court  says :  '*  It  is  not  the  use  that 
in  his  stead,  they,  and  not  the  heirs  passes  merely,  but  the  land  necessary 
at  law,  being,  under  the  statute,  next  for  the  use,  and  whatever  interest  is 
in  interest  to  such  plaintiff.  Jester  necessary  passes  to  the  corporate  body 
t'.  Overseers  of  the  Poor,  11  Pa.  St.  — in  this  instance  the  plaintiff .  In  this 
540.  case  the  property  is  placed  under  the 

I.  Chicago  V.  Wright,  69  111.  318;  regulation  of  the  plaintiff,  to  designate 
Methodist  Episcopal  Church  v.  Ho-  the  public  purposes  to  which  it  shall 
**^kcn,  33  N.  J.  L.  13;  Klinkener  v,  be  applied  not  inconsistent  with  the 
M'Keesport,  11  Pa.  St.  444.  dedication,  and  to  take  all  proper  steps 

In  Hoboken  Land,  etc.,  Co.  v.  Ho-  to  accomplish  such  purposes.  The 
boken,  36  N.  J.  L.  544,  it  was  said :  right  to  the  possession  thereof,  so  far 
"  Where  the  public  easement  is  such  as  is  necessary  to  accomplish  these  ob- 
that  possession,  exclusive  of  any  inter-  jects,  is  clearly  implied.  This  right, 
ference  by  the  owner  of  the  fee,  is  by  the  terms  of  the  statute,  is  incident 
^ntial  for  its  improvement,  regula-  to  the  interest  of  the  corporation  in 
tioo,  and  enjoyfnent,  the  only  appro-  the  land,  and  is  in  trust  for  the  pur- 
priate  action  to  obtain  the  possession  poses  of  the  dedication.  It  does  not 
w  ejectment.  To  deny  this  form  of  arise  out  of  the  corporate  powers  of  the 
relief  and  remit  the  public  to  a  remedy  plaintiff,  although  it  might  exist  there 
by  indictment  for  a  nuisance  would  re-  also.  It  is  therefore  a  legal  right  to 
suit  in  subjecting  public  rights  in  the  possession,  with  an  interest  in  the 
property  to  the  varying  moods  of  land  for  the  purposes  of  the  trust,  that 
ffrand  juries,"  is,  the  use  of  the  public.'* 

4.  Den  V,  Dummer,  20  N.  J.  L.  86;        6.  RacineT;.Crotsenberg,6iWis.48i. 
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vision  and  control  over  them.^ 

7.  Dtviseei  and  Legatees. — ^The  devisee  of  a  freehold  interest  in 

land,  or  any  one  claiming  under  him,  may,  immediately  and  with- 
out any  possession,  bring  ejectment  for  the  lands  devised,*  and 

1.  Grand  Rapids  v.  Whittlesej,  33  S.  AdamsonEjec.  71;  Cokeon  Litt. 

Mich.  109.  340  (b) ;  Van  Rensselaer  v,  Hajes,  5 

Qeetmenft  aira^bisl  Ck>iint7  or  City. — ^A  Den.  (N.  Y.)  477;  Dunn  v.  Peterson, 

county  or  city  may  rightfully  defend  4  Wash.  170. 

an  action  of  ejectment  brought  by  the  Where  a  testator  devises  two  tracts 
owner  of  the  fee  against  it  to  recover  of  land  to  different  persons,  and  the 
land  previously  dedicated.  Cincinnati  devisee  of  the  second  tract  elects  to  take 
V.  White,  6  Pet.  (U.  S.)  431.  It  was  the  first  and  more  valuable  by  a  para- 
argued  in  this  case  that  the  plaintiff  mount  title,  the  devisee  of  the  first 
showed  the  legal  title  to  the  premises,  tract  may  bring  ejectment  for  tiie  sec- 
which  was  sufficient  for  a  recovery  at  ond.  Lewis  v.  Lewis,  13  Pa.  St.  79. 
law,  and  the  remedy  of  defendant,  if  In  Vannont  it  is  held  that  the  devisee 
any,  was  in  equity.  But  the  court  re-  of  land  may  maintain  ejectment  there- 
fused  to  accede  to  that  doctrine,  for  when  it  is  obvious  that  no  ac- 
''For,"  says  Thompson,  J.,  ''should  tion  of  the  probate  court,  in  order- 
it  be  admitted  that  the  mere  naked  ing  a  division  or  assigning  the  land, 
fee  was  in  the  lessor  of  the  plaintiff,  it  can  become  necessary,  and  there  is  no 
hy  no  means  follows  that  he  is  enti-  pretense  that  the  executor  has  any  lien 
tied  to  recover  possession  of  the  com-  on  the  land,  or  such  a  length  of  time 
mon  in  an  action  of  ejectment.  This  has  elapsed  that  his  lien  will  be  pre- 
is  a  possessory  action,  and  the  plain-  sumed  satisfied.  Abbott  v.  Pratt,  16 
tiff,  to  entitle  himself  to  recover,  must  Vt.  626. 

have  the  right  of  possession ;  and  what-  In  Gallfinnila  devisees  or  their  gran- 

ever  takes  away  this  right  of  posses-  tees  cannot   maintain    ejectment  for 

sion  will  deprive  him  of  the  remedy  by  land    devised  to  them  until  the  final 

ejectment."  discharge    of    the  executor  from  his 

Land  Improperly  Taken  by  Mimldpal-  trust   and  a  distribution  of  the  es- 

Ity. — But  where  land  has  been  wrong-  tate.    Meeks    v.   Kirby,  47  Cal.  168; 

fully  taken  and  converted  into  a  public  McCrea   v,    Haraszthy,  51  Cal.  146; 

street  or  road,  ejectment  will  be  against  Burgel  v,  Prisser,  89  Cal.  70;  Harper 

the  municipal  corporation  so  offending  v.  Struts,  53  CaL  655. 

against  the  rights  of  private  parties.  Vacant  Land. — ^The  devisee  of  vacant 

McCarty  v,   Clark  County,  loi  Mo.  land  has,  by  operation  of  law,  without 

179;  Barry  t».  Sonoma  County,  43  Cal.  entry,  such  a  seisin  as  will  enable  him 

ai7 ;  Armstrong  v,  St.  Louis,  69  Mo.  to  maintain  a  writ  of  entry.     Green  v. 

309;  Anderson  v,  St.   Louis,  47  Mo.  Chelsea,  24  Pick.  (Mass.)  71. 

484 ;  Hammerslough  t;.  Kansas  City,  Land  In  Another  State. — ^It  is  not  nee- 

57  Mo.  221 ;  Strong  v.  Brooklyn,  68  N.  essary    that   the  executor  of    a  will 

¥.  1.     But  see  Cowenhoven  Conven-  made  in  Virginia,  which  devises  land 

tion  V.  Brooklyn,  38  Barb.  (N.  Y.)  9.  in  Kentucky  to  said  executor,  should 

In  answer  to  the  argument  that  the  take  out  letters  of  administration  in 

action  cannot  be  maintained  against  Kentucky  to  enable  him  to  sue  in  eject- 

the  city  so  trespassing,  as   the  city  ment  to  recover  possession  of  the  land 

only  claims  an  easement  in   the  land  so  devised   in    Kentucky.     Lewis  v, 

in  controversy  and  ejectment  will  not  M'Farland,  9  Cranch  (U.  S.)  151. 

lie  for  an  easement,  the  court,  in  Arm-  Disclaimer. — Where  the  devisee  of  an 

strong  V,  St.  Louis,  69  Mo.  315,  says :  estate  refused  to  take  it,  claiming  to  be 

"  The  right  to  maintain  an  ejectment  entitled  as  heir  at  law,*  and  would  not 

against  a  party  in  possession  does  not  accept  any  benefit  under  the  will  of  the 

depend  upon  the  right  he  claims  in  the  testator,  it  was  held  that  this  was  not 

premises,  but  upon  the  wrong  he  has  such  a  disclaimer  as  prevented  her  from 

done  the  claimant,  if  the  true  owner,  afterwards  brine^ng  ejectment  and  rc- 

If  he  has  turned  him  out  of  possession  lying  on  her  title  as  devisee.     Doe  v. 

and  holds  the  premises  against  him,  Smyth,  6B.  &  C.  112, 13  B.  C.  L.  1x3. 

it  does  not  matter  what  interest    he  A  devisee  of  an  estate  may,  by  deed, 

claims."  without  matter  of  record,  disclaim  the 
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be  is  not  required  to  wait  for  probate  of  the  will  before  doing  so.^ 

8.  Dower — a.  At  Common  Law. — At  common  law  the  legal 

remedies  to  enforce  the  assignment  of  dower  were  the  writ  of 

dower  unde  nihil  habet  and  the  writ  of  right  of  dower.    After 

judgment  was  obtained  in  either  of  these  actions,  possession  of 

the  interest  of  the  widow,  thus  assigned  to  her,  was  recoverable 

by  her  in  an  action  of  ejectment.*    But  the  action  of  ejectment 

could  not  be  resorted  to  until  dower  had  been  assigned.^ 

Thfl  Widow  oumot  Join  with  the  Heirs  in  bringing  ejectment  for  lands 
of  her  deceased  husband,  and,  if  she  does  so  join,  the  heirs  will 
not  be  allowed  to  recover  judgment  alone  ;^  nor  is  the  unassigned 

estate  devised.     Townson  v.  Tickell,  3  **  By  the  common  law  it  is  well  estab- 

^.  &  Aid.  31,  5  E.  C.  L.  219.  lished  that  if  the  widow's  claim  be  in 

A  devise  of  real  estate  was  made  to  the  nature  of  a  dower,  an  ejectment  will 

the  four  executors  of  a  will  to  rent  the  not  lie  before  assignment.    She  is  not 

same  and  distribute  the  profits.    Three  seised  of  an  undivided  third  part  with 

oftheexecutors  refused  the  trust.    One  the  heirs  *  ♦  ♦.     Ejectment  is  a  pos- 

of  said  three  died;  and  the  other  two  of  sessory  action;   and  it  is  certain  she 

said  three  renounced  in  writing  after  cannot  hold  the  possession  against  the 

the  commencement  of    the    suit,   but  heir.  She  is  not  seised  until  assignment 

were  examined  as  witnesses  and  de-  of  an  undivided  third  part.  The  widow 

dared  that  they  had  from  the  first  re-  and  heir  or  heirs  are  neither  tenants  in 

fused  the  trust.     It  was  held  that  the  common,    joint     tenants,   nor   copar- 

other  executor  alone  might  recover  in  ceners,"  and  the  court  added  :  *'  It  has 

ejectment.    Jones  v,  M&et,  5  S.  &  R.  been    the    general    understanding  in 

fPa.)  523.  Pennsylvania  that    a   widow    cannot 

1.   Richards  v.  Pierce,  44  Mich.  444.  support  ejectment   for  her  thirds,  as 

Legicy  of  Term  of  Tears. — But  in  tne  dower  at  common  law ;  and  that  she 

case  of  a  legacy  of  a  term  of  years,  the  cannot  for  her  interest  under  the  in- 

legatee  must  nrst  obtain  the  assent  of  testate  laws."     Pringle  v,  Gaw,5  S.  h 

the  executors  to  the  bequest.     Young  R.  (Pa.)  536. 

V.  Holmes,  i  Stra.  70.  What  may  be  Ck>ntroyerted. — In  eject- 

Wliere,  however,  such  assent  is  ob-  ment  for  dower  by  the  widow,  after 

tained,  the  legal  estate  vests  absolutely  admeasurement,   the   validity    of  her 

in  the  legatee,  and  he  may  maintain  claim  to  dower,  the  title  of  her  hus- 

ejectxnent  against  the  executor  as  well  band,  his  seisin,  and  her  marriage,  may 

as  against  the  stranger.    Doe  v,  Guy,  all  be  controverted  and  tried,  notwith- 

3  East  120;  Adams  on  Ejec.  71.  standing  said  admeasurement.     Parks 

As  Both  Devisees  and  Heirs. — Where  v,  Hardey,  4  Bradf.  (N.  Y.)  15. 
the  lessors  of  the  plaintiff  are  entitled  4.  Pringle  v.  Gaw,  5  S.  &  R.  (Pa.) 
to  part  of  the  land  as  devisees  and  the  536;  Gourley  v.  Kinley,  66  Pa.  St.  270. 
rest  of  the  land  as  heirs  of  the  other  PennsylTanla.  —  This  has  been 
devisees,  they  may  recover  the  whole  changed  by  substitute  in  Pennsylvania 
in  ejectment — ^an  undivided  part  as  de-  to  the  extent  that  judgment  will  not 
visees  and  the  rest  as  descendants  and  be  reversed  on  account  of  such  im- 
heirs  of  those  devisees  who  have  died,  proper  joinder,  but  a  judgment  of  non- 
Smith  -v.  Moore,  6  Dana  (Ky . )  419.  suit  will  be  entered  as  to  her,  and  the 
%,  See  article  Dowkr,  ante^  p.  148.  other  plaintiffs  will  be  allowed  to  re- 
Sce  also  infra,  VI.  24.  Widows.  cover.     See    Bratton    v.    Mitchell,    7 

8.  Doe  V.  Nutt,  2  C.  &  P.  430,  12  E.  Watts  (Pa.)  113. 

C.  L.  305 ;  Clowes  v.  Vanderheyden,  Action  by  Heir  and  Widow — ^Amend- 

17  Johns.  (N.  Y.)  167;  Shields  v.  Batts,  ment. — Where  ejectment  was  brought 

5  J.  J.   Marsh.    (Ky.)  12;  Tucker   v,  by  the  heir  and  the  mother,  the  decla- 

Vance,  2  A.  K.  Marsh.  (Ky.)458;  Thom-  ration  stating  a  joint  ownership  in  fee, 

as  V.  Simpson,  3  Pa.  St.  69 ;  Weiskoph  and  the  same  was  amended  by  the  ad- 

V.  Dibble,    18  Fla.  24;   Galbraith   v.  dition  of  a  count  averring  title  in  the 

Fleming,  60  Mich.  408 ;  May  v.  Rum-  heir  alone,  it  was  held  that  a  new  cause 

ney,  i  Mich.  5;  Adams  on  Ejec.  65.  of  action  was  not  thereby  introduced, 
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dower  of  the  widow  a  bar  to  the  recovery  in  ejectment  by  the 
heir.* 

b.  In  Modern  Practice. — But  real  actions  to  recover  dower 
have  been  abolished  in  many  states,  and  ejectment  has  been 
resorted  to  in  their  place.  In  such  cases  the  action  is  generally 
brought  before  assignment,  under  statute.* 

DiToreed  Widow. — And  the  widow,  or  a  wife  who  has  obtained  a 
divorce,  may  bring  ejectment  for  dower  while  she  is  in  possession 
of  a  portion  of  the  land  in  which  she  claims  to  be  endowed.' 

Partiai  Defendant. — The  action  is  not  only  against  the  tenant  o( 
the  freehold,  as  at  common  law,  but  against  all  persons  in  posses- 
sion or  claiming  an  interest  in  the  premises,  and  all  such  persons 
may  be  joined  as  defendants.^ 

and  that  the  amendment  was  of  no  con-  right.     Yeates  v.  Paddock,  lo  Wend, 

sequence  except  to  perfect  the  record,  (N.  Y.)  529;  Oothout  v.  Ledings,  15 

the  jurj  being  empowered  in  such  case  Wend.   (N.  Y.)  410;  Pringle  v,  Gaw, 

by  statute  to  find  for  the  heir  alone.  5  S.  &  R.  (Pa.)  536. 

McCammon  t;. Detroit,  etc.,  R.  Co.,  66  Deserlption  of  Land  niiut  Be  Ontala 

Mich.  442.  enough  in  the  declaration  in  ejectment 

1.  McCammon  v»  Detroit,  etc.,  R.  to  recover  unassigned  dower  to  enable 

Co.,  66  Mich.  442.  the  sheriff  to  deliver  possession  with- 

But  see   Robinson  v.  Miller,  i  B.  out  reference  to  anything  dehors  the 

Mon.  (Ky.)  92,  where  it  was  held  that  writ.     King  v,  Merritt,  67  Mich.  194. 

ejectment  would  not  lie  against   the  8.  Rea  v.  Rea,  63  Mich.  257. 

widow  by  the  heir,  or  his  alienee,  to  4.  Ellicott  v.  Mosier,  7  N.  Y.  30i; 

recover  possession  of  land  of  which  Sherwood  t^  Vandenburgh,  2  Hill  (N. 

the  husband  died  seised,  until  dower  Y.)  303;  Shaver  v,  M'Graw,  12  Wend. 

was  assigned.  (N.  Y.)  558;  Hurd  v.  Grant,  3  Wend. 

S.  May  v.  Rumney,  i  Mich,  i;  Proc-  (N.   Y.)  340;  Lockwood  v.  Drake,  i 

tort'.  Bigelow,  38  Mich.  282;  Moody  Mich.  14. 

V,  Seaman,  46  Mich.  74;  Burrall  xk  Where  the  PremlMB  are  Hot  Oocnplad 

Bender,    61    Mich.    608;    Westbrook  the  action  must  be  brought  against 

V,  Vanderburgh,   36  Mich.  34;  Rea  v.  some  person  exercising  acts  of  owner- 

Rea,  63  Mich.  257;  Snyder  v,  Snyder,  ship,  or  claiming  title  thereto  or  some 

6  Mich.  470 ;  Jones  v.  Fox,  20  W.  Va.  interest  therein  at  the  commencement 

370.  of  the  suit.     Connolly  v.  Newton,  85 

Equitable  Estate.—But  this  form  of  Hun  (N.  Y.)  552. 

action  will  not  lie  to  recover  dower  in  Where Dafendanta  Are PimflULSfiniaifctlia 

an  equitable  estate  of  the    husband.  Admlnlstrator'B  Sale,  and  also  entered 

Beebe  v,   Lyle,  73  Mich.    114;    Van  into  possession  under  an  agreement  to 

Dyne  v.  Thayre,  19  Wend.    (N.   Y.)  pay  rent  to  the  widow  for  die  use  of 

162.  her    unassigned  interest,    she  cannot 

Statatory  Anthorlty. — *  *  The  authority  maintain  ej  ectment  against  them  with- 

for  bringing  an  action  in  ejectment  to  out  terminating  the  tenancy.    Gustin 

recover  dower  rests  entirely  upon  the  v.  Burnham,  34  Mich.  511. 

statutes.''     Galbraith  v.  Fleming,  60  Snrpliia  alter  Mortgage  Sale.— In  an 

Mich.  408.  action  to  recover  dower  in  the  surplus 

The  Snbstltation  of  the  Action  of  HJect-  of  the  proceeds  remaining  after  the 

ment  to  recover  dower,  under  statute,  sale  of  mortgaged  premises  under  fore- 

for  the  writ  of  dower,  affects  only  the  closure,  the  husband's  creditors  are  not 

modes  of  proceeding  and  does  not  alter  proper  parties  where  the    defendant 

or  modify  the  right  or  interest  of  the  holds  the  surplus  as  a  trustee  for  all  the 

widow  in  the  land.    She  has  a  mere  creditors  of  all  the  estate.    Matthews 

right  of  action  and  is  not  a  tenant  in  v.  Duryee,  45  Barb.  (N.  Y.)  69. 

common,     and    consequently    is    not  Aotlon  against  Grantees  of  HnslMUid-- 

bound  to  prove  an  actual  ouster,   or  The    widow    may    bring    the   action 

other  act  amounting  to  a  denial  of  her  against  grantees  of  her  husband  bold' 
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c.  Assignee  of  Dower  Right.— The  right  of  dower,  until 
duly  and  legally  assigned,  is  a  right  vesting  in  action  only — noth- 
ing more.  We  have  seen  that  the  widow  herself  cannot,  at 
common  law,  before  assignment,  maintain  ejectment  for  her 
dower.^  So  the  assignee  or  grantee  of  this  right  of  dower  cannot, 
before  the  same  has  been  legally  assigned,  sue  in  ejectment  to 
recover  it,^  or  defend  an  action  of  ejectment  brought  against  him 
by  the  heir,  by  setting  up  the  assignment  from  the  widow  in  bar.' 
And  even  where,  by  statute,  the  right  to  sue  in  ejectment  for 
unassigned  dower  is  enjoyed,  it  has  been  held  that  this  statutory 
right  is  vested  solely  in  the  widow  and  by  necessary  implication  is 
not  available  to  her  assig^ee.^ 

9.  Graiitee  or  Holder  of  Bent  Charge. — The  grantee  or  holder  of 
a  rent  charge,  who  has  the  power  of  re-entry  if  the  rent  is  in  arrear, 
may  maintain  ejectment  for  the  land  ^  provided  he  make  a 
proper  demand  for  the  rent.®  And  generally  ejectment  may  be 
used  to  enforce  the  payment  of  a  lien  or  charge  on  land  where  a 

ing  a  mortgage  to  which  the  dower  is  the  widow,  and  has  taken  an  assign- 
subject,  but  which  has  not  been  fore-  ment  of  all  her  property,  he  may  main- 
dosed.    Newton  t.  Sly,  15  Mich.  391.  tain  ejectment  for  dower  to  recover 

A  widow  cannot  maintain  tHe  action  an  assignment  and  possession  of  the 

for  dower  in  lands  purchased   under  dower  interest  or  the  gross  sum  in  lieu 

foreclosure  of  a  mortgage  on  the  land  of  dower.     Payne  v,  Becker,  87  N.  Y. 

at  the  time  of  the  husband's  purchase,  153,  reversing  22  Hun  (N.  Y.)  28. 
and  which  he  assumed  to  pay,  although        4.  Galbraith  v,  Fleming,  60  Mich, 

she  was  not  made  a  party  to  the  action.  408. 
Smith  V.  Gardner,  42  Barb.  (N.  Y.)  356.        It  has  been  held  that  the  grantee  of 

1.  See  sufra^  VI.  8.  a.  At  Common  a  widow's  life  estate  under  the  statute 

Lavi,  of  descents  may  bring  ejectment  for 

S.  Carnall  v,   Wilson,    21  Ark.  62;  the  possession  of  the  same,  notwith- 

Galbraith  v,  Fleming,  60  Mich.  408.  standing  the  possible  appointment  of 

lq[iittaia«  RfMiiedy. — Yet  equity  will,  an  administrator  who  may  be  empow- 

in various  ways,  recognize  such  assign-  ered  to   sell  the   land   to  pay    debts, 

ments  or  transfers.    Potter  v,  Everitt,  Finch  v.  Rhodes,  49  Mich.  33. 
7  Ired.  Eq.  (N.  Car.)  152;  Wilson  v,        6.  Jemott  v.  Cowley,   i  Saund.  112, 

McLenaghan,  McMull.  Eq.  (S,  Car.)  i  Lev.    170;  Hassell   v,  Gowthwaite, 

35;  Maccubbin  -u,  Cromwell,  2  Har.  &  Willes  500.     But  see  Kenege  v.  Elliot, 

G.  (Md.)  443.  9  Watts  (Pa.)  358. 

ItMpan  to  Try  Title  Bnitalned. — But        6.  This  was    held  on   common-law 

anaction  of  trespass  to  try  title  brought  principles  in  McCormick  t;.  Connell, 

in  the  name  of  the  assignor,  though,  in  6  S.  &  R.  (Pa.)  151,  where  the  court 

fact,  for  the  benefit  of  the  assignee,  has  says:  **  There   must  be  a  demand  of 

been    sustained.     Lamar    v.  Scott,  4  the  precise  rent  due,  on  the  very  day 

Rich.  (S.Car.)  516.     So  also  in  the  case  on  which  it  becomes  due,  on  the  most 

of  a  writ  of  dower.     Robie  v.  Flanders,  notorious  place  on  the  land,  and  a  de- 

33  N.  H.  524;   Rowe  v.  Johnson,   19  mand  must  in  fact  be  made   on   the 

Me.  146.  land,  although  there  should  be  no  per- 

I.  Wallace  v.  Hall,  19  Ala.  367 ;  Bar-  son  on  the  land  ready  to  pay  it." 
nettv.  Meacham  (Ark.  1896),  35  S.  W.        But  in  Doe  v.  Horsley,  i  Ad.  &  El. 

^*P'533;  Carnall  v.  Wilson,  21  Ark.  766,  28E.  C.  L.  201,  it  was  held  that  no 

62;  Howe  V,  McGivem,  25  Wis.  532;  demand  of  an  annuity  which  was  in 

King  t>.  Merrltt,  67  Mich.  194 ;  McCam-  arrear  and  was  charged  on  land  was 

mon  r.  Detroit,  etc.,  R.  Co.,  66  Mich,  necessary  in  order  that  the  right  of 

442.  entry  for  nonpayment  should  accrue. 

^'bnt  a  B80«l¥«r  hat  been  Appointed  See  also  Chawner  v.  Boulter,  i   N. 

in  supplementary  proceedings  against  &  P.  65a 
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right  of  re-entry  exists  on  default^  as  an  annuity  charged  onland.^ 
10.  GnardiaiLi.  (See  also  infra^l.  1 3.  Infants.)— It  may  be  stated 
generally  that  any  person  who  has  the  lands  of  infants  intrusted 
to  him,  or  any  control  over  such  lands  with  power  to  make  leases, 
may  maintain  in  his  own  name  the  action  of  ejectnient.'  In  this 
country  guardians  are  appointed  under  statute  in  the  various 
states  and  their  powers  and  duties  regulated  thereby.*  Where  a 
guardian  having  no  authority  to  lease  his  ward's  lands,  such  as  one 
for  nurture  or  by  nature,  does  so,  the  infant  may  maintain  eject- 
ment by  his  next  friend  to  recover  possession  of  them,*  but  where 

1.  Galbraith  v.   Fenton,  3  S.  &  R.  129;    Rex    v.   Oaklgr,   10    East  491; 

(Pa-)  359-  Holmes  v,  Seely,i7  Wend.  (N.  Y.)  75; 

It  was  held,  however,  in  Craven  v.  Jackson  v,  De  Walts,  7  Johns. (N.  Y.) 

Bleaknej,  9  Watts  (Pa.)  19,  that  eject-  157;  More  v.  Deyoe,  22  Hun  (N.  Y.) 

ment  would  not  lie  to  enforce  a  provi-  216;  Beecher  v.  Grouse,  19  Wend.  (N. 

sion  for  the  maintenance  and  support  Y.)  306;  Seaton  v.  Davis,  i  Thomp.  & 

of  a  testator's  widow,  charged  upon  C.  (N.  Y.)9i;  Bartholemew  t.  Lyon, 

real  estate  devised,  the  remedy  being  3  Thomp.  &  C.  (N.  Y.)  774;  Trass  r. 

in  the  Orphans'  Court.  Old,  6  Rand.  ( Va.)  556.    See  Byrne  v. 

S.  Doe  V.  Horsley,  i  Ad.  &  El.  766,  Van  Hoesen,  5  Johns.  (N.  Y.)  66.    A 

28  £.  C.  L.  201 ;  Chawner  v.  Boulter,  mother,  as  guardian  in  socage,  may 

I  N.  &  P.  650.     See  Doe  v.  Bromley,  maintain  ejectment  for  her  children's 

6  D.  &  R.  292,  16  E.  C.  L.  260.  lands.  Cagger  v.  Lansing,  64  N.Y. 417. 

Legacy. — As  to  ejectment  to  recover  What  QaardUn  miiBt   Firove. — ^In  all 

a  legacy  charged  on  land,  see  Gause  cases  where  a   plaintiff  in  ejectment 

V.  Wiley,  4  S.  &  R.  (Pa.)  509.  relies  on  a  lease  made  by  a  guardian, 

8.  Magruder  v.  Peter,  4  Gill  &  J.  it  is  necessary  for  him  to  prove  at  the 

(Md.)  330;   Hughes'  Minors'  Appeal,  trialthe  legal  appointment  of  the  giiard- 

53  Pa.  St.  500;   Holmes  v.  Seely,   17  ian,  and  that  the  ward  was  under  age 

Wend.  (N.  v.)  75;  Brooks  v.  Brooks,  when  the  lease  was  made.     Kraft  v. 

3  Ired.  (N.  Car.)  393.  Wickey,  4  Gill  &  J.  (Md.)  332. 

Quardlans  by  Nature  and  for  Nurture.  4.  In  mcblgan  it  has,  however,  been 
— Thus  guardians  by  nature  and  for  held  that  although  a  guardian  in  that 
nurture,  having  only  the  care  of  the  state  has,  under  statute,  the  power  of 
person  and  education  of  the  infant,  leasing  it  and  receiving  the  profits 
with  no  control  over  his  lands,  and  no  thereof,  he  cannot  maintain  ejectment 
power  to  make  leases  thereof,  could  to  recover  the  land  of  the  ward.  The 
not  maintain  the  action.  Adams  on  action  must  be  brought  in  the  name 
Ejec.  66;  Ratcliffes'  Case,  3  Coke  37;  of  the  ward  himself.  Kinney  v.  Har- 
Ross  V,  Cobb,  9  Yerg.  (Tenn.)  463.  rett,  46  Mich.  87. 
See  also  Fonda  v.  Van  Home,  15  In  Dllxiols  it  is  also  held  that  a  guard- 
Wend.  (N.  Y.)  631;  Combs  v.  Jack-  ian  cannot  maintain  ejectment  in  his 
son,  2  Wend.  (N.  Y.)  153;  Anderson  own  name  for  the  land  of  his  ward. 
V.  Darby,  i  Nott  &  M.  (S.  Car.)  369;  He  has,  under  the  statute,  no  such  in- 
May  V.  Calder,  2  Mass.  55.  terest  in  his  ward's  land  as  a  guardian 

Gnardlaiu  In  Booa^e  and  Testamen-  in  socage  had  at  common  law.    Mul- 
tary  Quardlans. — On  the  other  hand,  ler  v.  Benner,  69  111.  108. 
testamentary  guardians  under  the  Stat.  5.  Heft  v.  McGill,  3  Pa.  St.  256. 
of  12  Car.  II.,  c.  24  and  guardians  in  Though  it  has  been  held  in  Ohio  that 
socage  may  maintain  the  action,  the  a  frochein  ami  could  not  maice  a  de- 
former  having  in  his  custody  the  lands,  mise  to  sustain  an  action  of  ejectment, 
tenements,  and  hereditaments  of  the  in-  as  he  is  neither  attorney  nor  guardian, 
fant  to  the  use  of  the  infant,  and  the  Massie  v*  Long,  2  Ohio  287. 
latter  having  the  legal  custody  of  such  Ejectment  lies  on  behalf  of  a  minor 
lands,  and  being  entitled  to  the  prof-  child    to    recover    possession    of  the 
its  thereof  for  his  own  benefit.    Adams  homestead  improperly  conveyed  away 
on  Ejec.    66;    Bedell    v.    Constable,  by  his  mother.    Rogers  v,  Mayes,  84 
Vaugh.  177;  Roe  v,  Hodgson,  2  Wils.  Mo.  520. 

286  Volume  VII. 


Who  out  KalaUift  EJECTMENT.  tiie  Aotlon. 

the  guardian,  under  statute,  or  by  common  law,  is  vested  with 
and  controls  the  estate  of  his  ward,  the  action  should  only  be 
brought  in  his  name.^ 

11.  Hein.  (See  also  infra^  VI.  \6.  Personal  Representatives^ — 
a.  In  General. — The  heirs  at  law  of  an  intestate  might,  as  a 
general  rule,  at  common  law,  maintain  ejectment  for  the  possession 
of  ancestral  lands,*  the  presumption  of  law  beine  that  the  heirs 
are  in  possession  after  the  death  of  their  ancestor,^and  it  has  been 
held  that  this  may  be  done  even  where  the  ancestor  died  out  of 
possession  of  the  land  in  question.^  So  the  action  may  be  main- 
tained by  the  heir  of  a  devisee,  though  the  testator  had  no  title  but 
that  of  actual  possession.^  The  heirs  of  a  surviving  trustee  may 
maintain  the  action  if  the  suit  is  not  adverse  to  the  interests  of  the 
cestuis  que  trustent  ®  And  the  heirs  of  the  grantor  of  land  in  fee 
subject  to  a  rent  charge,  with  right  of  re-entry  for  nonpayment  of 
rent,  may  likewise  do  so.  ^ 

h.  Action  against  Widow. — An  heir  at  law  may  also  re- 
cover in  ejectment  against  a  widow  in  possession  of  the  land 
of  her  deceased  husband  in  which  she  has  a  right  of  dower, 
provided  said  land  has  not  been  assigned  to  her  as  dower, 
and  is  not  attached  to  the  mansion,  or,  if  so  attached,  that  suit 
is  brought  after  quarantine,^  but  such  recovery  by  the  heir  at 

1.  Seaton  v.  Davis,  i  Thomp.  &  C.  being  no  representation  on  liis  estate. 
(N.  Y.)  91.    See  Beeclier  v.  Grouse,  McDougald  v.  Williford,  14  Ga.  665. 
19  Wend.  (N.   Y.)  306;    Adams  on  8.  Tapscottv.  Cobbs,  11  Gratt.  (Va.) 
Ej€c.  67.  173;   Fosgate  z>.  Herkimer  Mfg.,  etc., 

Contrary    Dletiim.  —  This,    at   least,  Co.,  9  Barb.  (N.  Y.)  287. 
would  seem  to  be  the  proper  rule,  but       Decree  in  Ghaaoery  Partition  Suit. — 

the  contrarj  has  been  asserted  as  a  Heirs  at  law  of  a  defendant  in  a  chan- 

dictum  in  a  comparatively  recent  case  eery  partition  suit  which  has  not  been 

in  Canada.    Doe  v,  McLeod,  8  U.  C.  revived  against  them  after  the  death  of 

Qt  B.  344.  their  ancestor  will  not  be  prevented  by 

2.  Carruthers  v,  Bailey,  3  Ga.  105 ;  the  decree  in  the  partition  suit  from 
Maltonner  v,  Dimmick,  4  Barb.  (N.  maintaining  ejectment  for  their  undi- 
Y.)  566;  Brant  v,  Livermore,  10  Johns,  vided  interests.  De  Mill  v.  Port  Huron 
(N.  Y.)  358;  Uhrich  V.  Beck,  13  Pa.  Dry  Dock  Co.,  30  Mich.  38. 

St.  639;  Doe  V.  Mace,  7  Blackf.  (Ind.)  The  Issue  of  Tenant  in  TaU  who  are 
3;  Robinoe  v.  Doe,  6  Blackf.  (Ind.)  85 ;  aliens  in  fee  may  maintain  ejectment 
Keyes  v.  Gore,  43  Ohio  St.  21 1.  after  the  decease  of  their  ancestor  with- 
in izkusas  the  heir  of  a  patentee  may  out  an  actual  entry.  Den  v,  Robinson, 
have  ejectment  even  although  the  agent  5  N-.  J.  L.  793. 

makes  the  entry  in  the  name  of  his  an-  4.  Webster  v.  Webster,  53  Pa.  St. 
cestor,  but  after  his  death.  McClairen  161.  See  Mason  v.  Walker,  14  Me.  163. 
V.  Wicker,  8  Ark.  192.  6.  Asherv.Whitlock,  L.  R.  1  Q^B.  i. 
Innsioiizla  pretermitted  heir  may  Remainder  in  Ck>p7]iold. — An  heir  on 
niaintain  the  action  for  a  share  of  the  whom  a  contingent  remainder  in  copy- 
land  of  which  his  father  died  seised,  hold  has  devolved  may  bring  ejectment 
McCracken  v.  McCracken,  67  Mo.  590.  before    admittance.      Baverstock     v, 

WiMre  Land  Is  Hot  Paid  for  toy  Ances-  Rolfe,  3  N.  &  P.  648. 

^,  and  the  heirs  at  law  sue  in  ejectment  6.  Crunkelton    v.  Evert,    3  Yeates 

as  such  to  recover  the  same,  equity  will  ( Pa.)  570. 

force  them  to  discharge  the  vendor's  7.  Cruger  v,   McLaury,  41  N.    Y. 

lien  for  the  purchase-money,  the  an-  219. 

cestor  having  died  insolvent  and  there  8.  Moore  v.  Gilliam,  5  Munf.  (Va.) 
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law  is  subject  to  the  widow's  title.* 

c.  Fraudulent  Deeds  of  Executors.— And  ithasbeenheld 
that  ejectment  will  lie  by  heirs  to  avoid  fraudulent  deeds  of  their 
lands  given  by  the  executors  of  their  ancestor.' 

rf.  Respective  Rights  of  Heirs  and  Personal  Repre- 
sentatives.— The  question  of  the  respective  rights  of  the  heirs 
and  the  administrators  to  the  lands  of  the  intestate,  and  their 
respective  powers  of  maintaining  ejectment  therefor,  is,  of  course, 
to  a  large  extent  governed  by  statutes  in  the  various  states.' 

12.  Hosband  and  Wife— a.  At  Common  Law. — By  the  common 
law  a  husband  had  an  estate  for  his  own  life  in  the  lands  of  his 
wife,^  and  the  general  rule,  therefore,  is  that  a  husband  may 

346.     Contra^  Gourlej  v.  Kinley,  66  of  the  decedent  is  stiU  unsettled  and 

Pa.  St.  270.  the  administrator  not  discharged,  the 

Aotton  acalnst  iMignee  of  Widow. —  heirs  cannot  have  ejectment  to  recover 

The  heirs  at  law  may  maintain  eject-  real  estate  of  the  decedent,  this  right 

ment  for  the  mansion-house  against  beine    in    the    administrator    alone, 

third  persons  who  claim    under    the  Doyle  v.  Wade,  23  Fla.  90. 

widow,  before  the  assignment  of  her  Georgia. — In  this  state  the  actioD 

dower.    Wallis  v.  Doe,  2  Smed.  &  M.  seems  open  to  either.     Carruthen  v. 

(Miss.)  220.  Bailey,  3  Ga.  105. 

1.  Chapman  v,  Armistead,  4  Munf.  Michigan » — Here  the  heir  may  re- 
(Va.)  382.  cover  in  ejectment  his  undivided  in- 
After  Death  of  Widow. — The  action  terest  where  the  administrator  shows 
will  also  lie  in  favor  of  the  heirs  after  no  authority  from  the  probate  court 
the  death  of  the  widow  for  lands  as-  to  take  possession  of  the  realty.  War- 
signed  to  her  as  dower.  Brown  v.  ren  v.  Tobey,  32  Mich.  45.  Or  he  may 
Colson,  41  Ga.  42.  recover  against  third  persons  where 

S.  Den  V,  McKnight,    11  N.  }.   L.  possession  has  not  been  taken  or  de- 

385 ;  Den  v,  Hammel,  18  N.  J.  L.  73.  manded   by  the  personal  representa- 

But  see  Den  v,  Newark  Indian  Rubber  tives.     Marvin  v.  Schilling,  12  Mich. 

Co.,  24  N.  J.  L.  467.  356.    See  also  Stewart  v.  Bailey,  28 

8.  Reference  may  be  made  also  to  Mich.   251 ;    Ryder    v.   Flanders,  30 

the  section  infra^  VI.  16.    Personal  Mich.  336;  De  Mill  v.  Port  Huron  Dry 

Representatives,  Dock  Co.,  30  Mich.  38 ;  Covert  v.  Mor- 

California, — In  this  state  neither  rison,  49Mich.  133. 
heirs  nor  devisees  may  maintain  eject-  In  Missouri  the  heir  cannot  sustain 
ment  for  lands  of  their  ancestor  or  ejectment  against  a  lessee  holding 
intestate  until  the  final  discharge  of  under  a  lease  from  an  executor  made 
the  executor  or  administrator  from  his  under  the  order  of  the  probate  court 
trust,  and  a  distribution  of  his  estate.  Eoff  v.  lliompkins,  66  Mo.  225. 
Meeks  v,  Kirby,  47  Cal.  168;  Mc-  In  Vermont  it  seems  that  the  heir, 
Crea  v.  Haraszthy,  51  Cal.  146;  Bur-  as  such,  cannot  generally  maintoin 
gel  V.  Prisser,  89  Cal.  70;  Harper  ejectment  before  division  or  settle- 
V,  Strutz,  53  Cal.  655.  But  the  heirs  ment  of  the  decedent's  estate.  Hub- 
have  nevertheless  a  right  of  entry  bard  v.  Ricart,  3Vt.  207;  Boardman 
on  the  lands  of  their  ancestors,  sub-  v.  Bartlett,  6  Vt.  631,  though  he  may 
ject  only  to  the  statutory  right  of  do  so  if  no  administrator  has  been  ap- 
the  administrator,  and  where  there  is  pointed.  Buckt;.  Squires,  22  Vt  484; 
no  administrator,  the  heirs  may  bring  Austin  v.  Bailey,  37  Vt.  219. 
ejectment,  Updegraff  v.  Trask,  18  Cal.  4.  "By  the  marriage  the  husband  does 
458,  even  without  entry  after  the  death  not  become  absolute  proprietor  of  the 
of  the  ancestor.  Soto  v.  Kroder,  19  wife's  inheritance — he  gains  therein  an 
Cal.  87.  inheritance,  however,  during  her  life— 

Florida. — In    this  state  it   is   held  he  may  receive  the  profits  and,  if  not  in 

under  statute  that  when  administra-  the  possession,  he  may  gain  possession 

tion  has  been  granted  and  the  estate  by  entering  upon  the  land ;  he  may 
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demise  such  an  interest  in  his  wife's  land  as  will  support  an 
ejectment.*  And,  of  course,  this  rule  applies  with  still  greater 
force  where  the  property  is  owned  by  both  husband  and  wife,  as 
tenants  by  entireties.'  So  a  grantee  of  the  husband  owning  a 
life  estate  jure  uxoris  may  maintain  the  action.*  But  a  joint 
demise  is  allowed  under  some  authorities,^  and  insisted  on  by 
others,*  though  ejectment  on  a  joint  demise  by  husband  and 
wife  cannot  be  sustained  where  the  title  is  in  the  husband  alone.® 
*.  Modern  Legislation.— Modern  legislation  has  given  the 
wife  a  more  and  more  complete  control  over  her  own  property ; 
and  in  some  states,  under  statute,  she  may  maintain  ejectment 

leave  the  land  and,  for  the  purpose  of  joined,  the  statute  does  not  bar;  for  it 

trying  the  title  in  an  action  of  eject-  is  her  cause  of  action  and  survives  to 

ment,  it  is  sufficient  to  lay  the  demise  her.     Where  the  husband  must  sue 

in  his  name  without  joining  that  of  his  alone,  or  may,  at  his  election,  join  the 

wile."    M'Clain   t;.   Gregg,  2  A.  K.  wife,  the  statute  does  bar ;  for  it  is  his 

Marsh.  (Kj.)  454.  cause  of  action  and  does  not  survive 

1.  Chambers    v,    Handley,    3    J.  J.  to  the  wife." 

Marsh.  (Kj. )  98 ;  Tucker  v,  Vance,  2  A.  Htulraiid  and  Wlfo  Living  Apart.  —  A 

K.  Marsh. (Kjr.)  458;  Griffith  t;.  Huston,  husband  whose  wife  is  livine  apart 

7].  J.  Marsh.  (K7.)  388;  Cooper  I/.  Ord,  from    him  by  reason  of  his   illtreat- 

60 Mo.  420;  Flesh  V.  Lindsay,  115M0.1 ;  ment  has  been  held  not  to  be  able  to 

Gregg  v.  Tesson,  i  Black  (U.  S.)  150.  recover  her  land  upon  the  legal  title. 

See  Clark  v.  Clark,  20  Ohio  St.  128.  Rorer  v.  O'Brien,  10  Pa.  St.  212. 

Where    the   husband  brings  eject-  2.  Jackson  t;. Leek,  19  Wend.  (N.  Y.) 

ment,  relying^  as  a  muniment  of  title  339;  Jackson  v.  McConnell,  19  Wend. 

on  a  deed  to  his  wife  which  conveys  to  (N.  Y.)  175. 

her  the  demanded  premises  as  her  sep-  8^  M'Clain  t;.  Gregg,  2  A.  K.  Marsh.' 

arate  property,  and  no  equitable  de-  (Ky.)  454. 

fense  is  set  up,  neither  party  can  make  4.  Chambers  v.    Handley,   3  }.   }. 

inquiiT  for  the  purpose  of  controlling  Marsh.  (Ky.)  98;  Thompson  v.  Green, 

or  defeating   the  legal  effect  of  the  4  Ohio  St.  216;  Neal  v.  Robertson,  2 

deed.    Swain  v.  Duane,  48  Cal.  358.  Dana  (Ky.)  87. 

Umttattons. — Where  the  husband,  if  5.  Brattont;.  Mitchell,  7  Watts  (Pa.) 
suing  alone,  is  barred  by  limitations,  113;  Atkinson  v.  Rittenhouse,  5Pa.  St. 
he  will  also  be  barred  if  the  action  is  103.     See  Weller  v.  Baker,  2  Wils.  424. 
brought  on  the  Joint  demise  of  himself  And  in  Watson  v,  Watson,  10  Conn.  77, 
and  his  wife ;  lor  the  husband  being  it  was  said :  *'  There  are  many  cases 
entitled  to  the  freehold,  and  the  wife  where  she  may  or  may  not  join;  but  in 
and  her  heirs  to  the  reversion,   the  ejectment  for  her  land  she  must  join.'* 
former  only   has  the  right  of  entry.  In  ejectment  husband  and  wife  must 
The  whole  object  of  the  statute  of  limi-  join,  and  an  averment  that  they  were 
tations  is  accomplished    when    it    is  seised  of  the  premises  is  supported  by 
made  to  save  the  wife  such  rights  as  proof  of  title  in  the  wife,  and  in  the 
she  has  in  the  lands,  and  this  is  done  husband   in  her  right.     Hammick  v, 
by  affording  her,  while  her  estate  is  in  Bronson,  5  Day  (Conn.)   297;  Kelsey 
reversion,  reversionary  remedies,  and  v.  Hanmer,  18  Conn.  316;  Watson  v. 
when  her  right  of  entry  arises,  thepos-  Watson,  10  Conn.  88. 
sessory  remedy  by  ejectment.  Thomp-  Survival  of  Action. — Where  pending 
8on  V.  Green,  4  Ohio  St.  216;  Neal  v.  an  ejection  bv  husband  and  wife  to  re- 
Robertson,  2  Dana  (Ky.)  87.    But  see  cover  land,  the  title  to  which  was  in 
toniray  Watson  v.  Watson,  10  Conn,  the  wife,  the  husband  dies,  the  action 
77-  survives  to  the  wife,  and  upon  herdeath 
A  rule  relating  to  this  point  is  thus  to  her  heirs  and  devisees.     King  v. 
clearly  stated  in  Williams  v.  Lanier,  Little,  77  N.  Car.  138. 

Busb.  (N.  Car.)  30,  by  Pearson,  J. :  6.  Tucker  v.  Vance,  2  A.  K.  Marsh. 

"The  rule  is,  where  the  wife  must  be  (Ky.)  458. 
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for  her  real  estate  without  joining  her  husband  in  the  action.^ 
In  some  cases  a  wife  has  been  allowed  to  maintain  ejectment 
against  her  husband,  who  is  living  separate  from  her,  and  who  has, 
against  her  will,  taken  and  retained  possession  of  her  real  estate.* 
And  the  action  has  also  been  sustained  by  the  husband  against 
the  wife.' 

IS.  Infiuits.  (See  also  supra^  VI.  lo.  Guardians.) — ^An  infant 
who  has  conveyed  lands  during  minority  may  maintain  ejectment 
for  them  on  coming  of  age.^    But  it  appears  that  this  cannot  be 

1.  Darby  v.  Callaghan,  i6  N.  Y.  71 ;  Joined  in    the    pleadines.    Burke  v. 

Clark  V,  Clark,  ao  Ohio  St.  128.  Chamberlain,  22  Md.  398. 

Tlia  MaRla^  of  Fraule  Lanor  of  the  4.  Doe  v.  Abernathj,  7  Blackf.  (Ind.) 

plaintiff,  after  the  date  of  the  demise  442;  Jackson  v.  Carpenter,  11  Johns. 

in  her  name,  does  not  affect  the  right  (N.  Y.)  539;  Bool  v.  Mix,  17  Wend. 

of  the  plaintiff  to  recover,  though  it  IS  (N.    Y.)    119.    See    also    Barclay  r. 

proper  that  it  be  suggested  on  the  rec-  Howell,  6  Pet.  (U.  S.)  4991 

ord.    If  the  date  of  the  demise  is  after  FUnt  Oorerfe. — ^And  it  niiakes  no  dif- 

the  marriage,  there  can  be  no  recovery,  f erence  that  at  the  time  of  the  convey- 

Gregorj  v.  Ford,  5   B.   Mon.    (Kj.)  ancethe  infant  was  also  a  feme  co\'ert 

480.  Bool  V.  Mix,  17  Wend.  (N.  Y.)  119. 

In  California  it  is  held  that  where  Whare  the  Infkiit  Is  llanltd,  a  guard- 

the  husband  says  to  his  wife :  '*Everj-  ian  is  not  necessary  if  the  land  is  not 

thing  you   make   is  yours,"   and  she  her  separate  property.     In  actions  at 

goes  into  business  and  purchases  real  law  to  recover  it,  her  husband  should 

estate  with  the  money  she  makes  in  sue  and  she  should  be  joined,  espe- 

such  business,  and  there  is  nothing  to  cially  if  she  has  a  fee  and  was  ousted 

show  that  the  husband  has  made  any  before  coverture ;  or  if  neither  of  them 

claim  to  the  same,  the  real  estate  so  during  coverture  have  had  actual  or 

purchased  is  the  separate  property,  of  constructive  possession.    In  case  they 

the  wife,   for  which    she    may    have  sue  together,  no  guardian  or  procheia 

ejectment  without  joining  her    hus-  ami  is  necessary  although  she  be  an  in- 

band.     Von  Glahn  t>.  Brennan,  81  Cal.  fanL    The  husband  appoints  an  attor- 

261.  ney  for  both.    If  the  suit  is  for  her  sep- 

qeotmtiit  agalmt  Vendee  of  Hniband  arate  property  she  must  have  a  next 

and  Wife. — ^But  the  wife  cannot  main-  friend,  whether  she  claims  a  legal  or 

tain  ejectment  against  the  vendee  to  an  equitable  estate.    Cook  v,  Rawdon, 

recover  lands,  her  statutory  separate  6  How.  Pr.  (N.  Y.  Supreme  Ct)  333. 

estate,  which  she  and  her  husband  had  Second  ConTeyanee  after  AttalBlagXft- 

conveyed  previously,  even  though  part  Jorlty. — Where  one  who  had  conveyed 

of  the  purchase  money  was  paid  with  land    during   minority  conveyed  the 

the  debt  of  the  husband.     Snyder  v,  same  land  to  another  on  coming  of 

Glover,  75  Ala.  379.  age,  the  latter  grantee  can  maintain 

BIhet  of  Deoree  of  DItotoo. — A  decree  ejectment  against  an  occupant  deriving 

of  divorce  from  bed  and  board,  allow-  title  from  the  former  grantee.  Haynes 

ing  wife  the  use  of  a  house  and  lot  as  v,  Bennett,  53  Mich.  15. 

alimony,  vests  in  her  a  legal  right  to  Wliat  HeooMUury— Intention  to  V^' 

enter  and  use  the  same,  on  which  she  firm. —  But  before  he  can  do  this  he 

may  maintain  ejectment.    Lefevre  v.  must  enter  upon  the  land  and  execute 

Murdock,  Wright  (Ohio)  205.  a  second  deed  to  a  third  person,  or  do 

3.  McKendryv.  McKendry,  131  Pa.  some  other  equally  notorious  act  in- 

St.  24;  Wood  V.  Wood,  18  Hun  (N.  dicating  his  intention  to  disaffirm  his 

Y.)  350,  83  N.  Y.  575.  conveyance,  or  the  action  will  feil. 

8.  Thus    a    recovery    may    be    had  Bool  v.  Mix,  17  Wend.  (N.  Y.)  n9i 

against  a  married  woman  wno  has  en-  Doe  v,  Abernathy,  7  Blacki.  (Ind.)  44^; 

tered  into  the  common-consent    rule  Clawson  v.  Doe,  5  Blackf.  (Ind.)  3<^i 

(even  though  it  appears  that  the  lessor  Voorhies  v.  Voorhies,  24  Barb.  (N. 

of  the  plaintiff  is  the  husband  of  the  Y.)  150.   But  see  Jackson  t;.  Carpenter, 

woman)  although  her  husband  is  not  11  Johns.  (N.  Y.)  539. 
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done  in  such  a  case  before  the  infant  arrives  at  majority,^  though 
the  rule  is  different  where  the  land  has  been  leased  without 
authority  by  the  infant's  guardian. ' 

14.  Lnnatics. — Ejectment  for  lands  of  a  lunatic  must  be  main- 
tained in  his  own  name.  His  committee  acts  merely  under  the 
direction  of  a  court  of  chancery,  and  has  no  estate  either  in  his 
lands  or  in  his  personal  property.^ 

16.  Ownen  of  Land  Improperly  Taken  under  Condemnation  Pro- 
eeedingt. — See  posty  article  Eminent  Domain. 

16.  Personal Sepretentatiyes.  (See  also  supra^W.  ii.  Heirs.) — a. 
Rule  at  Common  Law. — Executors  and  administrators  have 
not,  of  course,  at  common  law  sufficient  title  or  right  of  posses- 
sion to  the  freehold  lands  of  their  testator  to  enable  them  to 
maintain  ejectment  for  the  same,^  although  where  the  testator  or 
intestate  has  only  a  mere  term  for  years,  or  an  estate  from  year  to 

Vottee  to  Qnit. — Where  a  life  tenant,  any  interest  therein,   nor  any  power 

whose  children  have  an  estate  in  re-  over  it,  except  as  the  mere  bailiff  of 

mainder,  died,  and  the  executors  of  the  the  sovereign,  acting  under  the  direc- 

life  tenant  managed  the  estate  for  the  tions  and  control  of    the  chancellor 

children  and  received    rent    from    a  and    dischargeable    at    his    pleasure, 

tenant  in  possession  before  the  death  And  even  if  the  chancellor  made  an 

of  life  tenant,  it  was  held  that  their  order    under    which    the    committee 

acts  did  not  bind  the  infant  children,  leased,  the  legal  title  did    not  pass, 

who  might  maintain  ejectment  for  the  The  judge,   delivering    the    opinion, 

property  without  notice  to    quit    or  refers  to  the  Stat.  43  Geo.  III.,  c.  75, 

demand  of  possession.  Doe  v.  Roberts,  giving  the  chancellor  power  to  order 

16  M.  &  W.  778.  committees  to  make  leases,  but  main- 

1.  Bool  V.  Mix,  17  Wend.  (N.  Y.)  tains  that  this  does  not  alter  the  rule  as 

119;  Andrews  v,  Townshend  (Super,  toejectment,  as**  nobody  supposes  that 

Ct.),  16  N.  Y.  St.  Rep.  876.  a  power  to  lease  enables  one  who  has 

And  see  Rogers  v.  Mayes,  84  Mo.  the  power  to  bring  ejectment  for  the 

5J0,  where  it  was  held  that  ejectment  land.''    Brooks  v.  Brooks,  3  Ired.  (N. 

would  lie  on  behalf  of  a  minor  child  to  Car. )  392. 

recover  possession  of  a  homestead  im-  Beoeiver. — But  it  seems  that  a  re- 

properly  conveyed  away  by  the  mother,  ceiver  of  a  lunatic's  property,  appointed 

S.  Heft  V.  McGill,  3  Pa.  St.  256.    See  by  chancery,  with  a  general  authority 

supra^  VI.  10.  Guardians,  to  let  lands  to  tenants  from  year  to 

8.  Petrie  v.  Shoemaker,  24  Wend,  year,  has  also  authority  to  determine 

(N.  Y.)  85 ;  Burnet  v,  Bookstaver,  10  such  tenancies  by  a  regular  notice  to 

Hun  (N.  Y.)48i;  Lane  v,  Schermer-  quit  and  to  bring  ejectment  therefor. 

horn,  I  Hill  (N.  Y.)  97;  Allen  v.  Ran-  Doe  v.  Read,  12  East  57. 

son,  44  Mo.  263;  Brooks  v.  Brooks,  3  4.  Adams  on  Ejec.  71. 

Ired.  (N.  Car.)  389;  Adams  on  Eject.  Burdyne    v.    Mackey,    7  Mo.  374; 

91.     See  also  McKillip  v.  McKillip,  8  Chipman  v.  Sawyer,  i  Tyler  (Vt.)  83. 

Barb.    (N.  Y.)  552;   Drury  v.  Fitch,  See  also  Stone  v.   Griffin,  3  Vt.  400. 

Hutt.  16;  Cocks  V,  Darson,  Hob.  215;  Thus  it  was  held  in  Brown  v.  Strick- 

Knipe  v.  Palmer.  2  Wils.  130.  land,  32  Me.  174,  that  administrators 

Btaioii  of  Kide. — The  reason  is  that  de  bonis  non  cannot  in  that  capacity 
the  demise  in  ejectment  must  be  made  maintain  any  real  action. 
by  the  person  who  has  the  estate  and  Land  Bnltfect  to  Annual  Sent. — The 
could  enter  to  make  the  lease ;  for,  executors  of  a  testator  who  has  granted 
originally,  the  lease  was  made  on  the  land  in  fee,  subject  to  an  annual  rent, 
premises,  and  ret  the  question  on  the  cannot  maintain  ejectment  for  the  non- 
trial  is  as  to  his  right  to  enter  and  payment  of  such  rent,  though  it  has 
there  make  the  lease.  But  the  com-  been  held  otherwise  of  a  lease  for 
mittee  of  a  lunatic  had  not  the  right  years.  Van  Rensselaer  v,  Hayes,  5 
of  entry  as  an  estate  in  the  land,  nor  Den.  (N.  Y.)  477. 
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year,  the  action  is  maintainable  by  his  personal  representatives.^ 
And  it  is  not  material  whether  the  ouster  be  after  or  before  the 
death  of  the  intestate.'  Such  was  the  general  rule  at  common 
law ;  but  in  many  cases  personal  representatives  have  now,  either 
under  the  will  of  the  decedent,  or  by  statute,  a  sufficient  interest 
in  decedent's  lands  to  enable  them  to  sustain  ejectment.' 

b.  Under  a  Will. — Thus  executors,  when  empowered  by  will 
to  sell  the  testator's  real  estate,  are  held  in  some  jurisdictions  capa- 
ble of  maintaining  ejectment  for  the  same  ;^  but  the  rule  is  by 

1.  Slade's  Case,  4  Coke  95;  Doe  v,  of  acopjhold/ifr  a«/r«viV  was  not  per- 

Porter,  3  T.  R.  13 ;   Doe  v.  Bradbury,  mitted  to  maintain  ejectment.    Adams 

2  D.  &  R.  706,  16  E.  C.  L.  115;  More-  on  Ejec.  71;  Zouch  v.  Forse,  7  East 

ron's  Case,  Vent.  30;  Doe  v.  Wlieeler,  186. 

15  M.  &  W.  633;  Roe  V,  Summerset,  8.  Honresideiioe  of  HeSn. — In  one  case 

a  W.  BI.  692 ;  Duchane  v.  Goodtitle,  i  it  was  held  that  the  heirs  of  a  mort* 

Blackf.  (Ind.)  117;  Van  Rensselaer  v.  gagee,  or,  in  case  of  their  nonresidence, 

Hayes,  5  Den.  (N.  Y.)  477.  the  executor  or  administrator  of  the 

DemiM  Laid  before  ProlMte. — It  has  mortgagee,  might  have  ejectment  for 

been  held  in  England  that  an  execu-  the   mortgaged   premises  against  the 

trix  may  maintain  ejectment  to  recov-  mortgagor,  or  his  underlessee,   who 

er  a  term  of  years  01  her  testator  on  a  became  such  without  the  privilege  of 

demise   laid  before  probate.     Roe  v,  the    mortgagee,    subsequent     to   the 

Summerset,  2  W.  B  1.692.  mortgage,   and  this  without   demand 

Land    OonTorted   Into    Personaltj.  —  of  posession.  Doe  v.  Mace,  7  Blackf. 

Where  testator's  sale  of  land  during  (Ind.)  2. 

his  life  worked  a  conversion  thereof  4.  Chew   «.  Chew,  28   Pa.  St   17; 

into  personalty,  his  executor  has  the  Landon  v,  Townshend  ( Supreme  Ct.), 

right  to  be  substituted  as  plaintiff  in  an  38  N.  Y.  St.  Rep.  714,  14  N.  Y.  Supp. 

action  of  equitable  ejectment  brought  522,  affirmed  in  129  N.   V.    166.     See 

by  his  heirs  against  his  vendee.     Ben-  also  Lewis  v,  M'Farland,    9  Cranch 

der  V.  Luckenbach,  162  Pa.  St.  18.  (U.  S.)  151;  McAlpine  v.  Daniel,  loi 

Wliere  Bzeentrlx  has  Aaaented  to  a  be-  N.  Car.  550. 

quest  of  leasehold  property,  ejectment  "  Although  an  executor,  by  virtue  of 

cannot  be  maintained  by  her  against  his  authority  as  executor  alone,  has  no 

the    legatee,    where     such    assent    is  power  over  a  fee  simple  estate,  yet  he 

proved.     Cole  v.    Cole,   i   Har.  &   }.  may,  by  a  special  provision  in  the  will 

(Md.)  572.  of  the  testator,  be  authorized  to  enter 

3.  Adams  on  Ejec.  70.  on  such  estate  and  to  lease  or  other- 

An  assignment  by  an  executor  of  a  wise  dispose  of  it.  Therefore,  the 
lease  for  lives  is  void  if  the  premises  position  that  an  executor  cannot  main- 
are  at  the  time  of  such  assignment  in  tain  ejectment  tor  a  fee  simple  estate 
the  actual  possession  of  the  persons  is  not  in  all  cases  correct."  Duchane 
claiming  adversely,  and  the  assignee  v,  Goodtitle,  i  Blackf.  (Ind.)  117. 
cannot  maintain  ejectment  therefor.  Where  a  testator  directs  his  real  es- 
Mosher  v.  Yost,  33  Barb.  (N.  Y.)  277.  tate  to  be  sold  and  bequeaths  the  resi- 

Bstates  Pnr  Autre  Vie. — Personal  rep-  due  of  the  proceeds,  after  payment 
resentatives  may  recover  in  ejectment  of  his  debts,  to  his  widow,  whom  he  ap- 
lands  which  the  deceased  held  for  points  executrix,  she  may  have  eject- 
the  life  of  another  under  the  statute  ment  to  recover  possession  of  the  land. 
29  Car.  II.,  c.  3,  %  12,  which  appro-  Carpenters.  Cameron,  7  Watts  (Fa.)  51. 
priated  such  estates  to  said  personal  An  executor  impliedly  in  posses- 
representatives  for  payment  of  debts,  sion  of  realty  on  account  of  the  man- 
where  there  was  no  special  occupant,  agement  and  sale  thereof  with  which 
Mosher  v,  Yost,  33  Barb.  (N.  Y.)  277.  he   is   charged  may  have  recourse  to 

But  this  statute  did   not  extend  to  ejectment  to  obtain  possession  of  such 

copyholds,  and  therefore  one  who  had  realty ;    and  so  may  an  administrator 

been  admitted  tenant  upon  a  claim  as  ad-  de  bonis  non  who,  under  the  code,  has 

ministrator  de  bonis  non  to  the  grantee  all  the  rights  and  powers  of  an  exectt- 
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no  means  uniform  on  this  point,  several  decisions  holding  the 
contrary.* 

f.  Under  Statute. — In  like  manner  ejectment  may  be  main- 
tained by  the  personal  representatives  for  lands  of  their  testator  or 
intestate,  where  the  statute  gives  them  an  exclusive  right  to  the 
possession  of  their  decedent's  lands,  and  of  the  rents  and  profits 
of  the  same,  until  administration  of  the  estate  is  finally  accom- 
plished.^    In  some  jurisdictions  it  is  held  that  the  administrator 

tor.     Smathers     v.   Moody,    112    N.  Downey,  68  Ala.   98.     But  strangers 
Car.  791.  who  hold  adversely  to  the  heir  or  dey- 
ITo  Ono  Dartgnated  to  Bxeente  Powt. —  isee    cannot  defend  against  the  per- 
Where  a  will  orders  land  to  be  sold  sonal   representatives   on  the  ground 
without  designating  any  one  to  exe-  that  there  are  no  such  debts.     Morgan 
cute  the  power,   the  executors    may  v.  Casey,  73  Ala.  222.     Personal  repre- 
maintain  ejectment  for  it  without  au-  sentatives   who    have   possession  and 
thority   from    the     Orphans'    Court,  have  paid  debts  of  the  intestate  out  of 
Kirkt'.  Carr,  54  Pa.  St.  285.  their  own  means  can  defend  the  action 
1.  Rogers     v.     Marker,    12    Heisk.  against   the  heir  or  devisee.     McCul- 
(Tcnn.)  645 ;  Smith  v.  Chase,  90  Hun  lough  v.  Wise,  57  Ala.  623. 
(N.  Y.)  99;   Cohea  v.    Jamison,  68  Arkansas. — The  statute  in  this  state 
Miss.  510.  gives  the  administrator  possession  of 
Where  the  owner  of  land  devised  it  the  real  estate  of  the  decedent  and  he 
to  his  wife  for  life  and  then  to  hischil-  may  maintain  ejectment  for  the  same 
dren,  giving  his  executors  power  to  sell  against  the  heir  at  law  or  any  other 
such  portions  as  they  might  deem  ad-  person  in  possession,  except  the  widow 
vantageous,  it  was  held  that  the  execu-  or  her  tenant,  occupying  the  mansion- 
tors  (fid  not  have  a  legal  estate,  and^  house  and  farm  attached  before  the 
could  not  maintain  the  action  against  assignment  of  dower.     Carnall  v.  Wil- 
a  trespasser.     Fredericks  v.  Cisco,  72  son,  21  Ark.  62;  Chowning  v.   Stan- 
Md.  393.  field,  49  Ark.  87 ;  Menifee  v.  Menifee, 
It  has  also  been  held  that  the  executor  8    Ark.    48,    overruling     Morrill    v, 
could  not  maintain  ejectment  against  Menifee,  5  Ark.  629,  and  Hill  v,  Mit- 
the  devisees  of  the  testator  for  life  until  chell,  5  Ark.  608. 
ftfter  the   term    of   the  devise,   even  **The  administrator's  right  to  the 
although  he  has  power  after  such  term  possession  of  lands  as  assets  for  the 
to  sell  or  dispose  of  the  property  in  purpose  of  administration  is  exclusive 
question.     Thompson  v.  Schenck,    16  of  that  of  the  heirs,  and  he  can  main- 
Ind.  194.  tain  ejectment  to  gain  the  possession, 
S.  *i«Ka»pn — Landford  v,  Dunklin,  71  but  he  is  not  concerned  wiUi  the  title, 
Ala.  594;  McRae  v.  McDonald,  57  Ala.  except  in  so  far  as  it  affects  his  posses- 
423;    Wells  V.  Elliott,   68  Ala.    183;  sory  right,  and  he  is  not  authorized  to 
Brcwton  t;.  Watson,  67  Ala.  121.    And  represent  the  heirs  or  to  stand  for 
it  does  not  matter  whether  the  estate  is  them  when  the  title  is  in  question, 
solrent  or  insolvent.    Masterson  v.  Gir-  They  are  indispensable  parties  in  a  con- 
ird,  10  Ala.  60.     See  also  Golding  v.  troversy  where  relief  is  asked  which 
Golding,  24  Ala.  129;  Russell  T'.  Erwin,  will  affect  the  title."     Hence  where 
41  Ala.  292.     But  until  the  personal  ejectment  is  brought  by  an  adminis- 
representative  asserts  the  powers  over  trator,  and  defendant  makes  his  answer 
the  real  estate  of  the  decedent  with  a  cross-complaint  praying  to  be  in- 
which  he  is   clothed    by  statute,   the  vested  with  the  legal  title,  and,  the 
devisee  or  heir  is  entitled  to  maintain  cause  being  transferred  to  equity,   a 
the  action.     Hall  t;.  Hall,  47  Ala.  290.  decree  is  issued  declaring  the  defend- 
And  where  it  is  shown  that  there  are  ant  the  owner  of  the  land  and  quieting 
no  debts  existing  against  the  decedent,  his  title  thereto,  said  decree  is  invalid 
or  that  those  which  are  outstanding  are  against  the  heirs  who  were  not  parties 
barred  by  limitations,  the  personal  rep-  to  the  proceeding.    Chowning  v.  Stan- 
resentatives  cannot  recover  against  the  field,  49  Ark.  87;  Sisk  v,  Almon,  34  Ark. 
alienee  of  the  heir  or  devisee.     Lee  v.  391 ;  Theurer  v.  Brogan,  41  Ark.  88. 
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alone  may  maintain  the  action,  at  least  until  the  estate  is  finally 
and  completely  settled.^ 

Ooesteatort. — It  has  also  been  held  that  two  of  three  coexecutors 
might  recover  on  a  joint  demise.* 

17.  ParohaaeiB  at  Exaontion  Sales. — Purchasers  at  execution  sales 
become  seised  or  possessed  of  the  interest  of  the  judgment  debtor 
in  the  property  in  question,^  and  can  maintain  an  action  of  eject- 
ment against  him  to  recover  the  same,^  provided,  of  course,  the 

OaltfofuU. —  Curtis    v.    Herrick,   14  estate  has  been  practicall/  settled  np 

Cal.  117 ;  Meeks  v.  Hahn,  ao  Cal.  621 ;  and  the  debts  have  been  paid ;  nor  can 

Curtis  V.  Sutter,  15  Cal.  259;  Soto  v,  an  administrator  maintain  ejectment 

Kroder,  19  Cal.  87.  under  a  g:uardian's  sale  to   test  the 

If  letters  of  administration  are  regu-  validity  ofhis  deed.   Flood  f .  Pilgrim, 

larlj  granted  and  the  probate  court  3a  Wis.  376. 

acquires  jurisdiction  over  an  estate,  1.  Thus  in  Florida  it  is  held,  under 
although  there  may  occur  a  vacancy  in  statute,  that  where  administration  has 
the  office  of  executor  or  administrator,  been  granted  and  the  estate  is  still  un- 
the  heir  or  devisee  cannot  maintain  settled  and  the  administrator  not  dis* 
ejectment  during  such  vacancy  as  long  charged,  the  heirs  cannot  bring  eject- 
as  the  administration  shall  remain  un-  ment  for  the  recovery  of  the  real  estate 
closed.  Chapman  v,  Hollister,  42  Cal.  of  the  decedent.  Such  right  is  in  the 
463.  administrator  alone.    Doyle  v.  Wade, 

Florida.  —  Ashmead    v.    Wilson,  22  23  Fla.  90.     See  also  Meeks  v.  Hahn, 

Fla.  255.  20  Cal.  621 ;  Curtis  v,  Sutter,  15  Cal. 

Georgia. — Prior  to  the  Georgia  code  259;  Soto  v.  Kroder,  19  Cal.  87. 

it  was  not  absolutely  settled  whether  2.  In  Doe  v,  Wheeler,  15  M.  &  W. 

or  not  an  administrator  could  recover  623,  Rolfe,  B.,  said :  "  It  is  generallr 

in  ejectment  against  an  heir  at  law  said  that  there  are  only  three  descrip- 

without  first  obtaining  an  order  of  sale  tions  of  persons  who  have  a  joint  in- 

from  the  court  of  ordinary.  .Under  the  terest,  namely,  joint  tenants,  tenants 

code  it  is  the  better  practice,  though  in    common,    and    coparceners;  but 

not  indispensable,  to  obtain  such  an  when  we  look  closely,  there  are  four, 

order.     Head  v.  Driver,  79  Ga.  179;  that  is,   coexecutors   also,  who  have 

Holcombe  v.  Austell,  19  Ga.  604.  some  of  the  incidents  of  all  the  others." 

In  this  state  the  fact  that  the  per-  8.  Jackson  v.  Jones,  9  Cow.  (N.  Y.) 

sonal  representatives  may  have  eject-  182. 

ment  for  land  of  their  decedent  for  Doe  v.  Mitchell,  6  Ala.  70,  where  it 

the  payment  of  debts  and  to  distribute  was  held  that  the  defendant  debtor  be- 

the  same  in  the  manner  pointed  out  came  a  quasi  tenant  to  the  purchaser, 

by  statute,  does  not  prevent  the  heirs  and  would  be  deemed  to  continue  in 

also     from     maintaining     ejectment  that  character  until  actual  disseisin  or 

against  a  mere  stranger.    Carruthers  disclaimer  on  his  part. 

V,  Bailey,  3  Ga.  105;  The  same  doctrine  is  also  held  in 

An  executor  may  bring  ejectment  Jackson  v.  Scott,  18  Johns.  (N.  Y.)  94; 

for  his  testator's  lands  but  his  right  to  Jackson  v.  Sternbergh,  i  Johns.  Cas. 

recover  depends  upon  his  will  and  that  (N.  Y.)  153;  Avent  v.  Read,  2  Port 

must  be  produced  as  a  part  of  his  title.  (Ala.)  482. 

Sorrell  v.   Ham,  9  Ga.  55;  Horn  v.  Contra, — In  Snowdon  v.  McKinnej, 

Johnson,  87  Ga.  448;  Mays  v.  Killen,  7  B.  Mon.  (Ky.)  258,  it  was  held  that 

56  Ga.  527.  the  defendant  debtor  did  not  have  the 

Mlohlgaa. — Kline    v,    Moulton,     11  character  of  tenant  and  was  therefore 

Mich.  370.     See  Cook  v.  Bertram,  86  not  entitled  to  notice  to  quit 

Mich.  356.  4.  Doe  v.  Mitchell,  6  Ala.  70;  Hayei 

Hebraika. — Carson    v,    Dundas,     39  v.  Bernard,  38  111.  297;   Snowdon  v. 

Neb.  503.  McKinney,  7  B.  Mon.  (Ky.)  258;  De- 

Wlsoonsln. — An  administrator  has  no  hart  v.  Lewis  (Ky.  1890),  14  S.  W. 

interest  in,  or  right  to  the  possession  Rep.  531 ;  Hamilton  v.  Jack,  i  Sneed 

of,  the  realty  of  his  intestate  after  the  (Tenn.)  81 ;  Martin  v,  Pepall,  6  R.  I- 
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process  is  not  void,*  and  the  judgment  debtor  is  the  owner  of  such 
a  valid  legal^  estate  as  is  the  subject  of  sale  under  legal  process.' 

AgaiBit  fltna^cr. — ^They  may  in  like  manner  bring  the  action  against 
a  stranger  whom  the  judgment  debtor  himself  would  have  had  a 
right  to  eject.* 

AgilBrt  Mortgftgor. — So  a  purchaser  of  lands  sold  on  execution 
against  a  mortgagor  may  maintain  the  action  against  said  mort- 
gagor,* or  against  a  purchaser  from  him,*  or  against  his  disseisor.'' 

18.  Seoeiven. — Receivers  cannot  in  general  bring  ejectment  for 
lands  in  their  charge  without  first  obtaining  the  court's  leave  to 
do  so.® 

19.  Semaindermen.  —  Remaindermen  cannot  bring  ejectment 
during  the  continuance  of  the  particular  estate,®  but  may  do  so 
after  its  termination,**  on  proof  of  the  fact  that  it  has  determined.** 
Sec  also  article  LIFE  Tenants  and  Remaindermen. 

SO.  Bevvnioners — a.  In  General. — Reversioners  may  maintain 
the  action  of  ejectment  against  heirs  of  the  life  tenant  who  hold 
over  after  the  death  of  their  ancestor.** 

92;  Nims  V,  Sabine,  44  How.  Pr.  (N.  cover  the  land.     Frizsle  v.  Veach,  i 

Y.  Supreme  Ct.)  353 ;  Leport  v,  Todd,  Dana  (Kj.)  an. 

^  N.  J.  L.  134.  6.  Martin    v.   Shelton,    3   B.   Mon. 

1.  As  when  a  sheriff  undertakes  to  (K7.)  63. 

sell  a  life  estate,  which  he  cannot  do.  6.  Hart    v.     Blackington,     Wright 

Snavely  v,  Wagner,  3  Pa.  St.  375.  (Ohio)  386. 

1.  Carson  v,  Boudinot,  3  Wash.  (U.  7.  Clute  v.  Vorls,  31  Barb.   (N.  Y.) 

S)33-  5"- 

Where  defendant  debtor,  although        Pnrohasen  at  Tax  Bales  stand  on  the 

he  paid  the  purchase-money  for  the  same  footing  as  purchasers  at  execu- 

property  attempted  to  be  levied   on,  tion  sales.     Thompson  v,  Burhans,  61 

took  the  conveyance  of  the  same  in  Barb.  (N.  Y.)  360. 

the  name  of  his  son,  a  purchaser  of  the  **The  purchaser  of    lands  sold  for 

land  under  such  attempted  sale  does  taxes  has  no  other  remedy  at  common 

not  obtain  such  a  title  as  will  support  law  to  recover  possession  than  an  action 

an  action  of  ejectment.     Yout/.  Flinn,  of  ejectment.*'  -£*/.Webb,  58  Ala.109. 

34  Ala.  409.  8.  Green   v.  Winter,   i  Johns.   Ch. 

B.  Cook  V,  Webb,  18  Ala.  810.  (N.  Y.)  60;  Wynne  v.  Newborough,  i 

4.  Jackson  v.  Town,  4  Cow.  (N.  Y.)  Ves.  Jr.  165,  3  Bro.  C.  C.  88;  Conyers 

599*    See  also  Tweedy  v.   Picket,   i  v,  Crosbie,  6  Ir.  Eq.  R.  657;  Moak  v. 

Day  (Conn.)   109;  Mason  v.  Lord,  40  Coats,  33  Barb.  (N.  Y.)  498.     See  also 

N.Y.  476;  Nims  v.  Sabine,  44  How.  article  Recrivkrs. 

Pr.(N.Y.  Supreme  Ct.)  353.    Where  9.  McMichael   v.    Craig,    105    Ala. 

the  debtor  in  execution  was  in  posses-  383.     And  see  Beckham  v.  Maples,  95 

sion  several  years  before  the  writ  is-  Ga.  773. 

sued  and  before  judgment,  and  defend-  10.  Parties   may  take  by  way  of  rc- 

ant  in  ejectment  held   under  him  as  mainder,  though  not  technical  parties, 

tenant,  it  was  held  that  defendant  was  but  strangers  to  the  deed ;  and  upon 

estopped  to  show  title  out  of  the  debt-  the  title  derived  by  such  a  conveyance 

or,  ^e  right  of  the  judgment  debtor  may,  after  the  death  of  the  life  tenant, 

having  passed  to  the  purchaser.     Jack-  maintain  ejectment  for  the   property 

son  V.  Jones,  9  Cow.  (N.  Y.)  183.  so  conveyed.     Phelps  v.   Phelps,  17 

Ught  of  Pnrobaier  to  Sue  In  Name  of  Md.  120. 
B«tei.— A  purchaser  at  sheriff's  sale,  11.  Kirk  v.  Bowling,  20  Neb.  260. 
under  an  execution  against  the  estate  12.  Nims  v.  Sabine,  44  How.  Pr.  (N. 
of  a  decedent  which  has  descended  to  Y.  Supreme  Ct.)  252. 
his  heirs,  cannot  use  their  names  with-  Waste  by  Life  Tenant. — But  they  can- 
out  their  consent  in  an  action'  to  re-  not  maintain  the  action  to  recover  pos- 
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b.  Breach  of  Condition  Subsequent  in  Deed.— Eject- 
ment is  also  the  proper  remedy  by  the  grantor  of  property  against 
the  grantee  for  breach  of  condition  subsequent  in  the  deed.^  The 
most  frequent  instances  occur  in  the  case  of  deeds  containing 
conditions  that  they  shall  become  null  and  void  if  intoxicating 
liquors  are  manufactured  and  sold  on  the  premises,  or  if  the 
premises  are  used  for  the  purpose  of  carrying  on  any  offensive 
trade  or  occupation,  and  the  like.^ 

Entry  or  Demand. — The  action  in  such  cases  may  be  maintained 
upon  proof  of  the  breach  merely,  without  any  actual  entty  or 
previous   demand.*     In   cases  of   this  kind  all  of   the  criginnl 

session  of  the  land  in  which  they  have  the  defendant  here  is  valid,  and  not  re- 

a  reversionary  interest  on  the  ground  pugnant  to  the  estate  conveyed.    It  is 

that  the  owner  of  the  life  estate  has  a  condition  subsequent,  and  upon  iu 

forfeited  his  interest  by  the  commis-  breach  the  company  had  a  right  to  treat 

sion  of  waste.    Patrick  t;.  Sherwood,  4  the  estate  as  having  reverted  to  it,  and 

Blatchf.  (U.  S.)  112;  Robinson  t;.  Mil-  bring  ejectment  for    the    premises." 

ler,  2  B.  Mon.  (Ky.)  292.  Compare  Gray  v.  Blanchartl,  8  Pick. 

1.  Ruch  V.  Rock  Island,  97  U.  S.  693 ;  (Mass.)  284. 

Horner  v,  Chicago,  etc.,  R.  Co.,  38  "The  action  is  ejectment,  and  relates 
Wis.  165;  Ludlow  V,  New  York,  etc.,  to  the  possession  only  of  the  land.  hA- 
R.  Co.,  12  Barb.  (N.  Y.)  440;  Bear  v.  suming  that  the  defendants  had  taken 
Whisler,  7  Watts  (Pa.)  144;  Ringrose  possession  and  occupied  the  premises 
V.  Ringrose,  170  Pa.  St.  593 ;  Sperry  v.  for  other  purposes,  or  to  an  extent 
Pond,  5  Ohio  387,  pt.  II. ;  Nicolf  v,  greater  than  that  provided  in  the  con- 
New  York,  etc.,  R.  Co.,  12  N.  Y.121;  tract,  ♦  ♦  •  the  form  of  action  would 
Warner  v.  Bennett,  31  Conn.  478;  Gil-  be  a  suitable  remedy."  Rynd  v,  Rynd 
lis  V.  Bailey,  17  N.  H.  18;  Jackson  v.  Farm  Oil  Co.,  63  Pa.  St.  397. 
Topping,  I  Wend.  (N.Y.)  388;  Jackson  Eitate  Dedicated  to  Cbazltalxle  Vies.— 
V.  Crysler,  i  Johns.  Cas.  (N.  Y.)  125;  But  there  is  a  difference,  where  the 
Bogie  V.  Bogie,  41  Wis.  209.  intention  is  to  dedicate  real  estate  to 
Mere  Contract. — But  where  the  owner  charitable  uses,  between  a  conveyance 
of  land  agreed  in  writing  to  give  a  rail-  on  condition  and  a  conveyance  in  trust 
road  company  a  perpetual  right  of  way  In  the  first  case  the  grantor  may  main- 
through  the  same  for  a  certain  sum,  tain  ejectment  on  proof  of  condition 
with  a  provision  in  the  contract  that  broken ;  in  the  second  he  cannot,  the 
when  the  road  should  be  completed  the  remedy  being  against  the  trustees, 
company  should  fence  the  same,  it  was  Barr  v.  Weld,  24  Pa.  St.  84. 
held  that  this  was  not  a  condition  pre-  8.  Ruch  v.  Rock  Island,  97  U.  S. 
cedent  or  subsequent  on  which  the  693 ;  Kenner  v.  American  Contract 
right  to  enjoy  the  easement  was  to  de-  Co.,  9  Bush  (Ky.)  202;  Ellis  v.  Kyger, 
pend,  but  a  mere  continuing  contract  90  Mo.  600;  Plumb  v,  Tubbs,  41  N.  Y. 
between  adjoining  proprietors,  and  442 ;  Ritchie  v,  Kansas,  etc.,  R.  Co., 
that,  after  the  completion  of  the  road,  55  Kan.  36;  Sioux  City,  etc.,  R.  Co.  r. 
the  owner  of  the  land  could  not,  upon  Davis,  49  Minn.  308.  See  also  Biass 
failure  of  the  company  to  put  up  the  v.  Horsley,  3  N.  &  M.  567;  O'Brien 
fence,  eject  the  company  from  the  land.  v.  Wagner,  94  Mo.  93. 
Hornback  v.  Cincinnati,  etc.,  R.  Co.,  Knle  at  Commoii  Law. — At  common 
ao  Ohio  St.  81.  law  no  freehold  or  fee  simple  estate, 

2.  Plumb  xy.  Tubbs,  41  N.  Y.  442 ;  granted  on  condition  subsequent,  and 
O'Brien  v.  Wetherell,  14  Kan.  616;  not  followed  by  a  limitation  over  to  a 
Doe  V.  Keeling,  i  M.  &  S.  95.  See  also  third  person,  was  forfeited  i^sofactohj 
Gibert  v.  Peteler,  38  N.  Y.  165.  a  breach  of  the  condition.     There  was 

A  leading  case  on  the  subject  is  that  necessary  an  actual  entry  or  what  is 

of   Cowell  V.  Springs  Co.,  100  U.  S.  equivalent  thereto,  by  the  grantor  or 

J5,  where  the  court,  speaking  through  his  heirs,  after  the  breach  to  revest  the 

Mr.  Justice  Field,  says :  *' We  have  no  estate^    (This  rule  did   not  applj  to 

doubt  that  the  condition  in  the  deed  to  an  estate  for  years  or  an   incorporeal 
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grantors,  or  their  heirs,  must  join  in  the  action.^ 

c.  Assignees  of  Reversion. — At  common  law  a  breach  of 
condition  subsequent  in  a  deed  could  not  be  taken  advantage  of 
by  a  stranger,  or  by  an  assignee  of  the  reversion,  or  of  the  right 
itself,  or  by  any  one,  in  fact,  but  the  grantor  or  his  heirs.*  This  is 
the  rule  to-day  in  this  country  in  the  courts  of  the  United  States, 
and  probably  in  those  of  most  of  the  states.'  But  the  enactment 
of  the  Stat.  32  Henry  VIIL,  c.  34,  changed  the  common  law  in 
England  on  this  point,  and  ejectment  may  be  brought  in  that 
country  by  grantees  or  assignees  of  a  reversion  upon  breach 
of  condition  in  the  original  deed  from  the  grantor.*  This 
statute  has  been  re-enacted  in  some  of  our  states,^  while  in  others 
the  rule  has  been  abandoned  without  the  aid  of  legislation.® 

hereditament,  as  they  were  not  created  Y.)  455;  Nicoll  v.  New  York,  etc.,  R, 

by  livery  of  seisin,  and  the  estate  re-  Co.,  12  N.  Y.  121 ;  Fonda  v.  Sage,  46 

vested  without  entry  immediately  on  Barb.   (N.    Y.)  109;  Dewey   v,   Wil- 

the  happening  of  the  breach.    4  Kent  Hams,  40  N.  H.  222;Towlei'.  Remsen, 

Com.  128.)  70  N.  Y.  303 ;  Southard  v.  Central  R. 

As  stated,   ho"wever,  an   entry  was  Co.,  26  N.  J.  L.  21.     But  see  McKis- 

neceaaary  in  the  case  of  freehold   es-  sick  v.  Pickle,  16  Pa.  St.  140. 

Utes.    But  the  consent  rule  in  the  ac-  4.  Adams  on  Ejec.  72. 

tioD  of  ejectment,  by  which  the  con-  Leases  under  Seal. — The  operation  of 

fession  of  lease,  entry,  and  ouster  was  this  statute,  however,  is  confined  to 

made,  estopped  the  tenant  from  rely-  leases  under  seal.     Sheets  v,  Selden,  2 

ing  upon  a  failure  to  enter  as  a  bar  Wall.  (U.  S.)  177. 

to  the  action  to    recover  possession  Collateral     Covenants. — The    statute 

OD   breach  of  condition.    Hence  the  does  not  extend  to  collateral  covenants, 

rule  stated  in  Ruch  v.  Rock  Island,  but  only  to  covenants  that  touch  and 

97  U.  S.  693,  that  a  breach  of  condition  concern  the  thing  demised.   Spencer's 

only  vests  in  the  grantor  or  his  heirs  Case,   i  Smith's  Lead.  Cas.  68.     Thus 

a  right  of  action  which   cannot    be  where  a  lease  contained  a  proviso  for 

transferred  to  a  stranger,  but  which  re-entry  in  case  the  lessee,  his  execu- 

ihejr,  without  an  actual  entry  or  a  pre-  tors,  administrators,  or  assigns,  or  any 

vious  demand,  can  enforce  by  a  suit  tenant,     undertenant,  or  occupier  of 

for  the  land.     See  Kenner  v.  Ameri-  the  premises  demised,  should  at  any 

can  Contract  Co.,  9  Bush  (Ky.)  202;  time  during  the  term  be  convicted  of 

Ruch  V.  Rock  Island,  97  U.  S.  693;  any  offense  against  the  game  laws,  and 

Gaild  f.  Richards,  16  Gray  (Mass.)  309 ;  the  occupier  was  so  convicted,  it  was 

Plumb  V.  Tubbs,  41  N.  Y.  442.  held  that  the  assignee  of  the  reversion 

1.  Cook  v.  St.  Paul's  Church,  5  Hun  could  not  bring   ejectment.     Stevens 

^N.  Y.)  293.  r.  Copp,  L.  R.  4  Exch.  20,  38  L.  J. 

i.  Adams  on  Ejec.  72.  Exch.  31. 

Wbere  Heir  Not  Named.— Where  the  6.  Gen.  Stat.  Conn.,  §  1053. 

grantor  has  the  right  to  enter  for  con-  6.  Rule  In  PennsylTania.  —  Thus  in 

dition  broken,  his  heir,  though  not  ex-  Pennsylvania  it  is  held  that,  though  in 

presslj  named,  may  avail  himself  of  the  case  of  a  condition  in   law  none 

the  covenant  after   the  death  of  his  but  the  grantor  or  his  heirs  can  enter 

ancestor.  Jackson  r.  Topping,  i  Wend,  for  condition  broken,  yet  the  doctrine 

(N.  Y.)  388.  of  maintenance  not  prevailing  in  that 

J.  Schulenberg    v,    Harriman,    21  state,   there  is  no  policy  of  the  law 

Wall. (U.S.) 44;  Ruch V.  Rock  Island,  which  forbids    the   reservation    of    a 

97  U.  S.  693;  Sheets  v.  Selden,  2  Wall,  right  of  entry  to  the  assigns  of  the 

(U.  S.)  177 ;  Kenner  v.  American  Con-  grantor.    Therefore,  in  the  case  of  such 

tract  Co.,  9  Bush  (Ky.)  202;  Guild  v.  reservation,  a  purchaser  of  a  grantor's 

Richards,  16  Gray  (Mass.)  309 ;  Hooper  conditional  interest  in  the  premises,  at 

V.  Cummings,  45  Me.  359;  Underbill  a  sheriff's  sale,  is  within  the  terms  of 

V.Saratoga,  etc.,  R.  Co.,  20  Barb.  (N.  such  a  reservation,  and  if  a  forfeiture 
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property  was  conveyed  during  coverture  may  maintain  ejectment 
for  its  recovery  after  her  husband's  death,  without  reference  to  any 
administration  upon  his  estate.^  A  widow  also  having  the  right 
to  remain  in  possession  of  the  mansion-house  and  messuages  of 
her  deceased  husband  until  the  assignment  of  dower  may,  on 
being  evicted  therefrom,  recover  the  same  in  ejectment.* 

25.  Mifloellaneons. — A  warrant  and  survey  of  land  and  the 
payment  of  the  purchase  price  has  been  held  to  give  the  purchaser 
a  legal  right  of  entry  sufficient  to  maintain  ejectment.'  In 
Arkansas,  under  statute,  a  certificate  of  entry  of  public  land  and 
the  payment  of  the  purchase  price  is  a  sufficient  legal  title  for  the 
support  of  an  ejectment.* 

Prinelpftl  and  Agent. — Where  an  agent  has  fraudulently  attempted 
to  convey  land  of  his  principal  for  a  mere  nominal  consideration, 
the  deed  may  be  treated  as  a  mere  nullity  and  the  property 
recovered  in  ejectment.* 

Township  Tnuteoi  of  school  lands  may,  in  the  name  of  their  presi- 
dent, maintain  the  action.® 

1.  Hart  V.  Robertson,  21  Cal.  346.         12  E.  C.  L.  205 ;  Chapman  v.  Sharp, 
So  a  woman  whose  estate  has  been    2  Show.  184 ;  Pringle  v.  Gaw,  5  S.  & 

wrongfully    aliened    by  her  husband  R.  (Pa.)  536;  Bratton  1,  Mitdiell,  7 

during  coverture  may  maintain  eject-  Watts  (Pa.)  113.     See  also  lackson  r. 

ment  after  his  death  to  recover  the  Randall,  5  Cow.  (N.  Y.)  168;  Jackson 

same  without  giving  any  notice  to  the  t;.  Waltermire,  5  Cow.    (N.   Y.)  299; 

tenant  to  quit.    Miller  v.  Shackleford,  Jackson  v.  Hixon,  17  Johns.  (N.  Y.) 

4  Dana  (Ky.)  264.  123;  Jurdan  v.  Stone,  Hutt.  18;  How- 

2.  Stokes  V.  McAllister,  2  Mo.  163;  ard  v.  Bartlett,  Hob.   181;  Patch  r. 
Miller  v,  Tallev,  48  Mo.  503;  Roberts  Keeler,  27  Vt.  252. 

V,  Nelson,  86  Mo.  21.  8.  Winters.  Jones,  loGa.  190;  Her- 

But  in  Aiken  v.  Aiken,  12  Oregon  ron  v.  Dater,  120  U.  S.  464. 
203,  it  was  held  that  ejectment  would  A  GrantM  from  tbe   Conunonwealtb 
not  lie  to  enforce  the  right  of  a  widow  may  maintain  ejectment  witliont  ac- 
to  remain  in  her  husband's  dwelling-  tual  entry  on  the  land.    Innes  r.  Craw- 
house  one  year  after  his  death  without  ford,  2  Bibb  (Ky.)  412. 
liability  for  rent.  4.  Gaines  v.  Hale,  16  Ark.  9;  Lytle 
ForFTMBanoh. — Where  there  existed  v.    State,    17   Ark.    641;    Hooper  v. 
a  custom  in  the  manor  that  the  widow  Scheimer,  23  How.  (U.  S.)  235.    And 
should  enjoy,  during  widowhood,  the  so  of  a  certificate  of  pre-emption.  Rec- 
whole  or  part  of  the  customary  lands  tor  r.  Gaines,  19  Ark.  70;  Mannf  r. 
of  which  her  husband  died  seised,  as  Smith,  10  Wis.  509. 
of  free  bench,  she  might,  after  chal-  5.  Meade  v.  Brothers,  28  Wis.  689. 
lenging  her  right  and  praying  to  be  FtaudiUent  PvrtihaM  by  Agent.— So 
admitted,  maintain  ejectment  without  where  an  agent  has  fraudulently  pur- 
admittance    even    against    the    lord,  chased  property  in  an  indirect  way  for 
because  it  is  an  excrescence  which,  by  an  inadequate  sum,  the  vendor  may 
the  custom  and  the  law,  grows  out  of  recover  the  same  in  ejectment  on  pay- 
the  estate.    The  law  is  thus  stated  by  ment  of  the  purchase  money.    Rankin 
Adams.     He  also  cites  the  two  cases  v.  Porter,  7  Watts  (Pa.)  387. 
of  Goodwin  v.  Longhuist,  Cro.  Eliz.  6.  Windham  v.  Chisholm,  35  Miss. 
535;  Doe  V.  Bellamy,  2  M.   &  S.  87,  531. 

the  application  of  which  it  is  not  easy  The  Board  of  Education  of  Ban  Fnui- 

to  see.    Adams  on  Ejec.  65.  olsco  may,  under  the  statutes  defining 

But  if  the  claim  of  the  widow  be  in  its  rights  and  powers,  maintain  cject- 

the    nature    of  dower,  an    ejectment  ment  for  a  school  lot.     Board  of  Edn- 

will  not  lie  before  the  same  has  been  cation  v,  Donahue,  53  Cal.  190. 

assigned.    Doe  v.  Nutt,  2  C.  &  P. 430,  Ckmunlailonen  of  ttie  Land  Offloe  in 

300  Volume  VII. 


Wlio  ouBM  lUintaiA  Aetton.    EJECTMENT.  Who  may  b«  g«od. 

AdTflTM  PoMMiion. — Where  a  deed  is  made  of  lands  which  at  the 
time  are  in  the  adverse  possession,  ejectment  lies  only  in  the  name 
of  the  grant  or  in  such  deed.  It  cannot  be  maintained  in  the 
name  of  the  grantee.* 

Vn.  Who  CAHVOT  IbmiTADr  the  ACTIOH— Pmoni  in  PoiMidmi. — 
Since  ejectment  is  an  action  to  recover  the  possession  of  land,  it 
follows  that  the  plaintiff  cannot  recover  in  this  way  land  of  which 
he  is  in  actual  possession  at  the  time,  even  though  defendant 
claims  title  to  the  land.^ 

SieeaUon  DeVtor. — A  mere  tender  of  the  purchase  money  and  offer 
to  redeem  land  sold  on  execution,  and  conveyed  by  deed  to  the 
purchaser,  does  not  revest  the  title  in  the  execution  debtor  so  as 
to  enable  him  to  maintain  ejectment.^ 

Ttnaiit  Ijjaetad. — Where  a  tenant  ejected  in  proper  landlord  and 
tenant  proceedings,  which  are  afterwards  reversed  on  appeal, 
brings  ejectment  to  recover  his  term,  he  cannot  succeed  if  his  term 
has  expired  before  filing  suit.* 

ym  Who  hat  be  Sued — 1.  In  General. — Ejectment  being  a 
possessory  action,  it  is  necessary  in^  the  first  place  to  make  the 
actual  occupant  of  the  premises  demanded  (if  they  are  actually 
occupied)  a  defendant.* 

S.  Where  Premises  are  Actually  Ooeupied — a.  General  Rule. — 
And  where  the  premises  are  actually  occupied,  it  has  been  held 

New  York  may  maintain  ejectment  to  Selectmen  of  a  town  cannot  maintain 
remove  one  holding  over  after  notice  ejectment  for  lands  granted  to  the  So- 
to quit  given  by  them.  Candee  v,  ciety  for  the  Propagation  of  the  Gospel 
Hayward,  37  N.  Y.  653.  in  Foreign  Parts.     Colchester  v.  Hill, 

I.  Coogler  V,  Rogers,  25  Fla.  853.  Brayt.  (Vt.)  65. 

1  Kribbs  v.  Downing,  25  Pa.  St.  399 ;  5.  California, — Klink  t;.  Cohen,  13 

Taylor  p.  Crane,  15  How.  Pr.  (N.  Y.  Cal.  623. 

Supreme  Ct.)  358 ;  Carmichael  v.  Ar-  Michigan, — Lockwood  v,  Drake,  i 

gard,  52  Wis.  607 ;  Buchanan  v,  Streper,  Mich.  14 ;  Clark  v.  Hall,  19  Mich.  356 ; 

3S  Leg.  Int.   (Pa.)  274.    But  see  Bu-  Crane  v,  Seltz,  30  Mich.  453. 

chanan  r.  Hazzard,  95  Pa.  St.  240.  Mississippi, — Wallis  v.  Doe,  2  Smed. 

A  plainti£f  in  ejectment  who,  pend-  &  M.  (Miss.)  220. 

ing  the  action,  takes  possession  of  the  Missouri, — Sutton  v,  Casseleggi,  77 

premises,  cannot  further  maintain  it ;  Mo.  407 ;  Charter  Oak  L.  Ins.  Co.  v, 

but  such  fact  must  be  alleeed  by  the  Cummings,  90  Mo.  267 ;  Callahan  v, 

defendant  in  some  proper  form,  as  by  Davis,  90  Mo.  78. 

a  plea  to  that  effect  since  the  last  con-  New   Tork, — People  v,  Ambrecht, 

tinuance.    Johnson  v.  Swain,  Bush.  (N.  11    Abb.    Pr.   (N.   Y.    Supreme    Ct.) 

Car.)  335-  97. 

B.  His  right  to  redeem  must  be  en-  Wisconsin, —  Burchard   v,  Roberts, 

forced  in  equity.     Paris  v.  Burger,  4  70  Wis.  in. 

Humph.  (Tenn.)  325;  Usher  v.  Pride,  United  States. —  Hyde  v,  Folger,  4 

15  Gratt.  (Va.)  190.  McLean  (U.  S.)  255. 

4.  Homer  i;. Marietta,  135  Pa.  St.  418.  In  Lucas  v.  Johnson,  8  Barb.  (N. 

OUMrBzamplM. — A  grantee  of  a  land-  Y.)  244,  it  is  said  that  '^  it  is  immate- 

lord  cannot  maintain  ejectment  against  rial  who  claims  to  be  the  owner  if  there 

the  tenant  of  the  landlord  on  account  be  an  actual  occupant."     Audit  is  no 

of  tenant's  refusal  to  pay  him   rent,  defense  to  the  actual  occupant  that  his 

unless  tenant  was  informed  of  the  sale  possession  is  only  fiduciary  and  for  the 

before  the  rent  was  demanded.    O'Con-  benefit  of  others.   Bonner  v,  Greenlee, 

nor  V,  Kelly,  41  Cal.  433.  6  Ala.  411. 
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not  only  that  the  occupant  is  the  sole  necessary  party  defendant,' 
but  that  he  is  the  only  proper  party  defendant  ;^  for  the  action 
cannot  be  sustained  against  a  person  who  is  not  proved  to  be  in 
possession  by  himself,  or  his  servant,  when  the  action  is  com- 
menced,^ unless  the  defendant  is  proved  to  have  admitted  him- 
self before  suit  brought  to  be  in  possession  of  the  land,  and  has 
entered  himself  as  a  defendant  with  a  view  of  trying  the  title.* 

Thus  the  plaintiff  cannot,  by  electing  to  be  disseised,  make  a 
party  who  merely  claims  the  land,  without  entry  on  it,  a  tres- 
passer or  disseisor,  and  maintain  ejectment  against  him.^ 

b.  Personal  Occupancy  Unnecessary. — While  ejectment 
must  be  brought  against  the  party  in  possession,  actual  occupanqr 
or  residence  has  been  held  not  necessary  to  constitute  such 
possession,®  any  subjection  of  the  property  to  the  will  or 
dominion  of  the  party  being  sufficient.^ 

1.  Hanson  V.  Armstrong,  22  lU.  442 ;  lessee.     Champlain,  etc.,    R.   Co.  v 

Theurer  v,  Brogan,  41  Ark.  88.  Valentine,  19  Barb.  (N.  Y.)  484. 

"  Ejectment  is  a  possessory  action,  4.  Mordecai  v.  Oliver,  3  Hawks  (N. 

and  must  be  brought  against  the  oc-  Car.)  479. 

cupant;  it  determines  no  rights   but  Under  ttia    YlTglnla  Code,   ejectment 

those  of  possession  at  the  time,  and  it  may  be  properly  brought  against  per- 

matters  not  who  has,  or  claims  to  have,  sons  who  have  made  surveys  and  en- 

the  title  of  the  premises."    Garner  v.  tries  on  any  part  of  the  land  in  question 

Marshall,  9  Cal.  268.  and  are  setting  up  claims  to  it  althougli 

Plaintiff  Not  Campelled  to  Hake  Othen.  not  occupying  same  at  the  time  the 

— The  tenant  in  possession  is  the  only  action  is  brought.     Harvey  v.  Tyler,  a 

necessary  party  to  ejectment,  and  al-  Wall.  (U.  S.)  329. 

though  he  may  set  up  that  there  are  5.  McDowell  v.  King,  4  Dana  (Ky.) 

tenants  in  common  with  him,  and  ask  67 ;  Grundy  v,  Hadiield,  16  R.  I.  5*79. 

that  they  be  made  parties,  the  plaintiff  See  also  Long  v,  Louisville,  etc.,  R. 

is   not  compelled  to  bring  them   in.  Co.,  89  Ky.  544. 

Raymond  v.  Morrison,  9  Wash.  156;  Olalmaatannder  Recorded  Tax TtUfls.— 

Simms  v.  Richardson,  32  Ark.  304.  Yet  it  has  been  held  in  Mickigun  that 

Penon  Olaiinlng  Interest. — A  person  the  action  may  be  brought  against  one 

not  in  possession,  though  claiming  an  who,   though    out  of  possession,  has 

interest  in  the  premises,  is  not  a  neces-  notified  the  real  owner  that  he  claims 

sary    party    to    an    ejectment.     Van  the  premises  under  a  recorded  tax  title. 

Buren  v.  Cockburn,  14  Barb.  (N.  Y.)  Anderson  v.  Courtright, 47  Mich.  161; 

118.  Hill  V.  Kricke,  11  Wis.  442.    See  also 

a.  Schuyler  v.  Marsh,  37  Barb.  (N.  Hoyt  v.  Southard,  58  Mich.  432;  Hein- 

Y.)  350;   Bledsoe  v.  Simms,  53  Mo.  miller    v.  Hatheway,    60  Mich.  391; 

305;  Morris   v.   Beebe,   54  Ala.   300;  Goodman  v.  Nester,  64  Mich.  662;  Mur- 

Smith  V.  Gayle,  58  Ala.  600;  Hawkins  ray  v.  Hudson,  65  Mich.  670. 

v.  Reichert,   28  Cal.   534;    Dutton  v.  6.  Phillips  v.  Phillips,  107  Mo.  360; 

Warschauer,  21   Cal.   609.     See  also  Polack  v.  Mansfield,  44  Cal.  36. 

Fosgate  v.  Herkimer  Mfg.,  etc.,  Co.,  7.  Thus  in  Bell  v,  Foxen,  14  Sawy. 

12  N.  Y.  580,  12  Barb.  (N.Y.)  352;  Peo-  (U.  S.)  499,  42  Fed.  Rep.  755,  it  was 

pie  V,  New  York,  28  Barb.  (N.  Y.)  240.  said  by  Ross,  J. :  **  The  actual  personal 

8.  Lyle  v,  Rollins,  25  Cal.  437 ;  Owen  presence  of  defendants  on  the  land  at 

v.  Fowler,  24  Cal.   192;  Mahoney  v,  the  time  of  the  institution  of  the  action 

Middleton,  41    Cal.  41 ;    Albertson  v.  is   not   necessary  to  its  maintenance. 

Reding,  2  Murph.  (N.  Car.)  283;  At-  Any  subjection  of  the  property  to  the 

well  V.  McLure,  4  Jones  (N.  Car.)  371 ;  will  and  dominion  of  the  party  is  suflS- 

Allen  V.  Dunlap,  42  Barb.  (N.  Y.)  585.  cient.     Quicksilver  Min.  Co.  v.  Hicks, 

Even  although  such  person  has  given  4  Sawy.  (U.  S.)  688;  Garner  v.  Mar- 

a  lease  of  it.  and  it  is  occupied  by  his  shall,  9  Cal.  268.    Acts  by  which  a  claim 
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c.  Servants  and  Employees. — Thus  where  a  mere  servant 
or  employee  of  the  beneficial  occupier  of  the  premises,  who 
claims  for  himself  no  interest  therein  nor  any  right  to  their 
possession,  is  in  temporary  possession  thereof,  he  cannot  be  made 
a  defendant  in  ejectment^  unless  he  assumes  the  character  of 
tenant.*  And  where  the  employer  is  in  possession  of  premises 
through  a  mere  servant  and  is  not  himself  amenable  to  process, 
the  rule  in  such  case  cannot  be  applied,  and  the  employee  becomes 
the  proper  party  defendant.* 

d.  Officers  and  Agents  of  the  United  States. — ^This 
doctrine  is  applied  in  the  case  of  an  officer  or  agent  of  the  United 

to  the  i>ossession   hostile  to  the   true  was  occupied  by  his  housekeeper  and 

owner  is  asserted  and  maintained,  and  cook,  and  that  he  had  rented  a  portion 

by  which  he  is  excluded  from  the  enjoy-  of  the  land  to  a  third  person,  it  was 

ment  of  the  property,  fairly  subject  the  held   that    the    action    was    properly 

party  committing  them  to  the  action."  brought  against  him,  and  that  it  was 

1.  Doe  V.  Staunton,  i  Chit.  Rep.  1 19,  unnecessary  in  such  case  to  show  per- 

18  £.  C.  L.  46,  2  B.  &  Aid.  371 ;  Gulli-  sonal  occupancy.    Phillips  v.  Phillips, 

vcr  I'.  Swift,  3  Kenyon  511.  107  Mo.  36). 

Hm  Ptnon  In  Poitesiloii,  within  the  Knle  In  New  Tozk. — The  rule  is  some- 
meaning  of  the  rule  before  stated,  is  the  what  differently  stated  in  a    leading 
person  who  withholds  the  possession  case   in  this  state.     Where   land    for 
from  the  plaintiff.     In  Polack  v.  Mans-  which  ejectment  is  brought  is  actually 
field,  44  Cal.  36,  it  was  said :  '*  Such  a  occupied  and  possessed,  though  by  a 
person  may  not  indeed  be  in  the  actual  mere  servant  who  claims  no  beneficial 
personal  occupancy ;  he  may  not  reside  interest  therein  and  labors  entirely  for 
thereon,  and  may  not  have  even  per-  his  employer,  the  action  must  never- 
sonally  entered  thereon,  and  yet  he  may  theless  be  brought  against  the  servant, 
be  in  possession  through  the  agency  of  not  the  employer,  because  the  former 
mere  servants    and  employees  acting  is  the  actual  occupant.    But  where  the 
under  his  direction  and  control ;  and,  servant  is  merely  sent  by  his  master  to 
as  such  person  in  possession,  he  may  work  on  the  premises,  they  not  being 
properly  be  made  defendant  in  an  ac-  occupied,  it  is  the  master  and  not  the 
tion  to  recover  the  possession. '^  servant  that  exercises  acts  of  owner- 
dmreli  BdUtces  will  be  considered  to  ship  over  them,  and  the  action  must  be 
be  in  the  actual  occupancy  of  the  re-  brought  against  the  former.     Shaver 
ligions  societies  or  corporations  using  v.   M'Graw,  12   Wend.    (N.   Y.)  558. 
them  to  the   exclusion  of  other  cor-  See  Doe  v.  Stradling,  2  Stark.  187,  3 
porations    or    individuals,  and    eject-  E.  C.  L.  370. 

ment  should  be  brought  not   against  2.  Doe  v,   Staunton,  i   Chit.   Rep. 

the  trustee  or  other    officers    of   the  119,  18  E.  C.  L.  46,  2  B.  &  Aid.  371. 

church,  but  against    the  corporation  Mere  Lodger. — But   ejectment  does 

itself.    Lucas  V.  Johnson,  8  Barb.  (N.  not  lie  against  a  mere  lodger  or  boarder 

Y.)  244,  with  the  party  in  possession.     Jones 


I. — Thus  a  clergyman  who  v,  Webber,  i  b.  Chip.  (Vt.)  215. 
preaches  on  Sunday,  or  any  other  day  8.  In  Polack  v,  Mansfield,  44  Cal. 
in  the  week,  in  a  church  edifice,  under  36,  it  is  said  :  **  But  the  rule  which 
the  direction  and  employment  of  a  thus  exempts  the  mere  servant  or  em- 
religious  corporation,  is  not  liable  to  ployee  of  another  from  an  action  pre- 
in  action  of  ejectment  and  to  be  supposes  that  the  employer  may  be 
mulcted  in  costs  at  the  suit  of  a  per-  sued,  and  that  the  wrongs  of  which  the 
son  claiming  the  title  against  the  cor-  plaintiff  complains  may  be  redressed 
poration.  Chiniquy  v.  Chicago,  41  by  resort  to  an  action  against  the  em- 
lU.  148.  ployer,  as  being  the  real  party  com- 
Aetoal  Oeenpaiiey  nnneoeisary.  —  mitting  the  ouster.  In  a  case  there- 
Where  in  ejectment  it  appeared  that  de-  fore  where  the  employer  is  for  any 
Cendant  used  the  land  for  pasture  and  reason  not  amenable  to  an  action,  the 
inning,  that  a  dwelling-house  thereon  rule  referred  to  has  no  application, 
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States  who  is  wrongly  in  possession  of  land  belonging  to  another.^ 
f.  Miscellaneous  Rules. — It  is  necessary  also  to  make  all 
persons  who  are  in  possession  at  the  commencement  of  the  suit, 
defendants  in  the  action,  and  one  in  possession  not  so  made 
a  defendant  will  not  be  bound  by  a  judgment  and  cannot  be 
dispossessed  by  a  writ  of  restitution.^ 

Landlord  and  Tonaat. — The  action  cannot  be  maintained  against 
the  landlord  when  the  premises  are  in  the  possession  of  his 
tenant,^  yet  the  doctrine  is  not  infrequently  laid  down  that  a 
party  claiming  and  defending  the  title  of  the  tenant  in  possession 
is  properly  joined  with  the  latter  as  a  defendant.^ 

and  the  employee  or  servant  becomes,  v.  Staunton,  i  Chit.  Rep.  119,  18 E.G. 

ex  necessiiatct  the  proper  partj  defend-  L.  46,  2  B.  &  Aid.  371. 

ant,  since  he  is  the  only  party  who  can  8.  Shaw    v.    Tracy,    95    Mo.   531; 

be  subjected  to  suit  at  all."  Grundy  xk  Hadlleld,  16  R.  I.  579. 

1.  Polack  V,  Mansfield,  44  Cal.  56;  If  the  landlord  is  made  a  party  de- 
King  V,  La  Grange,  61  Cal.  221;  Mc-  fendantthecourtwill,  on  motion,  order 
Connell  V.  Wilcox,  2  111.  344;  Meigs  v.  a  nonsuit  as  to  him.  Dimick  v.  Der- 
M*Clung,  9  Cranch  (U.  S.)  11.     See  inger,  32  Cal.  488. 

also  Grisar  t'.  McDowell,  6  Wall.  (U.  Tenant  fhnn  Mttntli  to   ]l6]illi.'6ut 

SOB^S-  where    the    defendant    in    ejectment 

But  see  People  v.  Ambrecht,  11  Abb.  admitted,  when  the  premises  were  de- 

Pr.  (N.  Y.  Supreme  Ct.)  97,  where  it  manded  from  him,  that  he  was  in  pos- 

was  held  that  a  soldier  of  the  United  session  of  the  same,  but  refused  tosur* 

States  in  charge  of  the   property  in  render  them,  it  was  held  not  necessary 

question,  and  acting  under  the  com-  that  a  tenant  from  month  to  month,  to 

mands  of  a  superior  officer,  is  not  an  whom  he  had  rented  the  property,  be 

'*  actual  occupant ''  in  the  sense  of  the  made  a  party  to  the  action.    Napa  v. 

statute  which  requires  ejectment  to  be  Howland,  87  Cal.  84. 

brought  against  the  actual  occupant.  4.  Abeeli;.  Van  Gilder,  36  N.  Y.  513. 

And  so  it  has  been  held  that  a  railroad  See  also  Patch  z\  Keeler,  28  Vt.  332; 

company  using  the  streets  for  its  tracks  Finnegan  v,  Carraher,  47  N.  Y.  493; 

in  the  ordinary  way,  without  claiming  More  v.  Deyoe,  22  Hun  (N.  Y.)  217; 

any  interest  in  or  title  to  them  beyond  Harkey  v.  Houston,  65  N.  Car.  137; 

the  actual  enjoyment  thereof  for  the  Millandon  v.  Ranney,  18  La.  Ann.  igis. 

purpose  mentioned,  is  not  an  "  actual  Rule  In   Vermont. — *'  The  object  of 

occupant"  within  the  meaning  of  the  the  action  of  ejectment,  as  adopted  and 

same  statute.     Redfield  v.  Utica,  etc.,  in  use  in  this  state,  is  not  merely  to  re- 

R.  Co.,  25  Barb.  (N.  Y.)  54.  cover  the  possession,  but  to  settle  the 

2.  Fogarty  v.  Sparks,  22  Cal.  142 ;  title  and  establish  the  right  of  prop- 
Tarkington  v.  Link,  27  Neb.  826;  Hes-  erty,  as  well  as  to  recover  the  posses- 
sel  V.  Fritz,  124  Pa.  St.  229.  Yet  it  sion.  Tothisend  and  to  prevent  a repe- 
has  been  held  that  where  the  code  tition  of  action,  the  judgment,  instead 
provides  that  if  property  is  actually  of  leaving  the  title  and  right  of  prop- 
occupied,  **  the  occupant  thereof  must  erty  unsettled,  and  the  same  question 
be  made  defendant,"  it  is  not  neces-  liable  to  be  retried  by  successive  suits, 
sary  that  all  of  the  occupants  be  made  as  at  common  law,  is  made  conclusive 
defendants.  Hennessy  v.  Paulsen,  12  as  to  all  the  parties.  Looking  to  the 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  384,  purpose  and  effect  of  the  action  as  thus 
147  N.  Y.  255.  defined  and  regulated,  it  would  seem 

Question  for  Jury. — The  question  as  that,  as  a  general  rule  of  practice  nat- 

to  who  is  the  actual  occupant  of  the  urally  resulting  therefrom,  independ- 

land   is  a    question  of    fact    for    the  ent  of  any  special  legislative  enact- 

determination  of  the  jury,  Martin  xk  ment  on  the  subject,  any  person,  under 

Rector,   loi  N.  Y.  77,  as  likewise  is  whom  the  tenant  in  possession  may,  le- 

the    question    whether    defendant    in  gaily  speaking,  be  said  to  hold,  what- 

ejectment  is  a  mere  employee  of  the  ever  may  be  the  nature  or  character  of 

beneficial  occupier,  or  his  tenant.   Doe  the  tenancy,  should  be  liable  to  be  made 
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3.  Where  Premiies  are  Hot  AotnaUyOoonpiad. — Where  the  premises 
in  dispute  are  not  actually  occupied,  the  action  should  be  brought 
against  any  one  exercising  acts  of  ownership  over  them,^  or,  where 
no  such  acts  of  ownership  are  exercised,  against  any  person  claiming 
title  to  them,  or  some  interest  therein,  adversely  to  the  plaintiff, 
at  the  commencement  of  the  suit.' 

4.  AdmmiftratoiB. — In  Pennsylvania  equitable  ejectment  should 
not  be  brought  against  administrators  to  compel  specific  perform- 
ance of  a  contract  of  their  decedent  for  the  sale  of  real  estate,  but 
should  be  against  the  holders  of  the  legal  title.^ 

5.  Corporatioiis. — The  old  doctrine,  always  admitted  to  be 
questionable,  that  ejectment  will  not  lie  against  a  corporation 
aggregate,  has  long  since  been  exploded.^ 

6.  Hmband  and  Wife. — The  law  regulating  who  should  be  made 
defendants  to  an  action  of  ejectment  brougnt  for  land  owned  by  a 
wife,  or  by  a  husband,  or  by  both  husband  and  wife,  is  far  from 
being  well  settled. 

a.  Where  Title  Is  in  Wife. — The  general  rule  being  that 
the  action  should  be  brought  only  against  the  party  in  pos- 
session, it  has  been  held  that  the  possession  of  the  wife  is  the 
possession  of  the  husband,  and  that  therefore  ejectment  need  only 
be  brought  against  the  latter,  even  although  the  title  is  in  the 
wife.^    But  the  general  rule  in  cases  where  both  husband  and  wife 

a  party  to  the  action."    Marvin  v.  Den-  9  Cal.  268 ;  Abeel  v.  Van  Gelder,  36  N. 

nison,  ao  Vt.  663.  Y.  513 ;  Lucas  v.  Johnson,  8  Barb.  (N. 

1.  Taylor  v.  Crane,  15  How.  Pr.  (N.  Y.)  2^4. 

Y.  Supreme  Ct.)  358;  Hyde  v.  Folger,  And  where  premises  are  unoccupied 

4  McLean  (U.    S.)  255;   Chilson   v,  and  parties  who  claim  title  thereto  are 

Buttolph,  12  Vt.  331.  named  as  defendants,  they  are  not  per- 

"  It  will  only  lie  against  a  party  out  mitted  to  complain  that  others  should 
of  possession  claiming  title  when  the  have  been  made  defendants  instead  of 
premises  are  unoccupied,  and  his  claim  themselves,  if,  when  applied  to  on  the 
is  accompanied  with  the  exercise  of  subject,  they  omitted  to  set  the  plain- 
acts  of  ownership,  such  as  enclosure,  tiff  right.  Edwards  v.  Farmers  F. 
cultivation,  and  the  like."  Garner  v.  Ins.,  etc.,  Co.,  21  Wend.  (N.  Y.)  467. 
Marshall,  9  Cal.  268.  dalxnanta  under  Recorded  Tax  Deeda. 

i.  Taylor  w.  Crane,  15  How.  Pr.  (N.  — Where  a  party  puts  a  tax  deed  on 

Y.  Supreme  Ct. )  358;  Lucas  v.  John-  record,  he  sets  up  such  a  title  to  the 

son,  8  Barb.  (N.  Y.)  244;  Edwards  v,  land  as  is  sufficient  to  enable  one  who 

Farmer8F.Ins.,etc.,Co.,2i  Wend.  (N.  claims  the  same  land  to  make  him  a 

Yo  467;  Becker  t^.  Howard,  47  How.  defendant  in  ejectment,   though   the 

Pr.  (N.  Y.  Supreme  Ct.)  423,  66  N.  Y.  holder  of  the  tax  deed  may  not  have 

5-   See  also  Carter  v.  Hunt,  40  Barb,  entered  into  possession  of  the  prop- 

(N.Y.)93.  erty.     Hill   v,    Kricke,  11  Wis.  442; 

Where  premises    are  not   actually  Anderson  z;.  Courtright,  47  Mich.  161. 

occupied  the  action  may  be  brought  8.  Thompson  v.  Adams,  55  Pa.  St. 

against  any  one  claiming  title  at  the  479. 

commencement  of  the  suit,  though  his  4.  Dater    v,  Troy   Turnpike,    etc., 

claim  has  only  been  manifested    by  Co.,   2  Hill    (N.  Y.)    629;    Lucas  v, 

words,  but  it  is  otherwise  of  an  idle  Johnson,  8  Barb.  (N.  Y.)  244. 

declaration  by  defendant  that  he  owns  6.  Bledsoe   v.  Simms,   53   Mo.  305. 

^c  premises,  not  amounting  to  a  seri-  And  see  Martin  v,  Pepall,  6  R.  I.  92. 

ous  claim  of  title.     Banyer  v,  Empie,  Where  Wife's  Titte  Ckmfera  Ho  Bepazmta 

5  Hill  (N.  Y . )  48 ;  Garner  v,  Marshall,  Estate.— At  least,  the  doctrine  stated  in 
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occupy  the  premises,  the  title  to  which  is  in  the  wife,  is  to  make 
them  both  parties  defendant,^  though  in  some  jurisdictions  it 
seems  that  the  husband  would  be  improperly  joined.* 

b.  Where  Title  Is  in  Husband.— The  possession  of  land 

claimed  by  the  husband  in  his  own  right,  though  occupied  by 
both,  is  in  law  the  possession  of  the  husband,  and  the  wife  is 
improperly  joined  in  an  action  of  ejectment  to  recover  the  same.* 

c.  Homesteads. — Where  the  action  involves  the  homestead 
rights  of  a  wife,  she  is  a  necessary  party  defendant.* 

7.  In&nts.  (See  also  article  Infants.) — An  action  of  ejectment 
may  be  maintained  against  an  infant  wrongfully  in  possession  of 
land,^  but  he  must  appear  and  plead  by  guardian  or  the  judgment 
will  be  erroneous.* 

8.  Beceiven.  (See  also  article  Receivers.) — Where  a  receiver 
is  in  possession  of  premises,  he  cannot  be  made  a  defendant  in 
ejectment  for  the  same  without  leave  of  the  court  first  had  and 
obtained.'' 

the  text  is  correct  where  the  deed  to  the  active  party  who  withholds  pos- 
the  wife  vests  the  title  in  her  but  con-  session  of  the  premisesi  ejectment  is 
fers  no  separate  estate.  Nor  can  she  properly  brought  against  her.  Ben- 
make  herself  a  proper  party  defendant  sieck  v.  Cook,  no  Mo.  173. 
by  claiming  a  separate  estate  in  her  4.  Sessions  v,  Sherwood,  78  Mich. 
answer.  Wilson  v.  Garaghty,  70  Mo.  354;  Hodson  v.  Van  Fossen,  26  Mich. 
517.  And  see  Connecticut  Mut,  L.  68;  Cleaver  v.  Bigelow,  61  Mich.  47; 
Ins.  Co.  V.  Jones,  8  Fed.  Rep.  303.  Davis  Sewing  Mach.  Co.  v.  Whitnej, 

1.  Haddy  v,  Tobias,  85  Mich.  326;  61  Mich.  518;  Kalkes  v.   Storms,  93 

Bushong  V.   Rector,  32  W.    Va.  311;  Mich.  480;  Haddy  t;.  Tobias,  85  Mich. 

Hodson  V,  Van  Fossen,  26  Mich.  68.  326. 

See  Garrett  v.  Lehman,  61  Ala.  391.  PnrcliaBe  Money  Mortgage. — In  eject- 
Where  the  action  rests  on  a  title  oh-  ment  on  the  foreclosure  of  a  mortgage 
tained  under  a  decree  of  foreclosure  against  the  mortgagor  for  premises 
against  a  man  and  his  wife,  and  the  wife  claimed  and  occupied  by  him  as  a 
remains  in  possession,  claiming  the  title  homestead,  the  wife  is  a  necessarj 
in  her  own  right,  she  should  be  made  a  party  defendant,  notwithstanding  the 
defendant  in  ejectment,  and  it  should  fact  that  the  mortgage  was  for  the 
be  found  whether  she  were  so  brought  purchase  money.  Gibbs  v.  O'Neil, 
into  the  foreclosure  suit  as  to  be  bound  85  Mich.  633. 

by  the  decree  therein.     Sayles  v.  Cur-  6.  M'Coon  v.  Smith,  3  Hill  (N.  Y.) 

tis,  45  Mich.  279.  147. 

a.  Danihee  v.  Hyatt, 81  Hun  (N.  Y.)  Wbat  I&ftot  may  Set  Up.— But  the  in- 

238;    Porter    v'.   McGrath,  41    N.   Y.  fant  may  show  title  in  himself,  even 

Super.   Ct.    84;    Setwart    v.   Patrick,  although    he    acknowledged    holding 

68  N.  Y.  450;  Huber    v,  Bletzer  (Su-  under  the  plaintiff,  and  gave  his  note 

preme  Ct.),  19  N.  Y.  Supp.  506.     See  for  the  rent.   M'Coon  v.  Smith,  3  Hill 

Arbuckle  v.  Walker,  63  Vt.  34.  (N.  Y.)  147. 

After  Judgment  baa  beenOlTen  agalnat  6.  Marshall  v.  Wing,  50  Me.  62. 

the  HnatMUid  no  action  is  pending  and  Where  the  Guardiaii  la  In  Powewion, 

the  wife  cannot  be  let  in  as  a  party  de-  the  action  should  be  brought  against 

fendant  on  the  ground  that  the  land  is  him,  not  the  infant.     Spitts  v.  Wells 

hers.    Meadows  v.  Goff,  90  Ky.  540.  18  Mo.  468. 

8.  Rose  V.  Bell,  38  Barb.  (N.  Y.)  7.  "There  may  be  inconvenience  in 

25;   Johnson  v.  Donaldson,    17    R.   I.  that  [asking  leave  of   court],  but  the 

190.    See  also  Connecticut  Mut.    L.  inconvenience  the  other  way  is  enor- 

Ins.  Co.  V.  Jones,  8  Fed.  Rep.  303.  mous.     If  it  is  necessary  to  ask  leave, 

But  Where  the  Hnahand  la  Inaane  and  the  court  must  have  credit  for  never 

confined  in  an  asylum,  and  the  wife  is  refusing    it    where    it    ought   to  be 
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9.  Benuindennen. — Ejectment  will  not  lie  against  a  remainder- 
man during  the  continuance  of  the  particular  estate.^ 

10.  IDflodlaneoui. — A  tenant  by  the  curtesy  cannot  be  sued  in 
ejectment  by  those  deriving  title  from  his  deceased  wife.*  But 
ejectment  has  been  sustained  against  a  party  claiming  under 
instruments  fraudulent  on  their  face.'  The  action  will  also  lie 
against  a  party  claiming  to  operate  oil  wells  on  a  part  of  a  tract 
of  land  under  a  void  lease,  even  though  the  plaintiffs  may  be  in 
possession  of  the  residue  of  the  tract.* 

DL  Who  kay  be  Let  in  to  Devehb — 1.  Hutorioally. — The  tenant 
in  possession  being  the  ^^xXy  prima  facie  interested  is,  of  course, 
the  party  to  be  served;  but  it  frequently  happens  that  tHe  lands 
really  belong  to  some  third  person  out  of  possession  to  whom  such 
service  can  convey  no  information  of  the  proceedings  against  his 
property,  and  who  at  common  law  had  no  remedy  against  his  tenant 
if  the  latter  failed  to  give  him  notice  of  them.  Indeed,  it  was  held 
that  the  landlord,  even  if  he  did  receive  notice,  could  not  defend 
unless  the  tenant  consented  to  become  codefendant  with  him, 
and  no  means  existed  to  compel  the  tenant  to  appear  and  be  made 
codefendant.*  The  tenants,  from  negligence,  or  fraud,  frequently 
omitted  to  appear  themselves,  or  to  give  the  landlords  the  neces- 
sary notice,  and  judgment  was  consequently  given  against  the 
casual  ejector,  and  the  possession  of  the  premises  delivered.® 

granted ;  and,  if  so,  very  great  purposes  city  when  the  latter  has  not  fenced  in 

nf  convenience  may  be  answered    by  the  property,  and  exercises  no  acts  of 

putting  the  party  to  ask  it."     Angel  t;.  ownership  or  control   over  it.     Har- 

Smith,  9  Ves.  Jr.  335.  rington  v.  Port  Huron,  86  Mich.  46. 

I.  Shaver  v.  M'Graw,  12  Wend.  (N.  5.  Adams  on  EJec.  254,  255;  Good- 

Y.)  558.  "glit  V,  Wright,  i  Stra.  830 ;  Morris  z\ 

a.  Miller  v.  Bledsoe,  61  Mo.  96.  Beebe,  54  Ala.  300.   But  see  Fair-claim 

And  a  widow  remaining  in  posses-  v.  Sham-title,  3  Burr.  1301 ;  Lamb  v, 

sion  after  an  abortive  proceeding  for  Archer,  Comb.  208. 

partition  cannot  be  proceeded  against  6.  Adams  on  Ejec.  255. 

in  ejectment  by  the  collateral  heirs.  Remedy  of  Landlord. — Of  course,  in 

They  must  proceed  in  the  Orphans'  such  cases,  the  real  owner  was  not  en- 

Court.    Seider   v,   Seider,   5    Whart.  tirely  without  remedy,   although   all 

(Pa.)  ao8.  that  were  open  to  him  were  very  in- 

8.  McKay  t;.  Williams,  67  Mich.  547.  complete.    Judgments  were  sometimes 

i.  Buchanan  v,  Hazzard,  95  Pa.  St.  set  aside  on  affidavits  of  circumstances 

240.  of  this  nature.     Adams  on  Ejec.  255 ; 

Blgliii of  Blpaztaa Owner. — ^The  action  Anonymous,  12  Mod.  211 ;  Doe  v.  Roe, 

can  also  be  had  by  a  riparian  owner  4  Burr.  1996;  Stribling  v.  Pretty  man, 

against  one  who,  without  right,  has  57    111.    371.     And   see   Elmendorf  v, 

driven  piles  in  front  of  plaintiff's  land,  Wood,  9  Johns.  (N.   Y.)  257 ;  Hough 

and  done  other  things  indicative  of  v.  Hammond,  36  Tex.  657;  Jackson  v. 

ownership,   to   the  exclusion    of    the  Stiles,  4  Johns.  (N.  Y.)  493;  Waters  v. 

plaintiff  from  the  use  of  the  stream.  Harrison,  4  Bibb  (Ky.)  87;  Mullarky 

Cole  V.  Wells,  49  Mich.  450.  v.  Roe,  3  P.  &  D.  316;  Lowe  v.  Emerson, 

Where  a  city  erected  on  land  of  the  48  111.  160;  Oetgen  ?'.  Ross,  47  111.  142. 

government,   without    permission,    a  And  of  course  the  landlord,  or  real 

sewer,  and    certain    masonry    which  owner,    could    always   bring  another 

projected  somewhat  into  an  adjoining  ejectment.     Fair-claim  v.  Sham-title, 

river,  a  subsequent  owner  of  die  land  3  Burr.  1290;  Carter  v.  Scagg6,38  Mo. 

cannot  maintain  ejectment  against  the  302. 
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To  remedy  this  grave  evil  the  statute  of  1 1  Geo.  II.,  c  19,  was 
passed,  securing  to  landlords  the  right  to  be  notified  of  an  eject- 
ment brought  against  their  tenants,  and  the  right  to  make  them- 
selves defendants  by  joining  with  the  tenants  in  possession,  and 
providing  a  penalty  for  tenants  who  refused  or  neglected  to  give 
such  notice  to  their  landlords.^  Similar  statutes  have  been  enacted 
in  some  states  of  this  country.^  In  others  the  British  statute  is 
still  in  force.^ 

2.  Meaning  of  Term  "Landlord."— The  term  ''landlord"  in  the 
English  statute  has  been  held  to  include  all  persons  claiming  title 
to  the  premises,  which  title  is  connected  to  and  consistent  with 
the  possession  of  the  occupier  ;^  and  it  is  not  necessary  even  that 
they  should  previously  have  exercised  any  act  of  ownership  over 

A  judgment  in  ejectment  is  no  bar  shall  desire  to  appear  bj  himself  or 
to  a  second  action  for  the  same  prop-  themselves,  and  consent  to  enter  inio 
erty  between  the  same  parties,  whether  the  like  rule,  that  by  the  course  of  the 
the  titles  and  defenses  are  the  same  or  court  the  tenant  in  possession  in  cas« 
not,  and  there  is  no  limit  to  the  same  he  or  she  had  appeared,  ought  to  have 
providing  equitable  defenses  are  not  done ;  then  the  court,  where  such  eject- 
interposed  and  relied  upon,  thereby  ment  shall  be  brought,  shall  and  maj 
converting  the  whole  proceeding  into  permit  such  landlord  or  landlords  so  to 
an  equitable  one,  and  making  the  whole  do,  and  order  a  stay  of  execution  upon 
adjudication  binding.  Resort  must  be  such  judgment  against  the  casual  eject- 
had  to  a  bill  of  peace  for  relief  against  or,  until  they  shall  make  further  order 
repeated  ejectments.  Spencer  r.  therein.'*  See  Crocker  v,  Fothergillt 
O'Neill,  100  Mo.  49;  Sutton  v.  Dame-  2  B.  &  Aid.  652. 
ron,  100  Mo.  141 ;  Avery  v,  Fitzgerald,  But  in  order  that  the  clause  p^^ 
94  Mo.  207 ;  St.  Louis  v.  Schulenburg,  scribing  the  penalty  may  be  operatiTe, 
etc.,  Lumber  Co.,  98  Mo.  613.  the  ejectment  must    be    inconsistent 

A  Tenant  In  FoBSMslon  upon  whom  with  the  landlord's  title,  as  in  the  ca5e 

notice   in   ejectment  is  served   is    no  of  a  tenant  to  a  mortgagor  who  fails 

party  to  the  suit  after  others  are  made  to  give  notice  of  an  ejectment  that  has 

defendants  in  the  place  of  the  casual  been  brought  by  a  mortgagee  to  enforce 

ejector.    Campbell  v.  Smith,  2  A.  K.  an  attornment.    Buckley  v,  Bucklev, 

Marsh.  (Ky.)  118.  i  T.  R.  647. 

He  is  not  a  party  until  admitted  as  2.  Falkner  r.   Jones,   12   Ala.  165; 

such  by  order  of  the  court,  and  is  there-  Oetgen  v.  Ross,  47  111.  142;  Lower, 

fore  not  liable  for  costs  until  this  is  Emerson,  48  111.    160;   Thompson  t. 

done.     Myers   v.   Smith,  5   B.  Mon.  Schuyler,  7  111.  271;  Sherry  v.  Benn,  8 

(Ky.)  280.  Blackf.  (Ind.)  542. 

1.  Xh»  Tliirteenth  Section  of  this  stat-  Under  the  Oregon  Code  a  landlord  ha? 

ute  is  as  follows:    '*That  it  shall  and  no  right  to  apply  to  be  substituted  as 

may  be  lawful  for  the  court  in  w^hich  defendant  in  place  of  the  party  who  is 

an  ejectment  is  brought,  to  suffer  the  in  actual  possession  and  sued,  until  the 

landlord  or  landlords    to  make   him,  latter,  by  his  answer  made  and  filed  in 

her,  or  themselves,  defendant  or  defend-  court,  declares  "that  he  is  in  possession 

ants,   by  joining  with   the   tenant  or  only   as  the  tenant  of  another,  nam- 

tenants,  to  whom  such  declarations  in  ing  him,  and  his  place  of  residence." 

ejectment  shall  be  delivered,  in  case  Fitch  r.  Cornell,  i  Sawy.  (U.  S.)  156- 

he  or  they  shall  appear;    but  in  case  8.  Minke  v,  McNamee,  30  Md.  294- 

such   tenant    or    tenants  shall  refuse,  A "  full    discussion    of    the   rule  in 

or  neglect  to  appear,  judgment  shall  regard  to  landlords,  under  a  statute  of 

be    signed  against  the  casual  ejector  this  kind,  is  to  be  found  in  the  case  of 

for  want  of  such  appearance ;  but  if  the  Oetgen  v.  Ross,  47  111.  145. 

landlord  or  landlords  of  any  part  of  the  4.  Fair-claim  v.  Sham-title,  3  Burr, 

lands,    tenements,    or  hereditaments,  1290;  Lovelock  v.  Dancaster,  3  T.  R- 

for  which  such  ejectment  was  brought,  783,  4  T.  R.  122 ;  Adams  on  Ejec.  258. 
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the  lands.*     This  is  now  the  established  rule  of  construction,  not 
only  in  England,*  but  in  this  country  also.' 

3.  General  Principles. — The  technical  relation  of  landlord  and 
tenant  need  not  exist,*  but  a  privity  of  interest  must  be  shown 
between  the  tenant  in  possession  and  the  party  asking  to  be 
admitted  to  defend,^  and  no  one  claiming  the  premises  under  an 

1.  Adams  on  Ejec.  259;  Falkner  possession  of  the  occupier/'  Stribling 
r.  Jones,  12  Ala.  165.  v.  Prettyman,  57  111.  371. 

ADvTlaae  in  Trust  who    has   never  Widow  Remaining  in  Uaiuion-HoaM. — 

been  in  possession  may  be  admitted  a  The  possession  of  a  widow  remaining 

defendant,   though   it  seems  a  cestui  in  the  mansion  of  her  husband  until 

qu€  (rust  will  not.     Lovelock  v.  Dan-  her  dower  is  allotted  is  consistent  with 

caster,  4  T.  R.  122.  the  possession  of  the  heirs,  and  in  an 

Hdr  Nerar  in  Poaaession. — And  like-  action  of  ejectment  brought   against 

wise  an  heir  who  has  never  been  in  her    they    have   a    right    to    defend, 

possession  has  been  permitted  to  de-  Porter  v.    Robinson,  3  A.  K.  Marsh, 

fend,  where  his  father,  under  whom  he  (Ky.)  253. 

claimed,  had  died  just  before,  having  Title  Subsequently   Acquired. — One 

previously   obtained    the   same   rule,  who  claims  to  be  landlord  of  a  defend- 

Doe  t».  Roe,  cited  in  Lovelock  v,  Dan-  ant  in  ejectment  cannot,  as  matter  of 

caster,  3  T.  R.  783,  note  b,  right,  and  against  plaintiff's  objection, 

2.  Doe  V.  Roe,  cited  in  Lovelock  v.  be  admitted  a  codefendant  where  it 
Dancaster,  3  T.  R.  783,  note  b;  Doe  v.  appears  to  the  court  that  all  the  title 
Cooper,  8  T.  R.  645;  Driver  v.  Law-  he  has  was  acquired  subsequently  to 
rence,  2  W.  Bl.  1259.  See  also  Doe  v.  the  bringing  of  the  action.  Ralston 
Smythe,  4  M.  &  S.  347.  -y.Doe,  36  Ga.6ii.  Thus  a  purchaser  of 

J.  Arkansas. — Theurer   v.   Brogan,  land  subject  to  an  action  of  ejectment 

41  Ark.  191.  will  not  be  made  a  party  to  the  action. 

lUinois. — Williams    v.    Brunton,   8  Pennsylvania    Canal  Co.   v.   Central 

111.600.  Ironworks,  7  Phila.  (Pa.)  662.     See 

Kentucky, — Dougherty  v.  Estill,   i  also  McFadden  v.  Wallace,  38  Cal.  51. 

Blbb(Ky.)  128;   Buford  v.  Gaines,  6  4.  Falkner  v.    Tones,    12    Ala.    165. 

].  J.  Marsh.  (Ky.)  34.  But  see  Minke  v.  McNamee,  30  Md.  294. 

Maryland. — ^inke    v.    McNamee,  Tenant  Guilty  of  Forcible  Detainer. — 

30  Md.  294.  In  ejectment  a  landlord  proving  that 

Missouri. — Hill    v,    Atterbury,    88  the  tenant  entered  on  the  land  under 

Mo.  114.  him  will  be  permitted  to  defend  the 

New  Jersey. — Den  v.  Shupe,  13  N.  action,  although  the  tenant  has  been 

J.  L.  66.  found   guilty    of  a    forcible  detainer 

New  fork. — ^Jackson  v.  M'Evoy,  i  against  the  landlord.     M'Clelland  v. 

Cai.  (N.  Y.)  151 ;  Jackson  v.  Stiles,  11  Sprigg,  3  Bibb  (Ky.)  266. 

Johns.  (N.  Y.)  407;  Doe  v.  Creed,  5  Where  Landlord  and  Tenant  Unite  in 

Bing.  327,  15  E,  C.  L.  459;  Probasco  defending  an  ejectment,  it  is  sufficient 

r.  Jackson,  i  Wend.  (N.  Y.)  316;  Jack-  for  the  plaintiff  to  prove  the  tenant  to 

son  V.  Stiles,  6  Cow.  (N.  Y.)  589.  have  been  in  possession  at  the  time  of 

Pennsylvania. — Emlen  v.  Hoops,  3  the  commencement  of  the  suit,  and  his 

S.  &R.  (Pa.)  130.  possession  is  deemed  to  be  the  posses- 

Virgrinia. — Herbert  v.  Alexander,  2  sion  of  his  landlord.     Jackson  v.  Har- 

Call  (Va.)  498;  Mitchell  v.  Baratta,  row,  11  Johns.  (N.  Y.)  434. 

17  Gratt.  (Va.)  445.     See  also  Colgrove  5.  Den  v.  Shuke,  13  N.  J.  L.  66. 

f.  Koonce,  76  N.  Car.  363;  McConnel  Beceptlon  of  Bents. — A  privity  of  in- 

^.  Johnson,  3  111.  522.     Compare  Jack-  terest,  not  the  reception,  is  the  true  test 

«)n  V.  Stiles,  10  Johns.  (N.  Y.)  67;  as  to  who  may  be  admitted  to  defend. 

Sherrr  v.  Denn,  8  Blackf.  (Ind.)  eA2.  Wisner  v.  Wilcocks,  Col.  &C.  Cas.(N. 

"The  rule,  briefly  stated  in  all  Uie  Y.)62;  Jackson  v.  Babcock,  17  Johns. 

^Its,  is  that  in  ejectment  every  per-  (N.  Y.)  112;   Probasco  v.  Jackson,  i 

son  is  considered  as  a  landlord,  enti-  Wend.  (N.  Y.)  316. 

tlinghlm  to  defend  whose  title  is  con-  Equitable  Title. — The  possessor  of  a 

<^ted  to   and    consistent    with  the  mere  equitable  title,  who  is  not  sued, 
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adverse  title  will  be  allowed  the  privilege.*     The  whole  question 
is  largely  within  the  discretion  of  the  court.* 
Good  nath. — Where  an  application  to  be  admitted  to  defend 

cannot    be  admitted  as   a   defendant.  S.  Stafford  v,  Wheeler,  93  Ps.  St. 

Rench  v.  Doe,  2  Blackf.  (Ind.)  309.  462. 

Tho  Vondor  of  Defendmnt  who  has  no  '*  This  does  not  depend  on  any  stat- 

reversionary  interest  cannot  be  admit-  utorj   provisions,   but  upon  rules  of 

ted  as  party  defendant.     Linderman  v,  court,   adopted    and    practiced  upon 

Berg,  12  Pa.  St.  301.  from  the  commencement  of  theremedr 

Conduetor  of  Divine  Bonrlco. — A  parson  by  ejectment,  and  upon  the  exercise 

claiming  the  right  to  enter  and  perform  of  that  discretion  by  the  court,  which, 

divine  service  has  not  a  sufficient  title  it  cannot  be  doubted,  it  has  a  right  to 

to  be  admitted  a  defendant.    Martin  v,  exercise  in  controlling  the  preparation 

Davis,  2  Stra.  914.     But  see  Hillings-  for  trial  of  an  ejectment,  which  is  a 

worth  V,  Brewster,  i  Salk.  256.  mere  fiction  for  the  trial  of  titles  to 

1.  Borer  v.   Smith,  5   Watts    (Pa.)  the  possession  of  land."    Buford  v, 

55;  Bell  v.  Caldwell,  107  Pa.  St.  46;  Gaines,  6  J.  J.  Marsh.  (Ky.)  34, 

Cope  V,  Brotzman,  i  C.  P.  Rep.  (Pa.)  Wliafc  mast  be  Shown  to  Court.— Be- 

19 ;  Jackson  v,  Flint,  2  Cow.  (N.  Y.)  fore  any  one  is  admitted  as  a  defendant, 

594;  Doe  V.  Rhys,  2  Y.  &  J.  88.     See  It  must  be  shown  to  the  satisfaction  of 

also  Rollins  V.  Rollins,  76  N.  Car.  264;  the  court,  by  affidavit  or  otherwise, 

Files  V,  Watt,  28  Ark.  151.  that  the  relation  of  landlord  and  ten- 

In  M'Clay  t^.  Benedict,  i  Rawle  (Pa.)  ant  exists  between  the  parties,  or  that 
424,  it  was  said  :  '*  Under  the  construe-  the  title  of  the  party  applying  for  ad- 
tion  of  the  Stat.  11  Geo.  II.,  which  is  mission  to  defend  is  connected  to  and 
similar  to  our  act,  it  is  not  a  matter  of  consistent  with  the  possession  of  the 
course  that  a  person  should  be  made  occupier.  Den  v,  Lanning,  11  N.  J. 
codefendant.  In  practice,  onapplica-  L.  185;  Den  v,  Shupe,  13  N.  J.  L.  66; 
tion  to  the  court,  it  is  frequently  re-  Buford  v.  Gaines,  6  J.  J.  Marsh.  (Kj.) 
fused.  For  where  a  person  claims  in  34;  Jackson  v.  Stiles,  6  Cow.  (N.  Y.) 
opposition  to  the  title  to  the  defendant,  594;  Godfrey  v,  Townsend,  8  How. 
he  can  in  no  light  be  considered  as  Pr.  (N.  Y.  Supreme  Ct.)  398;  Jackson 
landlord,  and  it  would  be  unjust  to  the  v.  Stiles,  i  Cow.  (N.  Y.)  134.  See 
tenant  that  he  should  be  made  code-  also  Lytle  r.  Burgin,  82  N.  Car.  301. 
fendant,  as  their  defenses  might  inter-  **  Where  a  third  person  applies  to 
fere  with  each  other.  So  also  the  be  made  a  defendant,  it  is  necesEary 
very  question  in  dispute  between  the  for  him  to  show,  by  affidavit  or  other 
parties  may  be  whether  the  person  competent  evidence,  that  he  is  the  land- 
claiming  to  be  made  a  codefendant  is  lord  or  other  proper  person."  Den 
entitled  to  be  landlord  or  not."  And  v,  Lanning,  11  N.  J.  L.  185. 
see  also  Jackson  v,  Flint,  2  Cow.  (N.  Vacant  Lands. — It  seems  that  where 
Y.)  594.  ejectment  is  brought  for  vacant  lands, 

Iminropor    Admission    of    Defendant,  any  person  claiming  title  may  be  ad- 

— Where   a  third   person,   holding    a  mitted  as  a  party  defendant.    Salston- 

title  adverse  to  and  inconsistent  with  stall  v.  White,  Col.  &  C.  Cas.  (N.  V) 

the  title  of  the  tenant  in   possession,  86,  i  Johns.  Cas.  (N.  Y.)22i. 

has  been  improperly  admitted  to  de-  Person  Many  Tears  In  PosseailoiL— It 

fend,  entering  into  the  consent  rule,  also  appears  to  have  been  held  that  a 

the  court  will  discharge  the  rule  with  person  who  has  been  many  years  in 

costs.     Doe  V.  Rhys,   2  Y.  &  J.  88;  possession,  by  himself  or  his  tenant, 

Adams  on  Eject.  260.  has  good  reason  for  asking  to  be  let  in 

If,  however,  application  for  the  dis-  to    defend.     Waters    v,    Harrison,  4 

charge  of  such  consent  rule  is  neg-  Bibb    (Ky.)  87;  Buford  v.  Gaines,  6 

lected,  and  the  party  continue  on  the  J.  J.  Marsh.  (Ky.)  34. 

record  as  defendant,  such  party  will  Lessor  dalmlng  Ho  Mbrs  tlian  Iftttrwt 

not  be  allowed  to  set  up  such  incon-  of  Tenant. — Where  the  lessor  of  the 

sistent  title   as  a  defense  at  the  trial,  plaintiff  claims  no  more  than  the  in* 

Adams  on  Ejec.  260;  Doe  v.  Smythe,  terestof  the  tenant,  the  landlord  is  not 

4  M.  &  S.  347.    And  see  Doe  v.  Litlier-  entitled    to    be   admitted   to  defend, 

land,  4  Ad.  &  El.  784,  31  E.  C.  L.  179.  Stiles  v.  Jackson,  i  Wend.  (N.  Y.)  1^3- 
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appears  a  mere  trick  to  put  ofif  the  trial,  the  court  will  not  grant 
the  nile.^ 

Landlord  Alone. — The  landlord  will  not  be  permitted  to  defend 
alone,  unless  the  tenant  first  neglects  or  refuses  to  appear,  and  this 
must  be  first  shown  by  affidavit,*  and  it  has  been  held  that  the 
plaintiff's  consent  is  also  necessary.* 

After  Judgment  againet  Tenant. — A  landlord  will  not  be  admitted  as 
a  defendant  after  judgment  has  been  given  against  his  tenant  * 

Landlord  Befonding  in  Tenant's  Hame. — The  landlord  may,  with  the 

tenant's  consent,  defend  in  the  tenant's  name,  and  need  not  ask 
to  be  admitted  himself  in  order  to  make  his  title  admissible  in 
evidence,*  but  the  proper  practice  is  to  make  himself  a  party  to 
the  record.* 

4.  Infiuitg. — Infants  are  entitled  to  defend  as  landlords  by  their 
guardians.^ 

5.  Hufliband  and  Wife. — The  right  of  a  husband  or  wife,  as 
defined  at  common  law,  to  be  let  in  to  defend  an  ejectment 
for  lands  claimed  or  owned  by  either  is,  under  modern  married 
women's  acts,  of  little  consequence.* 

1.  Fenwick's  Case,  z  Salk.  357.  In  California  it  seems  to  be  held  that 
It  is  a  sufficient  reason  for  overruling    the  landlord,  where  his  title  is  drawn 

a  motion  to  admit  persons  as  defend-  in  question,  should  defend  the  action  in 

aats  that  it  does  not  appear  that  they  the  name  of  the  tenant,  and  not  in  his 

desire   to    be    admitted.     Sherry    v.  own  name.    Dimick  v,  Deringer,  32 

Denn,  8  Blackf.  (Ind.)  542.  Cal.  488;   Dutton  v.  Warschauer,  21 

2.  Jackson  v.  Stiles,  i  Cow.  (N.   Y.)  Cal.  609. 

i^.  6.  Clayton  v,  Alshouse,  2  Dall.  (Pa.) 

Where   the    landlord    defends    the  150. 

action  without  the  defendant  tenant.  Where  the  landlord  is  admitted,  the 

who  does  not  appear,  it  is  necessary  to  name  of  the  tenant  will  not  be  stricken 

prove  the  defendant,  or  his  tenant,  in  out.    Rittenhouse  v.  Fetters,  9  W.  N, 

possession  of  the  premises.    Den  v.  C.  (Pa.)  221. 

Snowhill,  13  N.  J.  L.  23.  The  landlord    admitted   to    defend 

S.  Emlen  v.  Hoops,  3  S.  &  R.  (Pa.)  with  or  instead  of  the  tenant  can  make 

130;  Beardsley  v.  Torrey,  4  Wash.  (U.  no  defense  which  the  tenant  could  not 

S.)  286;  Merrittz'.Thompson,  13 111.716.  insist  on  in  his  defense.    Crockett  v. 

The  landlord  has  the  right  to  defend,  Lashbrook,  5  T.  B.  Mon.  (Ky.)  539. 

but  no  other  person  without  the  con-  7.  Probasco  v,  Jackson,  i  Wend.  (N. 

sent  of  the  plaintiff.     Wise  v,  Wheeler,  Y.)  316. 

6  Ired.  (N.  Car.)  196.    And  see  Ral-  8.  The  husband  will,  it  seems,  be  ad- 

ston  V,  Doe,  36  Ga.  611.  mitted  as  a  party  defendant  to  an  eject- 

4-  Losee  v.  McFarland,86Pa.  St.33.  ment  brought  by  a  third   person  for 

Meose  by  Agents. — So  persons  cannot  lands  claimed  by  the  husband  in  right  of 

be  admitted  as  defendants  after  their  his  wife.     Den  v.  Steward,  3  N.  J.  L. 

agent,  whom  they  permitted  to  defend  486.   And  it  has  been  decided  that  a  wife 

for  them,  has  been  admitted  and  con-  may  also  be  allowed  to  defend  an  eject- 

tessed  a  judgment,     Bonta  v.  Clay,  5  ment  brought  by  plaintiff  whose  claim 

Litt.  (Ky.)  129.  arises  from  a  pretended  marriage  with 

5.  Oetgen  v.  Ross,  47  111.  142.  her,    which    marriage    she    disputes. 

Thus  where  a  landlord  defends  in  the  Fenwick  v.  Gravenor,  7  Mod.  70. 

name  of  an  illiterate  tenant  who  gives  In  New  Tork  it  was  held  that  mar- 

a  retraxit  of  the  plea  and  cognovit  of  ried  women  who  are  trustees  to  wind 

the  action,  the  court  will  direct  the  up  the  affairs  of  a  corporation  cannot 

JQdgmenttobesetaside.  Doe  v.  Frank-  be  let  in  to  defend  an  ejectment  in  the 

^in,  7  Taunt  9, 2  E.  C.  L.  9.  place  of  a  tenant,  unless  their  hus- 
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6.  Mortgagor  and  Kor^;agee. — In  ejectment  against  a  mortgagor 
in  possession,  the  mortgagee,  or  his  assignee,  if  entitled  to  a  right 
of  entry,  will  be  admitted  to  defend.' 

7.  Tenants  in  Common,  Joint  Tenants,  and  Copaicenert. — In  order 
that  joint  tenants,  coparceners,  or  tenants  in  common  may  be 
admitted  to  defend,  they  must  at  least  show  that  they  are  inter- 
ested in  the  result  of  the  suit.* 

X.  JoDTDXB  OF  Causes  avd  Pabths— 1.  Joinder  of  Caniei-tf. 
General  Rule  Stated. — A  plaintiff  cannot  bring  one  action  of 
ejectment  for  several  distinct  parcels  or  tracts  of  land  in  posses> 
sion  of  several  defendants,  each  claiming  for  himself;'  but  he 
may  bring  one  action  against  several  trespassers  on  his  single, 
separate,  and  distinct  tenement  or  parcel  of  land,^  if  his  title  as 

bands  are  also  joined.     People  v.  Web-  titles,  if  he  has  been  unlawful!  j  ejected 

Bter,  lo  Wend.  (N.  Y.)  554.  from  all  of  them  by  the  same  defend- 

1.  Jackson  v.  Babcock,  17  Johns.  (N.  ant.  Den  xk  Snowhill,  13  N.  J.  L.  33. 
Y.)  112;  Noble  V.  Coleman,  16  Ala.  4.  Greer  v,  Mezes,  24  How.  (U.S.) 
77;  Wisnerv.  Wilcocks,Col.  &C.  Cas.  277;  Bell  v.  Foxen,  14  Sawj.  (U.  S.) 
(N.  Y.)  62;  Doe  V,  Cooper,  8  T.  R.  499,  42  Fed.  Rep.  755;  Camden  p. 
645.  Unless  the  lessor  of  the  plaintiff  Haskill,  3.  Rand.  (Va.)  462.  See 
will  discharge  the  mortgage.  Den  v,  Stuart  t'.  Coalter,  4  Rand.  (Va.)  74. 
Fen,  6  N.  J.  L.  478.  But  the  mortga-  Tha  Leading  Oaaa  on  this  subject  is 
eee,  in  order  to  be  allowed  this  privi-  that  of  Greer  v,  Mezes,  24  How.  (U. 
lege,  must  be  interested  in  the  result  S.)  277,  in  which  Grier,  J.,  delivering 
of  the  suit.  Doe  v.  Roe,  6  Bing.  613,  the  opinion  of  the  court,  said :  "  In  the 
19  E.  C.  L.  178,  4  M.  &  P.  437.  action  of  ejectment,  a  plaintiff  will  not 

2.  Minke  t;.  McNamee,  30  Md.  294.    beallowed  to  join  in  one  suit  several  and 
A  tenant  in  common  asking  to  be    distinct  parcels,    tenements,  or  tracts 

admitted  to  defend  must,  at  least,  of  land,  in  possession  of  several  de- 
swear  that  he  claims  as  tenant  in  com-  fendants,  each  claiming  for  himself, 
mon.  That  he  believes  the  action  will  But  he  is  not  bound  to  bring  a  separate 
involve  a  question  between  tenants  in  action  ag^ainst  several  trespassers  on  his 
common  is  not  enough.  Jackson  v.  single,  separate,  and  distinct  tenement 
Stiles,  2  Cow.  (N.  Y.)  585.  or  parcel  of  land.  As  to  him  thejare 
It  seems  that  one  claiming  in  oppo-  all  trespassers,  and  he  cannot  know  how 
sition  to  the  title  of  tenant  in  posses-  they  claim,  whether  jointly  or  sever- 
sion  is  not  entitled  to  be  admitted  a  ally;  or  if  severally,  how  much  each 
codefendant  with  the  landlord  of  the  one  claims ;  nor  is  it  necessary  to  make 
tenant,  even  though  he  claims  as  ten-  such  proof  in  order  to  support  his  ac* 
ant  in  common  with  such  landlord,  tion.  Each  defendant  has  a  right  to  take 
who  is  willing  and  requests  to  have  him  defense  specially  for   such  portion  of 

ioined  as    a    defendaht.      Jackson   v,  the  land  as  he  claims,  and,  by  doing  so, 

'*lint,  2  Cow.  (N.  Y.)  594.  he  necessarily  disclaims  any  title  to  the 

In  an  action  to  recover  land  a  third  residue  of  the  land  described  in  the 

person  who  claims  a  joint  ownership  declaration;  and  if  on  the  trial  he  suc- 

with  defendant  may,  on  affidavit  show-  ceeds  in  establishing  his  title  to  so  much 

ing  this  fact,  be  admitted  to  defend  the  of  it  as  he  has  taken  defense  for,  and  in 

suit.    Lytle  v,  Burgin,  82  N.  Car.  301.  showing  that  he  was  not  in  possession 

8.  Greer  v.  Mezes,  24  How.  (U.  S.)  of  any  of  the  remainder  disclaimed,  he 

277;  Bell  V.  Foxen,  14  Sawy.  (U.  S.)  will  be  entitled  to  a  verdict.    He  may 

499,  42  Fed.  Rep.  755 ;  Walsh  v.  Var-  also  demand  a  separate  trial,  and  that 

ney,  38  Mich.  73;  Wood  v,  McGuire,  his  case  be  not  complicated  or  impeded 

17  Ga.  303.  by  the  issues  made  with  others,  or  him- 

On*  Deftndant  In  PosBMSion  of  Sepa-  self  made  liable  for  costs  unconnected 

niaTraoU. — But  a  plaintiff  may  have  with  his  separate    litigation.     If  ^ 

one  action  of  ejectment  for  several  dis-  pleads  nothing  but  the  general  issue, 

tinct  tracts,    claimed    under  separate  and    is    found   in  possession   of  any 
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to  aD  the  defendants  is  the  same ;  ^  and  the  defendants  may 
sever  and  defend  under  their  respective  titles^  and  demand 
separate  verdicts.* 

B«t  tho  Bvlo  is  Hot  Uniform,  some  cases  holding  that  where  tenants 
occupy  separate  parcels  of  land  under  a  common  landlord  they 
should  be  sued  separately.' 

Aptrtmenti  in  Same  Bnilding. — Several  tenants  occupying  different 
apartments  in  the  same  building  may  be  sued  jointly  in  ejectment.^ 

*.  Consolidation  of  Causes. — The  court  will  order  a  con- 
solidation of  several  actions  of  ejectment  where  there  is  the  same 
question  and  defense  in  all  the  cases.^ 

2.  Joinder  of  Plaintifi. — In  ejectment  for  breach  of  condition 
subsequent,  all  of  the  original  grantors  or  their  heirs  must  join.® 
But  several  parties  claiming  distinct  interest  under  distinct  titles 

part  of  the  land  demanded,  he  is  con-  who  occupies  a  distinct  portion  of  the 

sidered  as  taking  defense  for  the  whole,  premises  only  limits  the  recovery  by 

How  can  he  call  on  the  plaintiffs  to  excluding  that  portion.     Hendricks  v. 

prove  how  much  he  claims,  or  the  jury  Rasson,  42  Mich.  104. 

to  find  a  separate    verdict    as  to  his  8.  If,  however,  they  are  sued  jointly 

separate  holding,  when  he  will  neither  and    judgment    is    recovered   against 

bj  his  pleading  nor  evidence  signify  them,  the  error  will   be  immaterial  if 

how  much  he  claims?    This  was  a  fact  the  judgment  does  not  give  substantial 

known  only  to  himself,  and  one  with  damages.     Sutton   v.    Casseleggi,    77 

which  the  plaintiff  had  no  concern  and  Mo.  397.     See  also  Van  Rensselaer  v, 

the  jury  no  knowledge.     If  a  general  Hayes,  5  Den.  (N.  Y.)  477;  McCaskle 

verdict  leaves  each  one  liable  for  all  the  v,  Amarine,  12  Ala.  17. 

costs,  it  is  a  necessary  consequence  of  DefiDndant  Forced  to  Elect. — So  it  has 

their  own  conduct,  and  no  one  has  a  been  held  that,  where  it  appears  on  the 

right  to  complain."  trial  of  an  ejectment  against  several  de- 

1.  Jackson  v.  Andrews,  7  Wend.  (N.  fendants  that  they  occupy  distinct par- 

Y.)  152;  Jackson  v.  Woods,  5  Johns,  eels  of  the  premises  in  question  in  sev- 

(N.  Y.)    278;    Love  r.  Wilbourn,    5  eralty,  the  plaintiff  must  elect  against 

Ired.  (N.  Car.)  344;  Medham  v.  Bran-  whom  he  will  proceed,  and  the  other 

son,  5  Ired.  (N.   Car.)  426.     See  also  defendants  are  entitled  to  a  verdict  in 

Grimstone    v.    Burghers,  Barn.    176;  their    favor.     Fosgate    v,    Hei4Limer 

Smith  V.  Crabb,  2  Stra.  1149.  Mfg.,  etc.,  Co.,  9  Barb.  (N.  Y.)  287; 

b  Califonila,  under  statute,  a  com-  DilTaye  v,  Wilson,  43  Barb.  (N.  Y.) 

plaint  in  ejectment  may  include  differ-  261 ;  Keene  v.  Barnes,  29  Mo.  377. 

ent  parcels  of   land,  where   they  are  4.  Pearce  f .  Colden,  8  Barb.  (N.  Y.) 

covered  by  the  same  title  and  the  ac-  522;  Marshall   v.    Wood,  5   Vt.   250; 

tion  equally  affects  all  parties.     Beard  Pearce  v.  Ferris,  10  N.  Y.  280. 

V.  Federy,  3  Wall.  (U.  S.)  478.     See  5.  Den  v.   Kimble,  9  N.  J.  L.  335. 

McGarvey  r.  Little,  15  Cal.  27.  And  see  generally  article  Consolida- 

1  White  V.  Pickering,  12  S.  &  R.  tion  of  Actions,  vol.  ^i,  p.  673. 

(Pa.)  435;  Ellis  V.  Jeans,  7  Cal.  409;  But  it  has  been  held  that  where  sep- 

Smithr.Shackleford,9Dana(Ky.)455;  arate  actions  are  brought  by  several 

Jackson  v.  Scoville,  5  Wend.  (N.  Y.)  96.  parties  they  cannot  be  required  to  unite 

In  Rowland  v.  Ladiga,  21    Ala.   9,  them  in  one  under  that  provision  of 

it  was  held  that  where  land  was  unlaw-  an  ejectment  act  which  provides,  inter 

fully  held  by  several  tenants  ejectment  alia^  that  several  persons  may  be  named 

would  lie  against  them  jointly  or  sep-  as  plaintiffs  jointly  in  one  count ;  but 

aratcly,  at  the  election  of  the  plaintiff,  where   the  parties  treat  the  action  as 

W  sued  jointly,   they    might  protect  one,  and  go  to  trial  without  objection, 

themselves  against  a  joint  judgment  the  objection  is  waived.      Hardin  v, 

for  damages   by  showing  the  extent  Kirk,  49  111.  153. 

of  the  possession  of  each.  6.  Cook  v.  St.  Paul's  Church,  67  N. 

V^  Vomoiiider  as  a  Defendant  of  one  Y.  594,  5  Hun  (N.  Y.)  293. 
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cannot  join  as  plaintiffs.^  It  has  been  held  that  two  of  three 
coexecutors  may  recover  on  a  joint  demise.* 

3.  Joinder  of  Defendants. — Persons  whose  rights  are  only  collat- 
erally affected  by  an  action  of  ejectment  need  not  be  made  parties 
to  the  same.'  A  grantor  with  warranty  of  title  is  properly  joined 
as  a  defendant  in  ejectment  against  his  grantee  ;^  and  a  grantee 
who  leaves  his  grantor  in  possession  may  be  joined  in  ejectment 
against  the  grantor.'^ 

lA  ^oetment  by  a  Mortgagee,  if  the  action  is  against  a  third  party,  it 
is  not  necessary  to  make  the  legal  representatives  of  the  deceased 
mortgagor,  or  the  mortgagor  himself,  if  living,  a  defendant  in  the 
action,  though  it  would  no  doubt  be  proper  to  do  so.® 

Person  ont  of  Poiieedon. — Neither  the  landlord,  nor  any  other 
person  out  of  possession  of  the  premises  demanded,  can  be 
joined  as  a  codefendant  in  ejectment  without  his  consent,  and  if 
so  joined  will  be  entitled  to  a  nonsuit.''^ 

1.  People  V,  New  York,  lo  Abb.  Pr.  vided  interest  in  a  mining  claim,  it  is 
(N.  Y.  Supreme  Ct.)  iii,  reversing  not  necessarj  to  make  parties  to  the 
8  Abb.  Pr.  (N.  Y.)  7;  Hubbell  v.  suit  those  in  possession  of  such  claim, 
Lerch,  58  N.  Y.  237,  63  Barb.  (N.  Y.)  holding  other  undivided  interests,  and 
295.  See  St.  John  v.  Pierce,  22  Barb,  claiming  no  right  to  the  interest  sued 
(N.  Y.)  362,  4  Abb.  App.  Dec.  (N.  for,  but  onlj  those  persons  who  inter- 
Y.)  140.  fere  with  the  plaintiff's  rights.    War- 

Tbe  widow  of  an  intestate  cannot  join  ing  v.  Crow,  11  Cal.  366. 

with  the  heirs   in  ejectment  for  the  4.  Hamilton  v,   Chicago,   etc.,   R. 

land  of  her  deceased  husband.     Kejes  Co.,  124  111.  235;  Redwine  v.  Brown, 

V,  Gore,  42  Ohio  St.  211;  Dwjer  v.  10  Ga.  311. 

Wright,  14  Pa.  Co.  Ct.  Rep.  406.  5.  Patch  v,  Keeler,  27  Vt.  252. 

mnor  ClUldren  are  not  necessary  par-  Eleotloii  as  to  Malrliig  Defrndaati.— It 
ties  plaintiff  to  an  ejectment  brought  seems  that  in  some  cases  a  plaintiff  has 
by  their  mother  to  recover  the  home-  his  election  as  to  making  defendants, 
stead,  though  it  is  proper  to  join  them,  as  in  the  case  of  those  who  have  con- 
Showers  V.  Robinson,  43  Mich.  502.  tracted  to  purchase  unoccupied  land, 

2.  In  Doe  v.  Wheeler,  15  M.  &  W.  and  are  exercising  acts  of  ownership 
623,  Rolfe,  B.,  said  :  **  It  is  generally  over  it.  Edwards  v.  Farmers  F.  Ins., 
said  there  are  only  three  descriptions  etc.,  Co.,  21  Wend.  (N.  Y.)  467. 

of  persons  who  have  a  joint  interest,  6.  Bartlett  v,  Borden,  13  Bush  (Kj.) 

namely,  joint  tenants,  tenants  in  com-  45;  Simms  v,  Richardson,  32  Ark.  304. 

mon,  and  coparceners;  but  when  we  Asalgnoe  of  Mortgagor. — But  it  has 

look  closely,  there  are  four,  that  is,  co-  been  held   that  the  assignee  of  the 

executors  also,  who  have  some  of  the  mortgagor  may  be  joined.     Warner  v. 

incidents  of  all  the  others.'*  Pate,  5  vt.  166. 

Jotndor  of  Ezoontor  and  DoTlBees  Im-  7.  Pulen  v,  Reynolds,  22  How.  Pr> 

proper. — An  executor,  suing  in  his  rep-  (N.  Y.  Supreme  Ct.)  353;  Hussman 

resentative  capacity,  and  3ie  devisees  v.  Wilke,  50  Cal.  250.     But  see  contra^ 

under  the  will  cannot  join  as  plaintiffs  Oakland  Gas  Light  Co.  v.  Dameron, 

in  a  real  action  in  the  nature  of  eject-  67  Cal.  663. 

ment.    Tarver  v.  Smith,  38  Ala.  135.  But  where  it  is  required  by  statute 

8.  Du  Pont  V.  Davis,  35  Wis.  631.  that  ejectment  shall  be  brought  both 

State. — Thus  the  state  is  not  a  proper  against    landlord   and   tenant,  it  ^rat 

party  to  an  ejectment  merely  because  held  that  a  plaintiff  is  not  obliged  to 

the  land  in  controversy  is  claimed  un-  join  a  landlord  with  a  tenant  in  posses- 

der  a  grant  from  the  state.     Fowler  v,  sion  who  holds  by  parol  lease,  or  by 

Lindsey,  3  Dall.  (U.  S.)  411.  written  lease  unrecorded,  unless  it  can 

Undivided  Dtterest  in  Mining  Claim. —  be  proved  that  the  plaintiff  had  knowl- 

In  an  ejectment  to  recover  an  undi-  edge  of  the  existence  of  such  lease. 
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DMth  of  CodefiBndant. — Where  a  codefendant,  made  so  after  com- 
mencement of  the  suit,  dies,  the  plaintifif  may  proceed  against 
the  surviving  defendants  without  making  the  representatives  of 
the  deceased  parties  to  the  cause.^ 

Olgeetion  for  Improper  Joinder. — If  there  is  an  improper  joinder  of 
parties,  the  objection  should  be  taken  by  demurrer,  or  answer.* 

XL   TEHAHT8  IN  COMHOir,  JOIVT  TEHAHTS,  AKD  COPABGSHEII.      (See 

also  jif^ra,  IX.  7.  Tenants  in  Common/joint  Tenants^  and  Copar- 
ceners^— 1.  Actions  against  Third  PerBonft—^ir.  In  ^General — 
Joinder  of  Parties  Plaintiff. — Tenants  in  common,  joint 
tenants,  and  coparceners  can  all  maintain  ejectment,  but  the  rules 
as  to  their  joinder  or  severance  in  the  action  are  not  uniform. 
The  general  rule  is  that  joint  tenants  and  coparceners  must  join 
in  real  actions,  as  their  interests  are  joint,  while  tenants  in  common 
must  sever,  their  title  or  interest  being  several,  and  there  being  no 
privity  of  estate  between  them.* 

(i)  Tenants  in  Common, — At  common  law  it  was  held  that 
tenants  in  common  could  not  make  a  joint  lease  to  support  eject- 
ment,* and  the  rule  is  not  unknown  in  this  country.®  But  in 
England  this  has  been  modified  by  statute,®  and  with  us  it  is 

Wallace  v,  Famsworth,  2  Tyler  (Vt.)  8.  Mobley  v.  Bruner,  59  Pa.  St.  481 ; 

294.  Corbin  v.  Cannon,  31  Miss.  570. 

And  where  defendant,  upon  being  4.  Heatherly  v.  Weston,  2  Wila.  332; 

served  with  a  notice  demanding  pos-  Barrow  v.  Navee,  2  Yerg.  (Tenn.)  227 ; 

session  of  the  property,  admitted  his  Hasbrouck  v,  Bunce,  62  N.  Y.  479. 

having  possession  but  refused  to  sur-  6.  Woodson  v,  Scott,  i  Dana  (Kj.) 

render  the  premises,  it  was  held  not  470;  Wathen  v,  English,  i  Mo.  746; 

to  be  necessary  that  a  tenant  from  Innis  v,  Crawford,  4  Bibb  ( Ky. )  2^1 ; 

month   to  month,   to  whom   he    had  Mobley    v,  Bruner,  59  Pa.    St.   401 ; 

rented  the  property,  should  be  made  Taylor  v,  Perkins,   i   A.   K.  Marsh. 

party  defendant  with  him.     Napa  v.  (Ky.)  253;   Doe  v.    Buford,    i    Dana 

Howland,  87  Cal.  84.  (Ky.)  483;    Steinmetz    v.    Nixon,  3 

CoTporatton  and  Managing   Agent. —  Yeates  (Pa.)  285. 
Where  a  corporation  and  its  manag-  Irregularity  Waived. — But  if  tenants 
ing  agent  are  both  made  defendants  in   common  do  join  as   plaintiffs    in 
in  ejectment,  and  the  court  finds  that  ejectment,  defendant  will  waive   the 
the  corporation  has  had  possession  of  irregularity  by  pleading  over.     Min- 
the  property  through  said  agent  and  ter  v,  Durham,  13  Oregon  470.     See 
has  a  legal  defense  to  the  action,  the  also  Bonner  v.  Greenlee,  6  Ala.  411. 
possession  of  the  said  agent  cannot  be  Joint  and  Several  Demlae. — There  is 
disturbed.      Lawrence  v.   Ballou,   50  nothing  impracticable  in  fact,  or  ab- 
Cal.  258.  surd  in  law,  in  joint  and  several  de- 
I.  Henderson  t;. Hackney,  i3Ga.  282.  mises  of  the  same  land;  and  a  decla- 
%.  Fosgate  v,  Herkimer  Mfg.,  etc.,  ration  stating  that  lessors  jointly  and 
Co.,  12  N.  Y.  580,  12  Barb.  (N.  Y.)  severally   demised     is    supported    by 
352.  proof  of  a  tenancy  in  common.    Court- 
Where  One  of  Several  Defendants  Dls-  ney  v.  Shropshire,  3  Litt.  (Ky.)  267. 
in  his  answer  all  right  in  the  But  if  the  declaration  sets  out  a  joint 


premises,   but  also  denies    the    alle-  demise,  and  in  making  out  title  it  ap- 

gations  of  the  complaint,  averring  fur-  pears  that  the  lessors  of  the  plaintiff 

ther  that  **  he  was  and  still  is  lawfully  were  tenants  in  common,  there  can  be 

seised  and  in  possession  "  of  the  land  no  recovery.     White  v,  Pickering,  12 

demanded,  he  is  a  proper  party  and  S.  &  R.  (Pa.)  435. 
cannot  have  the  action  dismissed  as  to        6.  See  sections  169  and  180,  Com.  L. 

himself.    Pioche  v,  Paul,  22  Cal.  105.  Proc,  Act  of  1852;  EUiss  v.  EUiss,  El. 
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generally  the  case  that  the  rule  has  never  obtained  at  all,^  or,  as 
in  England,  has  been  changed  by  statute  • 

OoMraUy  8a«  Stpftratoly. — ^Tenants  in  common,  nevertheless,  generally 
sue  separately  in  ejectment  for  their  undivided  interests,^  and 
they  cannot  in  any  case  be  made  to  join,^  but  the  weight  of 
authority  on  this  point  is  probably  the  other  way,  and,  in  the 
absence  of  statute,  it  would  seem  to  be  more  in  accordance  with 
good  reason  to  permit  a  tenant  in  common  to  recover  against  a 
stranger  only  his  undivided  interest  in  the  property  for  which 

Bl.  &  El.  8i,  96  E.  C.  L.  81,4  Jur.  N.  S.  Car.)  361 ;  Croft  v.  Rains,  10 Tex.  523; 

1 181,  27  L.  J.  Qi,  B.  316.  Hooper  v.  Hall,  30  Tex.  154. 

1.  Poole  V.  Fleeger,  11  Pet.  (U.  S.)  4.  Craig  v.  Taylor,  6  B.  Mon.  (Ky.) 
213;  Robinson  v,  Roberts,  31  Conn.  457,  wherein  MarshaU,  J.,  said:  "We 
145 ;  Roberts  v,  Pharis,  8  Yerg.  do  not,  however,  know  of  any  rule  of 
(Tenn.)  447 ;  Barrow  v.  Navee,  2  Yere.  practice  bj  which  tenants  in  common, 
(Tenn.)  227 ;  Robinoe  v.  Doe,  6  Black!,  electing  to  sue  separately  in  ejectment, 
(Ind.)  85;  Doe  v.  Butler,  3  Wend.  (N.  can  be  compelled  to  consolidate  their 
Y.)  149;  Hoyle  v.  Stowe,  2  Dev.  (N.  actions,  or  to  commence  a  new  one 
Car.)  318;  Doe  v.  Potts,  i  Hawks  founded  on  the  demise  of  each."  Sec 
(N.  Car. )  469.  See  discussions  of  this  also  Carson  v.  Smart,  12  Ired.  (N.  Car.) 
question  in  Alford  v.  Dewin,  i  Nev.  369;  Tarver  v.  Smith,  38  Ala.  135; 
207;  Cruger  v.  McLaury,  41  N.  Y.  Holdfast  v.  She[>ard,  6  Ired.  (N.  Car.) 
219,  and  Jackson  v.  Bradt,  2  Cai.  (N.  361;  Bronson  x\  Paynter,  4  Y>c^.k^. 
Y.)  174,  wherein  Kent',  J.,  reaches  (N.  Car.)  3C)3;  Winthop  v.  Grimes, 
the  conclusion  that  tenants  in  com-  Wright  (Ohio)  330. 

mon  may  make  a  joint  demise  in  eject-  One  Tenant  SecoYerlnip  Entire  Ftem- 
ment.  leee. — In  some  states  one  tenant  in  com- 
In  Kew  York  it  is  held  that  where  mon  may  recover  in  ejectment  tlie  de- 
title  to  lands  is  in  several  tenants  in  manded  premises  entire,  as  against  all 
common,  a  joint  action  cannot  be  main-  parties  except  his  cotcnants  and  par- 
tained  by  two  or  more,  less  than  the  ties  holding  under  them ;  but  judg- 
whole  number.  All  must  join  in  one  ac-  ment  will  be  in  subordination  to  the 
tion  to  recover  the  whole  premises,  or  rights  of  his  cotenants. 
a  separate  action  must  be  brought  by  California. — Hardy  v,  Johnson,  1 
each  to  recover  his  share.  Hasbrouck  Wall.  (U.  S.)  371 ;  Hart  r.  Robertson, 
V.  Bunce,  62  N.  Y.  475;  Cook  v.  St.  21  Cal.  346;  Collier  v.  Corbett,  15  CaL 
Paul's  Church,  5  Hun  (N.  Y.)  293.  183;  Treat t/.  Reilly,  35 Cal.  129.  And 
See  also  Mattis  v,  Boggs,  19  Neb.  698.  see  Allen  v,  Gibson,  4  Rand.  (Va.)  468. 
But  see,  apparently  contra^  Whittle  f .  Connecticut. — Phillips  r.  Medbury, 
Artis,  55  Fed.  Rep.  919.  7  Conn.  572. 

2.  Hicksf.  Rogers,  4  Cranch  (U.  S.)  A  Surviving  Partner  of  a  Firm 
165;  Corbin  v.  Cannon,  31  Miss.  570;  may,  in  Connecticut,  sue  in  ejectment 
WestChicagoParkCom'rs V.Coleman,  and  recover  land  owned  by  the  firm 
X08  111.  591 ;  Dube  v.  Smith,  i  Mo.  313 ;  as  partnership  property.  Robinson  v. 
Wathen  v.  English,  i  Mo.  746;  Wheat  Roberts,  31  Conn.  145.  And  see  Bush 
V.  Morris,  21  D.  C.  11.  v.  Bradley,  4  Day  (Conn.)  298;  Bar- 

8.  Hillhouse  v.  Mix,  i  Root  (Conn.)  rett  v.  French,  i  Conn.  354. 

247 ;  Smith   v.    Starkweather,   5   Day  Minnesota, — Sherin   v.  Larson,  28 

(Conn.)  207;  Cruger  v.  McLaury,  41  Minn.  523. 

(N.  Y.)  219;  Davis  v.  Whitesides,  i  Nevada. ^^Yvdson    v.    Davidson,  4 

Bibb   (Ky.)  513;    Todd   v.  M'Gee,  2  Nev.  416. 

Bibb  (Ky.)  350;  Chambers  v.  Hand-  Oregon. — Dolph  v.  Barney,  5  Ore- 
ley,  3  J.  J.  Marsh.  (Ky.)  98;  Ward  v.  goni9i.  And  in  this  state  one  tenant  in 
Harrison,  3  Bibb  ( Ky. )  305 ;  Scott  v.  common  may  defend  for  his  cotenant 
Bealle,  i  A.  K.  Marsh.  (Ky.)  70;  Dowd  McCown  v.  Hannah,  3  Oregon  302. 
v.  Gilchrist,  i  Jones  (N.  Car.)  353;  Vermont. — Johnson  v.  Tilden,  5  Vt 
Hatch  V.  Thompson,  3  Dev.  (N.  Car.)  426.  And  see  Hibbard  v,  Foster,  24 
411 ;  Holdfast  v.  Shepard,  6  Ired.  (N.  Vt.  542. 
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the  action  of  ejectment  has  been  brought.^ 

Tha  Ooneral  Bnla,  therefore,  may  be  stated  to  be  that  tenants  in 
common  may  join  in  ejectment  and  recover  the  whole  property 
demanded,  so  held  by  them  in  common,  or  they  may  sue  sepa- 
rately, and  recover  each  one  only  his  own  interest.* 

(2)  Joint  Tenants, — It  is  a  general  rule  that  joint  tenants  must 
join  in  ejectment,'  but  in  modem  practice  this  rule  has  beenjgreatly 
modified  and  the  doctrine  sometimes  entirely  disregarded.^ 

(3)  Coparceners. — Coparceners  should  also  join  in  the  action.* 
But  it  has  also  been  held  that  one  of  several  parceners  might 
maintain  ejectment  on  her  separate  demise.® 

b.  Joinder  of  Parties  Defendant. — One  action  of  eject- 
ment may  be  maintained  against  all  the  cotenants  of  the  property 
demanded,''^  or,  where  possession  alone  is  sought,  one  cotenant 
alone  may  be  sued,  without  joining  his  fellows.^ 

2.  Aotioni  between  Thenuelves — a.  Possession  of  One  Posses- 
sion OF  All. — It  is  a  principle  of  the  common  law  that  the 
possession  of  one  joint  tenant,  coparcener,  or  tenant  in  common, 
is  prima  facie  the  possession  of  his  companions  also.®  Hence,  it 
follows  that  the  possession  of  one  can  never  be  considered  adverse 
to  the  title  of  the  other,  unless  attended  by  circumstances  showing 
clearly  an  adverse  intent ;  *®  or,  in  other  words,  whenever  one  such 

Washington, — Allen  v,  Higgins,  9  In  UaaBaohnsetts    one    joint  tenant 

Wash.  446.  cannot  alone  maintain  a  writ  of  entry 

1.  Illinois. — Streant;.  Llojd,  128III.  to  foreclose  a  mortgage.     Webster  z;. 

495.  Vandeventer,  6  Gray  (Mass.)  428. 

Massachusetts, — Dewey  v.  Brown,  2  4.  Doe  v.  Fenn,  3  Campb.  190. 

Pick.  (Mass.)  387.  5.  Thus  where  a  power  of   re-entry 

Afissouri,'--Gr9Lj  v.  Givens,  26  Mo.  for  breach  of  a  covenant  is  reserved  in 

291.  a  lease,  and  the  reversion  descends  to 

Montana. — Keefe  v.  Doreland,  16  coparceners,  one  alone  cannot  main- 
Mont.  16.  tain  ejectment.     Doe  v.  Lewis,  5  Ad. 

Nehrasha, — Johnson    v.   Hardy,    43  &  El.  277,  31  E.  C.  L.  333. 

Neb.  368 ;  Mattis  V.  Boggs,  19  Neb.  698,  6.  Jackson  v.  Sample,  i  Johns.  Cas. 

overruling  Crook  v.   Vandevoort,  13  (N.   Y.)   231.     So  where  a   copyhold 

Neb.  505.  estate  descended  to  all  the  sons  and 

Pennsylvania. — Dawson  v.  Mills,  32  daughters   equally  of  the  tenant  last 

Pa.  St.  302.  seised,  it  was  held  that  one  of  the  par- 

Virginia — Marshall  v.  Palmer,   91  ceners   might   maintain  ejectment  on 

Va.  344;   Nye  r.   Lovitt   (Va.    1896),  his  single  demise  for  his  own  share. 

24  S.  E.  Rep.  345.  Roe  v.  Lonsdale,  12  East  39. 

A  plaintiff  in  ejectment  who  parts  7.  McCownt^.  Hannah,  3 Oregon  302. 

with  his  title  to  his  cotenant  pending  8.  Raymond   v.  Morrison,  9  Wash. 

the  action  cannot  recover  the  land  for  156. 

the  use  of  the  vendee,  neither  can  the  9.  Ford  v.  Grey,  i  Salk.  285 ;  Smales 

coplaintiff  recover  on  the  title    thus  r.  Dale,  Hob.  120;  Doe  t;.  Keen,  7  T. 

conveyed  to  him.     Mobley  v.  Bruner,  R.  386;  Barrett  v.  French,  i  Conn.  364; 

59  Pa.  St.  481.  Bryan  v.  Atwater,  5  Day  (Conn.)  181 ; 

a.  Mattis  V.  Boggs,    19   Neb.  698;  Carothers  r.  Dunning,  3  S.  &  R.  (Pa.) 

Kirk  V.  Bowling,  20  Neb.  260;  Daw-  381;  Avery  x\  Hall,  50  Vt.  11;  Vance 

son  f.  Mills,  32  Pa.  St.  302;  Jackson  r.  Schroyer,  77  Ind.  501 ;  Hammond  v. 

V.  Bradt,  2  Cai.  (N.  Y.)  169.  Morrison,  33  Md.  95. 

8.  Milne    v.   Cummings,   4  Yeates  10.  And  it  is  not  to  be  doubted  that 

(Pa.)  577.  such    circumstances    may   exist.      In 
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tenant  is  in  possession  his  fellow  is  in  possession  also,  and  an 
actual  ouster  must  be  proved  to  rebut  this  presumption.^ 

b.  Ejectment  for  Ouster.— The  rule  may  now  be  stated  to 
be  that  a  joint  tenant,  coparcener,  or  tenant  in  common,  may 
maintain  an  action  against  his  companion,  but  only  on  proof  of 
an  actual  ouster,^  or  of  such  acts  in  denial  of  his  right  as  will 
amount  to  a  disseisin,  or  establish  an  adverse  possession  on  the 
part  of  the  wrongdoers,*  or  of  acts  from  which  an  ouster  may  be 
inferred.* 

Proof  of  (hutor. — The  proof  of  such  actual  ouster  ought  to  be  of 
the  most  satisfactory  nature.* 

M'Ciungt/.  Ross,  5  Wheat.  (U.  S.)  124,  ford  v.  Tetherow,  2  Jones  (N.  Car.) 
Ch.  J.  Marshall,  speaking  for  the  court,    393. 


said:  **That  one  tenant  in  common 
may  oust  his  cotenant  and  hold  in 
severalty  is  not  to  be  questioned.  But 
a  silent  possession,  accompanied  with 
no  act  which  can  amount  to  an  ouster,  or 
give  notice  to  his  cotenant  that  his  pos- 
session is  adverse,  ought  not,  we  think, 
to  be  construed  into  an  adverse  posses- 
sion." See  also  Clark  v.  Vaughan,  3 
Conn.  191. 

1.  Adams  on  Ejec.  54;  Carothers  v. 
Dunning,  3  S.  &  R.  (Pa.)  385;  Van 
Bibber  v,  Frazier,  17  Md.  436. 

In  Vance  v,  Schroyer,  77  Ind.  501, 


Ohio. — White  v.  Sayre,  2  Ohio  no; 
Penrod  v,  Danner,  19  Ohio  218. 

/'^««jy/t^«i»f<i.--Cumberland  Valley 
R.  Co.  V,  McLanahan,  59  Pa.  St.  23. 

Vermont, — Evarts  v.  Dunton,  Brayt. 
(Vt.)67;  Johnson  t;.  Tilden,  5  Vt.426; 
Dodge  T'.  Page,  49  Vt  137,  50  Vt.  39. 

Virginia, — Doe  v.  Hill,  10  Leigh 
(Va.)  477. 

Washington, — Mabie  v,  Whittaker, 
10  Wash,  656. 

United  States, — Barnitz  v.  Casey, 
7  Cranch  (U.  S.)  456;  Clay  v.  Field, 
115  U.  S.  260;  Goldsmith  v.  Smith,  21 


the  court  says:  "The  possession  of  Fed.  Rep.  611. 
one  cotenant  is  the  possession  of  all,  S.  Pitcher  v.  Mitchell,  3  Moore  229; 
and  there  can  be  no  right  of  action  be-  Cross  v,  Robinson,  21  Conn.  385 ; 
tween  them,  or  those  holding  under  Norris  v,  Sullivan,  47  Conn.  477 ;  Law- 
them,  to  recover  possession,  unless  the  ton  t'.  Adams,  29  Ga.  273;  Chiles  v, 
tenant  in  actual  occupancy  has  denied  Conley,  9  Dana  (Ky.)  388;  Gower 
the  right  of  his  cotenant,  or  done  r.  Quinjan,  40  Mich.  572;  Forder  v. 
something  equivalent  to  such  denial,  ~  ' 
or  amounting  to  an  ouster  of  the  co- 
tenant." 

^.Alabama,  —  Jones  v.  Perkins,  i 
Stew.  (Ala.)  512;  Foster  v,  Foster,  2 
Stew.  (Ala.)  356. 

Indiana. — F rakes t/.  Elliott,  102  Ind. 


47;  Vance   v.  Schroyer,  77  Ind.  501;     501. 


Davis,  38  Mo.  107 ;  Edwards  v.  Bishop, 
4  N.  Y.  61 ;  Keller  v.  Auble,  58  Pa. 
St.  410;  Carpenter  v.  Thayer,  15  Vt. 
552.  And  see  Ricard  v,  Williams,  7 
Wheat.  (U.  S.)  59. 

4.  Den  v.  Bordine,  20  N.  J.  L.  394. 
See  Shepard  v,  Ryers,  15  Johns.  (N.Y.) 


Bethell  v.  McCool,  46  Ind.  303;  My- 
ers V.  Jackson,  135  Ind.  136. 

Missouri, — Jordan  v.  Surghnor,  107 
Mo.  520;  Falconer  v.  Roberts,  88  Mo. 
574;  ChildS  V.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  414. 

New  Tork. — Taylor  v.  Crane,  15 
How.  Pr.  (N.  Y.  Supreme  Ct.)  358; 
North  Greig  v.  Johnson,  66  Barb.  (N. 
Y.)  119;  Wniteman  v.  Hyland  (Su- 
preme Ct.)  40  N.  Y.  St.  Rep.  575 ;  C la- 
son  V.  Rankin,  i  Duer  (N.  Y.)  337. 

North  Carolina. — ^Johnson  r.  Swain, 
Bush.  (N.  Car.)  335;  Thomas  x\  Gar- 
van,  4  Dev.  (N.  Car.)  223;  Hargrove  v, 
Powell,  2  Dev.  &  B.  (N.  Car.)  97;  Hal- 


6.  Adam  v.  Ames  Iron  Co.,  24  Conn. 

235- 

In  Hammond  v.  Morrison,  33  Md. 

95,  it  is  said  :  "  It  is  true  that  the  pos- 
session of  one  tenant  in  common  is,  in 
contemplation  of  law,  the  possession 
of  all  his  cotenants,  unless  there  be  an 
ouster  of  them,  and  in  that  event  only 
can  one  tenant  in  common  maintain 
an  action  of  ejectment  against  his  co- 
tenants.  The  ouster  need  not  be  ac- 
companied by  positive  force,  but  must 
be  established  by  acts  or  declarations 
brought  home  to  the  knowledge  of  the 
cotenant."  See  also  Van  Bibber  v. 
Frazier,  17  Md.  436. 
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Ovtar  bj  Forae — ^Knowledge. — But  it  is  not  necessary  that  the  ouster 
should  be  accompanied  by  force,^  although  it  must  be  brought 
to  the  knowledge  of  the  cotenant.^ 

QvMtloii  for  Jury. — Whether  there  has  been  an  ouster  or  not  is  a 
matter  of  fact  for  the  finding  of  the  jury,'  and  various  circum- 
stances may  be  proved  from  which  the  jury  will  be  authorized  to 
infer  the  same.* 

XTT.  Yevdob  asb  PlTBGHAflBB — 1.  Oeneially. — Ejectment  may  be 
maintained  by  a  vendor  to  recover  possession  of  real  estate  from 
a  purchaser  who  has  gone  into  possession,  with  the  permission  of 
the  vendor,  under  a  contract  of  purchase  with  the  terms  of  which 
he  fails  or  refuses  to  comply,  the  vendor  being  then  at  Uberty  to 
treat  the  contract  as  rescinded,'^  provided  the  contract  be  first 

1.  Hammond  v.  Morrison,  33  Md.  furnish  of  a  conversion    in    trover." 

95;  Harmon  v.  James,  7  Smed.  &  M.  Newell  v.  Woodruff,  30  Conn.  498. 

(Miss.)   iii;   Corbin   v.   Cannon,    31  One  who  depends  on  merits  in  the 

Miss.    570;    Shrawder    v.    Snyder,  6  action  bj  his  cotenant,  and  denies  the 

Montg.  (Pa.)  66.     Where  one  of  sev-  latter's  title,  cannot  set  up  in  bar  that 

eral  tenants  in  common  in  possession  there  was  no  ouster  or  demand  of  pos- 

claims  the  exclusive  right  to  posses-  session  before  action  brought.     South- 

sion,  under  title   adverse   to  his  co-  ern  Cotton  Oil  Co.  v,  Henshaw,  89 

tenants,  there  is  an  ouster  on  which  Ala.  448. 

the  latter  may  have  ejectment.    Lundj  Denial  of  Oiuter. — Where  defendant 

V,  Lundy,  131  111.  138.  in  ejectment  shows  by  affidavit  that  he 

S.  Hammond  v,  Morrison,  33  Md.  95.  is  coparcener,  joint  tenant,  or  tenant  in 

3.  Harmon  v.  James,  7  Smed.  &  M.  common,  and  denies  actual  ouster,  the 

(Miss.)  III.  court  will  permit  him  to  confess  lease 

GtrenmstaBcea    Sliowlng    Onitar. — In  and    entry    only,  without  confessing 

ejectment  by  one  claiming  to  be  a  co-  ouster,    Doe    v.  Roe,   2  Taunt.  397 ; 

tenant  with   defendant  the  latter  in-  Van  Bibber  v.   Frazier,  17  Md.  436; 

dorsed  these  words  on  the  writ :  **  I  ac-  or  to  confess  ouster  of  nominal  plaintiff 

cept  service  of  this  writ,  and  acknowl-  in  case  an  actual  ouster  of  plaintiff's 

edge  the  same  to  be  legally  served  on  lessor  by  defendant  is  proved,  but  not 

me  •  •  *;  and  that  I  am  in  possession  otherwise.    Den  v.  Bordine,  20  N.  J. 

of  the  land,  etc.,  described  in  said  writ  L.  394. 

and  declaration,  claiming  the  same  as  The  Grantee  of  a  BpecULc  Quantity  of 

my  own."     It  was  held  that  the  jury  Land  in  a  larger  tract,  thereafter  to  be 

were  authorized  from  this  indorsement  segregated,  becomes  a  tenant  in  com- 

toinferanouster  before  the  commence-  mon  with  his  grantor,  and  may  main- 

mentofthesuit.  Giddingst;.  Canfield,4  tain  ejectment  against  his  cotenant. 

Conn.  483.  Lawrence  v.  Ballon,  37  Cal.  518. 

The  mere  building  of  a  fence  around  AdToree  Foasenlon. — A  joint  tenant, 

the  land  by  the  husband  of  one  tenant  by  an  open  and  notorious  possession 

in  common  is  not  such  an  exclusion  of  of  twenty  years  adverse  to  his  coten- 

the  cotenants  as  authorizes  ejectment,  ants,  may  acquire  such  a  title  as  will 

Yager  v.  Larsen,  22  Wis.  184.  enable  him  to  sustain  ejectment  against 

1  Hargrove  v.  Powell,  2  Dev.  &  B.  them.     Russell    v,    Marks,    3   Mete. 

(N.  Car.)  97.  (Ky.)  37. 

Demand  of  Poeiesalon. — **  It  has  been  5.  Alabama, —  Seabury  v.  Doe,  22 

deemed  eminently   proper    and    safe,  Ala.  207 ;  Clements  v.  Taylor,  65  Ala. 

before  bringing  an  action  of  ejectment  363. 

against  a  tenant  in  common,  to  test  the  California, — Gaven  v.  Hagen,  15 
intent  with  which  the  property  is  hold-  Cal.  208;  Hicks  v.  Lovell,  64  Cal.  14; 
en  by  a  formal  demand  to  be  let  into  the  Central  Pac.  R.  Co.  v.  Mudd,  59  Cal. 
enjoyment  of  the  right  claimed ;  and  a  585 ;  Kerns  v.  Dean,  77  Cal.  555 ;  Con- 
refusal  furnishes  that  clear  evidence  of  nolly  v,  Hingley,  82  Cal.  642 ;  Hannan 
ouster  which  a  demand  and    refusal  x\  McNickle,  82  Cal.  122. 
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legally  rescinded  by  the  vendor,  by  repaying  the  purchase  money 

already  paid,  with  legal  interest  thereon,  less  a  fair  rental  for  the 
premises,  and  delivering  up  the  notes  or  bonds  given  {or  the 
balance  of  the  purchase  money,  or  ofifering  to  do  so.  In  other 
words,  the  vendor  must  place  the  vendee  in  statu  quo.^    This  at 

Georgia, — Alston   v.  Wingfield,   53  it  is  necessary  to  give  notice  to  quit 

Ga.  18;  Daj  r.  Solomon,  40  Ga.  32.  before    bringine    ejectment.    In   this 

Illinois. — Dean  v.  Comstock,  32  111.  country,  genendlj,  the  rule  is  other- 

173;  Home  Mfg.  Co.  v.  Gough,  2  111.  wise." 

App.  477.  Where   Pnrobmse-moiiey  HotM  Tmi- 

Minnesota, — Thompson  v,  Ellenz,  58  ferred. — But  where  a  vendor,  who  has 

Minn.  301.  given  to  vendee  his  bond  for  titles  and 

Missouri, — De  Bernard!  v,  McElroj,  has  taken  notes  in  payment  of  the  pur- 

zio  Mo.  650;  Avery  v,  Kansas  City,  chase    money,    transfers    such   notes 

etc.,  R.  Co.,  113  Mo.  561.  without  recourse,  he  cannot,  on  his 

New  Jersey. — Tindall   v.   Den,  21  own     account,     maintain     ejectment 

N.  J.  L.  651 ;  Thackray  v.  Den,  18  N.  against  the  vendee  to  recover  the  land. 

J.  L.  I.  Tompkins  v.  Williams,  19  Ga.  569. 

New  Tork, — Jackson  v.  Moncrief,  5  An  Assignee  of  the  Contaraet  of  Pnr- 

Wend.   (N.  Y.)  26;  Dolittle  v.  Eddy,  chase  who  takes  such  assignment  as  se- 

7  Barb.  (N.  Y.)  74.  curity  for  a  debt  due  him  by  the  assignor 

Pennsylvania. — Brownv.Devitt,  131  cannot,  on  default  of  payment  of  said 
Pa.  St.  455;  Daubert  v.  Pennsylvania  debt,  maintain  ejectment  against  his 
R.  Co.,  155  Pa.  St.  178;  Moyer  v.  assignor  to  recover  the  lands.  Camp- 
Garrett,  gis  Pa.  St.  376.  See  also  bell  v.  Swan,  48  Barb.  (N.  Y.)  109. 
Spencer  v.  Tobey,  22  Barb.  (N.  Y.)  A  Purchaser  of  Mortcaged  Property 
260.  under  foreclosure  sale    can    maintain 

United  States. — Burnett  r;.  Caldwell,  ejectment  against    a    vendee   of   the 

9  Wall.  (U.  S.)29o.  property  under  an  executory  contract 

The  Whole  Law  of  this  Matter  is  sue-  of  purchase,  upon  default  in  the  paj- 

cinctly  stated  by  Swayne,  J.,  in  Bur-  ment   of  the  money  due  on  the  said 

nett  V.  Caldwell,  9  Wall.  (U.  S.)  290.  contract.    Dwightv.  Phillips, 48  Barb. 

**The     legal   principles    which    must  (N.  Y.)  116. 

govern  the  determination  of  the  case  A  Second  Vendee  of  the  same  land  maj 

are  all  well  settled.     If  the  contract  in  maintain  ejectment  against  a  first  ven- 

such  cases  be  silent  as  to  possession  dee,  in  possession  under  an  executory 

by  the  vendee,  he  is  not  entitled  to  it.  contract  of  sale,  but  in  default.    Emery 

If  the  contract  stipulates  for  possession  r.  De  Golier,  117  Pa.  St.  153;  Candcc 

by  the  vendee,  or  the  vendor  puts  him  t\  Haywood,  34  Barb.  (N.  Y.)  349. 

in  possession,  he  holds  as  a  licensee.  Qectment  by  Trustee  against  BesiA* 

The  relation  of  landlord   and  tenant  clary. — Where  one  purchased  and  paid 

does  not  subsist  between  the  parties,  for  lands  for  the  benefit  of  another  and 

The  characteristic  feature  of  that  rela-  allowed   him  to  take  possession,  but 

tion   is    wanting.     The    vendee    pays  still  retained  the  legal  title  as  security 

nothing  for  the  enjoyment  of  the  prop-  for  the  purchase  money,  he  could  cn- 

erty.     The    case    comes    within    the  force   the   payment  of   the    purchase 

category  of  a  license.     In  such  cases  money  by  ejectment  and  a  conditional 

the  vendee  cannot  dispute  the  title  of  verdict.  Reed -'.Murray,  11  Pa. St. 33f 

the  vendor  any  more  than  the  lessee  1.  Bohall    v.    Diller,    41    Cal.  533. 

can  question  the  title   of   his   lessor.  But  see  Hannan  v.  McNickle,  82  Cal. 

The  assignee  of  the  vendee  is  as  much  122 ;  Hoffman  r;.  Remnant,  72  Cal.  x; 

bound  by  the  estoppel  as  the  vendee  Abbott  v.  Chase,  13  Iowa  453. 

himself.     Upon  default  in  payment  of  Belmhnrsement  at  Trial.  —  It  has  been 

any  instalment  of  the  purchase  money,  held  sufficient  to  reimburse  any  pay- 

the   possession   becomes  tortious,  and  ment  made  on  account  of  the  purchase 

the  vendor  may  at  once  bring  eject-  at  the  trial.     Moody   v.  Vandyke,  4 

ment.     Ejectment  may  sometimes  be  Binn.  (Pa.)  31. 

maintained  when  covenant  for  the  pur-  Tender  of  Deed. — But    no  previous 

chase  money  could  not.     In  England  tender  of  a  deed  seems  to  be  considered 
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least  IS  the  general  rule.^ 

%,  SeUtion  of  Vendor  and  Yendoe. — The  relation  of  vendor 
and  vendee  under  such  circumstances  is  not  that  of  landlord  and 
tenant,*  but  the  vendee  is  considered  to  be  a  mere  licensee,*  and 
his  holding  will  not  be  deemed  to  be  adverse  to  that  of  the  vendor 
until  he  has  performed  all  the  conditions  of  the  contract  on  his 
part  and  is  entitled  to  an  absolute  conveyance.^ 

3.  Votioe  to  Quit. — Notice  to  quit  or  demand  of  possession  is, 
therefore,  not  generally  considered  in  this  country  necessary  to  be 
given  the  vendee,  on  default,  prior  to  the  bringing  of  the  action.^ 

necessary.  Wright  r.  Moore,  21  Wend,  sale,  and  he  has  no  continuing  interest 

(N.  Y.)  330.  in  the  maintenance  of  his  title,  unless 

1.  Staleyv.  Murphy,  47  111.  241.     In  he  should  be  called  upon  in  conse- 

thiscase  it  was  said  :  "  The  ordinary  quence  of  some  covenant  or  warranty 

rule  is  that  a  party  rescinding  a  con-  in  his  deed.     The  property  havinc;  bc- 

tract  must  place   the  other  party  in  come,  by  the  sale,  the  property  of  the 

statu  quo.  •  *  *  The  vendor  of  land  vendee,  he  has  a  right  to  fortify  that 

seeking  to  rescind  for  nonpayment  by  title    by  the  purchase  of    any  other 

the    vendee    should   first    return,   or  which  may  protect  him  in  the  quiet 

offer  to  return,  the  unpaid  notes  and  enjoyment  of  the  premises.    No  prin- 

purchase  money.     There  are  undoubt-  ciple  of  morality  restrains  him  from 

edly  cases  where  the  purchaser  has  doing  this;  nor  is  either  the  letter  or 

been  guilty  of  gross  laches  in  which  spirit  of  the  contract  violated  by  it. 

the  vendor  would  be  justified  in  resell-  The  only  controversy  which  ought  to 

ingtoa  third  person,  without  first  ten-  arise  between  him  and  the  vendor  re- 

dering  to  the  first  purchaser  the  money  spects  the  payment  of  the  purchase 

paid,  either  holding  it  subject  to  his  money.     How  far  he  may  be  bound  to 

order,  or  until   the  equities  between  this  by  law  or  by  the  obligations  of 

them,  growing  out  of  the  contract  and  good  faith  is  a  question  depending  on 

its  violation  by  the  purchaser,  can  be  all  the  circumstances  of  the  case,  and 

adjusted.    But  while  the  money  paid  in  deciding  it  all  those  circumstances 

need  not  be  in  every  case  returned,  as  are  examinable.*' 

preliminary  to  a  rescission  of  the  con-        8.  Dolittle  v.  Eddy,  7  Barb.  (N.  Y.) 

tract  for  nonperformance  by  the  ven-  74.    But  see  Jones  v.  Temple,  87  Va. 

:'ee,  the  unpaid  negotiable  notes  must  aio,  where  he  is  called  a  tenant  at  will. 

always  be  either  returned  or  canceled.        Where  a  vendee  goes  into  possession 

so  tliat  they  cannot  be  negotiated  and  under  an  executory  contract  of  pur- 

their  payment  enforced.   *  *  *  The  chase  and  defaults,  the  vendor  may  at 

vendor  who  rescinds  must  place  him-  his  election  treat  him  as  a  tenant  and 

self  in  a  position  where  he  cannot  en-  recover  for  use  and  occupation,  or  as  a 

force  the  co'ntract  as  against  the  vendue,  trespasser,  and  recover  possession  of  the 

He  cannot  be  permitted  to  retain  the  premises  by  ejectment.     Seabury  v, 

notes  with  the  power  of  negotiating  Doe,  22  Ala.  207. 

them  to  innocent  purchasers,  and   at        4.  Seabury  v.   Doe,   22    Ala.    207; 

the  same  time  insist  that  the  contract  Young  v.  Irwin,  2  Hayw.  (N.  Car.)  9; 

is  terminated,  and  the  rights  of  the  Briggs  v.  Prosser,  14  Wend.  (N.  Y.) 

vendee  extinguished."     See  also  Frink  227;  Jackson  v,  Johnson,  5  Cow.  (N. 

r. Thomas,  20  Oregon  265.  Y.)  74.     And  see  Benson  v.  Stewart, 

J.  Watkins  -v,  Holman,  16  Pet.  (U.  30  Miss.  49;  Matter  of  Public  Parks,  73 

S.)54;  McClanev.  White,5Minn.  178.  N.  Y.  560. 
InBlightr.  Rochester,  7  Wheat.  (U.        5.  -4/ii^a»ia.— Seabury    v.   Doe,    22 

S)  548,  Marshall,  C.  1,,  discussed  this  Ala.  207. 

question,  speaking    for  the  court  as        California. — Coates  v.  Cleaves,  92 

follows:  "The  vendee    acquires    the  Cal.  427. 

property  for  Kimself,  and  his  faith  is        G^^r^ia.— McHan  f;.  Stansell,  39Ga. 

not  pledged  to  maintain  the  title  of  197;  Day  f.  Solomon,  40  Ga.  32. 

the  vendor.    The  rights  of  the  vendor        ///i»oij.— Prentice  v.  Wilson,  14  111. 

are  intended  to  be  extinguished  by  the  91 ;  Dean  v.  Comstock,  32  111.  173. 
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The  rule  in  England^  however,  is  otherwise,*  and  in  this  country 
many  decisions  are  to  be  found  adopting,  with  more  or  less  quali- 
fication, the  English  rule.^    Thus  it  is  sometimes  said  that  notice 

Indiana. — Doe  v.  Brown,  7  Blackf.  derof  a  deed,  before  bringing  an  action 

( Ind. )  142.  of  ejectment."  So  when  lands,  after  be- 

Kentucky. — Bedford  v.  Thomas,  6  B.  ing  sold  by  the  state  to  one  partj,  are  re- 

Mon.  (Ky.)  332.  sold  by  the  state  for  the  nonpajment 

Minnesota, — McClane   v.  White,  5  of  the  purchase  money,  the  subsequent 

Minn.  178.  purchaser  may  maintain  ejectment  foi 

New  York, — Smith  v,  Stewart,  6  the  same  without  first  ser^ing  the  first 
Johns.  (N.  Y.)  46;  Wright  v,  Moore,  21  purchaser  with  a  notice  to  quit.  Can- 
Wend.  (N.  Y.)  230;  Pierce  v,  Tuttle,  53  dee  v,  Hajwood,  34  Barb.  (N.  Y.  349.) 
Barb.  (N.  Y.)  155 ;  Jackson  v.  Kings-  No  notice  to  quit  is  necessary  bj 
ley,  17  Johns.  (N.  Y.)  158;  Jackson  v,  proof  of  a  contract  of  purchase  by  de- 
Moncrief,  5  Wend.  (N.  Y.)  26;  Dolit-  fendant  withastranger  between  whom 
tie  V,  Eddy,  7  Barb.  (N.  Y.)  74;  Jack-  and  the  lessor  of  the  plaintiff  no  con- 
son  V,  Miller,  7  Cow.  (N.  Y.)  747,  6  nection  is  shown  in  respect  of  the  title 
Wend,  (N.  Y.)  228;  Whiteside  v.  Jack-  to  the  property.  Petty  r.  Graham,  13 
son,  I  Wend.  (N.  Y.)  418;  Powers  v.  Ala.  568. 

Ingraham,  3  Barb.  (N.  Y.)  576;  Hotal-  1.  Right  t>.  Beard,  13  East  210;  Doe 

ing  V,  Hotaling,  47  Barb.  (N.  Y.)  163;  v,  Jackson,  i  B.  &  C.  448,  8  E.  C.  L 

Candee  v.  Haywood,  34  Barb.  (N.  Y.)  191,     But  see  Doe  v.  Boulton,  6M.  & 

352.  S.  148. 

Ohio. — Baker   xu  Gittings,  16  Ohio  Agreement  Operating  as  Oanie  of  Be- 

485.  entry. — But  where  the  executory  agree- 

Tennessee. — Den    v.    Webster,    10  ment  under  which  defendant  entered 

Yerg.  (Tenn.)  513.     See  also  Spencer  provided   that   if  the   balance  of  the 

V.  Tobey,  22  Barb.  (N.  Y.)  260;  Moak  purchase    money    was    not    paid,  he 

V,  Bryant,  51  Miss.  560.  should  forfeit  the  instalments  alreadr 

United  States. — Gregg  v.  Von  Phul,  paid  and  should  not  be  entitled  to  an 

I  Wall.  (U.  S.)  274.  assignment  of  the  lease,  it  was  held 

**As  a  general  principle,  where  a  that  the  agreement  operated  as  a 
party  acquires  the  possession  of  land  clause  of  re-entry  on  breach  of  cove- 
under  an  executory  contract  of  pur-  nant  in  a  lease  and  that  notice  and 
chase,  the  vendor  cannot  maintain  demand  were  unnecessary.  Doe  v. 
ejectment  against  him  until  he  hasde-  Sayer,  3  Campb.  8. 
manded  possession  or  given  him  notice  Where  one  is  in  possession  of 
to  quit.  The  possession  of  the  pur-  premises  under  an  agreement  contain- 
chaser,  being  lawful  in  its  inception,  ing  this  clause,  ^'  in  case  a  failure  is 
does  not  become  wrongful  until  he  is  made  in  any  of  the  payments,  previous 
called  upon  to  restore  it.  *  *  *  But  the  to  the  deed  being  executed,  that  the  said 
right  to  retain  the  possession  may  be  [vendor]  shall  be  privileged  to  take 
forfeited  by  the  purchaser.  If  he  re-  possession  of  the  premises,**  he  is  not 
pudiates  the  contract  under  which  he  entitled  to  notice  to  quit  or  demand  of 
obtained  the  possession,  or  fails  to  com-  possession;  the  lessor  of  the  plaintiff 
ply  with  its  terms,  the  seller  is  at  liberty  is  authorized  by  the  letter  of  the  agree- 
to  treat  the  contract  as  rescinded  and  ment  to  take  possession,  and,  having 
regain  the  possession  by  an  action  of  the  right  of  entry,  can  maintain  eject- 
ejectment.  In  such  case,  neither  a  ment,  and  no  notice  or  demand  is 
demand  of  possession  nor  a  notice  to  necessary.  The  failure  of  the  pay- 
quit  is  necessary.'*  Prentice  t'. Wilson,  ment,  like  the  effluxion  of  the  fixed 
14  111.  91.  time  of  a   lease,  is  sufficient  notice. 

In  Hotaling  v.  Hotaling,  47  Barb.  Den  v,  McShane,  13  N.  J.  L.  35. 

(N.  Y.)  167,  it  was  said  :  "The  author-  2.  Costigan  v.  Wood,  5  Cranch  (C 

ities  hold,  beyond  any  question,  that  C.)  507;  Fears  v.  Merrill,  9  Ark.  559; 

when  the  purchaser  of  land  has  made  Twyman  v.  Hawley,  24  Gratt.  (Va.) 

default  in  the  payment  of  money,  under  512. 

an  executory  contract,  no  notice  to  quit  Szchanffe  of  Land. — Where  parties  ez- 

is  necessary,  nor  any  demand  of  the  change  land  and  enter  into  possession 

amount  due,  or  of  the  possession,  or  ten-  under  a  contract  to  deed  to  each  other 
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or  demand  is  not  necessary  where  the  vendee  has  repudiated  his 
contract  and  converted  his  possession  into  a  tortious  possession,^ 
but  that  a  mere  failure  to  pay  the  instalments  of  purchase  money 
is  not  sufficient  to  produce  that  condition,  and  in  such  case  notice 
or  demand  is  necessary.^  It  is  also  sometimes  said  that  a  vendee 
under  such  circumstances  is  a  tenant  at  will,  or  quasi  tenant  at 
will,  and  that,  at  least,  a  mere  demand  of  possession  is  necessary 
before  bringing  ejectment.* 

4.  Vendee  Hot  in  DefiEtnlt. — But  the  action  cannot  be  maintained 
where  the  vendee  is  not  in  default,^  and  in  all  cases  the  burden 
of  proof  is  on  the  plaintiff  to  show  such  default.* 

at  a  particular  daj,  neither  can  main-  session ''  seems  always  to  have  its  literal 

lain  ejectment  against  the  other  with-  meaning.      Some  decisions   carefully 

out  notice  and  an  offer  to  rescind  the  make  a  distinction  in  their  use  of  the 

contract.     Maynard  v.  Cable,  Wright  two  terms.     Thus  in  Venable  v.  Mc- 

(Ohio)  i8.  Donald,  4  Dana  (Ky.)  337,   and  Ross 

1.  Peters  V.  Allison,  i  B.  Mon.  (Ky.)  v.  Van  Aulen,  42  N.  J.  L.  49,  in  the 
232.  See  also  Getty  v.  Peters,  82  case  put  in  the  text,  a  demand  of  pos- 
Mich.  661.  session   is   held    necessary   but   not  a 

Vendee  oat  of  PossesBloii. — Where  a  regular  notice  to  quit, 
vendee  has  been  out  of  possession  for  Where  A  sold  his  farm  to  B,  the  latter 
five  or  six  years  after  default  in  his  pay-  agreeing  to  pay  a  certain  sum  in  four 
mentsand  then  re-enters,  his  possession  annual  payments  and  twenty-five  bush- 
is  tortious  and  no  demand  is  necessary  els  of  wheat  annually  during  the  lives 
before  ejectment.  Connolly  v.  Hing-  of  A  and  B,  and  B  entered  into  pos- 
ler,  82  Cal.  642.  session  and  made  certain  payments  of 

2.  Harle  r.  McCoy,  7  J.  J.  Marsh,  money,  and  also  twenty-five  bushels 
(Ky.)  318.  And  see  Landers  v.  Beau-  received  by  A  as  rent,  and  B  failed  to 
champ,  8  B.  Mon.  (Ky.)  493 ;  Harrison  keep  this  up  and  A  brought  ejectment, 
V.  Hord,  12  B.  Mon.  (Ky.)  477.  it  was  held  that  B  was  a  tenant  of  A 

Where  vendee  enters  into  possession  and  entitled  to  notice  to  quit.  Jack- 
under  an  executory  contract  of  pur-  son  v.  Niven,  10  Johns.  (N.  Y.)  335. 
chase  and  fails  to  pay  balance  of  pur-  4.  Love  v.  Watkins,  40  Cal.  547 ; 
chase  money,  although  demanded,  the  Downer  v.  Richardson,  9  Vt.  377 ;  Doe 
vendor  cannot  sustain  ejectment  with-  v.  Jackson,  i  B.  &.  C.  448,  8  E.  C.  L. 
out  notice  to  quit,  or  notice  that  the  191 ;  Carr  v.  Carr,  52  N.  Y.  251. 
contract  is  rescinded,  or  demand  of  Rule  in  Alabama. — The  rule  in  this 
payment  and  notice  of  rescinding,  state  seems  to  be  different.  Here  it 
Costigant/.Wood,  sCranch  (C.C.)5o7.  would  appear  that  the  vendee  cannot 

8.  Jones  v.    Temple,   87    Va.   210;  defeat  ejectment  by  the  vendor,  even 

Williamson  v,  Paxton,  18  Gratt.  ( Va.)  though  all  of  the  purchase  money  has 

475;  Butner  r.  Chaffin,  Phil.  (N.  Car,)  been  paid,  because  he  has  not  a  le^al 

497;  Guess  V,  McCauley,   Phil.    (N.  title.     Collins    v.   Doe,   33    Ala.    91; 

Car.)  514;   Dennis  v.    Warder,   3   B.  Nickles  v.  Haskins,  15  Ala.  619.     And 

Mon.  (Ky.)  176;  Stackhouse  v.  Doe,  5  see  Chapman  x).  Glassell,  13  Ala.  50; 

Biackf.  (Ind.)  570.  Trammell  v,  Simmons,  17   Ala.  411; 

I>lsti]ictlon  between  Notice  to  Quit  and  Elmore  x\  Harris,  13  Ala.  360;  Sellers 

Demand  of  PoseeMlon. — ^The  cases  are  t\  Hayes,  17  Ala.  749;  James  v.  Tait, 

somewhat  confusing  on  this  question  8  Port.  (Ala.)  476. 

of  the  necessity  of  notice  to  quit  or  de-  But  a   vendee   in  possession  under 

mand  of  possession.     The  two  phrases  such  circumstances,  who  continues  in 

are  generally  understood  to  mean  the  possessioji  ten  years  after  the  payment 

same  thing,  but  it  is  clearly  seen  that  of  the  purchase  money,  acquires  a  title 

many  decisions  use  the  former  very  on  which  he  may  maintain  or  defeat 

frequently  when  they   have  in  mind  ejectment  by  or  against  the  vendor, 

the  common-law  six  months'  notice  to  Tayloe  f,  Dugger,  66  Ala.  444.    See 

quit,  or  a  notice  of  some  other  definite  Tillman  v.  Spann,  68  Ala.  102. 

time,  while  the  phrase  ^*  demand  of  pos-  0.  Roland  i;.  J^'ischer,  30  111.  224. 
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6.  Bftoppel  to  Deny  Title. — Although  the  relation  between  vendor 
and  vendee  of  land  who  have  contracted  together  for  the  sale  and 
the  purchase  of  the  same,  under  which  contract  vendee  has  taken 
possession,  is  not  that  of  landlord  and  tenant,^  yet  it  is  generally 
held  that  the  vendee  is  estopped  from  disputing  the  title  of  the 
vendor,  or  setting  up  an  outstanding  title  in  a  third  party  to  defeat 
the  same,  or  an  adverse  title  in  himself,^  unless  he  can  show  that 
in  ;some  way  he  was  deceived,  or  imposed  on,  in  making  the 
agreement.' 

6.  Aotioii  by  Vendee. — In  Pennsylvania  the  action  of  ejectment 
has  been  resorted  to,  and  may  be  maintained  by  the  vendee 
against  the  vendor  to  enforce  the  specific  performance  of  the 
articles  of  purchase  entered  into  between  them,  wherever  a  court 
of  equity  would  sustain  a  bill  for  that  purpose  ;^  but  the  better 
rule  undoubtedly  is  that  the  title  of  the  vendee  under  an  execu- 
tory contract  of  sale  being  equitable  only,  cannot  be  regarded  in 
a  court  of  law  so  as  to  warrant  him  in  bringing  an  ejectment^ 

And,  having  done  so,  the  vendee  can  relying  solely  upon  the  title  conTeyed 

only  defend  by  rebutting  the  evidence  to  nim,  question  its  validity  when  set 

of  the  plaintiff  and  establishing  a  com-  up  by  the  latter.     In  other  words,  he 

plete  performance  on  his  part.     Pierce  cannot  assert  that  the  title  obtained 

V.  Tuttle,  53  Barb.  (N.  Y.)  155.  from  his  grantor,  or  through  him,  is 

1.  Blight  t;.  Rochester,  7  wheat.  (U.  sufficient  for  his  protection  and  not 
S-)  535»  Watkins  r.  Holman,  16  Pet.  available  to  his  contestant.  Where 
(U.  S.)  54;  Dolittle  V.  Eddy,  7  Barb,  both  parties  assert  title  from  a  com- 
(N.  Y.)  74.  mon   grantor,  and   no   other    source, 

2.  Jackson  v.  McGinness,  14  Pa.  St.  neither  can  deny  that  such  grantorhad 
331 ;  Coates  v.  Cleaves,  92  Cal.  427 ;  a  valid  title  when  he  executed  his  con- 
Burnett  w.  Caldwell,  9  Wall.  (U.  S.)  veyance." 

390;   Hill  V.  Winn,  60  Ga.  357;  Sea-  4.  Hawn  v.  Norris,  4Binn.  (Pa.)77; 

bury  t;.  Doe,  22  Ala.  207;  Heermans  v.  Harris  v.  Bell,   10  S.  &  R.  (Pa.)  39; 

Schmaltz,  7  Fed.  Rep.  566;  McClana-  Henderson  v.  Hays,  2  Watts  (Pa.)  150; 

han  V.  Barrow,  27  Miss.  664.     See  also  Vincent    t».   Hun,   4   S.   &  R.  (Pa.) 

Spencer  v.  Tobey,  22  Barb.  (N.  Y.)  301 ;  Stein  v.  North,  3  Yeates  (Pa.) 

260;  Baumgarten  v.   Smith,  37  Tex.  324;  Com.  v.  Cochran,  5  Binn.  (Pa.)  87; 

439;  Bradstreet  v.  Huntington,  5  Pet.  Tyson   v.   Passmore,   2    Pa.   St  122; 

(U.  S.)  402 ;  Lesher  v,  Sher^vin,  86  111.  Brawdy  v.  Brawdy,  7  Pa.  St.  158;  Gal- 

420;  Sanford  ik  Cloud,  17  Fla.  557.  loway  v.  Home,  2  Del.  (Pa.)  515. 

And  the  fact  that  vendee  was  in  And  this,  it  seems,  without  bring* 
possession  when  the  agreement  was  ing  into  court  the  balance  of  the  pur- 
entered  into  makes  no  difference.  Jack-  chase  money  due.  D' Arras  xk  Kerser, 
son  V.  Ayers,  14  Johns.  (N.  Y.)  224.  26  Pa.  St.  249.     See  Harris  r.  Bell,  10 

8.  Jackson  v.  Ayers,  14  Johns.  (N.  S.  &  R.  (Pa.)  39;  Wykoff  v.  Wjkoff, 

Y.)  224.  3  W.  &  S.  (Pa.)  481 ;  Chase  t».  Irvin, 

In  the  recent  case  of  Robertson  v,  87  Pa.  St.  286. 

Pickrell,  109  U.  S.  615,  Field,  J.,  in  de-  a60igia.~It  seems  that  this  may  also 

livering  the  opinion  of  the  court,  after  be  done  in  Georgia  on  payment  of  all 

first  quoting  the  extract  from  Blight's  the  purchase  money  due  or  UDCOodi- 

Lessee,  p.  548,  referred  to  above,  goes  tional  tender  of   the    same.    Doc  v. 

on  to  say :  **  To  this  general  statement  Swift,  39  Ga.  91. 

of  the  law  there  is  this  qualification,  5.  Trammel!  v.  Simmons,  17  Ala. 

that  a  grantee  cannot  dispute  his  grant-  411. 

or's  title  at  tlie  time  of  conveyance  so  The  obligee  in  a  bond  to  make  title 

as  to  avoid  payment  of  the  purchase  to   land,  who  goes  into  land  under  a 

price  of  the  property ;  nor  can  the  gran-  parol  agreement  that  he  may  occupy 

tee  in  a  contest  with  another,  whilst  the  same  until  the  purchase  money  is 
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Xm.  MOBTGAGOB  AHB  MoBTOAaiE.— The  question  of  the  right 
to  bring  the  action  of  ejectment  by  or  against  mortgagors  and 
mortgagees  depends  almost  entirely  upon  questions  of  substantive 
law,  such  as  who  has  the  legal  title  and  the  right  to  possession. 
A  treatment  of  this  subject  would  be  out  of  place  in  a  work  on 
procedure,  and  the  practitioner  is  referred  to  the  title  Mortgages 
in  the  Am.  and  Eng.  Encyc.  of  Law.* 

ZIV.  Thb  Action  bt  Lavdlobd  AOAnrtr  Tsvavt. — ^The  action  of 
ejectment  is  also  frequently  resorted  to  by  landlords  on  the  deter- 
mination of  tenancies  to  recover  possession  of  the  lands  demised. 
But  before  a  landlord  can  proceed  by  ejectment  against  his  tenant 
the  lease  must  be  legally  terminated.  A  discussion  of  ejectment 
in  this  connection  would  therefore  turn  almost  entirely  upon  the 
various  ways  of  terminating  the  lease ;  this,  it  is  believed,  is  outside 
the  scope  of  this  article,  since  it  is  entirely  a  part  of  the  substantive 
law  of  landlord  and  tenant,  and  the  reader  is  referred  to  the  title 
Landlord  and  Tenant  in  the  Am.  and  Eng.  Encyc.  of  Law. 

XV.  TheBeglabatiov— 1.  In  General— ^.  At  the  Common  Law. 
—At  the  common  law  the  action  of  ejectment  was  begun  by  filing 
a  declaration  in  the  name  of  a  fictitious  plaintiff  against  a  ficti- 
tious defendant,  in  which  the  nominal  plaintiff  alleged  that  the  land 
sought  to  be  recovered  had  been  leased  *  to  him,  for  a  term  of  years  • 

due,  is  only  a  tenant  at  will  to  obligor,  Improper  Demise  Btrlokea  ftom  Deo- 

and  cannot  eject  the  latter  or  any  one  laratioii. — Where  a    person   has  been 

taking  title  from  him.     Richardson  v.  improperly  made  a  lessor  in  the  dec> 

Thornton,    7    Tones    (N.    Car.)    458;  laration,   the  court    will,  on  motion, 

Trammell  v.  Simmons,  17  Ala.  411.  strike  out  the  demise.    McConnel  v. 

1.  As  to  letting  a  mortgagor  or  Johnson,  3  111.  532.  Thus  where  one  of 
mortgagee  in  to  defend,  see  j«/ra,  IX.,  the  lessors  of  the  plaintiff  is  dead,  the 
6.    Mortgagor  and  Mortgagee.  court  will  permit  all   the  counts    in 

2.  Demtse  mmfe  Bo  Oomaiitent  with  which  he  is  named  as  lessor  to  be 
Tttle  of  Loiaor. — Although  this  demise  stricken  out.  Jackson  v,  Ditz,  i  Johns, 
is  fictitious,  it  has  always  been  re-  Cas.  (N.  Y.)  393;  Jackson  t>.  Rey- 
quiredtobe  consistent  with  the  title  nolds,  i  Cai.  (N.  Y.)  20;  Jackson  tr. 
of  the  plaintiff's  lessor.  Thus  it  was  Bankcraft,  3  Johns.  (N.  Y.)  259;  Cole- 
held  that  there  could  be  no  recovery  man  v.  Henderson,  3  111.  2c i;  Greer 
where  the  lessor  had  no  claim  to  a  sub-  v.  Smith,  7  Yerg.  (Tenn.)  487. 
sisting  title  or  interest  in  the  premises.  Domloe  Btricken  Out  by  GoBseat. — ^Tho 
Jackson  v.  Paul,  3  Cow.  (N.  Y.)  503.  plaintiff  may  strike  out  the  name  of  a 

Lweor  Dead  al  Date  of  Leaae. — Al-  lessor  with  the  consent  of  the  defend - 

though  the  lease  is  fictitious^  the  les-  ant  on  payment  of  a  proportion  of  the 

sor  of  the  plaintiff  must  have  been  costs.    Jackson  v.  Stiles,  5  Cow.  (N. 

■liTeatthe  date  of  the  demise,  Jones  Y.)  418. 

V.  Tarver,  19  Ga.  279;  Bond  v.  Wat^  8.  It  was  usual  €0  lay  the  demises 

son,  ao  Ga.  135;  for  there  can  be  no  as  far  back  as  the  lessor's  title  will  ad- 

recovery  on  the  demise  of  a  dead  les-  mit,  because  the  judgment  in  «ject- 

sor.  Doe  V.  Butler,  3  Wend.  (N.  Y.)  ment  was  and  is  conclusive  evidence 

149;  Watson  V,  Tindal,  24  Ga.  494.  of  the   right  of  the  lessor  to  all  the 

BeaKh  of  Lesaor  after  Sntt  Bnmclit. —  mesne  profits  subsequently  accruing. 

When   the    lessor    dies  between  the  Adams  on  Ejec.  212. 

bringing  of  the  suit  and  the  trials  it  Lengtli  of  Demise. — ^There  is  no  es- 

has  been  held  that  costs  only  can  be  tablished  rule  as  to  the  duration  of  the 

recovered.    Watson  v,  Tindal,  24  Ga.  fictitious  lease,  except  that  it  must  not 

494;  Doe  V,  Lewis,  39  Ga.  45.  elapse  before  trial  and  judgment.    If  a 
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not  yet  expired,^  by  the  real  plaintiff.* 

ViuMitlioriMd  DemiMi. — The  plaintiff  should  not,  however,  insert 
demises  in  the  names  of  parties  without  their  authority,  for  the 
court  will,  on  motion,  order  such  demises  to  be  struck  out  of  the 
declaration,  unless  a  sufficient  indemnity  isgiven^  in  the  suit  that, 

lease  be  stated  which  runs  out  before  doubt  has  existed  as  to  the  holder  of 
trial  and  judgment,  the  judgment  will  the  legal  title  in  the  premises,  to  de- 
be  erroneous.  Lindsey  v.  Henderson,  clare  upon  several  separate  and  distinct 
27  Miss.  502.  demises  from  the  several  persons  in 

1.  I16M6  Bxplrlng  before  Trial. — No  interest.  Any  one  of  these,  if  proven, 
recovery  can  be  had  under  a  lease  would  be  sufficient  to  sustain  the  ac- 
which  has  expired  at  the  time  of  the  tion.  Surget  v.  Little,  24  Miss.  118; 
trial  in  the  absence  of  an  amendment.  Adams  on  Ejec.  211 ;  Glidden  v.  Doe, 
Roe  V.  Doe,  30  Ga.  608.  10  Ala.  166. 

Title  Explilng  before    Jndcment. — If  Joint  and   Several    Demlae. — If  the 

the  right  or  title  of  the  plaintiff  expires  plaintiff  allege  a  joint  and  several  de- 

after  the  commencement  of  the  suit,  mise,  he  will  be   entitled  to  recover 

but  before  the  trial,  he  is  entitled  to  a  upon  proof  of  title,  either  in  all  the 

judgment  for  his  damages  by  reason  of  lessors  jointly  or  in  any  one  of  them, 

the  withholding  of  the  premises.    Jack-  Doe   v.   Dignowitty,   4  Smed.  &  M. 

son  V,  Davenport,  18  Johns.  (N.  Y.)  (Miss.)  57. 

295 ;  Freedly  v.  Mitchell,  2  Pa.  St.  100.  Joint  Action  Docketed  as  Two  Bntts.— 

A  statute  so   providing,  however,  ap-  If  what  is   really  a  joint  action  be 

plies  only  to  cases  in  which  the  plain-  docketed  as  two  suits,  they  will  not  be 

tiff's  title  has,  in  fact,  expired  pending  permitted  to  be  separately  pleaded  to 

the  suit.     Hunt  v.  O'Neill,  44  N.  J.  L.  a  consolidation  of    actions.     Reid  t. 

564.     It  has  no  application  where  the  Dodson,  i  Overt.  (Tenn.)  396. 

plain tiif  conveys  his  estate  to  a  third  3.  bidemnity  ODvlatee    Necesitty  fiff 

person  pendente  lite.     In  such  case  the  Leaaor'e  Consent. — If  the  use  of  the  name 

plaintiff   is    entitled  to   recover.  Van  of  a  lessor  be  necessary  to  sustain  the 

Rensselaer  V.Owen,  48  Barb.  (N.Y.)  61.  plaintiff's  case,  he  may  use  the  name 

2.  Failure  to  Name  Leseon. — Where  of  such  lessor,  even  without  his  con- 
the  plaintiff  alleged  a  demise  of  John  sent,  provided  he  offers  indemnity  for 

G ,  attorney  in  fact  for  the  heirs  all  loss  occasioned  thereby.     Fain  i'. 

of  James  G ,  but  failed  to  name  Garthright,  5  Ga.  6;  English  v.  Doc, 

the  lessors  of  the  plaintiff,  the  declara-  7  Ga.  387;  Doe  v.  White,  36  Ga.  432. 

tion  was  held  insufficient.     Taylor  v.  Foundation  finr  Uee  of  Tlilrd  Penoa  u 

Gilkerson,  4  Bibb  (Ky.)  410.  Leesor. — Although  the  plaintiff  may  use 

Beveral   Plalntlflb. — ^The   declaration  the  name  of  a  third  person  as  lessor, 

may  contain  counts  in  the  names  of  he  should  show,  in  such  case,  that  be 

different  persons.  Smith  v,  Dewey,  15  has  a  bona  fide  subsisting  claim  to  the 

Wend.  (N.  Y.)  601 ;  and  the  plaintiffs  premises,  together  with  the  connection 

may  give  evidence  of  their  titles  to  dif-  between  his  title  and  that  of  hisalleged 

ferent  portions  of  the  premises.     Jack-  lessor,  or  he  should  show  authority 

son  V.  Sidney,  12  Johns    (N.  Y.)  185.  from  him  in  whom  the  paramount  title 

Demises  in  Name  of  Grantor  and  is  vested  to  institute  the  suit  in  his 
Grantee. — Where  the  plaintiff  alleges  name.  Adams  v.  McDonald,  29  Ga. 
two  demises  in  his  declaration,  one  in  571 ;  Turner  v,  Tubersing,  67  Ga.  161. 
the  name  of  the  grantor,  and  the  other  Waxranty  Not  Authority  for  iBHrtioii 
in  the  name  of  the  grantee,  he  may  re-  of  Demlae. — The  plaintiff  is  not  author- 
cover  in  the  name  of  the  grantor,  al-  ized  to  insert  a  count  upon  the  demise 
though  the  conveyance  by  which  the  of  his  grantor  by  the  warranty  of  the 
grantee  claims  is  inoperative  by  an  ad-  latter,  and  a  count  so  inserted  majbe 
verse  posession,  Jackson  v,  Leggett,  7  stricken  out.  Doe  v.  Garrison,  iDana 
Wend.  (N.  Y.)  377;  whether  the  ac-  (Ky.)  35. 

tion  is  brought  in  the  names  of  ficti-  Spedflc    Gharge.  —  If  the  defendant 

tiousor  real  parties.   Ely  i;.  Ballantine,  desires  to  raise  a  question  as  to  any 

7  Wend.  (N.  Y.)  470.  one  of  the  alleged  titles,  he  should  ^0 

Customary  to  Allege  Several  Demlaes.  so  by  asking  for  a  specific  charge  on 

—It  has  been  customary,   when  any  that  particular  demise.   Otherwise  the 
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by  virtue  of  the  said  lease,  he  had  entered  upon  the  land,  and 
that  after  such  entry^  the  nominal  defendant  had  ejected  him 
therefrom. 

b.  As  Modified  by  Statute. — One  by  one  the  several  states 
have  enacted  statutes  doing  away  with  the  technicalities  of  the 
common  law.  The  fictions  of  the  ancient  practice  have  been 
abolished  and  the  action  required  to  be  brought  by  the  real 
claimant  against  the  real  defendant.^ 

8.  Filing  and  Entitling — nung. — While  the  declaration  is,  in  itself, 
a  kind  of  writ  or  process,^  it  Is  not  a  process  in  the  sense  that  it 
may  be  filed  in  vacation.^  On  the  contrary,  it  should  be  filed  and 
entered  in  the  records  of  the  court  at  the  term  to  which  the 
defendant  is  warned  to  appear.^ 

judge  maj  pass  over  that  demise  in  demise  should  be  laid  subsequent  to  the 
bis  charge  to  the  jury.   Glidden  t;.  Doe,    bar  of  the  statute.     Schoonmaker  t^. 

10  Ala.  i66.  Doolittle,  ii8  111.  605. 

1.  Date  of  Demise  must  Be  Bnlweqnent  2.  Application  of  Statute. — ^The  stat- 
ic SSgnt  of  Xntry. — The  date  of  the  utes  abolishing  the  fictions  in  eject- 
aileged  demise  has  always  been  held  ment  are  limited  in  their  application  to 
so  far  material  that  it  must  be  subse-  cases  where  ejectment  was  previously 
quent  to  the  accrual  of  the  claimant's  the  proper  remedy.  They  were  not 
right  of  entry ;  for  if  the  lessor  have  intended  to  apply  to  the  common-law 
not  a  right  to  enter,  he  cannot  have  a  writ  of  right.  Henry  v.  Thorpe,  14 
right  to  demise  the  land.     Adams  on  Ala.  103. 

Ejectment  213 ;  Crawford  v.  Green,  i  BnlMtantlal   Conlbxmltsr     to     Statute 

Harr.  (Del.)  464;   Wood  v.  Morton,  Buffleient.^Substantial conformity  only 

11  111.  547;  Holt  V,  Rees,  44  111.  30;  to  the  statute  is  required.  The  words 
Schoonmaker  v.  Doolittle,  118  111.  605;  of  the  statute  may  be  dispensed  with, 
Siglart;.  Van  Riper,  10  Wend.  (N.  Y.)  provided  other  language  of  the  same 
4x4;  Van  Alen  v.  Rogers,  i  Johns.  Cas.  import  be  used.  Dunn  v.  Remington, 
(N,  Y.)28i;  Coxe   v.  Joiner,  3  Bibb  9  Neb.  82. 

(Ky.)  297.  And  a  declaration  averring  Bpedal  Complaints. — Special  corn- 
possession  upon  a  certain  day  will  not  plaints,  unless  prohibited,  may  be 
be  supported  by  a  deed  or  demise  dated  proper  where  the  rights  of  the  parties 
two  or  three  days  later.  Newell  v.  Mc-  depend  wholly  upon  questions  of  con- 
Lamey,  49  Mich.  232.  struction.      Lawe   v.    Hyde,  39  Wis. 

liln  at  Common  Law. — At  common  345. 

law  an  heir  could  not  recover  on  a  8.  In  so  far  that  improper  conduct 

demise  dated  within  the  lifetime  of  his  by  the  tenant  at  the  time  of  its  delivery 

ancestor  and  laid  in  his  own  name,  for  has  been  held   punishable  as  a  con- 

at  that  time  he  had  no  right  of  posses-  tempt.     Rex  v,  Unitt,  i  Stra.  567. 

aion.     Such  a  defect  is  cured    after  No  Additional   Process  Necessary  to 

issue  joined  by  the  statute  of  jeofails.  Compel  Appearance. — The  usual  decla- 

Winn  V.  Cole,  Walk.  (Miss.)  119.  ration  and  notice  are  sufficient  to  bring 

Qeetment    against    Mortgagor.  —  To  the  defendant  into  court.     No  addl- 

recover  in  ejectment  against  the  mort-  tional  process  or  writ  need  be  issued 

gagor,  the    mortgagee  must   lay  the  or  served  upon  him.     Cruise  v,  Rid- 

demise  at  a  date  subsequent  to  the  ac-  die,  21  Ala.  791. 

cruing  of  his  right  of  entry  by  default  4.  Knapp  v.  Pults,  3  How.  Pr.  (N.  Y. 

in  payment,  and  subsequent  to  a  disso-  Supreme  Ct. )  53. 

lation  of  the  tenancy  by  notice  to  quit  6.  Sliger  v.  Grants,  7  T.  B.  Mon. 

or  otherwise.    Dickenson  v,  Jackson,  (Ky.)  4oi5. 

6  Cow.  (N.  Y.)  147.  Oral  Evidence  as  to  Time  of  Filing.-- 

Where  Title  Aconlred  by  Adverse  Pos-  The  plaintiff's  attorney  may  prove  the 


.—Where  the  title  of  the  plain-  time  of  filing  the  original  declaration 
tiff  has  been  acquired  by  adverse  without  producing  the  document  itself, 
possession   under  claim  of  title,  the    provided  that  no  question  other  than 
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XntttUflg. — ^As  in  other  suits,  the  title  of  the  court^  and  the  venue 
of  the  property  should  be  stated.* 

VtmM  of  the  Purtlei. — The  names,  too,  of  the  parties  litigant  should 
be  stated  with  the  usual  accuracy,  as  no  judgment  can  be  rendered 
against  one  not  a  party  to  the  suit. ' 

8.  Location  and  BMcription  of  Proptrty — 0.  In  General.— 
The  lands  sought  to  be  recovered  by  the  action  of  ejectment  most 
be  described  with  reasonable  accuracy  in  the  declaration  or 
complaint.^ 

the  time  of  issuing  be  in  dispute.   Den  to  be  taken  against  him,  and  he  will 

V.  Hamilton,  la  N.  J.  L.  109.  be  turned  out  of  possession.    Dixon  r. 

1.  Title  a  Matter  of  Fonn.— The  title  Cavenaugh,  i  Overt.  (Tenn.)  365. 
to  the  declaration  is  not  an  essential  B^latluiB  Of  Defendants. — It  is  not 
requisite.  The  declaration  is  good  necessary  that  the  pleadings  in  eject- 
without  any  title,  Jackson  v.  Stiles,  ment  should  show  the  different  con- 
6  Cow.  (N.  Y.)  597;  or  when  entitled  ditions  and  relations  of  the  defendants, 
of  the  wrong  term.  Den  v.  Snowhill,  Crane  t'.  Seitz,  30  Mich.  453. 
13  N.  J.  Lr.  33;  Den  v.  McShane,  13  Husbana  and  Wlf». — Although  the 
N.  J.  L.  35.  husband  must  join  in  ejectment  for  tbe 

a.  Ventto  Local. — The  venue  in  eject-  lands  of  his  wife,  a  general  averment 

ment  is  local    and    confined    to    the  of  their  seisin  and  possession  will  be 

county  in  which  the  lands  are  situ-  sufficient  without  specifying  that  the 

ated.     Adams  on  Bjectment  209;  Dra-  husband  held  in  his  wife's  right.   Kel- 

per  V.  Kirkland,  i  Head  (Tenn.)  260.  sey  v.  Hanmer,  18  Conn.  316;  Watson 

Action  Brought  In  Wrong  Oonnty.^-  v.  Watson,  10  Conn.  88. 

When  any  local  action  is  brought  in  Dtdaratlon  In  Qoardlan'i  Vame  ftr 

the  wrong  county,  the  defendant  may  Ward'i  Land. — Objection  to  a  declaia- 

plead  the  fact,  or  demur  if  it  appear  tion  in  the  name  of  the  guardian  for 

on  the  record,  or  reserve  his  objection  land  of  a  ward  should  be  made  by  de- 

until  the  trial.     Blake  v.  Freeman,  13  murrer,   but  if  the  declaration  fullj 

Me.  130.  sets  forth  the  ward*8  title,  the  mere 

8.  Ford  V.  Doyle,  37  Cal.  346;  Mc-  misnomer  is  curable  by  amendment. 

Kinlay  v,  Tuttle,  42  Cal.  570.  Kinney  v,  Harrett,  46  Mich.  87. 

A  Tnutee  holding  the  legal  title  to  Baal  Partieo  beflBre  tlio  €k»vrt.— fi^eo 

land  need  not,  in  a  writ  of  entry,  set  under  the  ancient  practice,  the  court 

forth  that  he  is  trustee.     Simpson  v,  should  take  notice  of  the  real  parties 

Diz,  131  Mass.  179.  litigating.     Campbell     v.   Sproat,    i 

Residence  of  Parties. — The  situation  Yeates  (Pa.)  20. 

of  the  premises  controls  the  jurisdic-  Bnbitltatlon  of  Real  Defeodaat.— The 

tion  of  the    court    in  ejectment,  and  real  defendant  may  be  substituted  for 

consequently  it  is  unnecessary  for  the  the  nominal  one  even  after  verdict  and 

declaration  to  state  the  residence  of  judgment.   Crawford  v.  Green,  i  Harr. 

either  of  the  parties.     Doll  v.  Feller,  (Del.)  464. 

16  Cal.  432.  4.  Bush  v.  Glover,  47  Ala.  167;  Jink* 

NoiUolador  —Waiver.  ^  Unless  the  ins  v.  Noel,  3 Stew.  (Ala.) 60;  Sturde- 

nonjoinder  of  the  actual  occupants  of  vant  v.  Murrell,  8  Port.  (Ala.)  317  i 

the  premises  is  set  up  in  the  answer,  Tennessee,  etc.,  R.  Co.  v.  East  Ala- 

the  omission  may  be  held  to  have  been  bama  R.  Co.,  75  Ala.  516;  Livingston 

waived.     Clason  v,  Baldwin,  20  Civ.  County  v.  Morris,  71  Mo.  603;   Russel 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  291.  t;.Fee,  i  Browne  (Pa.)  194;  Wallace  p. 

Mlanomer  —  nea  In  Abatement.  ^  A  Elder,  5  S.  &  R.  (Pa.)  143. 

plea    in  abatement  is    admissible  in  The  plaintiff  cannot  recover  lands 

ejectment  as  in  other  actions.     Its  only  not  described  in  his  declaration.  Tiro- 

effect,  however,  is  to  discharge  thede-  good  v.  Hoyt,  42  Mich.  609. 

fendant's  bail.     The  defendant  having  Detciiptlon  In  tlM  Pnsoipe.^lf  l^nd 

disclosed  his  true  name  in  his  plea,  sued  for  be  sufficiently  described  to  tbe 

must  plead  in  chief  by  that  name,  or  the  prsecipe,  no  further  description  need 

court  will  permit  judgment  by  default  be  filed.    Cahill  v,  Benn,  6  Binn.  (Pa-) 
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Vhftt  !•  Bofttoaablo  A^Miuraoy. — What  is  reasonable  accuracy  will 
depend  largely  upon  the  facts  connected  with  the  case.  There  is 
no  accurate  and  defined  rule  in  the  matter,  beyond  that  the 
modem  tendency  has  been  to  relax,  rather  than  increase,  the 
degree  of  certainty  required  within  the  moderate  limits  which 
experience  has  shown  to  be  reasonable  and  convenient.^ 

Should  Enable  Sheriff  to  Locate  Property. — Generally  speaking,  the 
description  should  be  sufficient  to  enable  the  sheriff  to  deliver 
the  possession  of  the  property  after  judgment.^ 

99.  But  if  the  township  be  misnafned  eubstitution  of  **  Rupalta  "  for  "  Re- 
in the  prsecipe  and  writ,  it  may  be  taken  palta  "  has  been  held  immaterial  error, 
advantage  of  under  the  general  issue.  Mitchell  v.  Gover,  i  Har.  &  J.  (Md.) 
Stimmel  v.  Miller,  8  Pa.  Co.  Ct.  Rep.  507;  also  "  West  Route  "  for  "  West- 
138.  em  Route."     Huddleson  v.  Reynolds, 

Und  Offloi  surfer .-^A    description  8  Gill  (Md.)  332. 

•ccordingto  the  surveys  of  the  United  Bepngaant  Worda  in  the  declaration 

States  land  office  is  sufficient.     Han-  may  be  regarded  as  surplusage  when 

roer  r.  Eddins,  3  Stew.  (Ala.)   193;  they  do  not  vitiate  its  certainty.   Lynn 

Wade  v.  Doyle,  i8Fla.  630;  Pickett  v,  v.  Downes,  i  Yeates  (Pa.)  518. 

Planters  Bank,  5  Smed.  &  M.  (Miss.)  Snrplneage. — Where  unnecessary  and 

470.  additional  terms    of    description    are 

1.  Sawyer  v.  Fitts,  4  Stew.   &  P.  used  in  the  declaration,   such  super- 

(Ala.)  365;  Rayburn  t^.  Elrod,  43  Ala.  fluous  matter    need    not    be    proven. 

700;  Sims  t'.  Thompson,  30  Ala.  158;  Thus,  where  the  plaintiflF  declared  for 

Heifner  v.  Porter,  12  Ala.  470;  Parr  certain  tracts  of  land,  fully  describing 

V.  Van  Horn,  38  111.  226;  Harrison,  them,  and  then  went  on  to  say  that 

etc.,  Turnpike  Co.  v.  Roberts,  33  Ind.  they  composed  the  dwelling-plantation 

246;  Franco  v,  Allman,  77  Ind.  417;  of  one  W.,  it  was  held  unnecessary  to 

Hitchcox  V.  Rawson,  14  (rratt.  (Va.)  prove  the  latter  allegation.   Medley  v. 

526;  Adams  on   Eject.  24.     See  also  Williams,  7  Gill  &  T.  (Md.)  61. 

article  Dbfinitsksss  and  Certain-  a.  Fenwick  v.  Floyd,  i  Har.  &  G. 

TT  m  Pleading,  vol.  6,  p.  260.  (Md.)  172 ;  Clark  v.  Clark,  7  Vt.  190; 

Mitfteitiatlel  Aeciumosr  Not  Be^nlred.  Sawyer  v.  Fitts,  4  Stew.  &  P.  (Ala.) 

—Mathematical    accuracy   in  the  de-  365. 

scription  is  not  absolutely  essential ;  DeBOflptton  mnet  Be  Bnffldeiit  In  Itielf. 
and  a  description  should  not  be  re-  — The  description  in  the  declaration 
Jected  merely  because  it  is  awkwardly  must  be  sufficient  In  itself  without  ref- 
er poorly  worded,  provided  the  mean-  erence  to  other  descriptions  to  be 
ing  is  reasonably  clear.  Winslow  v,  found  elsewhere.  Atwood  v.  Atwood, 
Cooper,  104  111.  235.  Thus  a  com-  22  Pick.  (Mass.)  283 ;  Willey  t;.  Nich- 
plaint  is  not  insufficient  which  de-  ols,  59  Me.  253 ;  Bragg  v.  White,  66 
scribes  an  entire  tract  of  land  belonging  Me.  157.  It  need  not,  however,  be  so 
to  the  plaintiff  and  then  alleges  that  certain  as  to  enable  the  sheriff  to 
the  defendant  is  unlawfully  in  pos-  identify  the  premises  exactly,  without 
session  of  a  part  of  it,  without  specific-  having  been  informed  of  what  to  de- 
ally  describing  the  part  intended,  liver  possession,  the  custom  being  for 
Speight  V.  Jenkins,  99  N.  Car.  143.  the  sheriff  to  deliver  possession  of  the 

Beeortpilloii   Hy   Reputed  Name.  — A  premises  recovered  according  to  the 

tract  of  land   known  by  a  particular  directions  of  the  claimant.     Adams  on 

name  may  be  described  by  such  name  Ejectment  24;    Seward  f.  Jackson,  8 

in  the  declaration.   Hildreth  v.  White,  Cow.  (N.  Y.)  427. 

66Cal.  549;  Castro  v.  Gill,  5  Cal.  40;  InWordsof  Title Deede.— The  declara- 

Whitncy  v.   Buckman,   19  Cal.   300;  tion  need  not   describe  the  property 

Pouke  9.  Kemp,  5  Har.  &  J.  (Md.)  135.  sued  for  in  the  precise  words  of  title 

Wtlttt  111  Name. — A  slight  error  in  deeds  introduced  in  evidence  of  plain- 

the  name  of  the  property  sued  for  will  tiff 's  title,  unless  it  undertakes  to  set 

not  vitiate  the  declaration  where  it  is  out  the  description  used  in  the  deeds, 

evident  what  property  is  meant.    The  Hovey  v.  Smith,  22  Mich.  170. 
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Bhonld  GiTo  thA  Mata  and  Gouty. — The  description  should  name  the 

state  and  county  within  which  the  premises  lie,  either  directly^ 
or  by  reference.* 

Deterlptioii  mart  Uantiiy. — ^The  purpose  of  the  description  is  to 

identify  the  property.  If  the  identification  is  complete,  the 
description  is  sufficiently  certain.' 

Daolaratton  CorraspoiuUiur  with  Daed.  (Ala.)  60;   Sturdevant  v,  Murrell,  8 

— The  description  must  substantiallj  Port.  (Ala.)  317. 

correspond  with  that  in  a  deed  intro-  C<f/fy<>rjif  a  .—Sherman  zk  McCarthj, 

duced  as  evidence,  at  least  sufficiently  57  Cal.  507 ;  Hihn  v.  Mangenberg,  09 

to     establish    the     identity    of     the  Cal.  268;  Doll  v.  Feller,  16  Cal.  432; 

land.     Ashmead  v.  Wilson,  22   Fla.  Whitney  v,  Buckman,  19  Cal.  300. 

255.  Connecticut, — ^Talbot  v,  Wheeler,  4 

VarlaJioo. — A   material  variance  be-  Day  (Conn.)  455;  Apthorp  v.  Backus, 

tween  the  description  of  the  property  Kirby  (Conn.)  414. 

in  the  declaration  and  that  produced  Indiana, — Cunningham  v,  McCol- 

at  the  trial  will  be  fatal  to  the  action,  lum,  98  Ind.  38 ;  Sphung  v,  Moore,  lao 

Thus  a  declaration  for  ten  acres  off  Ind.  352. 

the  east  side  of  the  southeast  quarter  Maine. — Bakerv.  Bessey,  73Me.473. 

will   not   permit   the   introduction  of  Maryland. — Budd  v,  Brooke,  3  Gill 

evidence  of  title  to  ten  acres  off  south-  (Md.)  198;  Tyson  x».  Shueey,  5  Md. 

east   side  of    the    described    quarter.  540 ;  Clary  v,  Kimmell,  18  Md.  246. 

Buchanan  v.  Whitham,  36   Ind.   257.  Massachusetts. — Riley  v.  Smith,  9 

But  the    substitution    of    **  range    22  Allen  (Mass.)  370;  Howard  t>.  College 

west "  for  **  range  22  east "  t?as  held  of  the  Holy  Cross,  116  Mass.  117. 

not  a   fatal   variance  in  Du   Pont  v.  MicJki^an.'—Seelej  v.   Howard,  23 

Davis,  30  Wis.  170.  Mich.  11. 

1.  Minkhart  v.  Hankler,  19  111.  47;  Minnesota. — May  v.   Firat  Div.  St 
Leary  v.  Langsdale,  35  Ind.  74.  Paul,  etc.,  R.  Co.,  26  Minn.  74. 

Locatton  In  a  Town. — It  is  sufficient  Pennsylvania. — Hawzi  v.  Norria,  4 

to  locate  the  property  sued  for  in  a  Binn.  (Pa.)  77;  Lvonsv.  Miller,  4S.ft 

certain  town  within  the  county,  with-  R.  (Pa.)  279;  Tnomas  v.  Culp,  4  S. 

out  alleging  that  the  land  is  within  the  &  R.  (Pa.)  271 ;  Griffeth  v.  Dobson,  3 

county  in  which  the  suit  is  brought.  P.  &  W.  (Pa.)  228;  Tryon  v.  Carlin,  5 

Martin  v.  Martin,  51  Me.  366;  Moul-  Watts  (Pa.)  371. 

ton  V.  Trafton,  64  Me.  218;  Cole  r.  Thus  a  description   of  one  of  the 

Segraves,  88  Cal.  103.  boundary  lines  as  running  due  west  to 

Land  in  Two  Connttei. — In  the  absence  the  source  of  a  designated  creek  is  not 

of    statute,    land     lying    in    different  insufficient  on  its  face.     Carpentier  t. 

counties  cannot  be   recovered   in  the  Grant,  21  Cal.  140.    And  a  declaration 

same  action.    There  must  be  a  sepa-  for  **  a  certain  lot  of  land  lying  in  the 

rate  entry  and  a  separate  action  in  each  town    of    Ronceverte    in    the  county 

county.    Sowder  v.  McMillan,  4  Dana  aforesaid,  being  the  piece  of  land  near 

(Ky.)  458.  the  railroad  depot  in  said  town,  upon 

Separate  Tracts  of  Land. — Ejectment  which  the  said  defendant  has  erected  a 
may  be  for  separate  and  distinct  par-  pumphouse  and  appliances  for  the  par- 
cels of  land.  In  such  a  case  the  action  pose  of  supplying  its  engines  with 
must  be  brought  against  each  separate  water,*'  has  been  held  good  on  de- 
holding,  Walsh  V.  Varney,  38  Mich,  murrer.  Carter  v.  Chesapeake,  etc., 
73;  the  cause  of  action  must  be  sepa-  R,  Co.,  26  W.  Va.  644. 
rately  stated ;  must  affect  all  the  parties  Identity  Fzoreii  tiy  Pana. — Where  the 
to  the  suit,  and  must  not  require  dif-  description  of  the  land  in  the  deed  in- 
ferent  places  of  trial.  Boies  v.  Cohen,  troduced  as  evidence  appears  to  differ 
15  Cal.  150.  from  that  of  the  pleadings,  it  may  be 

2.  Specifying   the     county    as   **in  proven  by  parol  that  the  same  land  is 
said  county,"  referring  to  the  designa-  described  in  both  proof  and  pleadings, 
tion  in  the  title  of  the  suit,  is  sufficient.  Ashmead  v,  Wilson,  22  Fla.  255. 
Dell  V.  Feller,  16  Cal.  432.  Testimony  of  Bnrveyor  to  Deecripttim.-' 

8.  Alabama, — Jinkins  v.  Noel,  3  Stew.  Where  a  surveyor  testified  that  a  point 
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Untilieation  mut  Be  Full  and  Oomplete. — The  identification  must  be 
full  and  complete,  for  if  the  description  is  vague  or  uncertain  the 
defect  will  be  fatal  to  the  declaration.^ 

*.  Where  Part  of  a  Larger  Tract  is  Sued  For.— Special 
care  should  be  taken  in  describing  and  locating  the  premises  when 
a  part  only  of  a  larger  tract  is  sued  for.^ 

described  as  3o8  chains,  30  links  east  of  of  the  magnetic  needle  at  the  time  of 

the  comer  to  townships  one  and  two  suitbrougnt.  Brooks  v.Tjler,  2  Vt.  548. 

north,  ranges  four  and  five  west,  Mount  1.  Unversaw  v,  Myers,  37  Ind.  487 ; 

Diablo  meridian,  was  sufficiently  defi-  Jolly  v,  Ghering,  40  Ind .  139 ;  Ramsey 

nitefor  identification,  the  description  v,  O'Leary,  61  Me.  366;  Lane  v.  Ab- 

was  held   sufficiently  certain.    Sher-  bott,  23  Neb.  489;  Lazar  t;.  Caston,  67 

man  9.  McCarthy,  57  Cal.  507,  Miss.  375;  Camden,  etc.,  R.  Co.  v. 

Descrlptloii  tiy  Noinber. — ^A  descrip-  Stewart,  18  N.  T.  £q.  489;  Fenwick  v, 

tion  by  number  is  sufficient  in  a  city  Floyd,  i  Har.  &  G.  (Md.)  172;  Davis 

having  a  known   system  of  notation,  v.  Judge,  44  Vt.  500;  Clark  v,  Clark, 

Flanigen  v,  Philadelphia,  51  Pa.  St.  7  Vt.  190;  Raymond  v.  Longworth,  14 

491;  or  as  marked  on  a  certain  existing  How.  (U.S.)  76;  Denise  v,  Ruggles, 

plan,  whether  the  plan  be  recorded  or  16  How.  (U.  S.)  242;  Smith  v.  Price 

not.     Kennebec  Purchase  v.  Lowell,  3  (Ky.  1888),  7  S.  W.  Rep.  918. 

Me.  149  May   Be   Fatal   after   Jndgment. —  A 

U&dtTtded  Lots. — A  declaration  de-  failure  to  describe  with  sufficient  cer- 
scribing  the  premises  sued  for  as  a  lot  tainty  the  land  sued  for  may  be  fatal 
of  a  certain  number,  in  a  town,  the  even  after  judgment  by  default.  Hag- 
lands  of  whicla  had  been  surveyed  into  gin  v.  Lorenz,  15  Mont.  309. 
lots  and  numbered,  but  never  legally  Fomial  Defects  Cured  loj  JiuUnnont. — 
dirided,  was  held  sufficiently  explicit.  Mere  formal  defects  in  the  declaration 
Coit  V.  Wells,  2  Vt.  318.  will  be  cured  by  a  verdict,  or  by  a 

DawrlptlOB  117  Metei  and  Bonnda —  judgment  by  default  and  writ  of  in- 

Btatote. — Where  the  statute  requires  a  qui ry  executed.    Higginsv.  Highfield, 

description  of  the  property  by  metes  13  East  407. 

and  bounds,  the  description  by  metes  Defeettve  DeecriptKm  Cured  by  Defend- 

and  bounds  is   required  only  so  far  as  anVi  Plea. — Where  the  description  of 

they  may  be  necessary  to  identify  the  the  property  sued  for  was  defective  in 

property.    Doll  v.  Feller,  i6Cal.43a;  one  particular,  which  was  fully  cor- 

Whitney  v.  Buckman,  19  Cal.  300.  rected  and  supplied  by  the  defendant's 

DMcrtptton    by    Courses '  and    TAb-  plea,  it   was    held  that  the  plaintiff 

ta]ic«e. — Where    the     description    by  could  recover,  the  declaration  and  plea 

courses  and  distances  is  at  variance  together  leaving  no  doubt  as  to   the 

with  the  general  description  contained  property  sued  for.     Campe  v.  Renan- 

in  the  same  declaration,    the  former  dine,  64  Miss.  441. 

must  control.     Haggin  v,  Lorenz,  15  2.  Thus  it  has  been  held  insufficient 

Mont.  309.  to  describe  the  property  sued  for  as 

GUlna  Confined  to  Courses  and  Die-  "  120  acres  of  common  land  that  lieth 

ttacM. — It  is  true  as  a  general  principle  in  a  tract  of  land  containing  aio  acres," 

that  the  lines  of  a  tract  of  land  origi-  the  bounds  only  of   the  whole  tract 

oally  run  by  courses  and  distances  with-  being  given,  Rochester  v,  Hammond, 

out  calls  must  be  confined  to  the  courses  Quincy    (Mass.)     159;     Fenwick     v, 

and  distances  stated,   and  cannot  be  Floyd,  i  Har.  &  G.  (Md.)  173 ;  and  a 

extended    beyond    them.    Girand  v.  declaration  describing  the  lands  sued 

Hughes,  I  Gill  &  J.  (Md. )  249 ;  Rogers  for  as  part  of  a  larger  tract  near  certain 

p.Raborg,  2  Gill  &  J.  ( Md. )  54 ;  Thomas  creeks  of  no  public  notoriety,  Hitch- 

1?. Godfrey,  3  Gill  &  J.  (Md.)  143.     If  cox  v,  Rawson,  14  Gratt.  (Va.)  526; 

the  plaintiff  describe  the  property  by  and  a  declaration  for  "a  portion  of  a 

courses  and  distances  without  naming  strip  of  land  ten  rods  wide  off  from 

any  monument  except  the  point  begun  the  west  side"  of  a  designated  forty- 

at,  and  without  reference  to  any  sur-  acre  lot.  White  v,  Hapeman,  43  Mlclu 

vejrortothe  lines  of  the  lot,  he  can  267,   were    likewise  held   insufficient. 

only  recover  according  to  the  direction  But  a  description  of  land  as  fifty  acres 
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4.  Stotament  of  Plaintiff'i  Interest  and  Xetate — a.  Allegation  of 
Amount — SstMt  «f  Plaintiff '■  Iat«r«t. — ^Although  the  amount  of  land 
sued  for  need  not  be  definitely  alleged  if  the  description  in  other 
respects  is  sufHcient,^  the  estate  or  interest  of  the  plaintiff  in  the 
property  should  be  stated  with  reasonable  certainty.* 

Plaintiff  ihoiild  Deolara  for  Kara  than  Ba  Glaiaia. — He  may,  and  often 
should,  declare  for  a  greater  interest  than  he  actually  claims,  for  in 
that  case  he  may  recover  for  a  less  amount,  while  va  all  cases  the 
amount  of  his  recovery  is  limited  by  his  declaration.  He  may 
recover  less,  but  he  cannot  in  any  instance  recover  more,  than  he 
has  declared  for.^ 

b.  Allegation  of  Tenure. — In  addition  to  alleging  his  interest 
in  the  premises,  the  plaintiff  should  generally  allege  the  nature  of 
his  estate,  whether  it  be  a  fee  simple,  a  life  estate,  or  for  a  term 

in  the  southern  part  of  a  lot  has  been  the  interest  claimed  by  the  pltinCiff 

held  sufficientlj  certain.      St.  John  v.  cannot  be  taken  advantage  of  bj  de- 

Northrup,  23  Barb.  (N.  Y.)  35.  murrer,  a  motion  to  make  more  certain 

Blank   In    Daaorlptlon. — A    material  being  the  proper  pleading.    Schenck 

omission   from    the    description    will  v,  Kellej,  88  Ind.  444. 

make  it  fatally  defective,  even  after  8.  Alabama, — Jones  v.  Walker,  47 
verdict.     Unversaw  v.  Myers,  37  Ind. 
487.     So  a  declaration  for  *'  part  of  the 
south-west  quarter  of  section     ■    "  was 


held  too  uncertain,  even  though  the 

acreage  was  given.  Jolly  z'.  Ghering,  40    Cal.  259. 


Ala.  175;  White  v,  St.  Guirons,  Minor 
(Ala.)  337 ;  Baker  r.  Chastang,  18  Ala. 
417. 

California, — Gillespie  v,  Jones,  47 


Ind.  139. 

1.  Jones  V,  Porter,  3  P.  &  W.  (Pa.) 
132. 

a.  Haight  V.  Clifford,  42  Wis.  571. 

Extant  of  Intaraat  Only  need  ba  Stated. 
—The  plaintiff  is  required  to  state  the 
extent  of  his  interest.  He  need  not 
state  the  evidence  or  proof  upon  which 
he  expects  to  rely.  Larum  v,  Wilmer, 
35  Iowa,  244;  Kansas  Pac.  R.  Co.  v, 
McBratney,  12  Kan.  9;  Richards  v. 
Pierce,  44  Mich.  444. 


Florida. — Home  v.  Carter,  2oFlt.45. 

Georgia, — Bailey  f.  Jones,  14  Ga. 
384;  Bryan  v.  Averett,  21  Ga.  401. 

Kentucky, — Bowles  v.  Sharp,  4 
Bibb  (Ky.)  551 ;  Dickerson  v.  Talbot, 
14  B.  Mon,  (Ky.)  49;  Young  v. 
Adams,  14  B.  Mon.  (Ky.)  102. 

Nevt  2'ork. — Harrison  v.  Stevens, 
12  Wend.  (N.  Y.)  170;  Van  Alfiyne 
V,  Spraker,  13  Wend.  (N.  Y.)  578; 
Barley  v.  Roosa,  20  Civ.  Pro.  Rep. 
(N.    Y.   Supreme  Ct.)   113;    Bear  v> 


Flaadlng  whara  Deolaratton  Falla   to  Snyder,  11  Wend.  (N.  Y.)  592. 
8I10W  Nature  and  Qualltf  of  Bitate. — If        Pennsylvania. — San  tee  v.  Keister,6 

the  declaration  fails  to  state  the  nature  Binn.  (Pa.)  36. 

and  quality  of  the  estate  claimed  by         Tennessee.  —  Patton      v.      Cooper, 

the  plaintiff,  it  should  be  demurred  to  Cooke  (Tenn.)  133;  Bird  v.  Fannon,  3 

before  pleading  to  the  merits.     After  Head  (Tenn.)  12. 
issue  joined,  it  is  too  late  to  move  for         Wisconsin, — Riehl  v.  Bingenheimer, 

dismissal  on  such  ground.     Clark  v.  28  Wis.  84. 
Crego,  47  Barb.  (N.  Y.)  599.  Undlvldad  Intarast.— Plaintiff  maj re- 

Damorrar  Impropar  at  Common  Law. —  cover  an  undivided  interest  less  than 

A  demurrer  will  not  lie  to  the  declara-  the  one  declared  for.     Halsey  r.  Mar- 

tion   in    the    common-law    action    of  tin,  22  Cal.  645.     But  it  has  been  heid 

ejectment.     If  the   declaration  is  de-  that  the  plaintiff  cannot  recover  for  an 

fective,  the  proper  mode  of  reaching  undivided  interest  less  than  the  whole 

the  defect  is  by  motion  to  set  it  aside  under   a    declaration    for   the   entire 


before  entering  into  the  consent  rule 
and  pleading  not  guilty.     Doe  v,  Mc- 
Dougal,  48  Ala.  383. 
In  Indiana  it  has  been  held   that  a 


premises.    Murphy  r.  Orr,  32  111.489) 
Hardin  v.   Kirk,  49  111.  153.    But  see 
Bresee  7*.  Stiles,  22  Wis.  120. 
QJeotmant  for  Dowar. — In  ejectment 


failure  to  state  the  nature  or  extent  of    for  dower,  where  the  dower  has  been 
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of  years;  if  for  life,  for  whose  life;  if  for  a  term  of  years,  the 
duration  thereof.^ 

5.  Allegation  of  Seisin  or  Title — ^Mor  Foeeeeiioii, — While  the  plain- 
tiS  must  tender  an  issue  as  to  the  title  to  the  property  in 
his  complaint,*  it  is  not  necessary  for   him  to  set   forth  at 

assigned  by  admeasurers,  the  declara-  the  allegation  that  the  plaintiff  *'  is  the 

tion  need  not  be  for  an  undivided  third  owner'*  of  the  land  sued  for  is  sub- 

of  the  original  estate  but  may  be  for  stantially  an  allegation  of  seisin  in  fee 

the  specific  lands  admeasured.     Borst  in  ordinary  instead  of  in  technical  lan- 

V.  Griffin,  9  Wend.  (N.  Y.)  307-;  Ward  guage.     Garwood  v,  Hastings,  38  Cal. 

V.  Kilts,  12  Wend.  (N.  Y.)  137.  316. 

1.  Mitchell  V.  Campbell,  19  Oregon  Bnbetantlal  Allegation. — A  complaint 
198;  Pajne  V.  Treadwell,  16  Cal.  220;  is  sufficient  on  demurrer  which  sub- 
Rawlings  v,  Bailey,  15  111.  178;  Wy-  stantially  shows  title  in  the  plaintiff  by 
man  v.  Brown,  50  Me.  139;  Rawson  v,  the  facts  stated,  without  formally  stat- 
Ta/lor,  57  Me.  343 ;  Parker  v,  Murch,  ing  in  conclusion  that  he  is  the  owner 
64   Me.  54;    Goodall    v.   Henkel,  60  of  the  property.     Lovely  v.   Speiss- 
Mich.  382 ;  Thompson  v.  Wolf,  6  Ore-  hoffer,  85  Ind.  454. 
gon  308.  Facta  In  leme  CondnBlTe. — The  plain- 
Ayennent  of  Ownereliip  in  Fee  Simple,  tiff  may  aver  seisin  in  fee,  for  life,  or 
—An  averment    that   the  plaintiff  is  for  years,  or  he  may  aver  a  former  pos- 
*'theowner  in  fee  simple'' of  the  lands  session  and  ouster.     In   either    case, 
sued  for  is  a  sufficient  averment  of  his  whatever  is  put  in  issue  and  deter- 
title.    Such   an   averment  is  not  de-  mined  is  conclusive  and  final.    Caper- 
murrable  as  a  conclusion  of  law.   John-  ton  v.  Schmidt,  26  Cal.  479. 
son  V.  Vance,  86  Cal.  128.  FlalntUT  mast  Prove  Estate  Declared 
No  Further  A  verment  Necessary. —  For. — The  plaintiff  can  only  recover  on 
If  the  declaration  avers  an  ownership  the  estate  declared  for.     Bowman  v. 
and  seisin  in  fee  in  the  plaintiff,  and  Pinkham,    71    Me.   295.     He    cannot 
an  ouster  by  the  defendant  previous  allege  a  seisin  in  fee  simple  and  re- 
to  the  commencement  of  the  action,  it  cover  on  proof  of  a  life  estate.     Al- 
ls not  necessary  to  aver  further  that  mond  v.  Bonnell,76Ill.  536;  Forsyth  v. 
the  plaintiff  was  the  owner  in  fee  at  the  Rowell,  59  Me.  131.    Nor  can  a  plain- 
commencement  of  the  suit.    Salmons,  tiff,  proving  an  estate  in  fee  tail,  re- 
Symonds,  24  Cal.  260.  cover  on  alleging  a  fee  simple  estate, 
"fee"  Eguals  **Fee  Simple. ''-^The  Hamilton  v.  Wentworth,  58  Me.  loi ; 
word  "fee"  without  any  adjunct  or  Parker  v.  Murch,  64  Me.  54. 
limitation  describes  the  same  estate  as  Fractional  Parte. — The  plaintiff  may 
the  words  **  fee  simple,'*  the  two  ex-  recover  under  a  declaration  claiming 
pressions  being  used  indifferently  by  the  fee  simple  to  a  portion  of  the  whole 
the  best  law  writers.  Jordan  v.  Record,  estate.     Almond  xk  Bonnell,  76  111.  536. 
7oMe.529;Bakerv.Bessey,  73Me.472;  2.  Johnson  v.  Crookshanks,  21  Ore- 
Com.  V.  Roxbury,  9 Gray  (Mass. )  451 ;  gon  340. 

Butrick  V.  Tilton,  141  Mass.  93.  Legal  Title  In  Plaintiff.— The  declara- 

*'Ciaims  in  Fee  Simple  Absolute:'  tion  must   show  a   legal   title  in   the 

—An  averment  that  the  plaintiff  **  was  plaintiff  at  the  commencement  of  the 

possessed    of"   certain    lands,   which  suit,  in  the  absence  of  a  statute  allow- 

'*  the  said  plaintiff  claims  in  fee  simple  ing    recovery  on   an    equitable  title. 

absolute,"  is  an  averment  of  title  to  Jones   v.  Lofton,    16  Fla.    189;   Sim- 

ihc  premises  in  fee  simple.     Marshall  mons  v,  Spratt,  20  Fla.  495 ;  Carn  v. 

V.  Shafter,  32  Cal.  176.  Haisley,  22  Fla.  317 ;  Emeric  v.  Penni- 

AUegattontliatPlalntlffls** Owner." —  man,  26  Cal.  119;  Huntington  v.  Jew- 

An  allegation  that  the  plaintiff  is  the  ett,  25  Iowa  249,     An  equitable  interest 

owner  of  the  land  sued  for  has  been  ripening  into  a  legal  title  after  suit  is 

held  a  sufficient  description  of  the  na-  brought  will  not  sustain  the  action. 

tnre  of  his  estate  to  sustain  the  action,  Thus  a  tax  deed   executed  after  suit 

in  the  at>sence  of  a  demurrer  or  other  brought  will  not  support  the  action, 

defense  before  issue  joined.     Johnson  although  plaintiff  might  have  held  a 

V.  Crookshanks,  21  Oregon  339.    For  certificate  of  sale  and  might  have  had 
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length  all  the  facts  relating  to  his  title.^ 

Vtad  Vot  Set  Out  ETidenoo  of  Title. — The  plaintiff  need  not  set  out  in 
his  declaration  his  muniments  of  title,'  nor  attach  copies  of  the 

the  deed  before  suit    Paul  v.  Fries,  i8  7  Hun  (N.  Y.)  275.  But  if  the  plaintiff 

PIa*  573-  undertakes  to  set  out  the  details,  he 

yazlanoe. — If  the  plaintiff  aver  a  legal  should  set   them  out  with   sufficient 

right  to  the  possession  of  the  property  deiiniteness   to  inform  the  defendant 

sued  for,  he  cannot  recover  on  proof  what  it  may  be   necessary  for  him  to 

of  an  equitable  title  only.     Groves  v.  controvert:.   Gillis  v.Black,  6Iowa439. 

Marks,  32  Ind.  319.  BUI  of  PartlculazB. — When  the  dec- 

ATerment  of  Control  aad  Posaeislon. —  laration  is  general  and  the  defendant 

An  averment  that  the  plaintiff  exercised  is  in  doubt  for  what  the  plaintiff  means 

**acts  of  control  over  and  possession  to  proceed,   an   order  for  particulars 

of  portions  "  of  the  premises  sued  for  may  be  obtained.     Den  v,  Phillips,  21 

is  not  equivalent   to  an  averment  of  N.  J.  L.  436.     See  article  Bills  or 

actual  possession  of  the  premises  or  Particulars,  vol.  3,  p.  549. 

any  part  thereof.  Brennan  v.  Ford,  46  The   bill  of    particulars    sets  forth 

Cal.  7.  only  the  documentary  evidence  upon 

Averment  of  Belaln  In  Fee  Simple. —  which  the  plaintiff  intends  to  rest  bis 

An  averment  of  seisin  in  fee  simple  is  suit.     All  other  evidences  of  title  are 

a  sufficient  averment  of  the  plaintiff^s  excluded.    Graham  v.  Whitely,  26  N. 

right  of  possession,  Parr  v.  Van  Horn,  J.  L.  255. 

38  111.   226;  since   it  is  equivalent  to  No   Notice  of  Proof   in  Rehuttal 

an  averment  of  the  right  to  immediate  Required. — Although  fibe  plaintiff  is 

possession  of  the  property.    Halseyv.  required  to  set  forth  fully  the  documen- 

Gerdes,  17  Abb.  N.  Cas.  (N.  Y.  Su-  tary  evidence  of  his  title  in  his  bill  of 

preme  Ct.)395.  But  see  Moores  v.  Leh-  particulars,  he  is  not  required  to  give 

man,  52  N.  Y.  Super.  Ct.  283.  notice  to  the  defendant  of  the  docu- 

1.  Garrison  v,  Sampson,  15  Cal.  93.  ments  which  he   may  have  to  use  in 

It  is  sufficient  to  state  that  the  plain-  rebuttal.    Miller  v^  Mead,  39  N.  }.  L. 

tiff  has  lawful  title  to  the    premises  538. 

which    the    defendant    in    |>ossession  Variance. — ^The  plaintiff  must  prove 

wrongfully  withholds  from  him.    Kel-  his  title  as  set  forth  in  his  bill  of  par- 

ler  V.  Ruiz  De  Oceana,  48  Cal.  638;  ticulars,  for  if  the  bill  of  particulars 

Hihnt;.  Mangenberg,89Cal.  268;  Cor-  specifies  that  he  claims  by  devise,  he 

yell  V.  Cain,  16  Cal.  567 ;  Salmon  v.  cannot  claim  by  descent.     Graham  v. 

Symonds,  24  Cal.  260;  Brown  v.  Mar-  Whitely,  26  N.  J.  L.  255. 

tin,  25  Cal.  82;  Payne  I'.  Treadwell,  16  Two    Gounte — BurplUBage. — A    decla- 

Cal.  220;  Walter  t/.  Lockwood,  23  Barb,  ration  which  sets  up  a  tax  title  to  the 

(N.  Y.)  228,  4  Abb.  Pr.  (N.  Y.)  309;  premises  in  one  count,  and  then  in  an- 

People  V.  New  York,  28  Barb.  (N.Y.)  other  count  makes  the  usual  general 

240;  Ensign  v,  Sherman,  14  How.  Pr.  allegations,  is  not  liable  to  a  general 

(N.  Y.  Supreme  Ct.)  439;  Sanders  v.  demurrer,  since  the  first  count  maybe 

Leavy,  16  How.  Pr.  (N.  Y.  Supreme  treated   as  surplusage.      Cole  v.  Se- 

Ct.)  308.  graves,  88  Cal.  103. 

Matters  of  Bvldenee. — All  matters  of  Allegation  of  Estoppel. — The  plaintiff 

evidence,  such  as  the  mesne  convey-  should  not  attempt  to  set  up  estoppel 

ances  in  the  plaintiff's  title,  should  be  by  former  judgment  in  his  complaint 

stricken  from  the  complaint  on  mo-  Clink  v.  Thurston,  47  Cal.  21. 

tion.     Coryell  v.  Cain,   16  Cal.  567;  2.  Pease  t'.  Hannah,  3  Oregon  301. 

Larco  v.  Casaneuava,  30  Cal.  560.     It  Specific  Deralgnment  of  Title.— H  the 

is  sufficient  to  state  that  the  plaintiff  plaintiff  attempts  to  set  forth  a  specific 

was  lawfully  entitled  to  the  possession  deraignment  of  his  title,  he  must  aver 

of  the  premises.     Gladwin  f.  Stebbins,  every    fact    required     for    recover/. 

2  Cal.  103.  Castro  v.  Richardson,  18  Cal.  478. 

General  Character  Only. — ^The  general  Probate  of  wni  mnst  be  AveznkL— H, 

character  only  of  the  estate  claimed  in  such  a  deraignment  of  title,  a  will 

need  be  averred.    A  detailed  statement  is  set  out  in  the  declaration  as  one  of 

of  the  facts  which  constitute  such  estate  the  links  in  the  chain,  it  is  necessary 

|s  not  required.     Austin  v.  Schluyter,  to  aver  that  it  has  been  admitted  to 
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title  papers  to  his  petition,^  but  he  must  allege  a  right  to  the  im- 
mediate possession  of  the  property.^ 

Date  ImiiuiterUl. — Although  the  seisin  or  prior  possession  of  the 
property  is  a  pleadable  and  issuable  fact,  and  should  be  alleged  in 
the  complaint,^  it  need  not  be  laid  on  any  particular  day,  the  date 
being  material  only  where  the  mesne  profits  are  involved.^ 

probate.     Castro   v,    Richardson,    i8  lawfully  withholds  the  same  from  him, 

Cal.  478.  Alvord   v.  Hetsel,   2  How.  Pr.  N.  S. 

Oonftaetof  SaleliiAtwtractofTitLo.—  (N.   Y.  Supreme  Ct.)   88;  Taylor  v. 

Where  a  contract  of  sale  is  set  up  in  Crane,  15  How.  Pr.  (N.  Y.  Supreme 

theplaintiff'sabstractof  title,  it  should  Ct.)  358;  even  though   the  premises 

be  sufficiently  set  out  to  take  the  trans-  may  be  unoccupied.    Platto  v,  Jante, 

action  out   of    the  statute  of  frauds,  35  Wis.  639. 

giving  to  the  defendant  all  the  neces-  8.  Defect  Cured  by  Verdict. — Although 

sary  information    about  its  essential  the  seisin  of  the  plaintiff  should  be  al- 

elements.     3  Lack.  }ur.  (Pa.)  289.  leged,   the    omission   so   to   allege  is 

inegmtlan  of  Sale  by  Order  of  Ckmrt. —  cured  by  a  verdict  that  he  was  dis- 

It  is  not  necessary  to  plead  all  the  pro-  seised.    Ward  v,  Bartholomew,  6  Pick, 

ceedings  in  a  sale  by  order  of  court.  (Mass.)  409. 

It  is  sufficient  to  describe  the  title  of  4.  Yount  v.  Howell,  14  Cal.  465.    It 

the  plaintiff,  setting  forth  a  copy  of  is  sufficient  if  stated  generally.     Mas- 

the  sheriff's  certificate  of  sale,  together  terson  v.  Townshend,  57  N.  Y.    Su- 

with  an  allegation  that  it  has   been  per.  Ct.  21 ;  Oury  v,  Duffield,    i  Ari- 

confirmed.    Belles  v.  Miller,  10  Wash,  zona  509;   Billings    v.   Sanderson,    8 

259.  Mont.  201. 

1.  Boardman  v,  Beckwith,  18  Iowa  Omisalon  of  Year. — Where  the  decla- 

292.  ration  alleges   that  the  plaintiff  was 

But  if  he  does  undertake  to  show  his  seised  of  the  premises  sued  for  on  a 

title  in  the  complaint,  he  should  set  it  certain  day  and  month,  but  omits  to 

out  with  sufficient  particularity  to  in-  state  the  year,  it  will  be  presumed  that 

form  the  defendant  what  it  may  be  the  seizure  was  previous  to  the  com- 

nccessary  for  him  to  controvert.    Gil-  mencement  of  the  suit.     Whiteside  v, 

lis  V,  Black,  6  Iowa  439.  Branch  Bank,  10  Ala.  249. 

S.  Blgbt  of  Potseasloii. — Right  of  pos-  Omission  of  Day  of  Month. — A  failure 

session  is  incident  to  the  legal  title,  to  state  in  the  declaration  upon  what 

and  therefore    one  having    the  legal  day    of  the  month   the  plaintiff  was 

title  is  presumed  to  be  in  possession,  ousted   from  his    possession,    tliough 

Levy  V,  Coz,  32  Fla.  546.  ground  for  a  demurrer,  is  cured  by  ver- 

Musi  be  Alleged, — Where  it  is  so  diet.     Parr  v.  Van  Horn,  38  111.  226. 

enacted  by  statute,  the  plaintiff  must  Statutory  Limitation. — Where  a  stat- 

allege  that  he  is  entitled  to  the  posses-  ute  requires  the  plaintiff  to  have  been 

sion  of  the   property.      Bingham  v.  seised  or   possessed  within  a  certain 

Kern,  18  Oregon  199.     Such  an  alle-  time  preceding  the  institution  of  the 

gation  is  essential,  and  is  not  supplied  suit,  a  complaint  alleging  an  ouster 

bj  alleging  the  plaintiff's  ownership  antecedent  to  the  statutory  limitation 

in  fee  and  a  withholding  of  possession,  does  not  on  its  face  bar  the  action.    A 

Barclay  v.  Yeomans,  27  Wis.  682.  complaint  alleging  an  ouster  more  than 

Averment  of  Time. — The  plaintiff's  five  years  before  the  institution  of  the 

right  of  possession  must  be  averred  to  suit,   but  alleging  seisin   in  fee  and 

have  accrued  at  a  time  when  it  actually  right  of  possession  in  plaintiff,  is  not 

existed.     Vreeland  v.  Ryerson,  28  N.  on  its  face  defective  under  a  statute  re- 

J.  L.  205.  quiring  seisin  or  possession  within  five 

BtetuUny  AYermente  ibonld  be  Kade.  years  of  the  commencement  of  the  ac- 

— All  the  averments  prescribed  by  the  tion.    Peter  v.  Stephens,  11  Mont.  115. 

statute  must  be  included  within  the  Ckmtlnaance    of    Selein   Presumed. — 

complaint  where  the  statute  so  orders;  When  seisin  has  once  been  shown,  it 

the  complaint  should   aver  that  the  will  be  presumed  to  continue  until  alle- 

plaintiff  is  entitled  to  possession,  or  gation  and  proof  of  adverse  possession 

that  the  defendant  wrongfully  or  un-  in  some  one  else.     Balch  v.  Smith,  4 
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7.  Allegation  for  Keme  Proflti. — ^Although  the  plaintiff  was  not 
originally  permitted  to  recover  mesne  profits  or  damages  for  the 
use  and  occupation  of  the  disputed  property,  he  may  now  in  most 
cases  join  a  claim  for  the  mesne  profits  with  the  action  of  eject- 
ment.^ The  statement  for  the  prqfits  and  damages  in  such  cases 
is  quite  formal  and  exceedingly  simple.^ 

8.  Prayer  for  Judgment. — Where  the  judgment  sought  is  for  the 
recovery  of  the  lands,  the  prayer  for  judgment  is  simple;*  but 
where  the  mesne  profits  and  damages  are  to  be  recovered  in  the 
same  action,  considerable  care  should  be  taken  properly  to  express 
the  demand,  especially  if  special  damages  are  sought. 

9.  Hotice  to  Appear. — A  notice  in  writing  by  the  plaintiff  or  his 
attorneys  to  the  tenant  in  possession,  to  appear  and  apply  to  the 
court  to  be  admitted  defendant  instead  of  the  casual  ejector,  should 
be  subjoined  to  the  declaration.^ 

1.  nalntiff  In  Count  for  Heme  Proftta.  prayer  therefor.    Evans  v.  Schafer,  119 

— Where  a  count  for  mesne  profits  is  Ind.  49. 

included  in  the  suit,  it  may  be  in  the  Petition  for  IiUnnctlon  Not  Allowied.— 

name  of  either  the  nominal  or  tlie  real  The  complaint  should  not,  in  addition 

plaintiff.     Shadwick  v,  McDonald,  15  to  the  usual  prayer  for  relief,  ask  for 

Ga.  392.  an   injunction  to  restrain  trespass  or 

Limitations. — Limitations    will    run  waste    pending  the  suit,    Riemer  r. 

against  an  action  for  the  recovery  of  Johnke,  37  Wis.  258;  nor  to  prevent 

the   rents  and  profits,  although  it  be  defendant  from  claiming  title  to  the 

joined  with  a  suit  in  ejectment.    Thus  land  recovered.     Doyle   v,    Franklin, 

an  action  for  the  rents  and  profits  has  40  Cal.  106. 

been  held  to  be  barred  in  three  years.  Prayer  for  Cancelation  of  Tttle.— A 

Seibert  v.  Baxter,   36  Kan.  189,  cited  complaint  which,  in   addition  to  the 

in  41  Kan.  306.  usual  prayers,  asks  that  the  defendant's 

ATorment  of  Receipt  by  Defendant. —  title  be  declared  void  and  canceled  of 
It  is  not  absolutely  necessary  to  aver  record,  is  not  on  that  account  demur- 
in  the  declaration  that  the  defendant  rable,  although  it  fails  to  set  out  anj 
has  received  the  rents  and  profits  from  facts  tending  to  support  such  prayer, 
the  premises  sued  for.  If  the  com-  Hiles  v.  Johnson,  67  Wis.  517. 
plaint  alleges,  in  addition  to  the  ouster  4.  Adams  on  Ejectment  229. 
and  damages  therefor,  the  rental  value  Contents  of  Notice. — The  notice  should 
of  the  premises,  it  will  sustain  a  judg-  require  the  tenant  to  appear  and  apply 
ment  for  the  possession  of  the  prem-  to  the  court  to  be  admitted  defendant 
ises  and  the  value  of  the  rents  and  instead  of  the  casual  ejector  within  a 
profits.  Johnson  v,  Visher,  96  Cal.  certain  time  from  the  delivery  of  the 
310.  And  an  allegation  of  the  value  declaration.  Adams  on  Ejectment  230. 
of  the  ''use  and  occupation,  rents  and  Notice  Not  Aided  by  Statement.— Th^ 
profits,"  will  be  sufficient  without  notice  in  ejectment,  being  in  the  nature 
averring  that  such  rents  and  profits  of  a  process,  cannot  be  aided  by  anr 
were  received  by  defendants.  Patter-  statement  of  the  person  serving  the 
son  V.  Ely,  19  Cal.  28.  declaration,  nor  by  the  defendant  ap- 

S.  General  ATerment  of  Damages  Buffi-  pearing  and  excepting,  unless  thejalso 

olent. — A  general  averment  of   dam-  enter  into  the  common  rule.    Craig- 

ages,   together  with   a    prayer  for  a  Clarke,  3  A.  K.  Marsh.  (Ky.)  353. 

specified  sum,  is  sufficient  to  support  Notice  mnst  be  Bead  or  Eodalnadto 

a  judgment  for  damages.     Martin  v.  Defendant. — The  notice  subjoined  to  the 

Durand,  63  Cal.  39.  declaration  should  be  read,  literally  or 

8.  Omlsalon  of  Prayer. — Where  there  substantially,  to  the  person  upon  whoni 

is  no  other  defect  in  the  pleadings  or  it  is  served,  or  such  person  must  be  in- 

procedure,  a  judgment  for  possession  formed  of  the  object  and  purpose  of 

is  proper  in  the  absence  of  a  specific  the  service;  and  where  an  affidavit o» 
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10.  Service  of  theDeelaration. — The  declaration  in  ejectment,  being 
a  kind  of  process  to  bring  the  real  defendant  into  court,  must  be 
properly  delivered  to  the  party  upon  whom  it  is  served.*  It  should 
be  served  personally  upon  the  party  in  possession  of  the  premises 
at  the  time  of  service.* 

If  the  FwwMioB  of  the  FmniMfle  Uvided  among  several,  then  it  should 
be  served  upon  each  party  separately.* 

Pereonal  Senrioe  Ii  Im>Miible  or  IneonTenlent. — It  frequently  happens, 
however,  that  a  personal  service  is  impossible.  In  such  cases,  it  is 
generally  provided  by  statute  that,  if  there  be  no  one  in  possession 
of  the  premises,  or  if  the  same  be  unimproved  vacant  property,  a 
copy  of  the  declaration  and  summons  shall  be  conspicuously  posted 
and  set  up  upon  the  premises,  together  with  any  further  notice  that 
the  court  may  direct. 

XTL  Pbogedubi  ni  Befevbe. — Upon  being  properly  summoned, 
the  defendant  may  disclaim  the  possession,  appear  and  answer  to 
the  action,  or  allow  the  judgment  to  go  by  default.  Should  he 
adopt  the  latter  course,  judgment  should  not  be  entered  up  against 
him,  as  in  other  actions,  but  a  trial  ex  parte  should  be  had  and  a 
judgment  entered  upon  the  finding  therein.*  If,  on  the  other  hand, 
he  conclude  to  appear  and  defend,  he  should  file  one  of  the  pleas, 
general  or  special  as  required,  within  the  time  allowed  him.'^ 

wrrice  is  required,  compliance  witli  2.  Bledsoe  v,  Wilson,   2  Dev.  (N. 
these  conditions  should  be  stated  in  it.  Car.)  314;  Pleak  v.  Chambers,  5  Dana 
Den  v.  Fen,  10  N.  J.  L.  237.  (Ky.)  63;  Tate  v.  Doe,  24  Miss.  465; 
Hamee  of  Tenants Blioiild  1)6  Prefixed. —  Young  v,  Algeo,  3  Watts  (Pa.)  223; 
Although  it  does  not  seem  necessary  Charter  Oak  L.  Ins.  Co.  v.  Cummings, 
to  prefix  more  than  the  name  of  the  90  Mo.  267. 
individual  tenant  upon  whom  the  par-  8.  Tate  v.  Doe,  24  Miss.  465. 
ticular  declaration   is    served,    it   is  Compntatlon    of  Days  of   Ber?loe. — 
better,  where  there  are  several,  to  pre-  Where  service  for  a  fixed  number  of 
fix  the  names  of  all  of  them  to  each  days  is  required  by  the  statute,  it  is 
separate  declaration.  customary  to  include  either  the  day  of 
1.  Defendant    Not   Served. — A  judg-  the  service  or  the  day  of  the  appear- 
ment  against  a  defendant  not  served  is  ance    in  the   required    number.    But 
void.    Where  there  are  two  defendants,  where  a  number  of  entire  days  are  re- 
however,  and  one  of  them  is  served,  quired,  neither  the  day  of  the  service 
the  judgment  is  valid  against  the  one  nor  the  day  of  the  appearance  is  count- 
served,  although  void  as  to  the  other  ed.     Den  v.  Drake,  8  N.  J.  L.  303. 
one.    Pardon  v.  Dwire,  23  111.  572.  4.  MacKenzie  v.  Renshaw,  55  Md. 
Knowledge  may  WalTO  Bxplanaittoii. —  298;    Chester  v.   Field,  87  Cal.  422; 
Where   a   party    was    told    that    the  Sims  v,  Thompson,  30  Ala.  158. 
printed  declaration  and  notice  served  While    judgments    irregularly  ob- 
opon  him  waB  a  declaration  in  eject-  tained  will  be  set  aside,  the  motion  for 
ment,   without    further    explanation,  that  purpose  must  be  seasonably  made, 
but  it  appeared  that  he  knew  the  na-  A    motion    to    strike    out   judgment 
ture  of  the  papers,   the  service  was  twenty-two  years  afterwards  will  not 
held  sufficient,  notwithstanding  he  was  be  granted.   Amey  v.  Marshael,  63  Md. 
ui  illiterate  i>erson.    Jackson  v.  Stiles,  369.  *  But  an  application  to  strike  out 
I  Cow.  (N.  Y.)  222.  a  judgment  against  the  casual  ejector 
V^nlee  Hoi  Bqnfraleiit  to  Demaad. —  will  be  more  readily  granted  than  in 
The  service  of  the  declaration  in  eject-  other  cases.     Dennis  v,  Kelso,  28  Md. 
ment  Is  not  equivalent  to  a  demand  of  333. 

Repossession  of  the  premises.    Den  5.  Extenelon  of  Time  to  need. — The 

^«  Westbrook,  15  N.  ].  L.  371.  court  may  in   its  discretion  allow  a 
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XVn.  The  Plea— 1.  Tho  General  leine — a.  In  General— "i«t 
Gviltj." — The  general  issue  plea  in  the  action  of  ejectment  is  "not 
guilty."^  This  puts  in  issue  the  title  and  right  of  possession  of 
the  plaintiff  and  the  amount  of  damages  claimed  by  him.* 

Stotutai  ]iaT«  Changed  ComnKm  Law  but  Little. — At  the  common  law,  no 
other  plea  was  regularly  admissible,  the  defendant  being  permitted 
to  defend  on  condition  that  he  enter  into  the  "  consent  rule"  and 
plead  the  general  issue.  In  this  respect,  the  statutes,  sdthoagh 
abolishing  the  fictions  of  the  action,  have  made  little  or  no  change 
in  the  common-law  practice.^ 

b.  Its  Scope  and  Application— Tery  oompnheBriTe.— Under  the 

plea  to  be  filed  after  the  time  appointed  sufficient  to  denj  In  the  answer  tbe 

by  statute.     Where  the  defendant  had  averments  of  the  plaintiffs  widi  respect 

no  notice  of  the  action  brought,  notice  to  their  ownership  and  right  of  pos- 

having  been  served  on  a  tenant  only,  session,  without  denying  their  ailegi- 

the  court  was  justified  in  exercising  tions  as   to   the  ownership   of  their 

such  discretion.     Short  v.  Conlee,  28  grantors,  such  averments  being  snpcr* 

111.  219.  fiuous.     Morgan  r.  Tiilott86ii,  75  CaL 

Flaa  nied  after  Expiration  of  Rnlo. —  520. 
A  plea  filed  after  the  expiration  of  the  Prior  Bale  to  Defendant. — An  aver- 
rule  will  be  stricken  from  the  record,  ment  in  the  answer  of  a  sale  to  the 
and  judgment  entered,  notwithstand-  defendant  by  the  alleged  grantor  of  the 
ing  the  defendant  attended  on  the  day  plaintiff,  prior  to  tliat  to  the  plaintiff, 
named  in  the  notice  and  the  plea  was  amounts  only  to  a  denial  of  the  plain- 
filed  before  the  entry  of  default.  Kel-  tiff's  title  and  requires  no  pleading  in 
ley  V.  Inm^n,  4  111.  28.  reply.     Thompson   v,   Thompson,  53 

Plea  gbould  be  Filed  wilb  Consent  Bnle.  Cal.  1 54. 

— It  is  the  usual  practice  for  the  de-  1.  Adams  on  Ejectment  370. 

fendant  to  file  his  plea  when  he  enters  2.  Marshall  v.  Shafter,  32  CaL  176; 

into  the  consent  rule.     This  being  the  Petty  v.  Mays,  19  Fla.  652;  Doer. 

custom,  it  should  not  be  deviated  from  Butler,  6  Ga.  88. 

without  the  sanction  of  the  court  pre-  S.  Bernard  v.  Elder,  50  Miss.  336. 

viousiy  obtained.   Den  r.  Drake,  8  N.  Deatti,  OoTertore,  eio. — The  death  of 

J.  L.  303.     If  the  defendant  fail  to  do  the  plaintiff  before  suit  brought  maf 

this,  judgment  may  be  entered  against  be  shown   under    the   general  issoe, 

the  casual  ejector,  but  should  not  reg-  Gosser  v,  Hickenlooper,  8i*  Pa.  St. 

ularly  be  entered  as  by  default  against  281,  33   Leg.  Int.  (Pa.)   24;  also  the 

the  real  defendant  to  the  action.  Jack-  coverture   of  the  defendant^  Black  r. 

son  V.  Vischer,  2  Johns.  Cas.  (N.  Y.)  Tricker,  52  Pa.  St.  436;  and  an  agree- 

106;  Jackson  v.  Woodward,  2  Johns,  ment  fixing  the  boundary  line  betireeo 

Cas.  (N.  Y.)  no.  adjoining  lands.    Jacobsv.  Mosele7,9i 

Only  Matter  in  Defense  need  toe  neaded.  M  o.  457. 
^Although  the  defendant  is  required  Tlfle.— The  defendant  may  show  un- 
to plead  all  matter  of  a  strictly  defen-  der  the  general  issue  a  paramount  title 
sive  character,  he  need  not  plead  mat-  in  himself,  Clayton  v.  School  Dist. 
ter  which  would  constitute  a  cause  of  No.  i,  20  Kan.  256;  Murray  v.  Boissier. 
action  in  his  favor.  Ayres  v,  Bensley,  10  Martin  (La.)  293 ;  and  arising  out  of 
32  Cal.  620.  the  plaintiff  at  the  commencement  of 

Material  AUegations  Only  to  t»e  An-  the  suit.    Raynort;.Timerson,46BBrb. 

swered.— The  defendant  need  only  an-  (N.  Y.)  518. 

swer  those  allegations  of  the  complaint  Answer  slionld  Plead  UMmato  FmU.— 

which   are   material  to  a  good  com-  An  answer  which  sets  up  the  evidence 

plaint  in  ejectment.     He  is   not    re-  of  the  facts  upon  which  the  defendant 

quired   to  controvert    immaterial    or  relies,  instead    of  the  ultimate  facts 

irrelevant    allegations,   which    would  themselves,  is  defective  if  properly  ob- 

be    stricken    out  on   proper  motion,  jected  to.     Hemenway  v.  Francis,  » 

Doyle  V,  Franklin,  48  Cal.  537.     It  is  Oregon  455. 
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general  issue,  the  defendant  in  ejectment  may  offer  evidence  of 

any  matter  tending  to  defeat  the  plaintiff's  action.^ 

1.  California. — ^Bruck  fr.  Tucker,  4:1  **N«t  Chdlty''  pvte  Caae  al  Isnit.— 

Cah  346.  The  plea  of  not  guiltj  puts  the  case  at 

Florida. — Home  v.  Carter,  20  Fla.  issue  without  a  formal  joinder.     Gal- 

45;  Barco  V.  Fenncll,  34  Fla.  378,  lagher  v.  McNutt,  3  S.  &  R.  (Pa.)  409. 

///iWw.-^^heldoil  v.Van  Vleck,io6  1\i^  similiter  is  mere  form.     Walker 

111.  45.  V.  Armour,  32  111.  658. 

Kansas. — Hall   v.  Dodge.  18  Kan.  General  laaaeWalTes  Defects  In  Deo- 
277;  Wicks   zf.    Smith,    18  Kan.    co8;  laratlon. — It  is  too  late,  after  pleading 
Clayton  v.  School  Dist.  No.  i,  20  Kan.  the  general  issue,  for  the  defendant  to 
356.                   '  take  advantage  oil  an^  defects  in  the 
Louisiana. — Kellar  v.  Parish,  11  La.  declaration.     Sturdevant  7^  Murrell,8 
Ann.  III.  Port.  (Ala.)  317 ;  James  v.  Tait,  8  Port. 
Maine. — Stanley   r.    Perley,  5  Me.  (Ala.)  476 ; Ware  1/.  Bradford,  2  Ala. 676. 
369;  Chaplin  v.  Barker,  53  Me.  275;  Equitable  Defense. — An    inchoate  or 
Morse  v.  Steeper,  58  Me.   329.     See  equitable  right  or  title  in  the  defend- 
also  article  Answers  in  Codb  Plbad-  ant  must  be  specially  pleaded  if  the 
iNo,  vol.  I,  pp.  825,  826.  legal   title  is   in   the  plaintiff.     It  is 
Michigan. — Miller  v.  Beck,  68  Mich,  error,  in  the  absence  of  statute,  to  ad- 
76.  mit  evidence  of  such  a  title  under  the 
Mississippi. — Hutton  v.  Thornton,  general  issue.     Poyvers  t/«  Armstrong, 
44  Miss.   166;  Bernard   v.   Elder,  50  36  Ohio  St.  357;  Petty  v.  Mays,  19  Fla. 
Miss.  336.  652 ;  Du  Pont  v,  Davis,  35   Wis.  631 ; 
Missouri. — Jacobs    v.   Moseley,    91  Stewart  v.   Hoag,    12   Ohio    St.  623. 
Mo.  457 ;  Hart  r.  Steedman,  98  Mo.  452;  See  also,  upon  this  subject,  fost^  article 
Bird  V.  Sellers,  113  Mo.  580.  Equitable  Dbpsnsbs. 

New  Tork. — Raynor  v.  Timerson,  **Not  OuUty"  Admits   PossessKm  by 
46 Barb.  (N.  Y.)  518;  Gilman  v.  Gil-  Defendant. — The  general  issue  admits 
man,  11 1  N.  Y.  265.  that  the  defendant  was  in  possession 
Ohio, — Rhodes  v.  Gunn,  35  Ohio  St.  of  the  land  sued  for  at  the  institution 
.VJ7;  Wintermute  v.  Montgomery,  11  of  the  suit.     Ulsh  v.  Strode,    13   Pa, 
Ohio  St.  442;   Kyser   v.  Cannon,  29  St.  433;  Hill  v.  Hill,  43  Pa.  St.  521; 
Ohio  St.  359;  Forrest  r,  Jelke,  7  Ohio  Edwardsville  R.    Co.    v.  Sawyer,  92 
Cir.  Ct.  Rep.  23.  111.  377.     If  the  defendant  wishes  to 
Pennsylvania. — Gallagher    x\    Mc-  deny  his  possession  of  a  part  or  the 
Nutt,  3    S.  &    R.    (Pa.)   409;    Black  whole  of  the  premises  he  must  set  the 
t».  Tricker,  52  Pa.  St.  436;  Gosser  v.  facts    forth    specially.      Bernard     v, 
Hickenlooper,  33  Leg.  Int.  (Pa.)  24,  Elder,  50  Miss.  336.     But  see  Doe  v. 
81*  Pa.  St.  281.  Butler,  6  Ga.  88;  James  v.  Brooks,  6 
Virginia. — Reynolds  v.   Cook,   83  Heisk.  (Tenn.)  150;   Gibson  v.  Nor- 
Va.  817.  way  Sav.  B^nk,  69  Me.  579;   Cooper 
tpeckl  nems  UaaeceMary. — The  only  v.  Page,  62  Me.  192 ;  Wyman  v.  Rich- 
plea  in  ejectment  is  *' not  guilty."   Any  ardson,  62  Me.  293;  Gammon  v.  Huff, 
other  plea  is  unnecessary  and  may  be  67  Me.  184;  Colburn  z>.  Grover,  44  Me. 
rejected.  Reynolds  «^. Cook, 83  Va.  817;  47;  Treat  v.  Strickland,  23  Me.  334. 
Hutton  r. Thornton,  44  Miss.  166;  Shel-  Veilfted  Goaiplalnt.— Where   a  com- 
mon t*.  Van  Vleck,  106  111.  45;  Roosevelt  plaint   has   been  verified,    an  answer 
7.  Hungate,  no  111.  595;  Gallaghers,  which  fails  to   deny   specifically   the 
McNutt,  3  S.  ft  R.  (Pa.)  409;  Brack  averments  of    ouster  and    possession 
1.  Tucker,  42  Cal.  346.     Where,  after  will  be  insufficient.     Smith  v.  Doe,  15 
filing  the  general  issue  plea,  the  de-  Cal.  100.    An  allegation  that  "defend- 
Pendant  filed  a  special  plea  containing  ants  wrongfully  and  unlawfully  entered 
matter  admissible  in  evidence  under  upon  and  dispossessed "  the  plaintiff  is 
the  general  issue,  it  was  held  that  the  not  sufficiently  denied  by  an  answer 
court  should  of  its  own  motion  have  which  simply  denies  that  <*  defendants 
"tncken  out  the  special  plea,  upon  an  wrongfully  and  unlawfully  entered," 
appUciiiion  by  the  plaintiff  to  require  etc.,  because  it  does  not  deny  the  al- 
thf  defendant  to    elect    between   his  leged  entry  and  ouster.     Busenius  v, 
pleas.    Barco  V.  Fcnnell,  24  Fla.  378.  Coflfee,    14  Cal.   91.     The    defendant 
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c.  Defense  for  a  Part  Only. — If  the  defendant  wishes  to 
defend  for  a  part  only  of  the  premises  sued  for,  he  should  specify 
in  his  answer  for  what  particular  part  he  does  defend.^  If  besets 
up  a  title  in  himself  to  an  undivided  interest,  he  should  specify 
what  interest  or  share  he  claims.* 

2.  Special  Aniwen — a.  In  General. — It  is  provided  in  many 
states  that  instead  of  pleading  the  general  issue,  the  defendant 
may  file  an  answer  setting  forth  his  defense.  Although,  in  such 
cases,  any  plain  statement  of  facts  negativing  the  right  of  posses- 
sion claimed  by  the  plaintiff  would  seem  to  be  sufficient,'  the 
defendant  should,  if  he  desire  to  put  upon  the  plaintiff  the  fullest 
burden  of  proof,  specifically  deny  each  and  every  material  allega- 
tion in  his  complaint.^ 

must  answer  not  onlj  the  character  of  2ox.     See    also  article  Answers  t& 

the  possession,  but  also  the  fact  of  pos-  Code  Pleading,  vol.  i,  p.  777. 
session.     Burke    v.    Table    Mountain        Ubder  Statute. — Where  the  statute, as 

Water  Co.,  12  Cal.  403.  in  Washington^  requires  the  defenduit 

1.  Hemenway  v.  Francis,  20  Oregon  to  plead  the  estate  or  license  bj  which 
455;  Anderson  v.  Fisk,  36  Cal.  625;  he  holds  possession,  a  general  denial 
feuy  V.  Hanly,  21  Cal.  397.  will  create  no  issue.     If,  under  such  a 

After  verdict  and  judgment,  an  statute,  the  defendant  files  a  genenl 
answer  may  be  held  sufficient,  on  ap-  issue  plea,  the  plaintiff  will  be  frima 
peal,  which  would  have  been  defective  facie  entitled  to  judgment  on  pleading 
had  it  been  properly  objected  to  below,  and  proving  a  legal  right  to  the  p06- 
Thus  an  answer  which  describes  the  session  of  the  premises.  Allen  v,  Hig- 
land  for  which  the  defendant  defends  gins,  9  Wash.  446. 
as  <*  about  120  acres  of  said  land — the  Wlufle  Title  Bhould  be  Headed.— De- 
farming  land  on  the  north  side  of  the  fendant  should  plead  all  the  title 
county  road — "  is  very  indefinite  and  under  which  he  claims.  Shaffer  v, 
would  probably  be  held  insufficient  if  Scuddy,  14  La.  Ann.  582.  While  not 
properly  objected  to  below ;  but  if  not  obliged  to  set  out  the  details  of  it,  if 
objected  to  below,  it  must  be  presumed  he  undertakes  to  do  so,  he  should  give 
on  appeal  that  the  defect  was  supplied  it  fully  enough  to  inform  the  defend- 
by  proof  at  the  trial.  Hemenway  v.  ant  what  he  has  to  answer.  Gillis  v, 
Francis,  20  Oregon  455.  Black,  6  Iowa  439. 

2.  Pease  v.  Hannah,  3  Oregon  301.        Avermeiit   of  Title    In    DeftndaBt.— 
S.  La  Rue  v.  Oppenheimer,  20  Cal.  While  an  averment  of  title  in  the  de- 

517 ;  Vanduyn  v.  Hepner,  45  Ind.  589;  fendant  and  the  recital  of  the  series  of 

Arnold  v.  Smith,  80  Ind.  417;  Collins  facts  constituting  such  title  amount  to 

V.  McDuffie,  89  Ind.  562.  no  more  than  the  general  issue,  Mar- 

Bpecial  Answez  Demurrable. — If,  in-  shall  t;.  Shafter,  32  Cal.  176;  Clink  r. 
stead  of  pleading  the  general  issue,  the  Thurston,  47  Cal.  21,  still,  if  the  de- 
defendant  pleads  specially,  his  special  fendant  set  up  title  and  possession 
answer  may  be  demurred  to  for  insuf-  in  himself,  he  should  aver  that  such 
ficiency.  Over  r.  Shannon,  75  Ind.  352;  title  and  possession  were  adverse  to 
Gaff  V.  Greer,  88  Ind.  122.  the  plaintiff's  title.     Anderson  r.  Fisi, 

4.  Ford  V.  Sampson,   17  How.  Pr.  36  Cal.  625.     Thus,  where  the  answer 

(N.  Y.  Supreme   Ct.)  447,  30  Barb,  admitted  the  possession  of  the  defend- 

(N.  Y.)   183;  Sharp  v,   Daugney,  33  ant  and  averred  an  ownership  in  fee  in 

Cal.  505 ;  Schenk  v.  Evoy,  24  Cal.  104;  him,  setting  forth  his  title  from  a  sale 

Reed  v.  Newton,  22  Minn.  541 ;  Curtiss  under  an  order  of  the  court,  it  was 

V.  Livingston,  36  Minn.  312;  Den  v,  held  that  such  answer  was  not  a  denial 

Sanderson,  18  N.  J.  L.  426 ;  McTarna-  of  the  plaintiff's  title  unless  title  passed 

han  V.  Pike,  91  Cal.  540;  Over  xk  Shan-  to  the  defendant  by  such  sale.    If  the 

non,  75  Ind.  352;  Railsback  v.  Walke,  said  sale  was  void,  then  theanswerad- 

81   Ind.  409;  Caines   v.   Katz,  95  Mo.  mitted   the  plaintiff's  title.    Piyorz?. 

333;  Billings  V.  Sanderson,  8  Mont.  Madigan,  51  Cal.  178. 
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b.  Disclaimer.  (See  also  article  Disclaimers,  vol.  6,  p.  627.) 
—If  the  defendant  makes  no  pretense  of  ownership  and  has,  in 
fact,  no  interest  in  the  premises,  he  should  set  up  a  disclaimer 
either  in  connection  with  other  defenses,  or,  at  any  rate,  suffi- 
ciently early  to  give  due  warning  to  the  plaintiff  before  going  to 
trial.* 

c.  Limitations  or  Adverse  Possession— vo  bpmUi  pim  veoei- 

nzy. — ^Asthe  plaintiff  cannot  show  himself  entitled  to  the  possession 
as  against  an  adversary  possession  for  the  necessary  period,  no 
special  plea  of  limitations  is  required.' 

In  such  a  case  the  defendant  need  plaintiff  due  warning.    Steinmets  v, 

onlj  show  the  deed,  the  order  of  sale,  Logan,  3  Watts  (Pa.)  160. 

and  the  order  of  the  court  ratifying  DilaUxry   Disclaimer. — A    disclaimer 

the  same.     It  will  be  presumed  from  cannot  be  filed  after  the  time  allowed 

these  that  all  the  preceding  steps  have  for  filing  pleas  in  abatement  without 

been  properly  taken.     Price  v.  Spring-  leave  of  the  court.     Ayer  v.  Phillips, 

field    Real- Estate    Assoc.,    loi    Mo.  69  Me.  50. 

107.  2.  Wintermute  v.  Montgomery,  11 

Failure  Specially  to  Deny  Withhold-  Ohio  St.  442;   Kyser  v.  Cannon,  39 

lag. — If  the  answer  denies  the  entry  and  Ohio  St.   359;   Rhodes  v,   Gunn,  35 

ouster,  but  does  not  specially  deny  the  Ohio  St.   387;   Stocker  v.   Green,  94 

withholding  of  possession  at  the  com-  Mo.  280;  Holmes  t^.  Kring,  93  Mo.  452; 

mencement  of  the  action,  such  with-  Fairbanks  v.  Long,  91  Mo.  628 ;  Bird 

holding  is  not  therefore  admitted  by  v.  Sellers,  113  Mo.  580;  Miller  i;.  Beck, 

the  pleadings.     Hawkins  v.  Rcichert,  68  Mich.  76;  Home  v.  Carter,  20  Fla. 

28  Cal.  534.  45.    And  see,  in  general,  article  Limi- 

nea  Denjing  Poflsession  Only. — A  plea  tations,  Statute  of. 

to  the  whole  cause  which  denies  the  In  MlBsiSBippi  the  defendant,  by  the 

possession  of  the  defendant,  answers  Code  of   1 871,  is  not  allowed  to  plead 

onlj  a  part  of  the  complaint  and  is  limitations  specially.     Dean  t;.  Tucker, 

therefore  bad.  Dickersont;.  Hendryx,  58  Miss.  487.     Such  pleas  are  nullities 

88  111.  66.  and  may  be  stricken  out  by  the  court. 

1.  Steinmetsv.  Logan,  3  Watts  (Pa.)  Wilson  v,  Williams.  52  Miss.  487. 

z6o.  In  Florida  special  pleas  of  tne  stat- 

UaUlily  fiir  Costa. — ^The  defendant  ute  of   limitations    are   not   allowed, 

should  file  a  plea  along  with  his  dis-  and  it  has  been  held  that  the  court 

claimer  in  order  to  avoid  any  liability  should  strike  out  such  pleas  on  its  own 

for  damages  and  costs.     Bratton  v.  motion.  Weiskopht/.Dibble,  i8Fla.  24. 

Mitchell,  5  Watts  (Pa.)  69;  Tripner  In  California  the  defendant  may  botn 

V.Abrahams,  47  Pa.  St.  220;  Kirkland  deny  the  plaintiff 's  title  and  plead  the 

V.  Thompson,  51  Pa.  St.  216;  Lea  v,  statute   of    limitations.       Willson    v, 

Slatterly,  7   Baxt.   (Tenn.)   235.     See  Cleaveland,  30  Cal.  192 ;  Dillon  v.  Cen- 

article  Disclaimers,  vol.  6,  p.  627.  ter,  68  Cal.  561. 

Diielaimor  for  a  Part. — If  the  defend-  Limitations  by  Special  Statata. — A 
ant  in  possession  when  suit  brought  special  statute  of  limitations  need  not 
disclaims  for  only  a  portion  of  the  be  pleaded,  but  may  be  availed  of  as  a 
land  claimed,  the  plaintiff  has  a  right  defense  under  the  general  issue.  Fair- 
to  proceed  to  trial.  Zeigler  V.  Fisher,  banks  v.  Long,  91  Mo.  628;  Bird  v, 
3Pa.  St.  365.  Sellers,  113  Mo.  580;  Stubblefield  v. 

IMidalmer  of  Record. — It  is  not  al-  Borders,  92  111.  279. 
^vajs  necessary,  where  the  defendant  Tax-sale  Titles. — A  simple  denial  of 
does  not  wish  to  contest  the  plaintiff's  the  plaintiff's  title  is  sufficient,  even 
title,  to  enter  the  disclaimer  as  of  rec-  though  it  has  been  acquired  at  a 
ord,  McCannon  v,  Johnston,  19  Pa.  tax  sale  and  the  defendant  intends  to 
St.  A34;  but  if  he  wishes  to  avoid  a  attack  its  validity.  Terrell  v.  Wheel- 
verdict  for  costs,  he  should  enter  it  as  er,  13  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
of  record  either  at  the  entry  of  the  Ct.)  178.  But  if  the  defendant  pleads 
plea  or  sufficiently  early  to  give  the  a  tax-sale  title,  he  must  aver  all  the 
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d.  Puis  Darrein  Continuance— h«v  xatM  mwt  b»  ^pediitj 

Fkidai. — In  spite  of  the  comprehensiveness  of  the  general  issue, 
new  matter,  such  as  a  title  acquired  subsequent  to  issue  joined, 
must  be  set  up  by  a  supplemental  answer  in  the  nature  of  a  plea 
puis  darrein  cantinuoiue.^ 

Tnuiite  of  Titto  ihoiad  be  PlMdod. — A  transfer  of  title  by  the  plaintifi, 
or  to  the  defendant  pending  the  action,  should  therefore  be 
specially  pleaded  in  a  supplemental  answer.' 

XYIBL  YlBKCT  AVD  JVDGMBST— 1.  I&  General— M19  Be  OMnl.— 
The  verdict  and  judgment  in  the  action  of  ejectment  may  be 
either  special  or  general  as  the  case  may  require.  If  it  be  shown 
that  the  plaintiff  or  plaintiffs  have  a  right  to  recover  the  possession 
of  the  premises  described  in  the  declaration,  then  a  general  verdict 
for  the  plaintiff  or  plaintiffs  is  sufficient  in  law  for  the  entiy  of  a 
corresponding  judgment' 

various  matters  necessary  to  the  ta-  Beceveiy  \n  tferaiigee. — ^A  plea  of  re- 

liditj  cA  his  title.     Nicoll  v.  Fast,  59  covery  by  a  stranger /mi  j  </arr«f»  r0»- 

Barb.  (N.  Y.)  275.  /iipivtfiirffisinsafficient  If  the  plaintifi^s 

1.  Spratt    V,    Price,    18    Fla.    389;  title  is  superior  to  that  of  the  defend^ 

Hardy  v.  Johnson,  i  Wall.  (U.  S.)  371 ;  ant,  the  mere  recovery  of  the  premises 

Yount  V.  Howell,  14  Cal.  468.     And  by  a  third  party  during  the  pendencj 

see    in    general,   articles   Puis  Dar-  o<f  the  suit  ooght  not  to  prevent  bis  re- 

RBiN  Contixuancb;  Supplkmsntal  covery  as  against  the  defendant.    Doe 

Pleadings.  v,  Holman,  19  Ala.  734. 

Fiaa  of  Morlgage   Pnla   DanriAn. — A  In   Alabama   a   plea   fuU   darrein 

mortgagor  may  set  up  a  lease  from  the  continuance  of  a  recovery  by  a  stringer 

mortgagee  in  a  special  plea  fnis  dar-  is  demurrable  if  pleaded  to  the  whole 

rein  coniinnance.     Simntons  v.  Brown,  action,  because  In  this  state  a  pkintif 

7  R.  I.  427.   But  another  defendant  can-  may  proceed  for  his  costs  and  damages 

not  set  up  a  mortgage  assigned  to  him  in  ejectment  after  the  premises  bare 

pending    suit.     Fitzpatrick    v.    Pita-  been  recovered  against  him  by  an  ad- 

patrick,  6  R.  I.  64.  versarv  plaintiff  in  another  sirit.    Doe 

nea  of  Bstrr  Poii  Darrwiii. — A  plea  v,  Holman,  19  Ala.  734. 

ol  entry  by  the  plaintiff  or  his  lessor  8.  Hamnert;.  Ecldins,  3  Stew.  (Ala.) 

upon  the  possession  of  the  defendant,  19a;  Joy  v.  McKay,  70  Cal.  ^45;  Hur- 

tince  suit  brought,  is  bad  and  may  be  ton  v.  Reed,  25  Cal.  478;   Morse  r. 

demurred   to.     Tyler  v.   Canaday,    2  Hewett,    28  Mich.    481 ;   Schaeler  r. 

Barb.  (N.  Y.)  160;  Den  v.  Sanderson,  Causey,  8  Mo.  App.  142,  76  Mo.  36;;; 

iSN.  }.  Lr.  426.  Kennedy  v.  Keating,  3  Ohio  L.  Bui. 

Tiu  Dt6d8. — A  tax  deed  issued  to  de-  555 ;  Ewing  v,  Alcorn,  40  Pa.  St  493; 

fendant,  after  issue  )oined,  cannot  be  Cambria  Iron  Co.  v.  Tomb,  53  Pa.  S\' 

introduced  in  evidence  without  some-  422;  Barrow  v.  Navee,  2  Yerg.  (Tenn.) 

thing  on  the  record  in  the  nature  of  a  227;  Roberts  v.  Pharis,  8  Yerg.  (Tenn.) 

p\t9i  pnis  darrein  continuance,     Hurd  447;   Allard  v,   Lamtrande,    29  Wii. 

V.   Raymond,  50  Mich.  369.     But    it  502  ;  Kershnerf.  Kershner,  36Md.3e9' 

has  been  held  that  a  tax  deed  in  the  M6e4  MM  tpeeliy  LaaA  Booiwrel— A 

hands  of  the  original  purchaser  may  general  verdict  for  the  plaintiff  has 

have  relation  to  the  day  when  sucn  been  held   sufficient  which   failed  to 

party  was  entitled  to  it,  which  date  specify  the  lands  recovered.    Hamner 

was  held  admissible  under  the  general  v.  Eddins,  3  Stew.  (Ala.)  192;  Hutton 

issue,  even  thovgh   it  preceded    the  v.  Reed,  25  Cal.  478.     , 

Joinder  of  issue.     Spratt  v.  Price,  18  All  iMmsannst  1w  Fnutd.— The  jurj 

Fla.  289.  must  pass  trpon  all  the  issues  submit* 

S.  Moss  V,  Shear,  30 Cal.  468;  Leav-  ted  to  them  by  the  court.    A  verdict 

itt  V.  School  Dist.  No.  19,  78  Me.  574;  which  does  not  comprehend  all  such 

Jenney  v.  Potts,  41   Mich.  52 ;  Doe  v,  issues  may  be  set  aside.     Wood  v.  Mc- 

Collins,  7  Ala.  480.  Guire,  17  Ga.  361. 
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flhMii  Specify  flv  DifBBfEt  Pwrtifli. — If  there  are  a  number  of  plaintiffs 
or  defendants,  some  of  whom  have  a  right  to  the  possession  while 
some  hare  not,  the  verdict  should  specify  the  finding  for  the 
different  parties  separately.^ 

Miy  Bs  e«Mnl  te  At  Bnttre  Pnnliii.— If  the  verdict  be  for  all  the 
lands  claimed  in  the  declaration,  it  may  in  that  respect  be  for  such 
premises  generally.^ 


IHroet. — Where  there  is  no  of  plalntifTfl,  some  may  recover  and 

doubt  as  to  the  facts,  the  court  may  others  not,  regardless  of  the  number  of 

direct  a  verdict  as  iii  other  cases  with-  the  parties.    Sutton  v,  Dameron,  loo 

oat  interfering    with    the  discretion  Mo.  141. 

given  to  the  Jury  by  the  statutes.    Hal-  Joint  Anawtr. — Where  the  several  de- 
lam  Tf.  Doyle,  35  Minn.  337.  See  in  gen-  fendants  file  a  joint  answer,  amounting 
era],  upon  this  subject,  article  DiRBCT-  to  a  general  denial,  a  joint  general  vet- 
ING  Verdict,  vol.  6,  p.  667.  diet  against  them  will  be  sufficient. 
PitryTertflol. — ^Thc  jury  may  render  Holmes  v.  Gay,  6  Bush  (Ky.)  47;  Mc- 
a  privy  verdict  to  the  clerk  at  his  of-  Garvev  v.  Little,  15  Cal.  27;, Smith  v. 
fice  by  agreement  of  all  the  parties.  Shackleford,  9  Dana  (Ky.)  453.     And 
M*Murray  v.  O'Neal,  i  Call  ( Va.)  246.  this,  too,  where  the  answer  ends  with 
1.  Mahoney  v.  Middleton,  41   Cal.  a  prayer  for  separate  verdicts.    To  en- 
41;  Cnnningham  v.  Bradley,  26  Ga.  title  them  to  separate    verdicts,  the 
238;  Rumph  V,  Truelove,  66  Ga.  480;  defendants  should  set  forth  the  partic- 
Falcon  v.  Simshauser,  130  111.  649.  ular    portions    of    land    occupied    or 
D6iuida&taBui7l>«iiumA  BaparateYer-  claimed  by  each  of  them.     Patterson 
dirts.— Where   there  are   several    de-  v,  Ely,  19  Cal.  28.     But  if  the  proof  at 
fendants  they  may  demand   separate  the  trial  show  their  holdings  to  be  sep- 
verdicts.    In  the  absence  of  such  de-  arate  and  not  joint,  the  jury  may  find 
mand,  however,  a  general  verdict  will  separately  in  each  case  as  if  they  had 
be  conclusive  against  them.     Winans  defended  separately.  Smith  v,  Shackle- 
V.  Christy,  4  Cal.  70;  Ellis  v.  Jeans,  ford,  9  Dana  (Ky.>453. 
7031.409.  Mene  Pratts. — ^There  cannot  be  a 
Om  XMen4amt  may  Ol^faet  to  Daftad  joint  verdict  for  mesne  profits  against 
Joimy. — Where  one  of  two  defendants  defendants  who  hold   separately,  and 
objects  to  being^  sued  as  a  joint  occu-  not  jointly.     Cunningham  v,  Bradley, 
pant,  the  plaintiff  may  proceed  against  26  Ga.  230. 

him  separately,  or  may  recover  for  an  HvBlwnd  and  Wife. — If  a  husband  and 

undivided  share  from  the  other.     Dil-  wifesue  jointly  in  ejectment,  they  must 

layet?.  Wilson,  43  Barb.  (N.  Y.)  261.  recover  jointly  or  not  at  all.     There 

▼flidtet  ftnr  SKOOMBfU  FlalAttfli  Only,  cannot  be  a  judgment  in  favor  of  the 

—Where  all  of  the  plaintiffs  do  not  wife  and  against  the  husband.    Bartow 

sliow  title  in  themselves,  the  verdict  v.  Draper,  5  Duer  (N.Y.)  130. 

should  be  for  those  only  who  have  sue-  laparata  Parcels  In  Severalty. — Where 

ceeded    in    establishing    their    title,  there  are  several  defendants  holding 

Walton   17.   Follansbee,   131   III.    147.  separate  parcels  in  severalty,  the  plain- 

Aad  see   Foster   v.  Foster,  2  Stew,  tiff  may  take  a   verdict  against  one 

(Ah.)  356.  only.     Rogers  v.  Arthur,   21    Wend. 

▼thttct  Hoi  twUlneA  by  K?Ul«Me.—  (N.  Y.)  5^. 

A  joint  verdict  for  two  tracts  of  land  2.  Apthorp       v.      Backus,      Kirby 

will  be  reversed  in  toto  if  there  is  no  (Conn.)  416;  Goodhue  v.  Baker,   22 

evidence  to  sustain  it  as  to  one  of  111.  262 ;  Fennel  v.  Weyant,  2  Harr. 

ti»eni.      Herd    v.    Dew,    8    Humph.  (Del.)  501;  Johnson  v.  Visher,  96  Cal. 

(Tenn.)  502.  But  if  the  plaintiff  proves  310;  Johnson  v,  Jones,  68  Cia.   825; 

^  right  to  part  of  the  premises  in  Buckley  v.  Cunningham,  4  Bibb  (Ky.) 

possession  of  several    defendants   he  285 ;  Farrow  v.  Farrow,  2  J.  J.  Marsh. 

iBsy  have   a    verdict    and    judgment  (Ky.)  388;  Woolry  t*.  Clay,  3  A.  K. 

against  them  jointly.     Homer  v.  Chi-  Marsh.  (Ky.)  136;  Minkbart  v.  Hank- 

cafTo,  etc.,  R.  Co.,  38  Wis.  165.  ler,  19  111.  47. 

yswaoum  of  Partl#8  Immatarlal.— In  '^Provarty  ia  Qu6sttMt."'--A  verdict 

ejectment,  where  there  are  a  number  that  '*  we,  the  jury,  find  the  defendant 

345  Volume  VIL 


▼trdiet  ud  JndgMBt.               EJECTMENT.  Speeitl  Tertifltt. 

Putial  Tvtfflt  thoaU  IpMiiy. — But  if,  on  the  other  hand,  the  verdict 
be  for  a  part  only,  it  should  specify  such  part  with  the  same  cer- 
tainty as  is  required  in  describing  the  premises  in  the  declaration.^ 

S.  Spedal  Yerdiett— a. — In  General— liaitad  to  At  indi  wk  te. 
— It  is  often  expedient  and  sometimes  necessary  to  state  in  the 

verdict  the  lands  and  tenements  awarded  to  the  plaintiff.  In  such 
cases,  the  statement  should  be  carefully  limited  to  the  lands  and 

f^ujltj  of  improperly  withholding  the  Missouri. — Gray  v.  GiTens,  a6  Mo. 

property  in  question,"  and  assessing  391. 

the  amount  of  damages  awarded,   is  New    York. — Bear    v,   Snyder*  11 

sufficiently  certain  where  the  "prop-  Wend.  (N.  Y.) 592;  Vroomanr. Weed, 

crty  in  question"  is  amply  described  2  Barb.  (N.  Y.)  330;  Van  Alstyne  v. 

in  the  declaration.    Patrick  r.  Young,  Spraker,  13  Wend.  (N.  Y.)  578;Truax 

18  Fla.  50.  V.  Thorn,  2  Barb.  (N.  Y.)  156;  Van 

VonUet  BMd  Hot  DeSne  PoMeartow  of  Rensselaer  v.  Jones,  2  Barb.  (N.  Y.) 

Dtftndant. — ^The  verdict  need  not  nee-  643;  Neilson  v.  Neilson,  5  Barb.  (K. 

essarily  state  the  exact   quantity    of  Y.)  565. 

land   in  'possession  of  the  defendant.  Ohio. — Treon    v.  Emerick,  6  Ohio 

Little  V.  Bishop,  9  B.  Mon.  (Ky.)  249.  391. 

For  although  the  proof  may  show  that  Pennsylvania. — Bachop   v.   Critcb- 

the  defendant  is  in  possession  of  only  a  low,  142  Pa.  St.  518 ;  Phillips  v.  Hanbj, 

portion  of  the  land,   the  verdict  and  5  Del.  (Pa.)  102. 

judgment  may  be  for  the  whole.    Cole-  Tennessee. — Brogan    v.    Savage,  5 

man  r.  Henderson,  3  111.  251.  Sneed  (Tenn.)  689;   Loard  v.  Philips, 

Kaoorary  limited  to  Amouit  Daelmred  4  Sneed  (Tenn.)  56S. 

For. — The   plaintiff  can  recover  only  Vermont, — Evarts  v.  Dunton,  Brajt 

the  interest  claimed  in  his  declaration.  (Vt.)  67. 

He  cannot  recover  any  interest  subse-  Virginia. — Clay  v.  White,  i  Munf. 

quently  acquired,  De  Mill  v.  Moffat,  (Va.)  162. 

49  Mich.  125;  but  he  can  recover  for  General  Verdict  fin'  a  Put.— It  has 

an    extension    of    the    possession    of  been  held  that  the  jury  may  render  a 

the  defendant  pending  suit,  provided  general  verdict  even  where  the  pUin- 

the    same    be    included    within    his  tiff  shows  himself  entitled  to  onlj  a 

claim.     Taylor    v.    Cox,   2   B.   Mon.  part  of  the  lands  claimed.     McKay  v. 

(Ky.)  436.  Glover,  7  Jones  (N.  Car.)  41 ;  Paine  f. 

Poaaesaloa  of  Part— Jndgment  for  Whole  York,  10  Humph.  (Tenn.)  340;  Hold- 

Ttact. — Where  the  plaintiff  has  proven  fast  v.  Shepard,  6  Ired.  (N.  Car.)  361. 

his  right  to  the  possession  of  the  whole  The  more  correct  course  is  to  set  forth 

tract  of  land  claimed,  a  judgment  in  in  the  verdict  the  exact  share  or  estate 

his  favor  to  that  extent  will  not  be  bad  to  which  the  plaintiff  has  proven  him- 

because  the  defendant  was  in  posses-  self  entitled,  and  to  enter  the  judgment 

sion  of  only  a  part  of  the  said  premises,  accordingly.      Pierce    v.   Wanett,  10 

Camarillo  v.   Fenlon,    49    Cal.    202;  Ired.  tN.  Car.)  446. 

Farnham  v.  Sherry,  71  Wis.  568;  Val-  Undmded  Intereeta. — If  the  plaintiff 

lejo  V.  Fay,  10  Cal.  377;  Guy  r.  Hanly,  claim  the  whole  of  the  premises  and 

21  Cal.  397.  prove  title  only  to  an  undivided  part, 

1.  Georgia. — Bailey  v.  Jones,  ^4  Ga.  he  may  have  a  verdict  for  such  pan. 

384-  Bachop  V.  Critchlow,  142  Pa.  St.  518; 

Illinois. — East  St.  Louis  v.  Hackett,  Gray  v,  Givens,  26  Mo.  291.    In  some 

85  111.  382.  cases  it  may  be  necessary  for  him  to 

Kentucky. — Bowles  t^.  Sharp,  4  Bibb  amend  his  complaint  in  order  to  retain 

(Ky.)  551;  Dickerson  v.  Talbot,  14  B.  his  verdict,    Smith  v.  Long,  12  Abb. 

Mon.  (Ky.)  49;   Young  v.  Adams,  14  N.  Cas.   (N.  Y.  Ct.  App.)  113,  3  Civ. 

B.  Mon.  (Ky.)  102.  Pro.    Rep.    (N.   Y.)   396;    Ryerss  v. 

Maryland. — Minker.  McNamee,  30  Wheeler,  25  Wend.   (N.  Y.)  434;  hnt 

Md.  294;  Howard  v.  Moale,  2  Har.  &  not  where  the  part  to  which  the  plain- 

J.  (Md.)  249.  tiff  is  entitled  has  been  described  in 

Michigan. — Moran   v.   Lezotte,   54  the  verdict.  Vrooman  v.  Weed,  2 Barb. 

Mich.  83.  (N,  Y.)  330. 

346  Volume  VII. 


y«rdiet  and  JvdgnMnt.  EJECTMENT.  tpMkl  TordioU. 

tenements  described  in  the  declaration,  and  to  which  the  plaintiff 
has  successfully  proven  his  title.^ 

ItaMripdoB  thoQld  Umtiiy  luidi  AwuiaA. — Every  such  verdict  should 
describe  the  premises  awarded  by  it  with  such  particularity  that 
after  judgment  has  been  entered  upon  it»  the  sheriff  may  be  enabled 
to  deliver  up  the  possession  to  the  plaintiff.^ 

1.  Eaat  St.  Lrouis  v,  Hackett,  85  111.  the  southeast  quarter,  and  twenty-five 
382.  acres  off  the  west  end  of  the  southwest 

BxoeHtre  Verdict. — If  the  verdict  be  quarter  of  the  northeast  quarter ;  all  in 

for  more  land  than  the  plaintiff  is  en-  section  15,  township  16,  range  8,"  Sims 

titled  to,  the  court  may  grant  a  motion  v.  Thompson,  30  Ala.  158;  for  all  the 

for  a  new  trial    unless    the    plaintiff  land  described  except  such  parts  "  as 

remits  such  excess.    Gillespie  t/.  Jones,  were  sown  to  grain  bj  the  defendant 

47  Cal.  259.     Such  a  verdict  is  always  during  the  fall  of  1890  and  the  winter 

defective.     Patton  v.  Cooper,  Cooke  of  1891,'*  Rosenthal  v.  Matthews,  100 

(Tenn.)    133;   Mourning  v.  Missouri  Cal.  81 ;  for  four  certain  parcels  of  land, 

Coal,  etc.,  Co.,  99  Mo.  320;  Price  v.  *<  except  so  much  of  said  two  last  de- 

Breckenridge,  77  Mo.  447 ;  Gamble  v,  scribed  portions  or  parcels  of  land  as 

Daughertj,  71  Mo.  599.  is  contained  in  the  record  of  the  plat 

RaiiiimUir  AUowaUe. — In  such  cases  of  the  village  of  Royal  Oak,  recorded 

a  remittitur  is  allowed  in  both  the  trial  in  record  01  deeds  for  said  county  of 

and   the    appellate    court.     Keen    t/.  Oakland,"     Lockwood    v.    Drake,    i 

Schnedler,  93  Mo.  516.  Mich.  14;  for  all  the  land  described, 

2.  Sturdevant  v,  Murrell,  8  Port,  except  the  fifty  acres  upon  which  de- 
(Ala.)  317;  Crommelin  v.  Minter,  9  fendant  formerly  resided.  Singleton  t;. 
Ala.  594;  Sims  v,  Thompson,  30  Ala.  Ake,  3  Humph.  (Tenn.)  626;  Simpson 
158;  Bennet  v,  Morris,  9  Port.  (Ala.)  v.  Shannon,  5  Litt.  (Ky.)  322. 

171 ;  Sawyer -r.  Fitts,  2  Port.  (Ala.)  9,        Insnffleieat    Verdlotd. — Verdicts   for 
4  Stew,  s  P.  (Ala.)  365 ;  Lawrence  v.  *<fifty  acres  of  the  southeast  fractional 
Davidson,  4A  Cal.  177;  Northern  R.  Co.  quarter  of  fractional  section  twenty- 
V.  Jordan,  87    Cal.  23;  Rosenthal  v,  four,  in   township  eighteen  of  range 
Matthews,  100  Cal.  81 ;  Roe  v.  Doe,  30  eighteen,  in  the  district,  etc.,"  Crom- 
Ga.608;  Munger  v.  Grinnell,  9  Mich,  melin  v,  Minter,  9  Ala.  594;  for  '*  one 
544;  Lockwood  V,  Drake,  i  Mich.  14;  hundred  and  twenty  feet  on  the  south 
Rivier  v.  Pugh,  7  Heisk.  (Tenn.)  715.  side  of  St.  Michael  street,  commencing 
Bauonable  Certatntj. — What  is  a  siS-  at  the  centre  of  the  house  occupied  by 
ficient  description  of  the  land  awarded  James  Wilson  in  1817,   and   running 
by  the  verdict  and  judgment  depends  sixty  feet  east  and  west,  by  one  hun- 
on  the  circumstances  surrounding  the  d red  and  twenty  feet  south,'*  Bennet 
case.    In  general    a   verdict  is    suffi-  v.  Morris,  9 Port.  (Ala.)  171 ;  for  "the 
ciently  definite  which  enables  the  offi-  west  three-fourths  of  the    northwest 
ccr  to  determine  what  land  to  deliver  fractional  quarter "  of  a   certain  see- 
to  the  plaintiff.     Crawford  v,  Ahrnes,  tion,  **  except  twenty-five  acres  on  the 
103  Mo.  88.     If  the  boundary  lines,  as  west  half  of  said  section,  and   three 
given  in  the  verdict,  can  be  traced  on  acres  cut  off  by  the  road  from  the  south- 
&e  ground,  Buse  v.  Russell,  86  Mo.  west  corner  of  said  section,"  Munger 
309;  or  if  it  refers  to  something  of  a  v.  Grinnell,  9  Mich.  544;  for  a  strip 
permanent  and  public  nature.  Smith  of  land  two  feet  wide,  instead  of  seven, 
V.  Brotherline,  62  Pa.  St.  461 ;  or  to  any  and  fifteen  rods  long,  Kyser  v.  Cannon, 
object  or  boundaries  so  that  it  appears  29  Ohio  St.  359;  for  the  "third  share 
horn  the  record  that  its  boundaries  of  the  41  acres  and  32  perches  neat; 
tre  capable    of    identification.   Law-  and  if  any  overplus,  it  goes  to  the  plain- 
rence  v.  Davidson,  44  Cal.  177,  the  ver-  tiff,"  Smith  v.  Jenks,  10  S.  &  R.  (Pa.) 
diet  is  sufficient.     Meier  v.  Meier,  105  153 ;  for  a  certain    number  of   acres. 
Mo.  411;   Paul   V,   Smiley,    4  Munf.  **  parcel  of  the  premises  in  the  declara- 
(Va.)  468.  tion    mentioned,"   with    no   designa- 
tottelantly-eertalnyerdleta. — Thefol-  tion  of  boundaries,  Gregory  v.  Jack- 
lowing  verdicts  have  been  held  suffi-  sons,  6  Munf.  (Va.)  25;  Hitchcox  v. 
cieotly  certain :  for  ** the  west  half  of  Rawson,  14  Gratt.  (Va.)  526,  are  de- 
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ipediMitifB  «f  lrtstt.--It  is  often  required  that  the  verdict  should 
specify  the  precise  character  of  the  estate  or  title  of  the  plaintiff, 
whether  it  be  in  fee,  for  life,  or  for  years,^  In  such  cases  a  verdict 
which  fails  so  to  specify  is  fatally  defective.* 

fectiveforuncertaintj.  And  see  Smith  of  the  plaintiff  and  describe  the  land 
V.  Jenks,  lo  S.  &  R.  (Pa.)  153;  Stew-  does  not  dispense  with  the  necessitj 
art  r.  Speer,  5  Watts  (Pa.)  79;  Har-  for  a  finding  on  his  right  of  possession. 
risbnrgf^.Crangle,  3  W.&S.(Pa.)46o;  Therefore  a  verdict  finding  the  fee 
Barton  v,  Glasgo,  I3  S.  &  R.  (Pa.)  149;  simple  to  certain  lands  in  the  plaintiff, 
Martin  r;.  Martin,  179.  ft  R.  (Pa.)  431;  withom  a  finding  as  to  his  right  of 
T^son  V.  Paasmore,  7  Pa.  St.  273;  Ha-  possession,  will  not  anthorise  uie  en- 
gey  V.  Detweiler,  35  Pa.  St.  409;  Hunt  trj  of  a  judgment  for  the  land.  Asia 
V.  McParland,  38  Pa.  St.  69;  Miller  v.  v.  Hiser,  22  Fla.  378. 
CasselberrTy  47  Pa.  St.  376;  Smig  v.  OltfsctiOB  If o»  XAlsad  te  Lower  OoiiV- 
Diehl,  76  Pa.  St.  359  *,  Nolan  v.  Sweeny,  Failure  to  object  to  a  yerdict  defective 
80  Pa.  St.  77 ;  Clay  v.  White,  i  Munf «  in  not  stating  the  estate  proved  in  the 
(Va.)  162;  Doe  v.  Northern,  l  Wash,  court  below  does  not  wai^e  such  ob- 
(Va.>282;  Northern  R.  Co.  v,  Jordan,  jection.  Long  ^^  Linn,  71  111.  153. 
87  Cal.  23 ;  Miles  v,  Knott,  12  Gill  &  Vsrdlet  tor  Sstato  Vot  DeolaitA Fcr- 
}.  (Md.)  442.  It  has   been   held   that    the    plaimiff 

VaesrUla  Yertlet  VoM. — When  the  might  recover  for  an  estate  other  than 

verdict  is  so  uncertain  as  not  to  admit  that     declared    for;    that    he    night 

of  the  entering  up  of  judgment  up-  declare    for    an    estate    in    fee,    and 

on  it,  it  Is  void.     Roe  v.  Doe,  30  Ga.  reco%'er  against  a  stranger  a  term  ol 

608;  Smith  V.  Jenks,  10  S.  &  R.  (Pa.)  years;  might  declare  for  an  interest  in 

153;    Gittings  V,   Hall,  i    Har.   &  J.  severalty  and  recover  the  share  of  a 

(Md.)  14.  tenant  in  common.     Evarts  v.  Danton, 

Presumptloii  m  Favor  of  Ysrtliet.--  Brayt,  (Y t.)  67 ;  Chapin  v.  Scott*  i  D. 

Where   the  defect  in  the  description  Chip.    (Vt.)    41;    Rood    v.  Willard, 

might  hare  been  cured  by  amendment  Brayt.  (Vt.)  67. 

or  evidence,  and  a  verdict  is  rendered  Saitta  In  ilM  Grown. — It  has  never 

without  such  defect  having  been  cured,  been  necessary  to  find  a  seisin  in  the 

the  presumption  in  the  higher  court  crown    of    England.     If    the   verdict 

will  he  in  favor  of  the  verdict.     Reid  states  that  the  ancestors  of  the  paitj 

9.  Mitchell,  95  Ind.  397.     Thus  where  have  been  possessed  from  1669  it  is 

the  plaintiff  described  the  premises  as  snl&cient.      Birch    v.    Alexander,   x 

abutting  on  a  certain  street,  and  then  Wash.  (Va.)  34. 

went  on  to  allege  that  the  defendant  8.  Even  though  the  declaration  states 

had  taken   possession  of  said  street,  the  estate  of  U>e  plaintiff.    Oncy  v. 

the  description  was  held  sufficient  to  Clendenin,  28  W.  Va.  34.  * 

sustain  the  verdict.    Terre  Haute,  etc.,  Trial  by  the Ooort.— Where  the  actioa 

R.  Co.  V.  Rodel,  89  Ind.  128.     And  a  is  tried  by  the  court,  the  verdict  muit 

declaration  for  two  houses,  one  bam,  state  the  estate  to  which  the  plaiotiff 

eighty  acres   of  arable  land,  twenty  is  entitled,  and  a  defect  in  this  respect 

acres  of  woodland,  with  the  appurte-  will  not  be  supplied  by  a  recital  ia  tbe 

nances,  in  Penn  township,  North  Cum-  jndgnwnt  that  the  action  was  brougiit 

berland  county,  being  part  of  a  tract  for  a  recovery  of  the  fee.     Koon  v, 

of  land   surveyed   in  pursuance  of  a  Nichols,  63  111.  163. 

warrant  granted  to  W.  G.,  has  been  But  in  Morse  v.  Hevrett,  28  Mich, 

held  sufficient  after  verdict.    Fisher  v,  481,  it  was  held  that  the  provisioas  of 

Larick,  7  S.  &  R.  (Pa.)  99.     In  short,  the    statute  requiring  the  verdict  to 

if  the  verdict  is  such  as  the  case  war-  specify  the  estate  recovered  did  not 

rants    it    should    not    be    set    aside,  apply  in  a  case  tried  without  a  jar/ 

Roberto  v.  Foreman,  23  Ga.  283 ;  Fita-  between  a  single  platatiA  and  defend- 

gerald  v,  Williams,  24  Ga.  343.  ant,  where  the  defendant  allowed  the 

1.  RawUngs  v,  Bailey,  15  111.  178;  case  to  go  by  default. 

Long  V,  Linn,  71  111.  152;  Van  Fossen  Mnst  Be  Correct  for  AU  Partlss.— A 

V,  Pearson,  4  Sneed  (Tenn.)  362.  verdict  and  lodgment  that  *^  the  ptain- 

KJglit   of  PosMSBtoH.^A  sutute  re-  tiffs  have  a  fee  sin»ple  title "  is  erro- 

qviring  the  verdict  to  state  the  estate  neons  where  some  of  them  are  merely 
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*.  Equivocal  and  Conditional  Verdicts— Teroiet  giMii  le 
OettiliL — An  equivocal  and  uncertain  verdict  is  bad.^ 

■ay  Bo  ConditioiMl. — But  in  ejectment  to  enforce  the  payment  of 
unpaJd  purchase  money,  it  may  be  conditional,  to  be  set  aside  on 
pa3rment  of  the  amount  due  within  a  stated  time.^ 

3.  The  Judgment — a.  In  General. — The  judgment  in  the  action 
of  ejectment  should  follow  the  verdict  as  a  matter  of  course.'     If, 

tenants  by  curtesj.  Pattersons.  Hub-  that  the  plaintiff  in  whose  favor  the 
bard,  30  111.  301.  second  verdict  is  rendered  shall  pay 
"  Owntr.** — A  finding  that  the  plain-  for  the  improvements  made  by  defencf- 
tiff  is  the  *'  owner  "  of  the  demanded  ant  in  the  meanwhile.  Collins  v.  Rush, 
premises  is  snflScient  under  such  a  7  S.  &  R.  (Pa.)  147. 
statute,  the  word  **  owner,"  when  so  Amendamit. — Where  the  conditional 
used,  being  equivalent  to  owner  in  fee.  verdict  failed  to  set  the  time  within 
Hadlock  v.  Hadlock,  32  III.  384.  which  pajment  should  be  made,  it  was 
1.  Where  it  was  submitted  to  the  amended  in  the  Supreme  Court,  Ken- 
Jury  to  decide  whether,  at  the  time  of  singer  v.  Smith,  94  Pa.  St.  384;  and  a 
purchasing  the  property  sued  for,  the  conditional  verdict  for  the  defendant 
plaintiff  had  notice  of  a  prior  verbal  has  been  amended  to  a  corresponding 
sale  to  the  defendant,  and  the  verdict  verdict  for  the  plaintiff.  Wells  v.  Van 
was  '*  if  possession  was  notice,  he  Dyke,  106  Pa.  St.  11 1,  109  Pa.  St.  330. 
had,"  it  was  held  that  the  finding  was  8.  Meraman  v,  Caldwell,  8  B.  Mon. 
insufllcient,  because  equivocal.  Wood-  (Ky.)  35;  Lenoir  v.  South,  10  Ired. 
son  V.  McCune,  17  Cal.  298.  But  (N.  Car.)  237;  AUie  v.  Schmitz,  17 
where  the  jury  founa  a  special  verdict  Wis.  169;  Lee  v.  Tapscott,  2  Wash. 
that  "if  the  law  arising  upon  the  fore-  (Va.)  276. 

going  facts  be  for  the  plaintiff ,  we  find  Inltonud    Judgment. — A  judgment, 
for  the  plaintiff  the  lands  in  the  declara-  though  informal,  may  be  sufficient  if 
lion  mentioned,  and  one  cent  damages,  it  award  the  plaintiff  Jbis  damages  as 
but  if  the  law  be  for  the  defendant,  found  by  the  jury  and  a  writ  of  poa- 
we  then  find  for  the  defendant,**  it  session  for  the  land.     Hamner  v.  Ed 
was  held  that  the  court  might  render  dins,  3  Stew.  (Ala.)  192.     Thus,  where 
judgment    thereon,    and    this,     too,  the  plaintiff  proves  his  ownership  in 
where,  in  the  opinion  of   the  court,  fee  and  succeeds  in  securing  a  general 
the  plaintiff  was  entitled  to  one  tract  verdict  from  the  jury  in  his  »ivor,  a 
of  land  and  the  defendant  to  the  other,  judgment  that  he  recover  the  premises 
Hutchison  V.  Kelly,  t  Rob.  (Va.)  131.  described  has  been  held  substantially 
9.  Welch  f.  Emerson,  95  Pa.  St.  251 ;  sufficient.     Mapes  r>,  Scott,  94  III.  379. 
Dixon  V.  Oliver,  5  Watts  (Pa.)  509;  JndgnMnt   %x    BnftiM    PrtmlMt. — ^A 
Chadwick  w.  Felt,  35  Pa.  St.  305;  Don-  judgment  for  the  whole  of  the  prem- 
ovan   V.  Driscoll,    93    Pa.    St.    509;  ises  claimed  should  follow  a  general 
Hall  V,  Coburn,  4  Penny  (Pa.)  166;  verdict.     Beaty    v,   Hudson,  9  Dana 
Wheeling,  etc.,  R.  Co.  v.  Warrell,  122  (Ky.)  322;  Mapes  v.  Scott,  94  111.  379; 
Pa.  St.  613;  Hunter  v,  Thompson  (Pa.  Den  v.  Hammel,  18  N.  J.  L.  73. 
1886),  5  Cent.   Rep.  247.     But  where  UtK>n  Indiyldnal  FlndlagB. — But  where 
the  purchaser  defaults  in  the  purchase  there  are  several  findings  for  distinct 
money,  forfeiting  the  sale,  and  then  parcels  of  land,  the  judgment  should 
takes  possession  Sfter  a  sale  to  a  second  be  entered  up  against  the  different  de- 
purchaser,  the  former  is  not  entitled  to  fendants  separately,  according  to  the 
a  conditional  verdict.     Emery  v.   De  verdicts.     Jackson  v.  Woods,  5  Johns. 
Golier,  117  Pa.  St.  153.  (N.  Y.)  278;  Jackson  v.  Andrews,  7 
(ovar  to  Annex  ConditlMi. — The  jury  Wend.   (N.  Y.)  152;  Hogelskamp  v, 
cannot  give  damages  for  the  breach  of  Weeks,  37  Mich.  422 ;  Lick  v.  Stock- 
a  parol  contract  of  sale  incapable  of  dale,  18  Cal.  319;   Leese  v,  Clark,  28 
enforcement  by  annexing  a  condition  Cal.  26. 

to  their  verdict.  Gill  v.  Gilt,  37  Pa.  Nugatory  Matter. — ^The  incorporating 

St.  312 ;  nor  can  they  in  a  second  eject-  of  nugatory  matter  in  a  judgment  in 

lAent,  after  a  judgment  rendered   in  ejectment,   such  as  the  recital  of  an 

favor  of  defendant,  annex  a  condition  incorporeal  right,  Taylor  v,  Gladwin, 
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however,  the  verdict,  as  rendered  by  the  jury,  is  not  in  proper 
form,  the  court  may  change  its  form,  provided  the  finding  concludes 
the  issues.^ 

b.  Form — Whn«  Ttrdiet  finr  Dafonduit. — If  the  verdict  be  for  the 
defendant,  the  judgment  should  be  that  he  go  without  day  and 
that  he  recover  his  costs  as  in  other  cases.^ 

Whwe  Terdiet  te  PlaintiC — But  if,  on  the  other  hand,  the  verdict  be 
for  the  plaintiff,  then  it  should  be  for  the  land  in  dispute  with 
damages  and  costs.' 

ZIX.  The  Wbit  of  Pomessioh — 1.  In  General— EzMutioii  for  Buugw 

40  Mich.  232,  or  a  special  finding  in-  may,  however,  define  the  line  between 

applicable    to    the    case,    Burkle     v,  theplaintiff  and  defendant  when  that  is 

Ingham  Circuit  Judge,  42  Mich.  513,  the  point  of  controversj.     Laramj  f. 

does  not  affect  the  validity  of  the  judg-  Ruschke,  46  Minn.  125. 

ment.  3.  Poe  on  Practice,  §  481 ;  Kershner 

Additional  Words. — The  addition   of  v.  Kershner,  36  Md.  309;  Wightman 

the  words  **  free  and  clear  of  all  claims  v.   Doe,   24    Miss.    675;    Bronson  r. 

of  the  plaintiff"  has  been  held  error  Paynter,  4  Dev.  &  B.  (N.  Car.)  393; 

where  the  defendant  was  adjudged  to  Wires  v.  Nelson,  26  Vt.  13;  Boyd  v, 

be  the  legal  owner  with  the  right  of  Cowan,  4  Dall.  (Pa.)  138. 

possession.    King  t;.  Kindred,  38  Minn.  But  a  judgment  for  damages  and 

354.  rents  and  profits  should  not  be  given 

1.  Wood  V.  McGuire,  17  Ga.  361 ;  where  tliere  is  no  evidence  on  the  sub- 
Johnson  t^.  Visher,  96  Cal.  310;  Thomp-  ject.  Franklin  V.  Haynes,  119M0.566. 
son  V.  Mattern,  115  Pa.  St.  501.  Thus  HU  IHclt.^If  the  plaintiff  claims 
it  has  been  held  that  the  court  might  damages  in  his  declaration  he  must  re- 
change  a  verdict  for  plaintiff  for  lease  his  damages  before  he  can  have  a 
$1435.79,  to  a  "xerdict  for  the  plaintiff  judgment  upon  nil  dicit.  Cushwa  v. 
for  the  land  described  in  the  writ,  Cushwa,  9  Gill  (Md.)  242. 
without  prejudice  to  the  right  of  the  Failure  to  Award  PoeseBSlon. — Ajudg- 
plaintiff  to  bring  suit  for  mesne  prof-  ment  which  fails  to  award  the  plaint^ 
its,"  Cope  v.  Kidney,  115  Pa.  St.  228;  possession  of  the  disputed  premises 
M'Murray  V.  Oneal,  I  Call  (Va.)246;  may  be  corrected  at  a  subsequent 
and  might  correct  a  verdict  for  "  plain-  term.  Hadlock  v.  Hadlock,  22  111.  384. 
tiffs"  where  there  was  only  one.  In  North  OarOUna  no  more  fonnal 
Kemble  v,  Herndon,  28  W.  Va.  524.  judgment  is  required  in  ejectment  than 

Unidled  Authority  to  Modify. — It  has  in  any  other  action.    Murphy  v.  Guion, 

been  held  that  where  a  case  has  been  2  Murph.  (N.  Car.)  238. 

stated  and  agreed  upon  by  both  parties,  In  Ilorlda   it    is    required    that  the 

so  as  impliedly  to  authorize  the  court  judgment  in  favor  of  the  plaintiff  shall 

to    modify     the    verdict,     the    court  state  the  quantity  of  the  estate  rccov- 

might,  in  its  discretion,  render  a  judg-  ered,  and  failure  to  enter  it  accordinglj 

ment  for  a  part  where  the  jury  has  is  error.      Lungren    v,  Brownlie,  21 

rendered  a  verdict  for  the  whole.  Den  Fla.  491.     A  judgment  which  does  not 

V.  Hammel,  18  N.  J.  L.  73.  state  tie  estate  recovered  must  be  set 

S.  Poe  on  Practice,  §  481 ;  Blunt  v.  aside  and  a  proper  one  entered  by  the 

Wright,  Winst.  L.  (N.  Car.)  89.  court  in  accordance  with  the  verdict. 

But  the  court  cannot  render  judg-  Neal  v.  Spooner,  20  Fla.  38;  Long  v. 

ment  against  a  plaintiff  who  has  dis-  Linn,  71  111.  152. 

missed  his  suit,  for  one  hundred  and  Death  of  Leaaor. — Where   the  lessor 

twenty-five  dollars  attorney's  fees  in-  dies  pending  suit  a  judgment  may  be 

curred  from  the  necessity  of  appoint-  rendered  and  possession  given  as  if  he 

ing  a    guardian   ad  litem   for   infant  were  still  living.    Mooberry  v.  Marye, 

defendants.      Mason    v.    McLean,    6  2  Munf.  (Va.)  453.     But  if  the  lessor 

Wash.  31.  so  dying  had  only  a  life  estate  in  the 

Judgment  In  General  Terms. — A  judg-  property  the  court  will  not  award  a 

ment  in  general  terms  is  sufficient  on  a  writ  of  possession.     Wilson  v.  Hall,  13 

verdict  favorable  to  the  defendant.     It  Ired.  (N.  Car.)  4^. 
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asdCotti. — That  portion  of  the  judgment  which  is  for  damages  and 
costs  may  be  executed  as  judgment  in  other  actions  for  payment 
of  money.* 

■ay  SnterFeaMaUy  without  Writ. — Although,  after  judgment  in  favor 
of  the  plaintiff  for  the  land,  he  may  enter  without  a  writ  if  he  can 
do  so  peaceably,  or  if  the  lands  are  abandoned,^  yet  the  judgment 
cannot  be  enforced  without  process,^  and  in  practice  possession 
is  always  had  by  writ  of  habere  facias  possessionem.^ 

2.  Vame  and  Form. — The  writ  is  known  as  the  writ  of  habere 
facias  possessionem.  It  is  addressed  to  the  sheriff  and  com- 
mands him  to  deliver  to  the  plaintiff  ^  possession  of  the  premises 
recovered.* 

3.  When  to  Issae  and  when  to  be  Execnted — When  to  ime. — The 
writ  issues  as  a  matter  of  course,  where  the  judgment  is  entered 
upon  the  verdict  of  a  jury,''  and  at  common  law  the  writ  is  irreg- 
ular if  issued  after  the  lapse  of  a  year  and  a  day,  unless  it  has  been 
enjoined,  stayed  by  agreement,  writ  of  error,  or  appeal.®  Nor  can 
it  issue  after  the  demise  laid  in  the  declaration  has  expired.* 

1.  Poe  on  Practice,  ^  498.  two  plaintiffs  die  after  judgment,  exe- 

Plaintifif  may   execute  on  his  judg-  cution  may  issue  in  their  joint  names, 

mcnt  for  damages  and  rent,  pending  without  scire  facias.     Howell  v,  EI- 

proceedings  to  restrain  execution    of  dridge,  21  Wend.  (N.  Y.)  679. 

writ  of  possession  until  value  of  im-  6.  Descrlptloiii  by  Metes  and  Boonds. — 

proyements     ascertained.     Tissier    v.  Where   the    premises    recovered    are 

Hill,  13  Mo.  App.  36.  described  by  metes  and   bounds,  the 

Eitrsppet   to  Stay  Waste. — In  eject-  plaintiff  cannot  take  possession  at  his 

ment,  a  writ  of  estreppet  to  stay  waste  peril,  subject  to  be  put  right  by  the 

will  generally  be  granted  on  motion,  court,  as  he  may  in  case  of  a  general 

supported   by   affidavit.     It  will   not,  declaration,  verdict,  and  judgment,  but 

however,  issue  as  a  matter  of  course,  he  must  be  guided  by  the  location  as 

Higgins  V.  Roe,  3  Harr.  (Del.)  49.  given    in   the  judgment.     Jackson  v, 

y  Witbeck  v.  Van  Rensselaer,  64  Rathbone,  3  Cow.  (N.  Y.)  296. 
N.  Y.  31.  Orowlng  Crops. — Unless  plaintiff  has 
Plaintiff,  after  judgment,  may  enter  recovered  mesne  profits,  he  is,  on  ren- 
without  writ,  even  though  the  law  dition  of  judgment  in  his  favor,  en- 
prohibits  issuance  of  writ  until  com-  titled  to  be  placed  in  possession  of  the 
missioner  appointed  to  appraise  the  growing  crops,  as  against  the  defendant 
improvements  had  reported.  Tribble  and  those  holding  under  him.  Gard- 
V.  Frame,  5  Litt.  (Ky.)  190.  ner  v.  Kersey,  39  Ga.  664. 

Hot  Liable  for  Trespass.— *' The  lessor  7.  Doe  v.  Bennett,  4  B.  &  C.  897, 10 

in  ejectment  may  enter  after  judgment  E.  C.  L.  466;  Riverside  Co.  v.  Town- 

withoQt  a  writ  of  possession;  and  the  shend,  120  111.  9;  Sinclair  v.  Worthy, 

judgment  is  evidence  of  his  right  of  Winst.  (N.  Car.)  114. 

entry,   as   between    the    parties    and  8.  Bowar  v.  Chicago  West  Div.  R. 

privies,  so  as  to  protect  him  against  Co.,  136  111.  loi. 

ui  action  of  trespass,  so  long  as  the  Special  Order. — Where  plaintiff  fails 

effect  of   the    judgment    continues."  to  take  out  the  writ  within  a  year  and 

Jackson  r.  Haviland,  13  Johns.  (N.  Y.)  a  day,  it  is  doubtful  if  he  can  do  so 

234.  without  special  order  after  the  lapse  of 

•.  Tribble  v.  Frame,  5  Litt.  (Ky.)  a  year  and  a  day.     Oetgen  v.  Ross, 

19O}  lackson  v,  Haviland,  13  Johns.  47  111.  147. 

(N.  y.)  235;  Petty  v,  Malier,  15  B.  9.  Jackson  v.  Haviland,  13  Johns.  (N. 

Mon.  (Ky.)  603;  Davis  v.  Lee,  a  B.  Y.)234. 

Mon.  (Ky.)  300.  Even  though   Suspended  by   Injunc- 

4.  Adams  on  Ejectment  339.  tion. — No  habere  facias  possessionem^ 

V*  De«tli  of  One  Plaintiff. — If  one  of  can  issue  after  the  expiration  of  the 
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WlMn  to  be  EzMited. — It  is  not  necessary  to  have  a  return  day  (or 
the  writ,  and  if  command  is  made  to  return  the  writ  within  a 
specified  time  it  is  merely  directory.* 

4.  Alias  Writ. — If  a  writ  of  habere  facias  be  executed  by  putting 
the  plaintiff  in  possession,  and  the  plaintiff  has  been  ousted  before 
the  return  of  the  writ,  by  the  defendant  or  one  claiming  under 
him,  the  plaintiff  may  issue  an  alias  writ.* 

demise  laid  in  the  declaration,  though  all  requirements  are  satisfied,  and  for 

execution  has  been  suspended  by  in-  any  subsequent  dispossession  he  must 

junction.     Smith  v.  Hornback,  3  A.  K.  resort  to  a  second  action;  the  question 

Marsh.  (Kj.)  392.  of  time,  or  return  day,  is  not  men- 

1.  Jackson  t;.  Haw  ley,  11  Wend.  (N.  tioned. 
Y.)  184.  In  the  case  of  Witbeck  v.  Two  Judgments  for  Same  Fropeitf.— 
Van  Rensselaer,  64  N.  Y.  31,  the  court  Where  two  parties  sue  separately  in 
says :  ♦*  But  the  only  authority  "  cited  ejectment  against  the  same  defeiidants, 
"  tor  the  purpose  of  showing  that  this  the  party  who  first  recovers  a  judg- 
rule  "  (that  after  the  return  day  of  a  ment  and  goes  into  possession  there- 
writ  the  power  of  the  sheriff  to  ex-  under  cannot  be  ousted  by  the  other 
ecute  it  is  gone)  **  applies  to  a  writ  of  plaintiff  under  a  subsequent  judgment 
possession  is  Adams  on  Ejectment  346,  and  writagainst  the  defendants.  Hieir 
note  I,  where  it  is  stated  that  the  writ  respective  rights  must  be  determined 
of  habere  facias  possessionem  cannot  by  a  suit  between  themselves.  Jones 
beexecuted  after  the  return  day.  This  v.  Chiles,  2  Dana  (Ky.)  33. 
note,  however,  is  founded  only  upon  a  Order  Only  NlsL — In  the  case  of  Lto^rd 
manuscript  decision  of  the  U.  S.  Cir.  v.  Roe,  2  Dowi.  N.  S.  407,a  mleabso- 
Ct.  of  Pa.,  cited  in  Coxe's  Digest,  p.  lute  in  the  first  instance  was  denied, 
273,  and  upon  the  case  of  Dent  zk  Sim-  but  a  rule  «/>/,  calling  upon  the  tenant 
mons,  7  J.  ].  Marsh.  (Ky.)42,  in  which  to  show  cause  why  he  should  not  re- 
no  such  point  was  adjudged,  but  only  store  possession,  was  granted.  Lloyd 
that  where  a  writ  of  possession  had  r.  Roe,  a  Dowl.  N.  S.  407. 
been  fully  executed,  and  the  plaintiff  in  Not  to  Imuo  witbaiit  Nottee. — An  alias 
ejectment  put  in  possession  and  the  writ  writ  will  not  issue  without  notice,  but 
returned  executed,  and  the  defendant  notice  may  be  given  before  execution, 
in  the  execution  afterwards  re-entered,  White  v.  Robinson,  3  Penny.  (  Pa.)  222. 
the  proper  remedy  for  restitution  was  Writ  Bvtomed  Unexacvted. — Where 
by  warrant  for  forcible  entry,  and  the  sheriff  returned  that  he  took  the 
that  an  order  for  an  alias  writ  of  pos-  plaintiff  with  him,  and,  after  removing 
session  was  erroneous."  all  persons  whom  he  could  find  on  the 

S.  Jackson  v.  Hawley,  11  Wend.  (N.  premises,  delivered  possession  to  the 

Y.)    184,   overruling-  Doe  v.    Roe,  i  plaintiff  and  departed,  and  that  imme- 

Taunt.  55;  Jackson  v.  Stiles,  9  Johns,  diately  three  persons  secretly  lodged 

(N.  Y.)  391 ;  Lloyd  v.  Roe,  2  Dowl.  in    the  house  expelled  the  plaintiif; 

N.  S.  407.  that  he  returned  to  restore  possession, 

DIapoMesiion  mutt  Bo  Immediately  or  but  could  not  do  so ;  the  court  held  thtt 

Boon  after  DeUrery  of  Poisesiion. — Mr.  this  was  equivalent  to  a  return  of  the 

Tidd,  in  his  work  on  practice  (vol.  2,  writ  unexecuted,  and  ordered  an  alias 

9th  ed.,  p.   1247)   limits   the   rule  to  writ.     Upton    v.  Wells,   i  Leon  145. 

cases  where  the  dispossession  is  im-  See  also  Bowar  v.  Chicago  West  Div. 

mediately  or  soon  after  the  delivery;  R.  Co.,  136  III.  loi. 

but  a  different  rule  prevails  in  New  After  Retnra,  AUAS  WHt  vffl  Hot  b- 

Tork,  where  it  is  a  common  practice  me. — After  a  vfrit  oi  kahere  facias  has 

to  leave  the  writ  without  a  return  day  been  once   returned  **  executed,"  the 

for  the  express  purpose  of  having  it  execution  is  of  record,  and  no  alias  will 

re-executed  in  case  of  a  future  dispos-  issue.     For  any  subsequent  wrongs,  a 

session  by  the  defendant.     Jackson  v.  new  action  must  be  brought.     U.  S.  v. 

Hawley,  11  Wend.  (N.  Y.)  184.  Slaymaker,4  Wash.  (U.  S.)  169;  I>ent 

Contra. — In   the  case  of  Hinton  v,  v.  Simmons,  7  J.  1.  Marsh.  <Ky.)  42. 

^cNeiI,5  Ohio  509,  the  court  says  that  Plurles  Wtit. — If  before  the  return  of 

after  plaintiff  is  once  put  in  possession  the  alias  writ  the  plaintiff  is  again  dis- 
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5.  Method  of  Execntion — a.  In  General. — The  execution  of  a 

wt  of  habere  facias  possessionem  must  be  by  putting  the  defendant, 

or  the  parties  in  possession,  out,  and  by  delivery  of  the  possession 

to  the  plaintiff  by  putting  him   into  actual  possession  of  the 

property.* 

h.  Duty  and  Liability  of  Plaintiff — xntt  Point  ont  and  Looato 

Ikvpaity. — Upon  obtaining  his  writ  of  possession,  it  is  the  duty  of 
the  plaintiff  to  point  out  to  the  sheriff  the  premises  to  which  he 
has  established  title,  and  in  so  doing  he  acts  at  his  peril  if  he  takes 
more  than  he  is  entitled  to  take.^ 


possessed    by  the  defendant,   or  one  his  possession,  Kercheval  v.  Ambler, 

claiming  under  him,  he  may  have  a  7  }.  }.  Marsh.  (Ky.)  628;  although  he 

plnries  writ,  and  so  on  ad  infinitum,  came  into  possession  after  the  issuing 

Van  Rensselaer  v.  Witbeck,  3  Lans.  of  the  writ  of  ejectment.     Krepps  v, 

(N.  Y.)499.   And  see  Simpson  v,  Shan-  Mitchell,  156  Pa.  St.  320. 

non,  5  Litt.  (Ky.)  322.  An  assignee  pendente  lite,  however, 

1.  Putting  Tonant  ont  of  Hoase. — If  may  be  ejected  under  judgment  against 

there  is  a  house  on  the  premises,  the  his  assignor.     Howard  v.  Kennedy,  4 

writ  must  be  executed  by  putting  the  Ala.  592. 

tenant  out  of  the  house  and  putting  Betiim  ahoold  Show  that  Party  Ousted 
the  plaintiff  into  it.  Den  v,  Bilder-  Held  under  Defiandant. — Where  sheriff 
back,  16  N.  }.  L.  497.  puts  a  person  out  of  possession  as  hold- 
lot  BzecQted  until  fflieilff  Ctone. — The  ing  under  defendant,  his  return  should 
writ  is  not  executed  until  the  sheriff  show  that  essential  fact.  Krepps  v, 
hu  gone,  and  the  plaintiff  is  left  in  Mitchell,  156  Pa.  St.  320. 
qoiet  enjoyment  of  the  premises.  Tenant  of  Aaaodatlon  Not  in  Being. — 
Adams  on  Ejectment  343 ;  Ajionymous,  The  sheriff  is  bound  to  deliver  pos- 
6  Mod.  115.  session  as  against  the  tenant  of  a  body 
Inpoalttle  finr  SiierUr  to  Ck>  on  Land. —  not  in  being.  Monongahela  Valley 
As  to  what  is  a  sufficient  delivery  in  Campmeeting  Assoc,  v.  Patterson,  96 
cases  where  it  is  impossible  for  sheriff  Pa.  St.  469. 

to  go  on  the  land,  see  Falvey  t*.  £1-  RemoTal  of  Personalty. — Although  it 
liott,  32  Alb.  L.  }.  156.  is  the  duty  of  the  sheriff,  if  required, 
Land CiOTeredwltli  Water. — ^The  sheriff  to  remove  from  the  premises  the  per- 
is not  prevented  from  delivering  ac-  sonal  property  thereon,  yet  the  omis- 
tual  possession  of  land  under  the  writ  sion  to  do  so  does  not  vitiate  the 
of  possession  by  its  being  covered  with  execution  of  the  writ  if  the  possession 
water.  Perrine  v.  Bergen,  14  N.  J.  L.  of  the  land  is  delivered.  Witbeck  t». 
355.  Van  Rensselaer,  64  N.  Y.  27. 

Uad  Held  by  Kore  than  One  Tenant. —  a.  Bayard  v.  Colefax,  4  Wash.  (U. 

Where  the  land  recovered  is  held  by  S.)  43;  Simpson  v.  Shannon,  5  Litt. 

one  tenant,  a  delivery  of  any  part,  in  (Ky.)  322;  Den  v.  O'Hanlin,  18  N.  J. 

the  name  of  the  whole,  will  be  sufficient;  L.   127;  White  v.  Den,  24  N.  J.  L. 

but  if  there  are  two  or  more  tenants,  753 ;  Jackson   v,    Rathbone,   3    Cow. 

separate  delivery  must  be  made  of  the  (N.  Y .)  296;  Den  v.  Johnson,  12  N. 

lands  held   by  each  tenant,     i  Moll.  J.  L.  275;  Johnson  v,  Nevill,  65  N. 

Ab.  886,  H.  2.  Car.  677. 

IMivlded  Interest. — On  recovery  of  Description  In  Verdict  by  Hetes  and 

an  undivided  interest  in  the  tract  of  Bounds. — ^Although  the  plainti£F  takes 

land,  the  sheriff  must  put  the  plaintiff  possession  at  his  peril  to  any  extent  he 

into  actual  possession  of  the  whole  chooses,  subject  to  be  put  right  by  the 

along  with  the  defendant.     Ash  v.  Mc-  court,  when  the  verdict  is  in  general 

Gill,  6  Whart.  (Pa.)  391.  terms,  yet  when  the  verdict  describes 

Land  In  Poesesilon  of  Tbird  Party. — A  the  land  by  metes  and    bounds  the 

judgment  in  ejectment  does  not  bind  sheriff  cannot  give  possession  beyond 

one  not  a  party  or  a  privy  to  the  suit,  it.     Jackson  v.  Rathbone,  3  Cow.  (N, 

and  gives  no  right  of  entry  on  land  in  Y.)  296. 
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same  reasons  and  upon  the  same  grounds.^ 

2.  How  Obtained — ^Frocodtm  m  in  Vow  Trials  GonoraUy. — The  procedure 
for  obtaining  new  trials  in  actions  of  ejectment  in  nowise  differs 
from  the  usual  procedure  in  other  actions,*  except  in  those  states 
where,  in  actions  of  ejectment,  new  trials  are  obtainable  as  a  matter 
of  right.' 

3.  Ai  a  Matter  of  Sight  nnder  Statute — a.  In  General.— In 
many  states  new  trials  are  now  granted  as  a  matter  of  right  in 
actions  of  ejectment  for  the  recovery  of  real  property.*  As  a  rule, 
in  these  states,  but  one  new  trial  is  obtainable  as  a  matter  of 
right,  although  a  second  may  be  had  for  cause  shown.^ 

A  Who  Entitled  to  Demand. — Generally  it  is  provided  that 
the  unsuccessful  party,  whether  plaintiff  or  defendant,  is  the  one 
entitled  to  a  new  trial.®    The  right  extends,  however,  only  to  the 

Defense    Btrloti    Juris. — '*  Although  ment,  on  application  and  perfoimance 

the  law  permits  a  defendant  in  eject-  of  certain  conditions,  a  new  trial  will 

ment  to  set  up  an  oustanding  title  in  a  not  be  granted  on  ground  that  verdict 

third  person  with  which  he  has   no  is  contrary  to  the  evidence,  or  on  other 

connection,  yet  it  is  a  defense  stricti  common-law    grounds.      Skinner   r. 

/»rij,  and  new  trials  will  not  be  granted  Tibbitts,    13  Civ.  Pro.   Rep.  (N.  Y. 

to  enable  a  defendant  to  avail  himself  Supreme  Ct.)  370. 

thereof y  unless  the  court  below  have  4.  Rev.    Stat.    Indiana    (1888)  Civ. 

either  refused  to  permit  it  to  be  made,  Pro.,  f  1064;  McC Iain's  Statutes  Iowa, 

or  have  grossly  erred  in  acting  on  it."  f  4498;  Code  Civ.  Pro.  Kansas,  §  599; 

Peck  V.  Carmichael,  9  Yerg.  (Tenn.)  Rev.  Stat.   Mich.   1882,  c.  269,  §  36; 

328.  Statutes  Minn.  (1891),  5414;  lliroop's 

Onmiilattye    Eyldence. — Although  Ann.   Code  Civ.  Pro.  (N.  Y.)  1525; 

there  is  a  class  of  cases  where  second  Compiled    Statutes  Nev.  Code   Civ. 

new    trials     should     be    granted     in  Pro.,  p.  822,  ^  630;   Rev.  Stat.  Wis. 

ejectment  causes,  when,  by  common  3092  (1878). 

law,  a  new  trial  would  not  be  granted.  New  York. — The  right  to  demand  a             1 

yet  this  rule  cannot  be  extended  to  new  trial  as  a  matter  of  right  on-  pay-             I 

allow  new  trials   in    ejectment    suits  ment  of  costs  and  damages  awarded             ] 

where  the  defeated   party  has   failed  on  first  trial  has  not  been  taken  away 

without  excuse  to  produce  available  by  the   code.     Cooke  -v.   Passage,  4 

testimony,  or  to  enable  him  to   pro-  How.  Pr.  (N.  Y.  Supreme  Ct.)  360; 

duce  cumulative  testimony.     Laflin  v.  Rogers  v.  Wing,  5  How.  Pr.  (N.  Y. 

Herrington,  17  111.  399.  Supreme  Ct.)  50. 

1.  See  article  New  Trials.  5.  Boland  v,  Gillett,  44  Wis.  329. 

The  unsuccessful  party  in  an  action  In  New  York,  under  Code  Civ.  Pro., 
of  ejectment,  as  in  other  civil  cases,  4  1525,  a  third  trial  may  be  granted 
;s  entitled  to  a  new  trial  for  sufficient  if  the  court  is  satisfied  that  justice  will 
legal  cause,  such  as  an  erroneous  rul-  thereby  be  ascertained  and  promoted, 
ing  of  the  court  in  the  admission  or  although  no  error  may  have  been  corn- 
exclusion  of  evidence,  a  misdirection  mitted  upon  trial,  nor  any  other 
of  the  court  to  the  jury,  or  a  finding  grounds  exist  which  at  common  law 
of  the  jury  contrary  to  the  evidence,  give  a  right  to  a  new  trial.  Keeler  r. 
Emmons  v.  Bishop,  14  111.  153.  Dennis,  39  Hun  (N.  Y.)  18. 

Kansas.— In  Kansas,  by  statute,  sec-  New  Tirlal  on  Writ  of  Error.— A  new 

ond    new   trials   will  not  be  granted  trial  ordered  by  the  Supreme  Court  on 

except  on   such  grounds  as  in  other  a  writ  of  error  is  not  such  a  new  trial 

cases  a  new  trial  may  be  had.    Clay-  as  comes  within  the  meaning  of  such 

ton  V,  School  Dist.  No.  i,  20  Kan.  256.  a  statute.    Gilman  v.  Wayne  Circuit 

a.  See  article  New  Trials.  Judge,  21  Mich.  372. 

8.  It  has  been  held  that  when  by  6.  See  statutes  cited  in  note  to  fjv/r^f 

statute  a  new  trial  must  be  granted  as  XXI.  3.  a.  In  General, 

a  matter  of  right  in  actions  of  eject-  Mlnnesott.-*-**  Whether  the  respond-. 
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party  against  whom  the  judgment  is  rendered,  his  heirs,  represent- 
atives, or  assigns.^ 

c.  When  Granted — ^Paymmit  of  Cofti  m  Oondltloii  Preoadont. — The 
payment  of  the  costs  of  the  former  trial  is  generally  a  condition 
precedent  to  the  granting  of  a  new  trial  under  the  statute.* 

Payment  of  Damages. — And  in  some  states  the  payment  of  the 
damages  awarded  is  also  a  condition  precedent  to  the  granting  of 
a  new  trial.* 

Power  of  Court  to  Impoee  OonditionB. — But  the  court  has  no  power  of 

ent  was  or  was  not  entitled  to  a  new  New  Toi%. — Under  the  New  York 
tn'al  depends  wholly  upon  the  statute,  statute  the  court  may  impose,  as  a  con- 
Section  5,0.  64.,  p.  595,  Pub.  Stat.,  en-  dition  precedent  to  granting  of  a  new 
acts,  *that  any  person  against  whom  a  trial  in  ejectment,  the  payment  of 
judgment  for  the  recovery  of  specific  all  costs,  including  extra  allowance 
real  property  is  rendered,  may,  within  granted  by  former  judgment.  Wing 
six  months  after  written  notice  of  v.  De  La  Rionda,  20  Civ.  Pro.  Rep. 
judgment,  upon  the  payment  of  all  (Brooklyn  City  Ct.)  183,  125  N.Y. 678. 
costs  and  damages  recovered  thereby,  Damagoi  and  Goets,  How  Paid. — The 
demand  another  trial  by  notice  in  writ-  damages  and  costs  awarded  in  the  first 
ing  to  the  adverse  party  or  to  his  at-  trial  may  be  paid  into  court,  to  the 
torney  in  the  action,  and  thereupon  the  clerk,  and  he  is  bound  to  accept  na- 
actton  may  be  brought  to  trial  by  tional  banknotes.  Dennison  v.  Gene- 
either  party.'  Now  the  only  party  to  see  Circuit  Judge,  37  Mich.  281. 
an  action  of  ejectment  as  in  this  case  Setting  Aside  Order  fbr  New  Trial. — An 
against  whom  a  judgment  for  the  order  vacating  a  first  judgment  in  an 
recovery  of  real  property  can  be  ren-  action  for  the  recovery  of  real  estate, 
dered,  must  be  the  defendant.  He  is  and  for  a  new  trial,  will  be  set  aside  and 
in  possession,  and  in  no  reasonable  cause  struck  from  docket  on  proof  of 
sense  can  it  be  contended  that  a  judg-  nonpayment  of  costs.  Golden  v,  Snel- 
ment  denying  the  plaintiff's  right  to  a  len,  54  Ind.  282. 

recovery  is  a  judgment  against  him  Proof  of  Nonpapnent. — The  issue  thus 

for  a  recovery.     It  is  impossible  to  re-  raised  as  to  payment  or  nonpayment 

cover  from  him  what  he  has  not  got.  of  costs  may  be  tried  upon  affidavits  of 

Again,  the  second  trial  is  to  be  granted  the  parties,  if  no   objection  is  made, 

upon  the  payment  of  costs  and  dam-  Golden  v,  Snellen,  54  Ind.  282. 

ages.     Damages    in    ejectment    are  Erroneous     Certification      of     Coats 

awarded  for  the  withholding  of  the  "Paid." — Where  the  clerk  certifies  to 

property  in  dispute,  or  for  rents  and  the  court  that  the  costs  are  paid,  when 

profits,  and  it  cannot  be  claimed  that  in  fact  they  have  not  been,  on  discov- 

such    damages     could    be    recovered  ery  of  the  mistake  the  court  may  set 

against  a  plaintiff  not  in  possession,  aside  the  order  for  a  new  trial  if  appli- 

*  *  *  When  the  plaintiif  institutes  his  cation  is  made  at  same  term,  but  if  ap- 

action  he  ought  to  know  whether  he  plication  is  not  made  during  the  term 

has  any  title  and  what  it  is,  and  our  the   new  trial  will   be   had   as  if  the 

statute  does  not  see  fit  to  allow  him  to  costs  were  actually  paid.    Cook  County 

make  repeated  experiments  at  the  ex-  v.  Calumet,  etc.,  Canal,  etc.,  Co.,  131 

pense  and  to  the  inconvenience  of  the  111.  509. 

defendant,  unless  he  can  bring  himself  8.  Myers  v.  Phillips,  68  111.  270. 

within  the  rules  applicable  to  other  civil  New  Tork. — Payment  of  damages  for 

actions."    Howes  v.  Gillett,  10  Minn,  detention  is  not  a  requirement  of  the 

400.  New  York  statute.     Risley  v.  Rice,  11 

1.  Forsyth  v.  Van  Winkle,   9   Fed.  Civ.  Pro.  Rep.(N.Y.  Supreme  Ct.)  367. 

Rep.  247;  Howell  r.  Leavitt,  90  N.  Y.  Nominal  Damaifei.— When  the   stat- 

238.  ute    requires     payment    of    damages, 

4.  Setzke  v.  Setzke,  121  111.  30;  Gol-  the  benefit  of  the  statute  is  not  lost  by 

den  t;. Snellen,  54  Ind.  282;  McSheely  a  failure  to  pay  "one  cent"  awarded 

y.Bentley,  31  Ind.  235;  Whitlock  v.  as    damages.     Myers    v.   Phillips,  68 

Vancleave,  39  Ind.  511.  111.  270. 
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its  own  motion  to  impose  conditions  not  prescribed,^  and  conse- 
quently, in  the  absence  of  statutory  conditions  precedent,  a  new 
trial  will  issue  as  a  matter  of  course.' 

Order  will  Vet  Ime  before  Jndgaeat. — But  the  order  for  it  will  not 
issue  before  a  judgment  is  rendered  on  the  merits.' 

d.  Procedure — Vew  TrUa  Granted  Oaly  upon  AppUofttion. — Notwith- 
standing a  new  trial  may  issue  as  a  matter  of  right,  none  will  be 
granted  until  application  is  made  therefor  by  the  party  entitled.^ 

Ferm,  etc.,  of  Applioation. — The  application  should  be  made  in  the 
court  where  the  first  trial  was  had.^  It  should  generally  be  made 
in  writing,  showing  both  the  rendition  of  the  judgment  and  the 
performance  by  the  party  applying  of  the  conditions  precedent  to 
a  new  trial.® 

When  Applieation  mnet  be  Made. — Application  must  be  made  within 
the  time  allowed  by  statute.    As  to  when  the  time  allowed  by 

1.  Schrodt  t;.  Bradlej,  29  Ind.  353;     Indiana  statute.     Fisk   v.   Baker,  47 
Whitlock  V.  Vancleave,  39  Ind.  511;     Ind.  534. 

Shaw  V.  McMaren,  3  Hill(N.  Y.)  417.         New    Tork, -^In    New    York  the 

2.  Haseltinev.  Simpson,  61  Wis.  437.     granting  of  a  new  trial  in  ejectment 
BUpnlatlon — New   Tork. — After  the    after    judgment  by    default    may  be 

submission  of  a  case  by  agreement  granted  if  justice  requires.  -  Reed  r. 
under  the  code,  the  unsuccessful  party  Loucks,  61  How.  Pr.  (N.  Y.  Supreme 
'is  not  entitled  to  have  a  new  trial  as  of  Ct.)  434,  overrultHj^ChrisWev,  Bloom- 
course.  Lang  V,  Ropke,  i  Duer  (N.  ingdale,  i8  How.  Pr.  (N.  Y.  Supreme 
Y.)  701;  Roberts  v.  Baumgarten,  58  Ct.)  12. 
N.  Y.  Super.  Ct.  407.  Trial  by  Court— Ftndlnsa.— When  the 

Haw  York — Hearing  at  GeneralTerm,  trial  is  before  a  court  without  a  jufT 

— It  has  been  held  in  New  York  that  and  judgment  is  rendered  conditional- 

when  judgment  upon  verdict  is  stayed  ly  before  findings  are  completed  and 

and  exceptions  of  defendant  directed  filed,  the  statutory  time  for  demanding 

to  be  heard,  in  the  first  instance,  at  a  new  trial  runs  from  the  filing  of  the 

general  term,  and  the  exceptions  are  findings,  as  the  judgment  until  then  is 

overruled  and  judgment  ordefed  for  incomplete.     O'Blinskie  v,  Kent  Cir* 

plaintiff  upon  verdict,  that  a  new  trial  cuit  Judge,  34  Mich.  63. 

may  be  had  under  the  statute.     Phyfe  4.  West  v,  Cameron,  39  Kan.  740; 

V,  Masterson,  45  N.  Y.  Super.  Ct.  338.  Marsh  v,  Elliott,  51  Ind.  547. 

8.  Whitlock  t).  Vancleave,  39  Ind.  5.  Fraser  v.  Weller,  6  McLean  (U. 

511;  Hall  v.  Sanders,  35  Kan.  538 ;  Sacia  S. )  11;  Christopher  f.  Detroit,  etc.,  R. 

x\  O'Connor,  47  N.  Y.  Super.  Ct.  53.  Co.,   56  Mich.   176;   Cunningham  v. 

After  Appeal. — Where,  on  an  appeal  Milwaukee,  13  Wis.  i3o. 

in  an  action  of  right,  the  cause  is  re-  6.  In  Indiana  the  application  must 

manded  for  judgment  in  accordance  be  in  writing  and  must  show  the  ren- 

with    the    opinion    of   the    appellate  dition  of  the  judgment,  the  time  when 

court,  the   judgment   so  rendered   is  rendered,  that  all  the  costs  have  been 

such  a  judgment  of  the  lower  court  paid,  and  that  a  new  trial  is  demanded 

that  a  new  trial  may  be  granted  as  if  as  of  right  and  without  cause.    Marsh 

no  appeal  had  been  taken.    Butterfield  t».  Elliott,  51  Ind.  549;  Crews  r.  Ross, 

V.  Walsh,  25  Iowa  263.  44  Ind.  481 ;  Starr  t*.  Winning,  7  Ind. 

Nonsuit.  —  The     Michigan     statute  31 1 ;  Shuman  v,  Gavin,  15  Ind.  93 ;  Falls 

contemplates  a  trial  on  the  facts ;  it  has  v.  Hawthorn,  30  Ind.  444. 

no  reference  to  a  nonsuit.    Hoffman  v.  May  be  Mada  In  Open  Coort. — It  has 

St.  Clair  Circuit  Judge,  37  Mich.  131.  been  held  that  a  demand  for  a  new  trial. 

Contra^  Conan  v.  FoUis,  61  Wis.  224.  made  in  open  court,  in  the  presenceof 

Judgment   by   Default  —  Indiana. —  the    opposite  party,   is   a  substantial 

After  judgment  by  default  a  new  trial  compliance  with   the   Kansas  statute, 

will  not  be  granted  as  of  right  under  Doster  v.  Sterling,  33  Kan.  381. 
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statute  begins  to  run»  the  courts  of  the  various  states  have  decided 
differently.* 

Votiee  of  Application. — As  a  general  rule,  it  is  unnecessary  that  the 
opposite  party  or  his  attorney  be  served  with  notice.* 

1.  Wisconsin. — In  Wisconsin  it  is  held  Chautauqua  County  Bank  v.  White, 

that  the  time  runs  from  the  perfection  33  N.  Y.  347. 

of  the  judgment  by  taxation  and  inser-  2.  Whitlock  v.  Vancleave,  39  Ind. 

tion  of  costs.     Haseltine  v.  Simpson,  511 ;     Dennison    v.  Genesee    Circuit 

61  Wis.  427.  Judge,   37    Mich.   285;    Haseltine   v, 

mdiigan. — So  when  trial  is  before  Simpson,  61  Wis.  427. 

the  court  without  a  jury,  and  judgment  Notice  on  tlie  Jonmal. — In  Kansas  the 

is  rendered  conditionally  upon  certain  opposite   party  is  entitled  to  be  ap- 

findings,  it  has  been  held  in  Michigan  prised  of  the  demand  for  a  new  trial 

that  the  time  runs  from  the  perfecUon  by  **  notice  on  the  journal."     Doster 

of  judgment  by  the  filing  of  findings,  v.  Sterling,  33  Kan.  381. 

O-'Blinskie  v.  Kent  Circuit  Judge,  34  It  is  error  for  the  court  to  refuse 

Mich.  62.  another  trial  when  demanded  by  the 

Pendency  of   Appeal. — The  three  party  against  whom   a  judgment    is 

years  after  judgment  in  which,  under  rendered  in  an  action  for  the  recovery 

How.  Stat.,  ^  7822,  a  plaintiff  in  eject-  of    real    property,    when  demand    is 

ment  has  the  right  to  a  new  trial  on  made  by   ^*  notice    on    the    journal " 

payment  of  costs,  begins  to  run  from  within  the  proper  time.     A  notice  on 

the  time  the  judgment  is  affirmed  by  the  journal,  entered  by  the  clerk,  who 

the  Supreme  Court.    Boyce  v.  Osceola  is  the  only  person  authorized  to  make 

Circuit  Judge,  79  Mich.  154.  such  entries,  under  the  direction  of  the 

N0W  York. — In  New  York  the  time  court,  is  the  only  way  another  trial  can 

runs  from  date  of  first  judgment,  not  be  demanded  "by  notice  on  the  jour- 

from  time  of  affirmance    on  appeal,  nal."  McManamy  v,  Ewingi  i  Kan.  580. 
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ELECTION  OF  REMEDIES. 

By  D.  H.  Bollbs. 

L  SsrnnTiom,  361. 

H  CLAfllBS  OF  ACTIOVS  SUBJECT  TO  BLBOTIOV,  361. 

ni  Whev  the  Blectite  Pbihciple  Applies,  362. 
IV.  Fdtalitt  of  Blectiov,  364. 

1.  General  Rule,  364. 

2.  Exceptions,  365. 

a.  Want  0/  Jurisdiction,  365.  \ 

b.  Premature  Action,  365.  : 

c.  Mistaken  Remedy,  366. 

d.  Ignorance  of  Material  Facts,  366.  J 

Y.  Capaoitt  to  Elect,  366. 
TI  What  Acts  Detebmote  Electioe,  367. 
vn.  Subjects  to  Which  the  DocTBm  has  beev  Applied,  368. 

1.  In  General,  368. 

2.  Conversion,  368. 

a.  Original  Remedies,  368. 

b.  Alternative  Remedy,  37CX 

c.  Statutory  Remedy,  yji. 

Tm  Electioh  betweee  Law  avd  Bquitt,  374. 
DL  Sdcultaiieous  Actiohs,  374. 

C  ROSS-REFERENCES. 

See  in  general,  as  to  the  various  forms  oftution  between  which  an  election  my 
be  had,  articles  ASSUMPSIT,  vol.  2.  p.  987;   REPLEVIN;  TRES- 
PASS;  TRESPASS  ON  THE  CASE;  TROVER. 
As  to  Election  between  Different  Counts  in  Same  Complaint  or  Declaration, 
see     article     COUNTS,     PARAGRAPHS,    AND    SEPARATE 
STATEMENTS,  vol.  5.  p.  302. 
Election  in  Actions   Concerning   Various  Subject-matters,  sec  articles 
CARRIERS,    vol.    3,    p.    812;    CONTRACTS,   vol.   4.  p.  9^3; 
SALES,  etc. 
Election  between  Statutory  and  Equitable  Remedies  to  Reach  Property 
of  Debtor,  see   article    CREDITORS'   BILLS  AND  FRAUDU- 
LENT CONVEYANCES,  vol.  5,  p.  388. 
Appeal  from  Refusal  to  Compel  Election  and  the  Presumption  on  Ap- 
peal of  the  Election  where  there  Are  Inconsistent  Clauses  in  Com- 
plaint, see  article  APPEALS,  vol.  2,  pp.  87,  465. 

380  Volume  VII. 


ClaiMB  of  Aetions      ELECTION  OF  REMEDIES.    Subject  to  Election. 

Joinder  of  Different  Causes  of  Action  in  One  Suit  or  Action^  see  article 
ACTIONS,  vol.  I,  p.  io8. 

Amendments  Changing  Form  or  Cause  of  Action  and  Introducing  New 
Cause  of  Action,  see  article  AMENDMENTS,  vol.  i,  p.  458. 

Election  where  there  Is  a  Concurrent  furisdiction,  see  article  fURIS- 
DICTION 

Theory  of  the  Case,  whether  Contract  or  Tort,  etc,  see  article  THEOR  Y 
OF  THE  CASE. 

Election  between  Different  Counts  in  Indictments,  see  article  INDICT- 
MENTS, 

L  DlFnriTIOVS  —  OeneraL — Election  of  remedies,  in  its  generic 
sense,  is  the  act  of  choosing  between  the  different  modes  of  proce- 
dure and  relief  allowed  by  the  law  on  the  same  state  of  facts, 
which  modes  may  be  termed  "coexisting  remedies."^ 

Spodfle. — In  its  technical  and  more  restricted  sense,  election  of 
remedies  is  the  adoption  of  one  of  two  or  more  coexisting  remedies, 
with  the  effect  of  precluding  a  resort  to  the  others.  The  remedies 
here  intended  are  known  as  exclusive  or  alternate  remedies.* 

n.  CLA88B8  OF  ACTI0V8  SUBJECT  TO  Xlectiov. — The  election  is  not 
restricted  to  any  classes  of  remedies.  Whenever  the  law  supplies 
to  a  party  two  or  more  methods  of  redress  in  a  given  case,  based 
upon  inconsistent  theories,  however  those  methods  may  differ, 
either  in  the  forai  or  the  forum  of  procedure,  or  in  the  personality 

1.  The  phrase  *•  coexisting  reme-  of  a  benefit  under  a  will  or  other  in- 
dies"  is  used  in  the  text  as  the  correct  strument  of  donation,  when,  by  the 
expression  of  the  generic  idea,  and  it  terms  or  effect  of  the  instrument,  such 
coTers  every  instance  where  the  law  acceptance  involves  the  sacrifice  or  sur- 
supplies  more  than  one  remedy  on  a  render  of  some  property  or  right  on  the 
giT^en  state  of  facts.  part  of  the  donee. 

The  term  "concurrent  remedies  "  is        The  rule  is  of  quite  ancient  origin, 
not  infrequently  employed  for  the  same  and  was  recognized  and  applied  by  the 
purpose,  but  as  it  is  also  employed  common-law  courts  from  a  period  an- 
quite  as  often  where  exclusive  remedies  teriorto  the  reign  of  Elizabeth.     It  is 
are  intended,  the  phraseology  of  the  claimed  by  Judge  Story  and  other  ju- 
text  seems  preferable.  ridical  writers  that  it  was  borrowed 
The  term  "accumulative  remedies"  from  the  civil    law.     2   Story's    Eq. 
would  naturally  suggest  the  same  idea.  Juris.,  §§  1078,  1080  et  pas, 
but  usaee  has  imparted  to  it  a  different        Its  ancient  application  was  confined 
»nd  well  settled  meaning,  and  it  is  used  in  the  main  to  instruments  of  a  testa- 
te designate  the  remedies  created  by  mentary    character,  and    until    it  be- 
statute  and  applied  tocasesin  which  and  came    the    subject    of  cognizance  in 
forwhicbcommon-lawremediesexisted  equity,  its  application  even  to  them  was 
before.     Anderson's  Diet,  of  Law.  rare.     The  court  of  chancery  greatly 
*•  "  If  a  man  has  several  remedies  for  improved  upon  the  common  law  use  of 
the  same  thing,  he  has  an  election  to  it,  for  the  law  courts  could  entertain 
ife  which  he  pleases."     Co.  Lit.  145  a,  cases  only  where  the  party  upon  whom 
f'Win  3  Comyns'  Dig.,  title  Election,  devolved  the  right  had  made  his  elec- 
Electionof  remedies  is  but  a  branch,  tion,  but  chancery  assumed  and  exer- 
though  it  has  become  a  very  impor-  cised  the  power  to  compel  him  to  make 
tant  branch,  of  the  general  subject  of  it  when  and  as  the  equities  of  the  situa- 
2Ptional   or     alternative     procedure,  tion  required.     Thus  administered,  it 
The  same  effect  that  follows  the  adop-  became  a  highly  important  and  salu- 
tion  of  one  of  several  remedies,  to  wit,  tary  rule  of  equity  jurisprudence, 
exclusion  from  resort  to  the  other,  fol-        The  application  of  the  principle  to 
lows  the  adoption  of  an  alternative  pro-  remedies  on  any  extended  scale  is  of 
▼ision  in  a  contract,  or  the  acceptance  comparatively  modern  development. 

361  Volume  VIL 


When  the  ElectiYe    ELECTION  OF  REMEDIES.      Priaeivle  AppliM. 

of  the  parties  to  the  several  proceedings,  the  party  is  put  to  his 
election,  and  his  choice  of  either  is  a  bar  to  his  resort  to  the  other. 
Thus  he  may  be  required  to  elect  between  two  or  more  actions  fj 
contractu,  or  two  or  more  actions  ex  delicto,  or  between  remedies 
one  or  more  of  which  belong  to  one  class,  and  one  or  more  to  the 
other,  or  between  remedies  all  equitable,  or  remedies  one  or  more 
of  which  are  of  equitable,  and  the  residue  of  legal,  cognizance.* 

lU  WHEV  the  ELECTIYI  PBIHCIPLE  APPIXB8 — lacoMirtwit  Benedlei. 
— As  already  stated,  the  principle  does  not  apply  to  all  coexistent 
remedies.  As  regards  what  have  been  termed  consistent  rennedies, 
the  suitor  may,  without  let  or  hindrance  from  any  rule  of  law,  use 
one  or  all  in  a  given  case.  He  may  select  and  adopt  one  as  better 
adapted  than  the  others  to  work  out  his  purpose,  but  his  choice 
is  not  compulsory  or  final,  and  if  not  satisfied  with  the  result 
of  that,  he  may  commence  and  carry  through  the  prosecution  of 
another.  Thus,  where  a  sale  of  chattels  is  induced  by  the  fraud 
of  the  vendee,  the  vendor  may  prosecute  the  vendee  for  the  price  of 
the  articles  in  one  action  and  in  another  for  damages  on  account 
of  the  fraud,  both  proceeding  on  the  theory  of  ratifying  the  sale. 
But  he  cannot  maintain  either  if  he  has  rescinded  the  sale,  or  if, 
on  the  theory  of  rescission,  he  has  resorted  to  replevin  to  recover 


1.  SUetlOB  under  the  Code. — It  has  and  upon  allegations  adapted  to  the 

been  suggested   that   in   those   states  character  and  measure  of  the  injuij. 

where    me  code   system  of   practice  Nor  was  this  its  eiTect.     Nor,  again, 

obtains,    consistency    would    require  did  it  take  from  the  injured  party  the 

that  the  doctrine  of   election  should  right    to  waive  the   tort  and  sue  €* 

be  ignored.     That  doctrine,  it  is  said,  contractu.     Nor  did  it  obliterate  the 

deals  with  the  forms  of  action,  and  distinction  between  wrong  and  cod- 

the  code  expressly  abolishes  all  forms  tract.     It  is  just  as  easy  now  to  plead 

of  action  requiring  the  party  to  state  the  conversion  as  a  wrong  or  as  a  sale 

his  facts  and  claim  the  redress  he  de-  as  itwasbefore  the  code  went  into  effect, 

sires.     The  point  of  the  suggestion  is,  (2.)  Election  goes  not  to  the  form 

let  the  party  state  the  case  and  the  but  to  the  essence  of  the  remedy.    It 

court  administer  the  appropriate  re-  applies  to  the  case  where  the  law  (not 

lief.    That  this  is  a  mistaken  view,  the  practice)  supplies  to  a  party,  in 

both  of  the  essential  theory  of  elec-  vindication  of  a  right,   two  or  more 

tion   and  the  office  and  tenor  of  the  modes  of  procedure  predicated  upon 

code,  is  easily  demonstrated.  conflicting  theories.    The  function  of 

( I.)  The  code  does,  indeed,  purport  the  code  is  dormant  until  the  party  has 

to  abolish  forms  of  action,  but  it  does  made  his  election.     Then  its  agency  is 

not  profess    to  abolish  the   essential  to  regulate  his  proceedings, 

rights  of  the  citizen,  or  the  various  (3.)  The  idea  of  letting  the  party  state 

means  of  redress  or  relief  which  the  his  case  and  the  court  administer  the 

law  provides  for  the  violation  of  them,  proper  relief  is  wholly  aside  from  the 

On  the  contrary,    the   object  of    its  question.     The  court  will  do  that,  of 

enactment    was     to    facilitate    those  course,  when  the  case  comes  before  it. 

means,  and  thus  render  it  an  easier  But  the  court  has  nothing  to  do  io  the 

task  for  him  to  vindicate  the  rights  matter  till  the  plaintiff  nas  made  his 

with  which  it  is  the  office  of  the  law  to  election. 

clothe  him.    Thus,  though  it  did  away  In  a    word,   the   right  of   election 

with   trover  and  trespass  as  forms  of  which  the  law  confers  must  be  exer- 

action,  it  did  not  profess  to  condone  cised,  and  the  particular  mode  of  pra* 

either,  nor  to  disable  the  injured  party  cedure  chosen,  before  the  functions  of 

from  suing  the  wrongdoer  in  an  action  either  the  code  or  the  court  intervene. 

362  Volume  VII. 


Wha  the  £]«etiTe     ELECTION  OF  REMEDIES.      Principle  Applies. 

the  property.  No  suitor  is  allowed  to  invoke  the  aid  of  the 
courts  upon  contradictory  principles  of  redress  upon  one  and 
the  same  line  of  facts,* 

AppUeaHea  of  Test  of  IneoBsiitoiMy. — As  soon  as  the  choice  is  made 
and  one  of  the  alternative  remedies  proffered  by  the  law  adopted, 
his  act  at  once  operates  as  a  bar  as  regards  the  other,  and  the  bar  is 
final  and  absolute.  This  result  indicates  and  emphasizes  the 
distinction  between  remedies  of  this  character  and  remedies 
consistent,  for  in  case  of  the  latter  the  satisfaction  of  one  is  the 
only  bar  to  the  other.  This  test  (inconsistency)  seems  easy  of 
application,  yet  the  fact  has  not  prevented  confusion  and  a  degree 
of  contradiction  in  the  reported  cases.  In  view  of  this  fact  it  will 
be  well  to  note  a  few  of  the  instances  which,  it  would  seem  at  first 
glance,  involve  the  principle  of  election,  but  which  a  closer  study 
will  show  do  not,  and  also  some  in  which  the  errors  of  trial  courts 
in  this  regard  have  been  corrected  on  review.* 

1.  Aflknttbis  Sale— AetUm  for  Fraud. —  And  the  proposition  is  strikingly  illus- 

Tbu3  in  New  Tork  it  is  held  that  an  trated  in  a  subsequent  adjudication  of 

act  or  action  based  on  the  theory  of  the  same  court  in  Moller  v.  Tuslca,  87 

affirming  a  sale  induced  by  fraud  of  N.  Y.  169. 

the  vendee  will  not  defeat  an  action  2.  Bale  Induced  by  Fraud. — ^Thus  a 
for  damages    consequent    upon    the  party  sells  goods  to  a  firm,  induced  by 
fraudi  New  York    Land  Imp.  Co.  v.  the    fraud  of  the  partner  who  nego- 
Chapman,  118  N.  Y.  288,  the  reason  tiates  the  purchase,  and,  as  the  price  is 
being  that  both  are  in  the  line  of  af-  not  paid  when  it  matures,   sues  the 
firmiagthe  sale,  and  therefore  are  con-  partners  therefor  and  enters  judgment. 
?iitent.  This  will  not  prevent  the  vendor  from 
Inconsistency  of  Bemedles  the  Essen-  suing  the  fraudulent  partner  and  re- 
tui  OoBdttton. — ^That  the  inconsistency  covering  damages  for  the  fraud,  for, 
of  the  remedies  at  the  choice  of  the  says  the  court,  the  wrongdoer  has  by 
suitor  is  the  essential    condition    of  his  wrongdoing  supplied    the  vendor 
wery  appUcation   of  the  doctrine  of  with  an  additional   security  for    the 
election,  is  the  teaching  more  or  less  debt,  and  it  is  but  right  that  he  should 
direct  and  explicit  of  every  case  by  be  allowed  to  avail  himself  of  the  bene- 
which  it  is  illustrated.     We  are  not  fit.     Morgan  v.  Skldmore,  3  Abb.  N. 
left,  cither,  to  merely  inferential  proof  Cas.  (N.  Y.  Ct.  App.)  92. 
on  this  head.    The    proposition    has  Onan  analogous  principle,  the  owner 
been  plainly  and  sharply  enunciated  of  property  which  he  had  sold,  Induced 
by  the  courts  of  many  of  the  states,  thereto  by  the  fraudulent  representa- 
and  especially  in   the  state   of  New  tions  of  the    vendee,   was  upheld   in 
Y^rh.    Thus,  in  the  case  of  Garrison  replevying  from  an   oflicer  who  had 
«'.  Marie,  7  Civ.  Pro.  Rep.    (N.    Y.  seized  a  part  of  the  goods,  and  in  pre- 
SupremeCt.)  113,  it  is  held  thatif  one  senting  to  the  vendee's  assignee  his 
who  has  the  right  to  affirm  or  repu-  claim   for  the   price   of  the   residue. 
diate  a  transaction  brings  an  action,  Powers  v.  Benedict,  88  N.  Y.  605.  . 
or  takes  other  decisive  steps,  on  the  It  was  insisted  by  the  defendant  in 
theory  of  repudiation,  he  cannot  after-  that  case  that  the  plaintiff,  by  thus 
wardbebeard  to  maintain  the  opposite,  prosecuting  his  claim  for  the  price  of 
The  tame  proposition  was  decided  part  of  the  goods,  had  elected  to  ratify 
in  the  case  of    Avila   v,    Manhattan  the  sale  and  had   precluded  himself 
Chemical   Co.,  32   Hun    (N.   Y.)    i.  from  his  action  of  replevin,  which  pro- 
Still  more  sharply  is  the  test  applied  ceeded  upon  the  opposite  theory,  but 
bj  the  court  of  appeals  in  the  cases  the    court   decided   that  he    had   the 
»f  Morris  v,  Rexford,  18  N.  Y.  552;  right  to  take  the  goods  where  he  could 
Rodermund  V.  Clark,  46  N.  Y.  354;  find  them  and  realize  the  balance  of 
Kinney  v.  Kiernan,  49   N.   Y.    164.  his  claim  through  the  bankruptcy  of 
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IV.  FOTALITT  OF  Blectiov — 1.  General  Enle. — It  may,  therefore, 
be  stated  as  approximately  if  not  substantially  true  that,  subject 
to  the  exceptions  hereafter  stated,  the  first  pronounced  act  of 

election  is  final  and  imperative.  It  is  certainly  the  established 
law,  in  every  state  that  has  spoken  on  the  subject,  that  the  definite 
adoption  of  one  of  two  or  more  inconsistent  remedies,  by  a  party 
cognizant  of  the  material  facts,  is  a  conclusive  and  irrevocable  bar 
to  his  resort  to  the  alternative  remedy.* 

the  wrongdoer,  and  that  a  man  must  that  *'  the  institution  bj  a  partj  of  a 
not  be  aUowed  to  lose  his  property  fruitless  action,  which  he  has  not  the 
through  the  acts  of  the  wrongdoer  in  right  to  maintain,  will  not  preclude 
scattering  it.  him  from  asserting  the  rights  which 
The  case  of  Hersey  v,  Benedict,  15  he  really  possesses."  McNutt  v.  Hil- 
Hun  (N.  Y.)  282,  decides  the  same  kins,  80  Hun  (N.  Y.)  235. 
proposition.  The  following  are  a  few  of  the  ad- 
Attriifflrtmr  deneral  AaiUmment. — Again,  j  udications  in  the  courts  of  other  states, 
a  creditor  who  attacks  a  general  as-  on  the  subjects  illustrated  in  this  note. 
signment  may  yet,  if  it  is  upheld.  Wells  v.  Robinson,  13  Cal.  133;  Mor- 
share  in  the  benefit  of  it  the  same  as  if  rill  v.  Blackman,  42  Conn.  329;  Brown- 
he  had  been  friendly.  Mills  v.  Park-  ing  v.  Bancroft,  8  Met.  (Mass.)  278. 
hurst,  126  N.  Y.  89.  Im  re  Van  Norman,  41  Minn.  494: 
This  at  first  blush  seems  directly  at  Gould  v.  Blodgett,  61  N.  H.  115; 
variance  with  the  doctrine  of  election,  Coos  Bay  R.  Co.  v.  Wieder,  26  Oregon 
but,  rightly    regarded,   that    doctrine  453. 

does  not  touch  the  case.     The  debtor,  1.  Alabama.  —  Towns  t».  Alford,  J. 

by  his  assignment,  has  created  an  irrev-  Ala.   378;    Murray    v.    Ezell,  3   Ala. 

ocable  trust  in  behalf  of  the  impugn-  148. 

ing  creditor  as  well  as  of  the  others,  and  A  rkansas. — ^Bryan-Brown  Shoe  Co. 

the  only  method  of  executing  the  trust  v.  Block,  52  Ark.  458. 

is  to  pay  him  his /r<?  #*«/«  share.    That  California. —  Rucker  v.   Hall,  105 

share  is  his,  unconditionally,  whether  Cal.  425. 

he  assails  the  instrument  or  not.     But  Colorado. — Sickman    v.  Abemathj, 

while  his  impeachment  of  the  instru-  14  Colo.  174. 

ment  will  not  debar  him  from  the  ben-  Georgia. — Lamar  v.  Pearre,  90  Ga. 

efit,  the  same  principle  does  not  apply  377;    Brunswick    Co.  v.  Dart,  93  Ga. 

to  the  facts  reversed.     If  by  any  sig-  747. 

nificant  act  he  acquiesces  in  the  assign-  Illinois. — Herrington  v.  Hubbard,  2 
ment,  he  is  debarred  from  attacking  or  111.  569;  Derickson  v.  Krause,  4  III. 
endeavoring  to  impair  it.  Rapalee  t».  App.  507 ;  Rockford  Ins.  Co.  v.  Trav- 
Stewart,  27  N.  Y.  310.  elstead,  29III.  App.  654;  Yourtv.  Hop- 
Party  mmt  Hay«  Two  Remedies. — Fi-  kins,  24  111.  326;  Stier  v.  Harms,  154 
nally,  it  is  to  be  observed  that  to  make  111.  476. 

a  case  for  the  application  of  the  elective  Indiana. — Kepler  v.  Jessup,  11  Ind. 
principle,  the  party  must  actually  have  App.  241 ;  American  Furniture  Co.  v. 
at  command  two  inconsistent  remedies.  Batesville,  139  Ind.  77 ;  Horn  v.  Indian- 
It  is  not  enough  that  he  supposes  he  apolis  Nat.  Bank,  125  Ind.  381. 
has  them  or  even  acts  on  that  supposi-  Massachusetts. —  Bradley  v.  Brig- 
tion.  He  must  have  them  in  fact,  ham,  149  Mass.  141;  Stevens  v.  Pierce, 
Thus  a  party,  believing  that  he  had  a  151  Mass.  207;  Miller  v.  Hyde,  161 
cause  of  action  against  the  defendant  Mass.  472. 

for  conversion,  brought  suit  in  trover  Michigan. — Rowley  v.  Towsley,  « 

and    was    defeated,  inasmuch   as  the  Mich.  329;  Thomas  x^.  Watt,  104  Midb. 

only  case  he  proved  was  breach  of  con-  201. 

tract.     When  he  brought  his  action  on  Minnesota.  —  Bjork     v.     Bean,    56 

contract,  the  defendant  made  the  point  Minn.  244.;  Dyckman  t».  Sevat8on,39 

that  he  was  barred  by  his  former  suit,  Minn.  132;  Gammon  v.  Ganfield,  4^ 

but  the  court  held  otherwise,  holding  Minn.  368. 

with  Morris  v.  Rexford,  18  N.  Y.  552,  Missouri. — A  party  is  notallowedto 

and  Kinney  v.  Kiernan,  49  N.   Y.  164,  occupy   inconsistent  positions  in  the 
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2.  Exceptions — a.  Want  of  Jurisdiction. — Like  most  rules 
of  general  application^  this  is  subject  to  certain  exceptions.     Thus 

if  the  first  action  is  brought  in  a  court  that  does  not  possess  or 
acquire  jurisdiction,  this  as  -an  act  of  election  is  futile  and  goes  for 
naught.* 

h.  Premature  Action. — If  the  action  is  commenced  before 
the  cause  of  action  has  accrued,  and  is  defeated  for  that  reason,  the 
suitor  is  not  precluded  from  commencing  another  action  after 

same  matter  as  a  suitor.   Long  v.  Long,  Wisconsin. — Warren  v.  Landry,  74 

III  Mo.  la.  ,He  is  bound  by  his  elec-  Wis.  144. 

tion  to  take  either  of  two  inconsistent  United  States. — Pine  Lake  Iron  Co. 

courses,  his  choice  being  final.     Nan-  v.  Lafayette  Car  Works,  53  Fed.  Rep. 

?on  V,  Jacob,  93   Mo.  331;   Johnson-  853;Robbi'.  Vos,  155  U.  S.  13. 

Brinkman Commission  Co.  V.Missouri  1.  Enterprise  Soap   Works  T^  Say- 

Pdc.  R.  Co.,  52  Mo.  App.  407 ;  Green  ers,  51  Mo.  App.  310. 

V.  St.  Louis,  106  Mo.  454 ;  Comstock  Contra— MIoTitgan . — ^The  text  propo- 

:'.  Eastwood,  108  Mo.  41 ;  Bensieck  v.  sition   seems    incontrovertible.     It  is 

Cook,  1 10  Mo.  173.     If  he  proves  be-  difficult  to  believe   or  maintain   that 

fore  the  assignee  of  the  wrongdoer  a  a   procedure  which  we  are  taught  to 

claim  for  the  value  of  goods  converted,  regard  as  an  absolute  nullity  for  any 

he  cannot  afterwards  sue   in   trover,  purpose  is  yet  potent  as  a  bar  to  the 

Nansont'.  Jacob,  93  Mo.  331.  enforcement  of  a  valuable,  and  it  may 

New  York. — The  remedy  first  adopt-  be  a  vital,  right.     Yet  that  very  doc- 

ed  is  final.    Sanger  v.  Wood,  3  Johns,  trine  has  been  decided  in  Michigan  in 

Ch.(N.  Y.)4i6;  Rice  v.  King,  7  Johns,  the  case  of  Nield  v.  Burton,  49  Mich. 

(N.  Y.)2o;  New  York  Firemen  Ins.  53.  What  renders  this  adjudication  es- 

Co.  V.  Lawrence,  14  Johns.  (N.  Y.)  53;  pecially  difficult  to  approve  is  the  fact 

People  V,  Kelly,  i  Abb.  Pr.  N.  S.  (N.  that  while  the  suitor's  resort  to  a  court 

Y.)432;  Morris  v.  Rexford,  18  N.  Y.  void  of  jurisdiction  debars  him  from 

552;   Beloit  Bank    v.    Beale,   34    N.  the  alternative   remedy  as  decided  in 

Y.  473;  Rodermund  v.  Clark,  46  N.  Y.  that  case,  it  does  not,  according  to  In 

3541  Goss  V.  Mather,  46  N.  Y.  689;  re  Buddington,  29  Mich.  472,  and  Ba- 

Kinnej"  v.  Kieman,    49  N.  Y.    169;  som  i'.  Taylor,  39  Mich.  682,  preclude 

Kennedy  v.  Thorp,  51  N.  Y.  174;  Con-  him  from  prosecuting  his  first  remedy 

row  r.  Little,  115  N.  Y.  387;  Crossman  over  again  in  a  court  possessing  ju- 

f.  Universal  Rubber  Co.,  127  N.  Y.  34;  risdiction.    Of    course    no    one  will 

Cheesemant;.  Sturges,  9B0SW.  (N.  Y.)  question   the    soundness    of    the   last 

246;  Terry  i^.  Munger,  49  Hun  (N.  Y.)  stated    proposition.     But  it   is    based 

560;  Roberts  r.  Ely  (Supreme  Ct.),  9  distinctively  on  the  ground  of  the  nul- 

NY.  St.  Rep.  796;  Stewart  f.  Hunt-  lity  of  the  action  of  a  court  void    of 

ingdon  (Supreme  Ct.),   16  N.  Y.  St.  jurisdiction,  and  it  is  hard   to  under- 

Rep.  112;  Mills  V.  Parkhurst,  126  N.  Y.  stand   how  the    same  conditions   can 

89;Garrisonv.  Marie,  7Civ.  Pro.  Rep.  raise   a  bar    against    the   alternative. 

(N'.Y.  Supreme  Ct)  113.     Though  the  Besides,  the    proposition  of    the  text 

parties  to  the  two  actions  are  different,  is  well  and  cogently  fortified  by  anal- 

the  result  is  the  same.     Roberts  v.  Ely  ogy.    The  principle  that  upholds  it  is 

(Supreme  Ct.),  9  N.  Y.  St.  Rep.  796;  the  one  which  lies  at  the  foundation 

Geiier  f.  Littlefield,  4  Misc.  Rep.  (N.  of  the  second  and  third  of  this  series 

Y.  C.  PI.)  152;  Welch  V.  Seligman,  72  of  exceptions.    The  suitor  is  not  to  be 

Hun  (N.  Y.)  138;  Col vin  v.  Shaw,  79  prejudiced    in  his    right   of  election 

Hun  (N.  Y.)  56;  Heidelbach  v.  Na-  either  by  his  premature   suit    or  his 

tional   Park  Bank,  87   Hun   (N.   Y.)  mistaken  remedy,  for  the  reason  that 

^7.  under  the  conditions  of  each  it  is  im- 

SouH  Carolina. — Weisiger  r. Wood,  possible  for  him  to  secure  a  final  dis- 

36  S.  Car.  424.  position  of  his  case  on  the  merits.  No 

Texas.— hen.  v.  Treiberg  (Tex.  Civ.  argument  is  needed  to  show  that  the 

App.  1893),  22  S.  W.  Rep.  236;  Bau-  action  of  a  tribunal  void  of  jurisdiction 

man  v.  jaJffray,    6    Tex.    Civ,    App.  leads  to  a  result  equally  futile,  and  of 

489-  the  same  character. 
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the  cause  of  action  has  matured.^ 

c.  Mistaken  Remedy. — If  the  suitor  has,  in  his  first  action, 
mistaken  his  remedy  and  adopted  a  mode  of  redress  incompatibie 
with  the  facts  of  his  case,  and  is  defeated  on  that  ground,  he  is 
still  free  to  elect  and  proceed  anew.* 

d.  Ignorance  of  Material  Facts. — If,  in  attempting  and  de- 
signing to  make  an  election,  one  puts  forth  an  act  or  commences  an 
action  in  ignorance  of  substantial  facts  which  proffer  an  alternate 
remedy,  and  the  knowledge  of  which  is  essential  to  an  intelligent 
choice  of  procedure,  his  act  or  action  is  not  binding.  He  may, 
when  informed,  adopt  a  different  remedy.  But  if  he  does  not  do 
this  with  reasonable  dispatch,  he  will  be  deemed  to  have  waived 
the  right  and  his  original  act  will  ripen  into  a  bar.^ 

V.  Capacitt  to  Elect. — The  power  to  choose  between  conflict- 
ing  remedies  is  substantially  coextensive  with  the  right  to  prose- 
cute or  defend  an  action.  Logical  and  legal  consistency  would 
seem  to  require  that  the  right  to  litigate  and  the  power  to  elect 
should  stand  on  the  same  footing,  the  one  co-ordinate  with  the 

1.  New  England  Bank  v.  Lewis,  8  transaction.      And,    though   he  may 

Pick.  (Mass.)  113;  Edgewood  Distill-  afterwards  discover  other  invalidating 

ing  Co.  V.  Shannon,  60  Ark.  133.  circumstances,    he    cannot    disafllinn. 

8.  Arkansas. — Fluty  t/.  School Dist.,  Clements  v.  Smith,  9  Gill  (Md.)  160. 

49  Ark.  94.  Generally,   Howard  7>.  Carpenter,  11 

Indiana. — Bunch  v.  Grave,  in  Ind.  Md.  259. 

351.  Michigan, — Lentz  v,  Flint,  etCt  R. 

Iowa. — Smith   v.  Bricker,  86  Iowa  Co.,  53  Mich.  444. 

285.  Minnesota. — Kraus  v.  Thompson,  30 

Michigan.  —  Kingsbury  v.   Kettle,  Minn.  64. 

90  Mich.  476;  McLaughlin  v,  Austin,  Missouri. — Bringing  assumpsit,  be- 

104  Mich.  489.  fore  notice  of  the  facts  warranting  re- 

Minnesota. — In  re  Van  Norman,  41  scission,  is  not  conclusive  of  the  pJam* 

Minn.  494.  tiff's  election  to  affirm   the  contract, 

Mississippi. — Madden  v,  Louisville,  except  where   the  rights  of  innocent 

etc.,  R.  Co.,    66  Miss.  258;  Conn   v.  persons   have  intervened.     Atuching 

Bernheimer,  67  Miss.  498;  Tucker  f .  creditors  are  not  within  the  exception. 

Wilson,  68  Miss.  693.  Goodger  v.  Finn,  10  Mo.  App.  ^26. 

New  Hampshire. — Gould  i».   Blod-  New  Tork. — It  must  be  a  substan- 

gett,  61  N.  H.  115.  tive  and  material,  not  merely  cumula- 

New   Tork. — White  v.  Whiting,  8  tive,   fact    which    gives    him   a  new 

Daly  (N.   Y.)    23;  Bowdish  t;.   Page,  opportunity  to  rescind.     Bachr.Tuch, 

81  Hun  (N.  Y.)  170.  47    Hun    (N.  Y.)  536,  126  N.  Y.  53^ 

3.  California. — An  act  indicative  of  Sacia  v.  Decker,  i  Civ.  Pro.  Rep.  (N. 

election,  but  put  forth  in  ignorance  of  Y.  C.  PI.)  47;  Underbill  v.  Ramsey 

material  facts,  is  a  nullity.     Such  an  (Supreme Ct.),  2 N.Y.  Supp.  451; Borts 

act  is   decisive  only  when   put  forth  v.   Ferguson,  46   Hun    (N.    Y.)  129; 

after  the  party  shall  have  become  ac-  Rochester  Distilling  Co.  r.Devendorf, 

quainted  with  them.     Wells  v.  Robin-  72  Hun  (N.  Y.)  622;  Tannenbaum  r. 

son,  13  Cal.  133 ;  King  v.  Lagrange,  50  Armeny,  81  Hun  (N.  Y.)  581 ;  Renuncl 

Cal.328.  V.  Townsend,  83  Hun  (N.   Y.)  353; 

Iowa. — Mankin  v,  Mankin,  91  Iowa  Equitable  Co-operative  Foundry  Co. 

406.  V.  Hersee,  33  Hun  (N.  Y.)  169, 103 N. 

Maryland. — If  a  party,  after  discov-  Y.  25;  Ha>'s  v.  Midas,  104  N.  Y.  602; 

ery  of  the  fraud  (or  other  invalidating  Smith  v.  Smith,  141  N.  Y.  31;  Hratt 

fact),  delays,  or  continues  to  deal  with  v.  Clark,  118  N.  Y.  563. 

the  subject-matter   of  the  contract  as  Ohio. — Parmlee  v,  Adolph,  28  Ohio 

before,   he  affirms  the   sale   or  other  St.  10. 
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other.  But  careful  scouting  discloses  a  few  exceptions  so  obscure 
that  they  have  been  almost  entirely  overlooked,  so  anomalous 
and  illogical  that  they  have  not  been  cited  or  even  recognized 
since  their  original  enunciation.^ 

YL  What  Acts  Sbtsbxini  Blectiov.— The  rules  upon  this 
subject  deducible  from  the  authorities  cited  ^  are  simple. 

Use  Word!  an  Hot  SniaQient  to  bind  a  party,  though  they  declare  a 
purpose  to  resort  to  a  particular  remedy  or  embody  a  threat  to 
employ  it.     But 

Woide  are  imdar  Some  Genditieiii  XqniTalent  to  Aete,  especially  if  they  are 
designed  to  influence  the  course  of  a  party  concerned  and  really 
do  so.* 

1.  Goeds  In  Custody  of  Blierlff. — One  31  Mich.  309;  Button  v.  Trader,  75 
of  these  is  to  the  effect  that  when  goods  Mich.  295;  Black  v.  Miller,  75  Mich. 
in  the  custody  of  the  sheriff  are  tor-  323;  Alterange  v,  Christiansen,  48 
tiouslj  interfered  with,  that  officer  ma  J  Mich.  60;  Kenyon  v.  Woodruff,  33 
of  course  sue  in  tort,  but  he  has  no  Mich.  310;  German  American  Semi- 
election  and  cannot,  under  aiycircum-  nary  v,  Kiefer,  43  Mich.  105. 
stances,  have  assumpsit.  If  this  be  Minnesota. — ^Thomas  v.  Joslin,  36 
true  of  the  sheriffy  it  applies  in  any  case  Minn,  i . 

to  any  officer  whose   custody  of  prop-  Missouri, — Anchor  Milling  Co.    v. 

erty  is   interrupted.      Westervelt    v.  Walsh,    20   Mo.  App.   107;   Johnson- 

]acqueHn,  Anth.  (N.  Y.)32o.  Brinkman  Commission  Co.  v.  Central 

OoBvenloii  bj  Oomlgiiee  of  Oooda. —  Bank,  116  Mo.   558;  Enterprise  Soap 

Again,  it  has  been  held   that  a   con-  Works  v.  Sayers,  51  Mo.  App.  310. 

signor  of  goods    shipped  to  the  con-  JVew    Tori.  —  Litchfield    v.    Irvin, 

signee  for  sale  by  him  on  commission  51  N.  Y.   51;  Rapalee  v,  Stewart,  27 

has  no  choice  of  remedies  in  case  the  N.   ¥.310;  Cavanagh  v.  Morrow,  67 

consignee  wrongfully   converts  them.  How.  Pr.  (N.   Y.  Supreme  Ct.)  241; 

If  he  sues  at  all  he  must  sue  for  the  McCall  v.  Proal,  48  N.  Y.  Super.  Ct. 

wrong.    Moffat  v.  Wood,  Seld.  Notes  403 ;  Baird  v.  New  York,  96  N.  Y.  567 ; 

(N.  Y.)  186.  Manning  v.  Dayton,  7  N.  Y.  Leg.  Obs. 
1.  Arkansas. — Bcntly  v.  Dillard,  6  21 ;  Lewis  v.  Mott,  36  N.  Y.  395 ;  Con- 
Ark.  79;    Hempstead   7>,   Watkins,   6  row  v.  Little,  115  N.  Y.  387;  Terry  v. 

Ark.  317;  Burton  v.  Hynson,  14  Ark.  Munger,  121  N.  Y.  161;  Bowker  Fer- 

32;  Arrington  t^.  Washington,  14  Ark.  tilizer  Co.   v..  Cox,  106   N.  Y.   555; 

218.  Steinbach  v.  Relief  F.  Ins.  Co.,  77  N. 

California, — Hanly  v.  Kelly,  62  Cal.  Y.  498;   Lloyd  v.  Brewster,   s  Paige 

155-  (N.   Y.)  537;   Acer  v.  Hotchkiss,  97 

Illinois.  —  Derickson     v.     Chicago  N.  Y.  395;  People  v.  Stephens,  71  N. 

South  Branch  Dock  Co.,  18  111.  App.  Y.  527 ;  Hugjies  v.  Vermont  Copper 

531;  Hanchett  v.  Riverdale  Distillery  Min.  Co.,  7  Hun  (N.  Y.)  678. 

Co.,  15  111.  App.  57;  Dobbins  v,  Han-  Oregon. — Ehrman   v,  Astoria,  etc., 

chett,  20  111.  App.  396;  Singer  Mfg.  R.  Co.,  26  Oregon  377. 

Co.  V.  Treadway,  4  111.  App.  57 ;  Mor-  Pennsylvania.  —  Seanor   v.    Mc- 

gan  V.  Thetford,  3  111.  App.  323 ;  Perry  Laughlin,  165  Pa.  St.  150. 

'0.  Pearson,  30  111.  App.  389;  Warren  Rhode  Island. — WWtford  v.  Chace, 

'0.  Wallridge,  61   111.  173 ;   Preston  v,  7  R.  I.  322. 

Spaulding,   120  111.    208;    Brumbach  South    Carolina. — Cook  v.  Cook,  a 

t'.  Flower,  20  111.  App.  219;  Gibbs  v.  Brev.  (S.  Car.)  349. 

Jones,  45  111.  319.  Texas.-^Ko^der  v.  Robson,  20  Tex. 

Indiana.— 4^regorj  v.  Schoenell,  55  754 ;  Rogers  v.  Green,  35  Tex.  730. 

^nd.  101.  Vermont. — Arbuckle  v.  Hawks,  ao 

Massachusetts.  —  Hooker    v.    Olm-  Vt.  538. 

itead,  6  Pick.  (Mass.)  4B1;  Washburn  Virg-inia.-^TtLrpley   v.    Dobyns,   i 

t^.  Great  Western  Ins.  Co.,  114  Mass.  Wash.  (Va.)  185. 

'75'  8.  Thus  if  a  creditor  of  one  who  has 

Michigan. — Thompson  v.  Howa^-d,  made    a    general    assignment    agrees 
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Property  Aoqnirod  or  a  Benofit  SaoeiTed  as  the  outcome  of  his  choice 
of  a  particular  remedy^  or  as  the  result  of  an  incident  of  the  choice, 
will  securely  bind  the  party  benefited,  though  he  has  commenced 
no  suit  or  judicial  proceeding. 

The  Gonunenoement  of  aa  Aetioa  with  a  full  knowledge  of  the  material 
facts  is  in  most  of  the  states  regarded  as  conclusive.  Yet  in  more 
than  one  of  them  even  the  significant  procedure  of  commencing 
suit,  or  even  proceeding  to  judgment,  does  not  place  the  party 
outside  the  pale  of  retraction.  Still  in  those  states  the  institution 
of  a  suit  is  strong  presumptive  evidence  of  a  definitive  election. 

Jadidal  Exereiso  of  Powor  to  Amoiid. — Allowance,  too,  must  be  made  for 
the  sporadic  instances  of  deviation  from  the  rule  growing  out  of 
the  liberal  exercise  by  the  courts  of  their  power  of  amendment. 
The  instances  disclosed  by  the  reports  establish  no  rule,  and  indeed 
proffer  no  reliable  hint  for  the  suitor's  guidance.^ 

VII.  SuBXECTS  TO  Which  the  Boctbihe  has  beev  Applied— 1.  In 

OeneraL — It  will  readily  be  seen  that  the  application  of  the  doctrine 
of  the  election  of  remedies  to  all  the  various  relationships  and 
transactions  known  to  the  law  involve,  for  the  greater  part,  the 
substantive  law  of  subjects  not  to  be  treated  in  a  work  on  proce- 
dure. Thus  the  rights  and  legal  remedies  of  an  employee  who  has 
been  unjustly  discharged,  or  of  one  against  whom  a  fraud  has  been 
perpetrated,  more  properly  belong  to  a  treatment  of  the  law  of 
master  and  servant  or  of  fraud  than  to  a  work  dealing  exclusively 
with  civil  and  criminal  procedure.*  The  election  of  a  remedy, 
however,  where  property  has  been  converted  is  so  intimately 
related  to  the  different  forms  of  action  and  the  proper  course  of 
procedure  that  that  branch  of  the  subject  will  here  be  discussed. 
2.  Conversioii — a.  Original  Remedies. — At  common  law  the 
party  wronged  by  an  unlawful  conversion  of  his  personal  property 
had  at  his  command  the  three  remedies,  trover,  trespass,  and 
replevin.  In  time  another  remedy,  one  of  the  results  of  the 
ingraftment  of  equitable  principles  on  the  law,  was,  with  some 
qualification,  provided.  For  the  benefit  of  the  injured  party,  the 
law  permitted  him  tp  waive  the  tort,  treat  the  wrongdoer  as  his 
agent,  and,  upon  his  sale  of  the  property  and  receipt  of  the  consid- 
eration in  money  or  its  equivalent,  regard  his  act  as  a  sale  for  his 
(the  owner's)  benefit,  and  as  a  receiving  and  holding  of  the  pro- 

with  him  and  tlie  assignee  as  to  the  hence  adds  nothing  of  value  to  the  law 

management  of  the  estate,  he  is  pre-  relating  to  the  subject  in  hand, 

eluded  from  impeaching  the  assign-  2.  For  a  Full  Treatment  of  the  rights 

ment.  of  parties  who  may  elect  between  w^ 

1.  This  is  not  surprising  when  it  is  or  more  courses  in  the  various  legal 

considered  that,  the  power  to  amend  relationships,    see     Am.    and    £ng. 

being  discretionary,  each  case  is  a  law  Encyc.  of  Law,  titles  Agency;  Bail- 

unto    itself.     Doubtless    in    each    re-  ment;  Carriers;  Contracts ;  Mas- 

ported  instance  of  its  exercise  substan-  tbr   and   Servant;   Fraud;  Rkal 

tial  justice  was  done  as  between  the  Property;  Sales;  Statutes ; Trbs- 

parties,  but  the  aggregate  bodies  forth  pass  ;    Trusts  ;    Vendor  and  Pt'R- 

neither  system   nor  consistency,  and  chaser;  Warranty,  etc. 
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cceds  in  trust  for  his  use.     Thus  the  wrongdoer,  upon  converting 

the  property  into  money  or  money's  worth,  became  liable  to  the 

owner  in  assumpsit  for  money  had  and  received.     This  doctrine, 

thus  established  in  England,  naturally  took  root  on  this  side  the 

Atlantic,  though  with  some  additional  application.  Thus  if,  instead 

of  selling  the  property,  the  wrongdoer  so  used  it  that  it  could  not 

be  reclaimed,  as,  for  instance,  if,  it  being  lumber,  he  used  it  in 

building  or  repairing  his  house,  he  could  be  sued  for  its  value  in 

an  action  for  goods  sold  and  delivered.     So,  too,  on  the  death  of 

the  wrongdoer,  his  personal  representative  could  be  prosecuted  in 

the  same  form  of  action.     But  in  some  of  the  states  the  doctrine 

was  extended  to  every  case  of  conversion,  whether  the  wrongdoer 

sold  the  property  or  not.     If  he  did  sell  and  receive  the  money 

he  could  still  be  held  liable  for  money  had  and  received.     If  he 

did  not,  he  could  be  sued  for  goods  sold  and  delivered,  and 

chaiged  with  their  value.     Hence  a  difference  of  adjudication  in 

the  courts  of  different  states  which  still  prevails.     A  decided 

majority  of  the  states  cleave  to  the  English  doctrine,  but  a  very 

considerable  number  of  them  have  adopted  the  more  liberal  rule.^ 

1.  Tiie  itwg««fc  Eolo  prevails  in  the  authorities  stand  for  the  English  rule, 

following  states :  but  several  strongly  disfavor  it,  as  thus : 

Alabama.^4^Toyr  v.  Boyd,  17   Ala.  For  the  rule,  Morrison    v.  Rogers,  3 

fi;  Strother  v,  Butler,  17  Ala.  733;  111.  317;  Dickinson  v.  Whitney,  9  111. 
^kev.  Bright,  29  Ala.  332;  Fuller  v,  406;  Staat  v.  Evans,  35  111.  j.55;  Gray 
Duren,  36  Ala.  73;  Miller  v.  King,  67  v.  St.  John,  35  111,  222 ;  Creel  v,  Kirk- 
Ala.  575;  Smith  V.  Jernigan,  83  Ala.  ham,  47  III.  344;  Johnston  t;.  Salisbury, 
356;  ue  last  case  holding  that  a  sale  of  61  III.  316;  Kellogg  v.  Turpie,  2  III. 
the  converted  property  by  the  wrong-  App.  55,  affirmed  93  111.  265 ;  Homer 
doer  for  other  property  will  not  war-  v,  Boyden,  27  111.  App.  573;  Frey  v, 
rant  assumpsit.    The  consideration  he  Harrison,  29  111.   App.   243.    Contra^ 
gets  must  be  money.  Daniels  v.  Smith,    15  111.   App.  339; 
Arkansas. — Bowman  v.  Browning,  Toledo,  etc.,  R.  Co.  v.  Chew,  67  111  378. 
17  Ark.  599;  Hudson  v.  Gillililand,  25  If  money  is  tortiously  taken  and  con- 
Ark.  100 ;  Chamblee  V.   McKenzie,  31  verted,  assumpsit  for  money  had  and 
Ark.  155;  Howell  v.  Graves,  27  Ark.  received  will  lie,  McDonald  t;.  Brown, 
365;  the  last  case  deciding  that  in  as-  16   111.  32,   as  it  also  will  when  the 
fiumpsit  the  owner's  recovery  is  meas-  tort  feasor  has  sold  the  property  and 
nred  by  the  sum  of  money  the  wrong-  converted  it  into  money.     Alderson  v, 
doer  realizes.  Ennor,  45  111.  128;  Stiles  v.  Easley,  51 

In  diis  state  the  rule  is  restricted  to  111.  275. 

cases  where  the  original  possession  of  Iowa. — There  seems  to  be  a  conflict 

the  wrongdoer  is  tortious ;  if  rightful,  of  authority  in  this  state  also.    Thus 

his  subsequent    conversion   warrants  in    Goodenow  v.  Snyder,  3  Greene 

assumpsit,  though  he  keep  the  prop-  (Iowa)  599,  the  court  in  the  opinion 

erty.    Johnson  v.  Reed,  8  Ark.  202.  lay  down  the  rule  that  the  unlawful 

Connecticut. — Philadelphia  Loan  Co.  conversion  alone  entitles  the  owner  to 

V,  Towner,  13  Conn.  264.  assumpsit,but  this  is  squarely  negatived 

Delaware. — Hutton  v.  Wetherald,  5  in  eflfect  by  the  later  case  of  Moses  v. 

Htrr.  (Del.)  38.  Arnold,  43  Iowa  187. 

District  of  Coiumhia. Stiles  v.  Sel-  Kansas. ^Stew^rt  v.  Balderston,  10 

inger,  2  Mackey  (D.  C.)429.  Kan.   142;   Tightmeyer  v.  Mongold, 

Georgia. — Barlow  v.  Stalworth,  27  20  Kan.  90;  Fanson  v.  Linsley,  20  Kan. 

Ga.  517;  James  v.  Smith,  62  Ga.  345.  235;  Smith  v.  McCarthy,  39  Kan.  308. 

Illinois. — It.  is  difficult  to  reconcile  -Afai»<r.— Webster  v.  Drinkwater,  5 

^      the  cases  in   this  state.    Most  of  the  Me. '319;  Rogers  t;.  Greenbush,  57  Me. 

7  Encyc.  PI.  &  Pr.— 24  369  Volume  VII. 


Babi^m  to  wiiloli     ELECTION  OF  REMEDIES.     JMtibut  kffkL 

b.  Alternative  Remedy. — There  is,  however,  another  aspect 
in  which  the  equitable  remedy  of  assumpsit  is  to  be  considered. 
As  the  theory  of  it  is  a  transfer  of  title  to  the  converted  property 


t 


441;  Emerson  v.  McNamarA,  41  Me.  Ne^vyersey. — ^Budd  t>.  Hilcr,  ajr  N. 

S65;  Balch  V,  Patten,  45  Me.  41 ;  Foje  J.  L».  44;  Randolph  Iron  Co.  v.  EUioo, 

V,  Southard,  64.  Me.  389;  Androtcoe-  34  N.  J.  L.  184. 

in  Water  Power  Co.  v.   Metcalf,  65  North  Carolina.— Jonts  v.  Baird,  7 

e.  40.  I?'^^  ^^'  ^^i**)  '5^^  Scottish  Carolina 

Massaekus€tis. — }onefl  v.   Hoar,  5  Timber,   etc.,  Co.  v.  Brooks,  109  N. 

Pick.  (MaM.)  385;  Allen  v.  Ford,  19  Car.  698. 

Pick.  (Mass.)  318 ;  Brown  v.  Holbrook,  Pennsylvania, -^The    adjudication* 

4  Graj  (Mass.)  103.  in  this  state  are  decidedlj   mixed  on 

But   one  who  wrongfully   converts  this    question.      Willet   t'.  Willet,  3 

bank  bills  is  liable  at  once  in  assump-  Watts  (Pa.)  377;  PearaoU  v,  Chapin, 

sit  at  the  owner's  election.    Mason  v,  44  Pa.  St.  9,  stronglj  lean  to  the  £ng- 

Waite,  17   Mass.  560.     Or  if  without  lish  doctrine ;  but  Finney  v.  M'Mahon, 

authority  he  sells  the  goods  of  another^  i  Yeates  (Pa.)  348;  May  v.  Kornhaus, 

he  is  also  liable  in  assumpsit  or  trover.  9  W.  &  S.  (Pa.)  i3i ;  McCuHoufh  v. 

Gilmore  v.  Wilbur*  13   Pick.  (Mass.)  McCullough,  14  Pa.  St.  395;Dundsi 

130.  V.   Muhlenberg,  35  Pa.   St  351,  are 

So  a  town  is  liable  in  assumpsit  for  quite  as  decidedly  the  other  way. 
an  illegal  tax  actually  paid,  claim  of  SoutM  Curo/iita .—Warren  v.  La- 
illegality  being  thereby  waived.  Perry  grone,  I3  S.  Car.  45. 
t;.  Dover,  13  Pick.  (Mass.)  306;  Ames-  Vermont. — W ier  v.  Church,  N. Chip, 
bury  Woolen,  etc.,  Mfg.  Co.  v,  Ames-  (Vt.)  95;  Scott  v.  Lance,  31  Vt.  513; 
bury,  17  Mass.  461;  Sumner  f.  Dor-  Burnap  v.  Partridge,  3  Vt.  144;  Centre 
Chester,  4  Pick.  (Mass.)  361;  Preston  Turnpike  Co.  v.  Smith,  i3  Vt.  317; 
V.  Boston,  13  Pick.  (Mass.)  7;  Boston,  Stearns  r.  Dillingham,  33  Vt.  624; 
etc.,  Glass  Co.  V.  Boston,  4 Met.  (Mass.)  Phelps  v.  Conant,  30  Vt.  377 ;  EIwcll  r. 
l8i ;  Dow  V.  Sudbury,  5  Met.  (Mass.)  Martin,  33  Vt.  33o;  Kidney  t?.  Persons, 
73;  Shaw  V,  Becket,  7  Cush.  (Mass.)  41  Vt.  386.  And  he  must  have  actuallj 
443.  received  the  money  on  his  sale,  or  its 

So  of  an  illegal  school  tax  collected  equivalent,  Bumap  v.  Partridge,  3  Vt. 

and  paid  to  the  building  committee  of  144,  such  as  a  promissory  note  or  ne^ 

the  school  district.     Joyner  r.  School  tiable  paper,  or  the  satisfaction  of  a 

Dist.  No.  3,  3  Cush.  (Mass.)  567.  money  demand.  Kidney  t*.  Persons, 41 

Michij^an, — Watson    v.  Stever,    35  Vt.  3^.     But  conversion  into  money 

Mich.3&;   Tolan  r.  Hodgeboom,  38  may  be  presumed  when  the  property  is 

Mich.   634;    Tuttle  v,    Campbell,   74  salable  from  lapse  of  time.     Flower 

Mich.  653.     But  where  a  contract  re-  Brook  Mfg.  Co.  f .  Buck,  18  Vt.  238. 

lation  exists  between  the  parties,  the  Taking  payment  in  a  commodity  snch 

owner    may  at  his  election    sue  the  as  a  harness  would  meet  the  conditions, 

wronedoer  in  assumpsit  for  goods  sold  Kidney  v.  Persons,  41  Vt.  386.    So  if 

and  delivered,  even  though  the  latter  timber    is    converted    and    sold,  but 

has  made  no  sale.     Fiquet  r.  Allison,  enough  is  not  realized  to  pay  for  cut- 

13  Mich.  338;  Coe  V.  Wager,  43  Mich,  ting,  the  case  does  not  authorize  as- 

53 ;    McLaughlin  v.  Salley,  ^iS  Mich,  sumpsit.     Lemington   v.    Stevens,  48 

319;  Loomis  V.  O'Neal,  73  Mich.  583;  Vt.  38. 

McDonald  v,  McDonald,  67  Mich.  132.  West  Virginia. — Maioney  v,  Barr, 

Nevada. — Carson  River  Lumbering  37  W.  Va.  381. 

Co.  V,  Bassett,  3  Nev.  349.  The    Contnur  Rule  prevails   in  the 

Nevi  Hampshire. — Mann  v.  Locke,  following  suites : 

II  N.  H.  3^6;  Page  v.  Babbit,  31  N.  Ctf/i'/br«ia.— Frattr.  Clark, iJCal. 

H.  380;  Allen  v.  Woodward,  33  N.  H.  89;     Roberts  v.  Evans,   43  Cal.  380; 

54j;  Smith  t;.  Smith,  43  N.  H.  536.  Lehmann  v.    Schmidt,    87  Cal.    15; 

If  a  tenant  in  common  sell  the  en-  Chittenden   v.    Pratt,    89   Cal.  17^ ; 

tirety  of  the  common  property,  his  co-  Lataillade  r.  Orena,  91  Cal.  565. 

tenant  may  sue  him  in  assumpsit  for  Indiana. — Cooper    v.  Helsabeclc,  5 

his  share  of  the  avails,  waiving  the  tort.  Blackf.  (Ind.)  14;  Jones  r.  Greggi  ^7 

White  v.  Brooks,  43  N.  H.  403.  Ind.  84 ;  Morford  v.  White,  53  Ind.  547- 
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from  the  owner  to  the  wrongdoer  or  his  vendee,  it  is  the  opposite 
of  the  theory  upon  which  are  predicated  the  remedies  of  trespass, 
trover,  and  replevin,  which  is  that  of  continued  title  in  the  injured 
party.  This  fact  renders  it  the  alternative  remedy  of  each  of 
them,  and  therefore  a  resort  to  it  bars  all  recourse  to  either 
of  them,  and  vice  versa.  The  owner  of  converted  property  may 
reclaim  it  wherever  he  finds  and  identifies  it,  except  from  a  pur« 
chaser  for  value  and  in  good  faith,  or  he  may  recover  its  value  in 
trespass  or  trover,  or,  instead  of  taking  it  by  replevin  or  seeking 
satisfaction  in  damages,  he  may  sue  for  its  value  in  assumpsit.^ 

Kentucky, — Pritchard  v.  Ford,  i  T.  court,  and  in  the  quite  recent  (and  tha 

].  Manh.  (Ky.)  544 ;  Guthrie  v.  Wick-  latest)  case  of  Terry  v,  Munger,  121 

liffe,  lA.  K.  Marsh.  (K7.)S3;E^ver8ole  N.  Y.   161.     The   law   of   New   York 

f.  Moore,  3  Bush  (Kj.)  51 ;  Haddix  t;.  therefore  confers  upon  the  owner  of 

Wilson,  3  Bush  (Ky.)  525.  converted     property    the     immediate 

Missouri, — Floyd  v,  Wiley,  I  Mo.  right  to  sue  the  wrongdoer  in  assump- 

430;   Johnson  v,  Strader,  3  Mo.  359;  sit  as  for  goods  sold   and  delivered, 

Gordon  v.  Bniner,  49  Mo.  570.  though   the  property   still  remains  in 

Montana, — Galvin  v.  MacMin,  etc.,  his  hands. 

Co.,  14  Mont.  508.  Ohio. — Barker  v.  Cory,    15  Ohio  9. 

New    Vork. — ^The    courts    of    this  South  Dakota, — Rosum  t*.  Hodges, 

state  were  at  first  inclined  to  adopt  the  i  S.  Dak.  308. 

English  rule  and  hold  that  assumpsit  Tennessee. — Floro  v.  Sims,  i  Overt, 
would  not   lie    for    goods    converted  (Tenn.)     16;     Ott    v.   Whitworth,    8 
until   the  wrongdoer  had   sold   them  Humph.    (Tenn.)   494;     Alsbrook    v. 
and  realized    the  value,   though    oc-  Hathaway,     3    Sneed    (Tenn.)    454; 
casional  doubts  were  mooted  as  to  the  Scruggs  v.  Davis,  5  Sneed  (Tenn.)  265 ; 
logical  consistency  of  the  restriction.  Campbell  v.  Reeves,  3  Head  (Tenn.) 
BmtB  XK  Collins,   13   Wend.   (N.   Y.)  226;   Bennett    v.    Kennerly,   3    Head 
156;  Putnam  v.  Wise,  i  Hill  (N.  Y.)  (Tenn.)  675;  Brown  r.  Bibb,  2  Coldw. 
240;    Berly    -v.    Taylor,    5    Hill    (N.  (Tenn.)  434;    Stewart   r.    Vaughn,  3 
Y)  577;  Osbom  V.  Bell,  5  Den.  (N.  Coldw.  (Tenn.)  24;  Hamilton  t-.  Now- 
Y.)    370;    McKnight    v.    Dunlop,    4  lin,  5  Coldw.   (Tenn.)  84;  Phillips  r. 
Barb.  (N.  Y.)  36;  Harpending  v.  Shoe-  Green,  4  Heisk.  (Tenn.)  350 ;  Kirkman 
maker,  37  Barb.  (N.  Y.)  270;  Henry  v,  v.  Philips,  7  Heisk.  (Tenn.)  224;  Baker 
Marvin,  3   E.   D.  Smith  (N.   Y.)  71;  v,  Huddleston,  3Bazt.  (Tenn.)  i;  Mc- 
Tryon  v.  Baker,  7  Lans.  (N.  Y.)  511 ;  Combs  v.  Guild,  9  Lea  (Tenn.)  81. 
Schroeppel  v.  Coming,  6  N.  Y.  107.  Wisconsin, — Here  is  another    state 
In  Tryon  v.  Baker,  7  IjEins.  (N.  Y.)  whose  authorities  on  the  subject  seem 
511,  the  subject  of  the  conversion  was  at  odds.     Thus  in  Kelty  v.   Owens,  4 
money,  and  the  court  held  that  the  Chand.  (Wis.)  166, and  Elliott  f.  Jack- 
wrongdoer    was   liable  as  for  money  son,  3  Wis.  649,  the  adjudications  are 
had  and  received,  though  it  still  re-  based   on  the   English   rule;    but    in 
mained  in  his  hands.  Smith   v.   Schulenberg,    34   Wis.  51 ; 
InCummings  v.  Vorce,  3  Hill  (N.  Walker  v.  Duncan,  68  Wis.  624;  Gran- 
Y.)  282;  Osbom  V.  Bell,  5  Den.  (N.Y.)  nis  v.  Hooker,  29  Wis.  65 ;    Norden  v. 
.  370,  the  restricted  rule  was  criticised  Jones,  33  Wis.  600;  Western  Assur.  Co. 
and    the    broad    doctrine     distinctly  v.  Towle,  65  Wis.  254,  it  was  held  that 
favored.     In   Abbott  v.   Blossom,  66  the  owner  may  waive  the  tort  and  re- 
Barb.  (N.  Y.)  353,  the  English  dogma  cover  upon  contract, 
was  explicitly  repudiated  and  it  was  United  States. — Janes   v.  Buzzard, 
practically  ignored  in  Hawk  v.  Thorn,  Hempst  (U.  S.)  240. 
S4Barb.  (N.  Y.)  164,  and  McGoldrick  1.  AMomiNilt      tbe     AltenuittTe     of 
V.  Willits,  52  N.  Y.  612,   the  latter  Trov«r,  Trospaat,  and   Beidevln.— The 
being  a  decision  by  the  court  of  last  cases  cited  in  the  preceding  note  re- 
resort.    Finally   the   liberal  doctrine  lating  to  the  conflict  of  law  in   the 
was  asserted  in  Wigand  v.  Sichel,  3  several  states  are  pertinent  here  also. 
Kerci  (N.  Y.)  120,  decided  by  the  same  But  in  addition  to  them  the  following 
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c.  Statutory  Remedy — When  B«medj  szoIiuIt». — If  the  statute 

gives  a  new  substantial  right  and  provides  an  adequate  remedy,  or 

are  apropos,  as  showing  the  alterna-  Maryland, — Stockett  v.  Watkins,  3 

tiveness  of  the  remedies.  Gill  &  J.  (Md.)  343. 

Alabama, — See   generally,    on    this  Massachusetts.  —  Lamb  t^.  Clark,  5 

subject.  Fireman's  Ins.  Co.  v,  Coch-  Pick.    (Mass.)    193;    Boston,  etc.,  R. 

ran,  27  Ala.  228.  Corp.  v.  Dana,   i    Gray   (Mass.)  83; 

A   tenant   in  common    may  sue   in  Ormsby  v.  Dearborn,  116  Mass.  386; 

tort  or  assumpsit  at  his  election  for  his  Seavey  v.  Potter,  121  Mass.  297;  Ladd 

cotenant's  sale  of  the  common  prop-  v,    Rogers,    11     Allen    (Mass.)   309; 

erty.    Anderson  v.   Rice,  20  Ala.  239;  Brown  v,  Magorty,  156  Mass.  309. 

Cowles  v.  Garrett,  30  Ala.  341 ;  Arthur  Michigan, — Bowen  i'.  School  Dist 

V.  Gayle,  38  Ala.  259.     So  a  joint  ten-  No.  9,  36   Mich.    149;     Chandler  v. 

ant    has   the   like   option   against  an  Childs,  42  Mich.  128;  Martin  r.  Sher- 

ofiicer  who   sells   the  joint   property  idan,  46  Mich.  93;    Nield  7>.  Burton, 

under  an  execution  against  his  coten-  49  Mich.  53;  Buckeye  Tp.  v.  Clark,  90 

ant  individually.     Smyth  v.  Tankers-  Mich.  432. 

ley,  20  Ala.  212.    And  if  a  person  sells  Minnesota. — Marshall  v.  Gilman,  5a 

assets  of    a  deceased   person    before  Minn.  88. 

letters  of  administration,  the  adminis-  Mississippi. — Jamison  v.  Moon,  43 

trator,  when  appointed,  can  elect  be-  Miss.  598. 

tween  the  two.     Upchurch   v.   Nors-  Missouri. — ^A  party  cannot  waive  a 

worthy,  15  Ala.  705.  tort  and  sue  in  assumpsit  if  the  effect 

California,  —  Notwithstanding  the  would  be  to  confer,  jurisdiction  on  a 

code,  the  distinction  between  assump-  court  that  would  not  otherwise  possess 

sit  and  trespass  still  obtains.     DeWitt  it,  or  bring  it  within  the  pur\iew  of  a 

V.  Hays,  2  Cal.  464.  statute    that  could  not  otherwise  in- 

Georgia. — Perdue    v.    Harwell,    80  elude  it.    Finlay  r.  Bryson,84Mo.664. 

Ga.  150.  New  Hampshire. — Chauncey  r.  Yea- 

Illinois. — Dickinson  v,  Whitney,  9  ton,  i  N.  H.  151;  Hill  v,  Davis,  3  N. 

111.  406;  Staat  T'.  Evans,  35  111.  455.  H.  384;    Knapp  v.   Hobbs,  50  N.  H. 

Indiana,  —  Pennsylvania     Co.     v,  476;    Kimball   xk  Jackman,  42  N.  H. 

Dolan,  6  Ind.  App.  109.  242. 

Kansas. — Akin  v,   Davis,    11    Kan.  An  overseer  of  the  poor,  who  unlaw- 

580.  fully  coerced  an  insane  person  to  work 

Kentuchy. — Daniel  v,  Daniel,  9  B.  and  paid  his  wages  into  the  town  treas- 

Mon.  (Ky.)  197.  ury,  subjected  himself  to  damages  in 

Maine. — See  in  general  Ware  v.  Per-  tort,  and   the  town   to  assumpsit  for 

cival,  61  Me.  391.  One  can  sue,  either  in  the  amount,  at  the  election  of  the  per- 

tort  or  assumpsit,  an  officer  who  has  son  wronged.     Abbot  v.  Fremont,  34 

illegally   sold  his  property,  Richard-  N.  H.  432;  Carleton  v.  Haywood,  49 

son  V,  Kimball,  28  Me.  463 ;  the  asses-  N.  H.  314. 

sors  in  tort  or  the  town  in  assumpsit  Ne-w  Jersey. — Heller  v,  Elliott,  45 

where  his  property  is  sold  on  an  illegal  N.  J.  L.  564. 

assessment,  Hathaway  v.  Addison,  48  Ne'w    lorh. — Talbot  v.    Rochester 

Me.  441 ;  Look  v.  Industry,  51  Me.  375 ;  Bank,  i  Hill  (N.  Y.)  295 ;  Baumannf. 

the   maker   of  a    note  who   has  pro-  Jefferson,  4  Misc.  Rep.  (N.  Y.  C.  Pi.) 

cured  its  surrender  by  fraud  and  there-  147;  People  v.  Woods,  121  N.  Y.  522. 

by  obtained  the  money  or  its  equiva-  A  defendant,  sued  and  arrested  for  the . 

lent,  Penobscot   R.  Co.    v.  Mayo,  67  conversion  of  good^  intrusted  to  him 

Me.  470 ;  or  one  by  whom  his  property  on  the  responsibility  of  his  wife,  was 

has  been  wrongfully  taken  and  sold,  or  discharged  on  its  appearing  that  the 

wrongfully  sold  or  stolen  and  converted  plaintiff  had    previously   procured  a 

into  money,    Higgins    v.  Brown,   20  judgment  against  her   by  confession 

Me.  332;  Howe  v,  Clancey,  53Me.  130;  for  the  value  of  the  goods.     Fields  v. 

Foye  V,  Southard,   64  Me.   389;   and  Bland,  81  N.  Y.  239. 

even  a  minor  who  has  stolen  his  prop-  Pennsylvania. — ^Assumpsit  will  not 

erty  and   converted    it    into    money,  lie  for    the    value    of    property   Isw- 

Shaw  v.  Coffin,  58  Me.  254;  Simpson  fully   taken    but  unlawfully  detained, 

V.  Bowden,  33  Me.  549.  for  it  does  not  amount  to  conversion. 
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even  in  the  absence  of  the  latter  qualification,  that  remedy  is  ex- 
clusive. _  If  the  statute  provides  a  new  remedy  in  a  case  already 

remediable,  and,  by  its  terms  or  necessary  implications,  makes  it 
manifest  that  the  intent  is  to  render  the  remedy  exclusive,  it  will 
be  so  treated.^ 

BoMdj  Kerelj  Cumulatiyo. — If  the  statute  provides  a  new  remedy 
for  a  pre-existing  right,  the  remedy  will  be  regarded  as  cumulative 
and  alternative  and  as  allowing  the  use  of  the  old  remedies  at  the 
election  of  the  party  concerned,  unless  the  terms  of  the  statute 
provide  to  the  contrary.* 

Bojer  V.  BuUard,  io3  Pa.  St.  555 ;  another,  and  which  he  uses  to  pay  his 
Weiler  v.  Kershner.  109  Pa.  St.  219.  debts,  is  a  conversion  for  which  as- 
After  a  considerable  length  of  deten-  sumpsit  will  lie  the  same  as  if  he  had 
tion,  however,  a  conversion  may  be  sold  it  and  received  the  proceeds.  Doon 
presumed  and  the  possessor  will  be  v.  Ravey,  49  Vt.  293.  But  it  will  not 
liable  to  an  action  for  money  had  and  lie  where  the  converted  property  is 
received.  Whitney  v.  Bruner,  10  W.  sold  and  the  money  obtained,  but  the 
N.  C.  (Pa.)  239.  owner  fails  to  prove  the  sum  realized 

South  Dakota. — ^Trespass,  trover,  and  and  other  needed  details.     He  must 

replevin  lie  for  the  recovery  of  goods  resort  to  trover  or  trespass.    SaviUe  v. 

wrongfully  converted  or  their  value,  Welch,  58  Vt.  683. 

aDd  assumpsit    for  the   price,   as  the  Wisconsin. — Kalckhoff    v.    Zoehr- 

altemative  against  the  original  wrong-  lant,  40  Wis.  427;  Fox  Lake  v.  Fox 

doer,  or  the  person  to  whom  he  has  Lake,  62  Wis.  486. 

disposed  of  them,  even  if  he  be  a  bona  United  States. — Dibblee  v.  Sheldon, 

fide  purchaser,  as  in  the  case  below.  10  Blatchf.  (U.  S.)  178. 

Rosum  V.  Hodges,  i  S.  Dak.  308.  1.  Faribault   v.  Misener,  20  Minn. 

Tennessee, — Where  the  coipmon  prop-  396;  Brown  v.  Beatty,  34  Miss.  227; 

erty  is  sold  by  an  officer  under  execu-  Troy  v.  Cheshire  R.  Co.,  23  N.  H.  83; 

tion  against  one  cotenant,  the  other  Henniker  v.  Contoocook  R.  Co.,  29 

may  elect  to  regard  the  sale  as  a  con-  N.  H.  146;  State  v.  Manchester,  etc., 

version  of  the  whole  and  sue  for  it  in  R.  Co.,  62  N.  H.  29;  Almy  v.  Harris, 

trover  (i.e.,   his  part),  or  as  a  sale  5  Johns.  (N.  Y.)  175;  Huest  on  t;.  Eaton, 

merely  of  his  cotenant's  share  and  then  etc.,  R.  Co.,  4  Ohio   St.  685;   Little 

take  his  proper  part  of  the  property.  Miami  R.  Co.  v.  Whitacre,  8  Ohio  St. 

Rains  v.  McNairy,  4  Humph.  (Tenn.)  590;  Shepard  v.  Darke  County,  8  Ohio 

356;    Cheek    v.    Wheatley,    3  Sneed  St.  354;  State  v.  Marlow,  15  Ohio  St. 

(Tenn.)  492.      One   who  buys  goods  114;  Walker  v.   Mad   River,  etc.,  R. 

with   notice    of  a   prior  sale   by  the  Co.,  8  Ohio  38;  Phillips  v.  St.  Clair 

vendor  will  be  liable  to  the  first  vendee.  Incline  Plane  Co.,   153  Pa.  St.  230; 

either  in  tort  or  assumpsit,  at  his  elec-  McDevitt  v.  People's  Natural  Gas  Co., 

tion.    Floro  v.  Sims,  i  Overt.  (Tenn.)  i6o  Pa.  St,  367;  McKinney  v.  Monon- 

16;  Ott  V.  Smith,  8  Humph.  (Tenn.)  gahela  Nav.  Co.,  14  Pa.  St.  65;  New 

494;  Alsbrook  v.  Hathaway,  3  Sneed  York  Fourth  Nat.  Bank  v.  Francklyn, 

(Tenn.)  45^ ;  Scruggs  v.  Davis,  5  Sneed  120  U.  S.  747. 

(Tenn.)  265;  Campbell  v.  Reeves,  3  2.  Arkansas. — Lee  v.  State,  22  Ark. 

Head  (Tenn.)   226;    Bennett  v.  Ken-  231. 

nerly,  3  Head  (Tenn.)  675;  Brown  v.  Georgia. — Jenkins  v.  Nolan,  79  Ga. 

Bibb,  2  Coldw.  (Tenn.)  434;  Stewart  295. 

f.  Vaughn,   3   Coldw.     (Tenn.)    24;  Indiana. — American  Furniture  Co. 

Hamilton  v.  Nowlin,  5  Coldw.  (Tenn.)  v.  Batesville,  139  Ind.  77. 

84;  Phillips  V.  Green,  4  Heisk.  (Tenn.)  Maine.  —  Bear-Camp-River  Co.  v. 

350;   Kirkman    v.    Philips,  7    Heisk.  Woodman,  2  Me.  404 ;  Portland  v.  At- 

(Tenn.)  224;  Baker  v.  Huddleston,  3  lantic,  etc.,  R.Co.,  66  Me.  485;  York  v. 

Baxt.  (Tenn.)  i ;  Vance  f.  Mottley,  92  Goodwin,  67  Me.  260. 

Tenn.  310.  Maryland. — Baltimore  v.  Howard,  6 

Vermont. —  Misappropriation    of    a  Har.  &  J.   (Md.)  383;  Anne  Arundel 

note  by  one  man  which   belongs  to  County  v,  Duckett,  20  Md.  468. 
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Tin  BlilCTlOV  SETWXBV  LAW  AVB  Bauitt. — It  IS  not  infrequently 
the  case  that  the  suitor  is  confronted  with  a  choice  of  juHsdictioos 
on  the  same  state  of  facts,  and  has  the  right  to  invoke  the  aid  of 
either  a  court  of  law  or  a  court  of  equity.  If  he  resorts  to  both 
he  will  ordinarily  be  compelled  to  make  his  election,  adopting  one 
and  abandoning  the  other.  This  compulsion  is  administered 
usually^  if  not  dways,  by  the  court  of  equity,  sometimes  on  its 
own  motion,  but  generally  on  the  motion  of  the  defendant.^ 

IX.  SDCtntMnEOirs  Aonovi. — In  the  instances  under  this  head, 
the  question  involved  is  not  one  of  jurisdiction,  but  rather  as  to 
what  the  court  ought  to  do  and  what  it  will  do  with  the  two  actions 
the  plaintiff  is  waging.  Thus  a  party  brings  an  action  in  this 
state  and  another  action  in  another  state,  on  practically  the  same 
facts,  and  for  substantially  the  same  relief.  If  the  defendant 
objects  and  brings  this  remedial  duplication  to  the  notice  of  the 
home  court,  the  court  will  compel  the  plaintiff  to  elect  which 
action  he  will  abide  by.     There  is  no  inconsistency  of  remedies 

MassackusettM, — Essex  v.   Brooks,  316;    Feuchter  v.  Ke/l,  48  Ohio  St 

164  Mass.  79.  357. 

Michigan.  —  Bellant  v.   Brown,  78  South  Carolina. — ^Tompkins  v.  An- 

Mich.  294.  gusta,  etc.,  R.  Co.,  37  S.  Car.  38s. 

Mississippi. — Moseleyt;.  Anderson,  Tennessee.' — Moyers  v.  Brown,  10 

40  Miss.  49.  Humph.  (Tenn.)  79. 

Missouri. — Franklin  v.   Gumersell,  TVwii^.— Moore  v,  Gammei,  13  Tex. 

9  Mo.  App.  84;  State  v.  Donnellj,  9  120;  Hardj  «.  Broaddus,  35  Tex.  668; 

Mo.  App.  519;  Hawk  V.  Applegate,  37  Lang    v.    Dougherty,    74   Tex.  aa6; 

Mo.  App.  32;  Hill  V.  Missouri  Pac.  R.  Schley  v.  Hale,  i  Tex.  App.  Civ.  Gas., 

Co.,  49  Mo.  App.  520;  Soulard  v.  St.  $931. 

Louis,  36  Mo.  546;  Iba  v.  Hannibal,  Virginia. — Booker  v.  M' Roberts,  i 

etc.,  R.  Co.,  45  Mo.  469;  Tackett  v.  Call  (Va.)  243. 

Huesman,  19  Mo.  525 ;  Moore  v.  White,  1.  Merely  granting  an  injunction  as 

45  Mo.  206 ;  State  v.  Severance,  55  Mo.  auxiliary  to  an  action  at  law  in  which 

378;  State  V.  Bittinger,  55  Mo.  596;  every  issue   may  be  tried   does  not 

Householder  v.  Kansas  City,  S3  Mo.  change  the  mode  of  trial  from  law  to 

488;  Cummings  v.  Winn,  89  Mo.  51;  equity.     Pool  v.  Paul,  23  Iowa  421. 

Markowitz  v.  Kansas  City,  t25Mo.  485.  Where  one  party  is  using  one  cottrt 

Nebraska. — Omaha,  etc.,  R.  Co.  v,  for  his  remedy  and  another  party  on 

Menk,  4  Neb.  21.  the  same  facts  is  using  another  court 

New  Hampshire. — Adams  v.  Rich-  for  his,  the  court  cannot  compel  aa 

ardson,  43  N.  H.  212;    Batchelder  v.  election.    That  can  be  done  only  where 

Kelly,  10  N.  H.  436.  the  same  party  resorts  to  the  two.    Bm 

New  y^rjtfy.-— Coxe  v.  Robbing,  9  p.  Sterns,  14  Ala.  597. 

N.  T.  L.  384 ;  Wooley  v.  Campbell,  37  A  complainant  in   equity  who  has 

N.J.  L.  169;    Benton  v.  Goodale,  66  also  sued  at  law  cannot  l>e  compelled 

N.  H.  424.  to  elect  between  them  till  the  answer 

New  Torh. — C olden  v.  Eldred,  15  is  in.  Semmes  v.  Mott,  27  Ga.  92. 
Johns. (N.  Y.)  220;  Farmers'  Turnpike  An  action  at  law  pending  five  years 
Road  V.  Coventry,  10  Johns.  (N.  Y.)  will  not  be  allowed  to  be  superseded  bf 
389;  Graham  v.  Delaware,  etc.,  Canal  a  bill  in  equity  in  a  matter  of  which 
Co.,  46  Hun  (N.  Y.)  386;  Bruce  v,  both  have  jurisdiction.  Augusts.  Rob- 
Delaware,  etc.,  Canal  Co.,  19  Barb,  inson,  62  Vt.  60. 
(N.  Y.)  371.  It  is  too  late  to  raise  the  point  of  a 

Ohio. — Darling  v.  Peck,  15  Ohio  65 ;  remedy  at  law  when  the  cause  in  the 

Hathaway  v.  Springfield,  etc.,  R.  Co.,  equity  court  is  on  for  hearing,  if  that 

2  W.  L.  M.   (Ohio)  481;    Badgely  v.  court  has  jurisdiction  of  the  subject 

Hamilton    County,   1  Disney  (Ohio)  and  is  competent  to  administer  relief. 
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and  the  court  will  usually,  unless  the  equities  of  the  situation 
stand  in  the  way,  compel  such  election.  See  article  SIMULTA- 
NEOUS Actions. 

Clark  V.  Flint,  33  Pick.  (Mass.)  331;  ing  his  defense  either  at  law  or  in 

Rajnham  v,  Rajnham,  33  Pick.  (Mass.)  equitj  Is  bound  bj  his  choice  though 

148.    And  too  late  when  the  case  is  defeated.     Carljle    v.  Long,  5  Litt. 

resenred  for   consideration  by  a  full  (Ky.)  166. 

bench.    Barker   v.  Walsh,   14  Allen  Where  two  courts  have  jurisdiction 

(Ma5s.)  173.  of  the  subject-matter,  pltilitiff  ought 

Where  the  parties  in  an  equltj  suit  not  to  proceed  in  both.    If  he  does, 

a^ree   to  submit  the  cause  on  stipu-  and  bow  are  law  courts,  the  first  suit 

lated  facts,  the  agreement  waives  ail  maj  be  pleaded  in  abatement  in  the 

objection  to  the  form  of  the  proceed-  second,  but  if  either  is  lu  equity  he 

ing.  Tarbelli;.  Bowman,  103  Mass.  341.  will  be  compelled  to  elect.    Bradford 

A  par^  who  has  the  option  of  mak-  v,  Williams,  3  Md.  Ch.  5. 
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By  W.  a.  Mawtdt. 

.t  8TATUT0BT  COVTBSn,  3//. 

1.  Introductory  Statement^  yff* 

2.  Jurisdiction^  378. 

3.  The  Remedy t  378. 

4.  Tlu  Parties.  379. 
5*  7%e  Pleadings,  380. 

«•  Petition,  Complaint,  or  Notice,  38a 
(l)  The  Allegations,  380. 

(<i)  Time  of  Election,  380. 
r^)  /?<^^/  ^  Contestant  to  Maintahi  Cmteit,  381. 
(^)  Grounds  of  Contest,  382. 
on.   Generally,  382. 
^^.  Fraud  or  Mistake,  382. 
^^.  Acceptance  of  IllegeU  or  Rejection  of  legal 

Votes — Names  of  Voters,  383. 
dd.  Number  of  Votes,  384. 
ee.  Facts  Constituting  Illegality,  385. 
ff  Disqualification  to  Hold  Office,  38$. 
{d)  Effect  on  Election,  385. 

!2)  Signature  and  Verification,  386. 
3)  Defects  in.  How  Reached,  387. 
^.  Plea,  Answer,  or  Reply,  388. 
c.  Amendments,  389. 

6.  TXw^  of  Filing  Notice,  Petition,  or  Complaint^  39a 

7.  Service  of  Notice,  Petition,  or  Summons,  392. 

8.  7>w/,  393. 

a.  Time  of  Trial,  393. 

b.  Right  to  Jury  Trial,  393. 

c.  New  Trial  or  Rehearing,  393. 

d.  Discontinuance,  393. 

9.  AppecU,  394. 

tf.  Right  of  Appeal,  394. 
^.  Review,  395. 

U  AoTiovs  FOB  Penalties  aed  Baxacsi^  396. 

1.  If^£7  x^f/zy  Maintain,  396. 

2.  Remedy  and  Form  of  Action,  396. 

3.  Allegations,  396. 

nL  OFFEESEB  A0AIE8T  SLECTIOE  LAWS,  397. 

I*   What  Indictment  must  Show,  397. 
a.  Illegal  Voting,  398. 

i)  Designation  of  Offense,  398. 

(2)  Description  of  Intent^  399. 

(3)  Authority  for  Election,  399. 

(4)  Authority  of  Officers,  400. 
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(5)  Names  of  Candidates,  400. 

(6)  Purpose  of  Election,  400. 

(7)  Averment  of  Place,  401. 

(8)  Averment  of  Time,  401. 

b.  Refusing  Legal  or  Accepting  Illegal  Votes,  401. 

c.  Giving  or  Accepting  Bribes,  402. 

d.  Interference  with  Voter,  402. 
r.  Fraudulent  Registration,  403. 
/!  Betting  on  Election,  404. 

j^  Neglect  or  Refusal  to  Perform  Official  Duty,  405. 
h.  Frauds  of  Election  Officers,  406. 
/.  Interference  with  Ejection  Officers,  408. 
2.  foinder  of  Defendants,  408. 

I  Statutobt  C0VTB8TB — 1.  Introductory  Statement. — Independ- 
ently of  statutes  the  proper  remedy  to  test  the  right  of  a  person 
to  an  office  is  by  writ  of  quo  warranto  or  an  information  in  the 
nature  of  a  writ  of  quo  warranto}-  In  many  jurisdictions,  how- 
ever, there  are  special  statutes  which  authorize  a  simple  method 
to  contest  elections,  and  the  purpose  of  this  section  is  the  discus- 
sion of  statutory  contests  only ;  proceedings  to  try  title  by  quo 
warranto  will  be  treated  under  that  title.* 

XztliiiiToneM  of  sutntory  Samedy. — Whether  the  remedy  provided  by 
statute  shall  be  exclusive  of  the  common-law  remedy,  depends,  it 
is  apprehended,  on  the  language  of  the  statute  creating  it.  In 
some  jurisdictions  the  statutory  remedies  are  exclusive,^  while  in 
others  the  statutory  and  common-law  remedies  are  concurrent.* 

I.  Akin  V,  Matteson,  17  111.  167;  Peo-  trying  the  civil  right,  seizing  the  fran- 

ple  V.  Stevens,  5  Hill  (N.  Y.)6i6;  Gass  chise,  or  ousting  the  wi'onglul  posses- 

V.  State,  34  Ind.  435 ;   People  v.  Scan-  sor,  the  fine  being  nominal  only.     The 

nell,  7  Cal.  433.  effect  [of  statutes  providing  for  contest- 

t.  See  article  Quo  Warranto.  ing  elections]  is  to  relieve  the  old  civil 

"The  original  common-law  writ  of  remedy  of  the  burden  of  the  criminal 

?iM  warra«/<>  was  a  civil  writ  at  the  suit  form  of  proceeding  with  which  it  had 

of  the  Crown  and  not  a  criminal  prose-  become  incumbered,  and  to  restore  it 

cution.    Rex  v.  Marsden,  3  Burr.  1817.  to  its  original  position  as  a  civil  action 

It  was  in  the  nature  of  a  writ  of  right  for  the  enforcement  of  a  civil  right. 

by  the  king  against  one  who  usurped  or  The  right   and  the   remedy   are  thus 

claimed  franchises  or  liberties,  to  in-  brought  into  harmony,  and  parties  are 

quire  by  what  right  he  claimed  them  not  driven  to  the  necessity  of  using  the 

(Com.  Dig.,  Quo  Warranto,  v4.),  and  form  of  a  criminal  action  to  determine 

the  first  process  was  summons.    /</.,  c.  a  civil  right."    Ames  v.  Kansas,  in  U. 

2.  This  writ,  however,  fell  into  dis-  S.  461. 

Qse  in  Etigland  centuries  ago,  and  its  3.  Parks  v.  State,  100  Ala.  634 ;  State 

place  was  supplied  by  an  information  in  v.  Harmon,  31  Ohio  St.  250;  Dalton  v, 

ihenature  of  a  quo  warranto,  which  in  State,  43  Ohio  St.  652;  State  v.  Mar. 

its  origin   was  *a    criminal    method  low,  isOhioSt.  114;  Hydev .  Trewhitt, 

of  prosecution,  as  well  to  punish  the  7  Coldw.  (Tenn.)  65;  States.  Lewis, 

wurpcr  by  a  fine  for  the  usurpation  of  51  Conn.  126;  People  v.  Hall,  80  N.  Y. 

the  franchise,  as  to  oust  him  or  seize  it  117;  State  v.  Mason,  77  Mo.  189;  Gar- 

for  the  Crown.*    3  Bl.  Com.  263.    Long  rard  v.  Gallagher,  11  Nev.  382;  Ames 

Wore  our  revolution,  however,  it  lost  v.    Kansas,   11 1   U.   S.  459;  Ayres  v, 

its  character  as  a  criminal   proceed-  Stockwell,  7  Kan.  98;  Baxter  t^.  Brooks, 

Jng  in  everything  except  form,  and  29  Ark.  174. 

vas  *  applied  to  the  mere  purposes  of  4.  Peoples.  Londoner,  13  Colo.  303; 
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2.  Jnriadiotion. — The  question  of  jurisdiction  of  statutory  election 
contests  is  altogether  a  matter  of  statutory  regulation.  These 
statutes  being  subject  to  frequent  change,  it  is  impossible  to  make 
any  profitable  classification  of  the  decisions  under  them.  It  is 
deemed  best  therefore  to  merely  refer  the  practitioner  to  the 
statutes  and  cases  themselves.^ 

3.  The  Kemedy. — The  method  of  contesting  elections  under  the 
statute  is  usually  by  petition,  complaint,  or  statement,*  or  by  a 

Darrow  v.  People,  8  Colo.  417;  State  43  Neb.  834 ;  Albert  r.  Twohig,  35  Neb. 

V.  Shay,  loi  Ind.  39;  State  v,  Stearns,  563;  Miller  v.  Wheeler,  33  Neb.  765. 

II  Neb.  104;  State  v,  Matley,  17  Neb.  New  Jersey. — McCoy  v.  Boyle,  51 

564;   State  V,  Peacock,  15  Neb.  4^;  N.  J.  L.  53;  State  f.  Middlesex  County, 

State  t'.  Frazier,  28  Neb.  438;  McAilen  t  >f.  J.  L.  283;  Conger  v.  CooTeiy,  52 

V.  Rhodes,  65  Tex.  3^8.  N.  J.  L.  417. 

1.  Arkansas, — Gliaewell  t;.  Martin,  New  Tor k, — People  v.  Hall,  80  N. 

51  Ark.559;Vancer.  Gaylor,  25Ark.3a.  Y.  118, 

California. — McGivney  v.  Pierce,  North  Carolina. — Gatling  tr.  Booqe, 

87  Cal.   124;  Saunders  v.  Haynes,  13  98N.  Car.  573;  Roberts  v.  Calvert,  98 

Cal.  145;  People  v.  H olden,  28  Cal.  123 ;  N.  Car.  580. 

Gibson  v.  Trinity  County,  80  Cal.  359;  Ohio, — Powers  v.  Reed,  19  Ohio  St 

Calaveras  County  v.  Brockway,  30  Cal.  189. 

32.C; ;  Stone  v.  Elkins,  24  Cal.  125.  Pennsylvania. — Skerrett's   Case,  3 

Colorado,  —  Vailes    v.    Brown,    16  Pars.  Eq.  Cas.  (Pa.)  509;  Gibbons  r. 

Colo.  462;  Booth  V.  Arapahoe  County  Sheppard,  2  Brews.  (Pa.)  117;  In  re 

Ct.,  18  Colo.  561 ;  Garfield  County  Ct.  Sheppard*s  Election,  77  Pa.  St.  295; 

V.  Schwarz,  13  Colo.  291.  In  re  Yonkin's  Election  (Pa.  iMB),  13 

Illinois. — Brush  v.  Lemma,  77   111.  AtL  Rep.  750;  In  re  McNeill's  Klec- 

4^6;    Misch   v.   Russell,    136  IlL  22;  tion,   iti  Pa.  St.  235;    Hulsemao  t-. 

Greenwood  v.  Murphy,  131  III.  604;  Rems,    41    Pa.    St.    396;    Thompson 

Kreitz  v.  Behrensmeyer,  125  111.  141;  v.  Ewing,  i  Brews.  (Pa.)  67;  Fowler 

Lawrence  County  v.  Schmaulhausen,  v.  Gable,  3  Pa.  Dist.  Rep.  23. 

123  111.  321 ;  Dickey  v.  Reed,  78  111.  Somlh  Carolina.^Bn  /.  Carson,  5 

261 ;  Talkington  v.  Turner,  71  111.  234;  S.  Car.  117. 

Winter  v.   Thistlewood,  roi   111.  450;  Tennessee.  —  Conner  v.  Conner,  8 

Linegar  v.  Rittenhouse,  94  111.   209;  Baxt.  (Tenn.)  11 ;  Anderson  t;.Gossett, 

Young  V.  Adam,  74  111.  480;  Keating  9  Lea   (Tenn.)  644;   State  v.  Burch- 

V.  Stack,  116  111.  191.  field,    12  Lea   (Tenn.)  30;    Herd  r. 

Indiana. — Bechtel  r.  Albin,  134  Ind.  Rogersville,    etc.,    R.    Co.,    3   He«d 

193;  Robertson  V.  State,  109  Ind.  79;  (Tenn.)    208;     Borine    v.    Griffith,  i 

State  V.  Adams,  65  Ind.  393.  Heisk.  (Tenn.)  456;  Blackburn  p.  Vick, 

Kansas.  —  Norton    v.    Graham,    7  2  Heisk.  (Tenn.)  378;  Wade  v.  Mur- 

Kan.  166;   State  v.  Sheldon,  2    Kan.  ry,  2  Sneed  (Tenn.)  50. 

322-  Texas. — McKinney  v,  O'Connor,  36 

A<?«*/5itf«a.— State  v.  Dortch,  41  La.  Tex.  5 ;  Odell  v.  Wharton,  87  Tex.  1*11- 

Ann.  846.  C//aA.— Ferguson  v.  Allen,  7  Utah 

Maryland. — ^Anderson  v,  Levely,  58  263. 

Md.  192.  Virginia.^Rxf.  Elljrson,' 20  Grttt 

Missouri.^TsLdLfte  v.  Rvan,  25  Mo.  (Va.)  10. 

App.  563;  Higbee  v.  Ellison,  92  Mo.  West  K«rWiii<i.—Loomls  v.  Jackson, 

13;  Stater.  Slover  (Mo.  1895),  31  S.  6  W.  Va.6!3. 

W.  Rep.  1054;  State  v.  John,  81  Mo.  2.  Alabama.— TvAMerro  v.  Lee,  97 

13;  State  V.Sherwood,  42   Mo.    179;  Ala.  92. 

State  V.  Lobsinger,  7   Mo.  App.  106;  Arizona.  —Territory    v.    Mohire 

State  V.  Buskirk,  43  Mo.  in.  County  (Arizona  1887),  12  Pac.  Rep. 

Nebraska.  — Foxworthy  v.  Lincoln,  730. 

etc.,  R.  Co.,  13  Neb.  398 ;  Bell  v.  Temp-  California. -^l^reston  v.  Culbertson, 

lin,26Neb.  249;  In  re  Contest  Pro-  58  Cal.  198;  Roysdon  v.  Carr,  63  Cal. 

ceedings,  31  Neb.  262;  Laird  v.  Leap,  191 ;  Keller  v.  Chapman,  34  Cal.  635- 
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notice  which  serves  the  double  function  of  a  summons  and  a 
pleading.^ 

1  Tlie  Fartiet — ^PUintUb. — The  statutes  which  authorize  election 
contests  usually  name  the  persons  by  whom  the  proceedings  may 
be  instituted.  The  right  to  contest  an  election  is  not  a  vested 
right,  and  when  given  by  one  legislature  it  may  be  taken  away  by 
another.^    This  right  is  usually  conferred  on  an  elector^^  or  a 

Colorado.  —  Darrow    v.    People,    8  27  W.  Va.  813;  Dryden  v.  Swinburn, 

Colo.  417;  Todd  V,  Stewart,  14  Colo.  15  W.  Va.  235;  State  v.  Harmon,  31 

286.  Ohio  St.  250;  Howard  v.  Shields,  16 

Illinois, — Talkington  v.  Turner,  71  Ohio  St.  184;  Gumm  v,  Hubbard,  97 

III.  234;  Dale  V.  Irwin,  78  111.  170.  Mo.  311 ;  Applegate  v.  Eagan,  74  Mo» 

Indiana. — State  v.  Bell,  ii6  Ind.  i.  258;  Ledbetter  v.  Hall,  62  Mo.  422; 

lo-wa. — Brown     v.     McCoUum,    76  Moffatt  v.  Montgomerj,  68  Mo.  162; 

Iowa  479.  Shields  v.  McGregor,  91  Mo.  534. 

Louisianaf^T>\xzote  v.  Gremlllion,  TexM.^-The  contest  of  an  election 
33  La.  Ann.  540 ;  Lanier  v»  Gallatas,  13  authorized  by  the  Act  of  May  8,  1873, 
La.  Ann.  175.  regulating  contested  elections,  and  Uie 
Maine. — Rounds  v.  Smart,  71  Me.  act  to  amend  the  same,  approved  July 
382.  20,  1876  (Gen.  Laws,  13th  Leg.,  p.  67; 
Maryland. — Bragunier  v.  Penn,  79  Gen.  Laws,  15th  Leg.,  p.  70),  cannot 
Md.  344;  Handy  v.  Hopkins,  59  Md.  be  held  to  be  either  a  "suit,  complaint, 
169.  or  plea,"  in  the  sense  in  which  those 
Montana. -^lAojd    v.     Sullivan,    9  words  are  used  in  section  8  of  article  5 
Mont.  577.  of   the   Constitution.     Williamson  v. 
Nebraska. — State    v.     Stearns,     11  Lane,  52  Tex.  335 ;  Gibson  x;.  Temple- 
Neb.  104;   Burke  v.  Perry,  26  Neb.  ton,  62  Tex.  555;  Wright  v.  Fawcett, 
414.  42  Tex.  203. 

Nevada. — ^E^n  v.   Jones,  21  Nev.  2.  Gilleland  v.  Schuyler,  9  Kan.  569. 

433.  3.  In  re  Leisenring,  11  Phila.  (Pa.) 

New  Jersey, — Lehlbach  v.  Haynes,  400;   Marshall   v.  Baldwin,  11  Phila. 

54  N.  ].  L.  77;  Johnson  v.  Allen,  55  N.  (Pa.)  403 ;  Sailor  v.  Keating,  11  Phila. 

}.  L.400.  (Pa>)  402;  Knox  County  v.  Davis,  63 

New  Tork. — People  v.   Ryder,   16  111.  405 ;  Gibson  v.  Trinity  County,  80 

Barb.  (N.  Y.)  370.  Cal.  359. 

North  Carolina. — Goforth  v.  Ruth-  ELeotors  of  One  Bttp€onrtior  Dislrlet  are 

erford  Constr.  R.  Co.,  96  N.  Car.  535 ;  not  qualified  to  sign  a  petition  lor  con- 

Bojer  v.  Teague,   106  N.   Car.  576;  test  in  another    district  because  the 

Hancock  v.  Hubbs,  98  N.  Car.  589.  election  for  both  districts  is  held  at  the 

Pennsylvania. — Acker  v,  Conrad,  2  same  place  and  the  election  district 

Pa.  Dist.  Rep.  469;  Battis  v.  Price,  2  embraces  territory  in  both  supervisors' 

Pearson  (Pa.)  456;  Carpenter's  Case,  districts.    Third   Road    Dist.   Super- 

2  Pars.  Eq.  (ias.  (Pa.)  537;  Zerby  v,  visor,  8  Pa.  Co.  Ct.  Rep.  302.    See  also 

Snare,  107  Pa.  St.  183.  Bx  f.  Burke,   22  Pittsb.  L.  J.  (Pa.) 

Wisconsin.  —  Derflinger     v.      Hil-  193. 

mantel,  21  Wis.  566.  OMMn  BoprMttittng  GlMs.~A  citizen 

Canada. — ^McLennan  v.  Chrisholm,  of  a  township  representing  a  class  may 

20  Can.  Sup.  Ct.  38.  bring  an  action  to  contest  the  validity 

t  Vance   v.   Gaylor,  25    Ark.   32  ;  of  a  certain  township  election.     Perry 

Whitney  V.  Blackburn,  17  Oregon  564;  v,  Whitaker,  71  N.  Car.  477. 

Myers  v.  Warner,  3  Oregon  212.     See  Ft6«hQldtni. — While  at  a  county  elec- 

^Iso  State    V.  Smith,  104    Mo.   661 ;  tion    to    determine    the    question    of 

Lnnsford  v,  Culton  (Ky.  1893),  *3  S.  "  fence  *'  or  **  no  fence,"  all  qualified 

W.  Rep.  946;  Soper  v.  Sibley  County,  voters  therein  are  entitled  to  vote,  yet 

46  Minn.  274;  O'Gorman  v.  Richter,  the  power  to  cause  such  election  to  be 

3iMinn.25;  Wright  v.  Fawcett, 42  Tex.  held,  or  to  prevent  it,  is  exclusively  in 

203;  Williamsons.  Lane, 52  Tex.  335;  the  freeholders;    and  on  a  contest  of 

Battcrton  V.  Fuller  (S.  Dak.  1894),  60  such  election,  they  alone  are  proper 

N.  W.  Rep.  1071 ;  Halstead  v.  Rader,  parties.     One  not  a  freeholder  has  no 
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candidate.^    A  judge  of  election,  however,  has  no  right  of  contest* 
DctodABt. — ^The  question  of  parties  defendant  also  depends  in  a 
large  measure  on  statutes  regulating  the  contest  and  on  the  pur- 
poses of  the  election.* 

Joiador. — According  to  some  decisions  several  persons  daiming 
to  have  been  elected  to  several  offices  of  the  same  class  may  be 
united  in  one  petition  of  contest.*  But  it  is  well  settled  that  a 
joinder  cannot  be  permitted  if  the  offices  which  are  the  subject  of 
the  contest  are  not  of  the  same  class.^ 
6.  The  Pleadings—^.  Petition,  Complaint,  or  Notice— <i) 

The  Allegations— {%)  Time  of  Eleetian. — The  time   of  the   election 
must  be  stated  in  the  complaint  or  notice  in  direct  terms,  and 

power  to  contest  such  election.  Tharpe  414.     See  State  v.  Peniston,  11  Neb. 

V.  Hardison,  69  Ga.  280.  100. 

1.  Grinstead  v.  Scott,  82  Ky.  88;  4.  Acker  v.  Conrad,  2  Pa.  Dist  Rep. 
Davis  V.  Dawson,  90  Ga.  817.  469;    Coopersdale    Election,   157  Pa. 

Tie  Vote. — Where  a   tie  vote  is  re-  St.  637,  where  several  persons  elected 

turned,  either  party  may  contest.   Erd-  to  the  office  of  common  councilmen 

man  v.  Barrett,  89  Pa.  St  320.  were  permitted  to  be  joined   in  the 

Inoiim1>ont. — The  incumbent  of    an  same  petition  of  contest,  the  reason 

office  for  a  specified  term  and  '*  until  assigned   being  that   **  if   single  peti- 

his  successor  is  elected  and  qualified,"  tions    are    presented,    single    pex^ns 

holds  over  in  the  event  of  the  election  may  be  selected    as  contestants,  and 

of  a  successor  who  is  not  eligible  to  the  evidence  might  show  that  neither 

the  office,  and  he  has  such  an  interest  was  elected.'* 

in  the  election  as  entitles  him  to  in-  Mahanoy    Election    Case,    i     Leg. 

voke  a  decision    as    to    its    legality.  Chron.  (Pa.)  314,  where  the  election  of 

Taylor  v,  Sullivan,  45  Minn.  309.  several  school  directors  was  contested 

2.  Bernier  v.  Russell,  89  111.  60.  by  one  petition. 

8.  Contest  to  Bocover  Offlco. — Under  5.  Coopersdale  Election,  157  Pa.  St. 

the   Arkansas  BtsXutes  9in  action  will  637 ;Butler Tp.E lection, 4 Pa.  Dist. Rep. 

lie  against  one  holding  over  in  favor  350 ;  Cass  Tp.  Election,  2  Leg.  Chroo. 

of  the  person  whom  the  election  re-  (Fa.)  307;  Vance  v.  Gay  lor,  25  Ark.  32. 

turns    show    to    have    been    elected.  Thus  it  has  been  held  that  a  petition 

Wheat  V,  Smith,  50  Ark.  266.  will  not  be  entertained  wherein  it  is 

Eleotloii  In  Aid  of  Railroad  Conitrac-  sought  to  contest  in  one  proceeding 
tlon. — In  a  proceeding  to  contest  an  the  election  of  burgess,  school  direct- 
election  held  for  the  purpose  of  voting  ors,  councilmen,  constable,  and  justice 
bonds  of  a  county  to  aid  in  the  con-  of  the  peace.  Coopersdale  Election, 
struction  of  a  railroad,  the  statute  must  157  Pa.  St.  637.  Or  where  the  sub- 
be  strictly  followed.  The  railroad  can-  jects  of  the  contested  election  are  the 
not  be  brought  in  as  a  defendant,  nor  offices  of  county  judge  and  school  com* 
any  person  other  than  the  officers  missioner.  Vance  v.  Gaylor,  25  Ark. 
named  in  the  statute.    Chicago,  etc.,  33. 

R.  Co.  v.  Evans,  41   Kan.  94;  Watts  And  in  Cass  Tp.  Election,  2  Leg. 

V.  Wichita  County,  41  Kan.  402.  Chron.  (Pa.)   307,   it   is    said  :  "The 

Townslilp  Election. — A  citizen,  in  be-  court  of  quarter  sessions  acquires  no 

half  of  himself  and  others,  may  come  jurisdiction    over  an  election  contest 

in  and  defend  an  action  to  contest  the  involving  the  election  of  different  per- 

validitjr  of  a  township  election.    Perry  sons  to  different  offices,  by  a  single  peti- 

r.  Whitakcr,  71  N.  Car.  477.  tion,  where  different  persons  claim  to 

Blectlon  to  Relocate  County  Seat. —  have  been  elected  to  different  offices/' 

Where  the  election  to  be  contested  is  In  that  case  the  election  of  burgess, 

one  upon   the   question  of  relocating  school  directors,  councilmen,  constable, 

the  county  seat,  persons  having  an  in-  tax  collector,  and  justice  of  the  peace 

terest  adverse  to  the  contestants,  or  was  in  question,  and  the  petition  was 

some  of  them,  are  necessary  parties  to  quashed,  and  this  action  affirmed  by 

the  contest.     Burke  v.  Perry,  26  Neb.  the  Supreme  Court. 
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must  not  be  left  to  mere  inference.* 

(b)  Bight  of  Gonteetant  to  Maintain  Conteet. — The  petition   or  notice 

must  show  that  the  contestant  has  such  an  interest  in  the  election 
as  will  entitle  him  to  maintain  the  contest  under  the  statutes 
authorizing  it,'  as  that  he  is  an  elector,'  or  a  candidate  for  the 
office  the  right  to  which  is  contested.* 

Where  the  Contestant  Is  a  Candidate,  the  authorities  are  not  in 
accord  as  to  the  necessity  for  an  express  averment  of  contest- 
ant's qualifications  and  eligibility  for  office,  and  according 
to  some  decisions  it  is  not  necessary  to  aver  that  the  contest- 
ant possesses  the  requisite  qualifications  for  office.^  In  others 
it  is  held  that  the  mere  statement  that  the  contestant  was  duly 
elected  to  the  office  in  controversy  necessarily  implies  his  eligi- 
baity.« 

So  it  has  been  held  that  to  entitle  a  contestant  to  the  office  in 
controversy,  facts  showing  his  eligibility  must  be  stated,^  but 
that  he  will  nevertheless  be  entitled  to  a  judgment  annulling  the 
election,  even  though  the  petition  is  defective  in  this  regard,  if  it 
states  that  he  was  a  duly  qualified  elector.^ 

I.  People  T'.Rjder,  i6  Barb.  (N.Y.)  the  state,  repeals  by  implication  so 
370.  In  this  case  the  court  said  :  **  The  much  of  section  697  of  the  Iowa  Code 
time  of  the  election  is  prescribed  by  as  requires  the  statement  that  contest- 
law  and  is  essential  to  its  validity;  it  ant  is  an  elector  in  election  contests, 
becomes  therefore  part  of  the  rela-  Brown  v.  McCoUum,  76  Iowa  479. 
tor's  title  and  should  have  been  set  4.  Edwards  v.  Knight,  8  Ohio  375 ; 
forth."  Batterton  v.  Fuller  (S.  Dak.  1894),  ^ 

a.  Edwards  v.   Knight,  8  Ohio  375;  N.  W.  Rep.  1071. 

Burke  v.  Perry,  26  Neb.  414.  5.  Ledbetter  v.   Hall,  62  Mo.  423 ; 

3.  Blanck  v,  Pausch,  113  111.  60;  People  v.  Ryder,  16  Barb.  (N.  Y.) 
Sailor  v,  Keating,  32  Leg.  Int.  (Pa.)  375,  in  which  the  court  held  that  the 
208;  In  re  Leisenring,  32  Leg.  Int.  fact  that  contestant  had  the  requisite 
(Pa.)  198; Marshall  v.  Baldwin,  32  Leg.  qualifications  for  office  was  to  be  pre- 
Int.  (Pa.)  208;  Batterton  v.  Fuller  (S.  sumed  from  the  election,  if  not  other- 
Dak.  1894)  1 60  N.  W.  Rep.  1071 ;  Minor  wise,  until  the  contrary  was  averred  and 
T',  Kidder,  43  Cal.  229;  Rutledge  t/.  proved  by  the  defendant.  See  also 
Crawford,  91  Cal.  526;  Edwards  v.  Whitney  v.  Blackburn,  17  Oregon  575. 
Knight,  8  Ohio  375 ;  Clanton  v.  Ryan,  6.  Rounds  v.  Smart,  71  Me.  382 ; 
14  Colo.  419;  Whitney  v.  Blackburn,  CoUopy  v.  Cloherty,  95  Ky.  330.  See 
17  Oregon  575.  also   Ledbetter  v.   Hall,  62  Mo.  423, 

Sufficiency  of  AUegatlons. — Anallega-  where  it  was  said  that,  even  if  it  was 
lion  that  contestant  was,  at  the  time  necessary  to  allege  eligibility,  the 
he  filed  the  written  statement  of  con-  statement  in  the  notice,  **  that  the  con- 
test, a  qualified  elector  of  the  county,  testant  had  been  duly  and  legally 
without  alleging  that  he  was  so  at  the  elected  to  the  office  in  the  contro- 
timc  of  the  election,  is  sufficient,  versy,"  necessarily  implied  his  eligi- 
Minor  v,  Kidder,  43  Cal.  229.  bility  for  the  official  position. 

An  allegation    that  contestant  is  a  7.  Rutledge  v.   Crawford,   91   Cal. 

resident  and  citizen  is  not  sufficient  in  526;  State  v.  Long,  91  Ind.  351 ;  State 

a  petition  contesting  an  election  to  a  v,   Bieler,  87  Ind.   320;  Reynolds  v. 

toiii>ii  office;  it  must  be  alleged  that  State,  61  Ind.  392. 

ilie  petitioner  was  an  elector  or  it  will  8.  Rutledge  v.   Crawford,  91   Cal. 

be  fatally  defective.    Blanck  v.  Pausch,  526.     The  theory  on  which  the  court 

113  III.  60.  proceeded  in  this  case  was  that  the  pe- 

/awa. — Laws  i6th  General  Assem-  tition  was  not  fatally  defective  because 

Wji  Iowa,  c.  136,  §  I,   which  makes  it  stated  a  case  for  some  relief,  al- 

vomen  eligible  for  any  school  office  in  though  not  for  the  relief  demanded, 
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(e)  Gronndi  of  Conteit — aa.  Generally. — It   is  a  general  rule  that 

the  complaint,  petition,  or  notice  must  state  the  grounds  of  con* 
test  with  particularity  and  certainty,^  so  that  the  adverse  party 
may  be  prepared  to  meet  them  and  not  be  taken  by  surprise.' 

DogiM  of  OertalBtj. — As  regards  the  particularity  required  in  stating 
the  grounds  of  contest,  the  authorities  are  not  uniform.  According 
to  some  decisions  the  facts  constituting  the  ground  of  contest 
should  be  stated  with  such  precision  that  if  sustained  by  proof  it 
will  be  the  duty  of  the  court  either  to  vacate  the  election  entirely 
or  to  declare  that  another  than  the  party  returned  elected  is 
entitled  to  the  office  in  question.'  According  to  others  certainty 
to  a  common  intent  will  be  sufficient.* 

hh.  Fraud  ob  Mzstakb. — If  the  ground  on  which  the  contest  is 

1.  Colorado, — Todd  v.  Stewart,  14  Whitney  v.  Blackburn,  17  Oregon  564; 
Colo.  386;  Smith  v,  Harris,  18  Colo.  Rigsbee  v.  Durham,  99  N.  Car.  341; 
274.  Lehlbach  v.  Hajnes,  54  N.  J.  L.  77. 

Illinois, — Kreitz   v,  Behrensmeyer,  8.  Skerrett's  Case,  2  Pars.  Eq.  Cas. 

125  III.  141.  (Pa.)  509;   Carpenter's  Case,  3  Pars. 

Louisiana. — ^Augustin  t;.  Eggleston,  Eq.  Cas.  (Pa.)  537;    Kneasa's  Caie,  a 

12  La.  Ann.  366.  Pars.  Eq.  Cas.  (Pa.)  553;  Mannt^.Cas- 

Minnesota, — Sopert'.  Sibley  County,  sidy,  i  Brews.  (Pa.)  55;    Halstead  r. 

46  Minn.  274;  O'Gorman  v,  Richter,  Rader,   27   W.   Va.  812;    Loomis  v, 

31  Minn.  25.  Jackson,  6  W.  Va.  676. 

Missouri.  — Castello  v.   St.    Louis  4.  Augustin   v,   Eggleston,   I3  La. 

Circuit  Ct.,  28  Mo.  259;  Shields  v.  Mc-  Ann.  366;   Election  Cases,  65  Pa.  St. 

Gregor,  91  Mo.  534.  36  (by  divided  court).    See  also  Minor 

Nebraska. — Todd   v.  Cass  County,  v.  Kidder,  43  Cal.  239. 

30  Neb.  823 ;  State  v,  Peniston,  11  Neb.  Oertalnty  Baqitfred  la  BQl  In  Biiiilty.— 

100.  In  one  state  it  has  been  held  that  die 

Nevada, —  Greeley  v,    Holland,    14  certainty  required  in  a  bill  in  equity 

Nev.  320.  will  be  sufficient,  and  that  the  techni- 

Ne-w  Jersey. — Lehlbach  v.  Haynes,  cal  allegation  of  an  information  in  fir# 

54  N.  J.  L.  77.  -warranto  or  in  a  common-law declara- 

North  Carolina, — Rigsbee  v.  Dur-  tion  will  not  be  required.    Talkington 

ham,  99  N.  Car.  341 ;  Boyer  v.  Teague,  v.  Turner,  71  111.  234;   Dale  v,  Irwin, 

106  N.  Car.  576;  Ex  p.  Daughtry,  6  78  111.  170. 

I  red.  (N.  Car.)  155.  Indloatlng  Kind  of  Brldenoe. — ^In  an- 

Ohio, — Howard  v.  Shields,  16  Ohio  other  state  it  has  been  said  that  the 

St.  184.  object  of  the  notice  is  not  to  set  forth 

Oregon, — Whitney  v,  Blackburn,  17  the  case,  but  to  set  forth  the  fact  gcn- 

Oregon  564.  erally  that  a  case  will  be  made,  and  to 

Pennsylvania.  —  Kneass's   Case,   2  indicate  the  kind  of  evidence,  and  not 

Pars.   Eq.  Cas.  (Pa.)  553;   Skerrett's  the  result  or  effect  of  the  evidence,  bj 

Case,   2   Pars.   Eq.    Cas.    (Pa.)    509;  which  it  is  to  be  made.     Howard  v. 

Thompson  v.  Ewing,  i  Brews.  (Pa.)  67;  Shields,  16  Ohio  St.  184,  wherein  the 

Carpenter's  Case,   2   Pars.   Eq.   Cas.  court  said  :  "  We  think  the  notice  was 

(Pa.)  537;  Common  Council  Contest,  sufficient.     It    contains    all   that   the 

First  Ward  Lancaster,  10  Lane.  (Pa.)  statute  requires — ^notice  that  the  elec- 

121;  Melvin*s  Case,  68   Pa.  St.   333;  tion  will  be  contested,  and  a  specifi- 

Mann  v.  Cassidy,  i  Brews.  (Pa.)  11;  cation  of  the  points  relied  upon.   There 

Bertolet's  Case,  2  Pa.  Dist.  Rep.  849;  is  no  analogy  t>etween  such  a  notice 

Ex  p.  Burke,  22  Pittsb.  L.J.  (Pa.)  193.  and  a  declaration  at  law.  ♦  •  •  The 

South  Dakota, — Batterton  v.  Fuller  points  to  be  specified  are  not  required 

(S.  Dak.  1894),  ^  N.  W.  Rep.  1071.  for  the  purpose  of  setting  forth  a  good 

West  Virginia. — Halstead  v.  Rader,  case — not  for  the  purpose  of  informing 

27  W.  Va.  &6.  the  contestee  that  the  attack  will  be 

2.  Taylor  v,  Taylor,  10  Minn.  107 ;  successful — but  to  advise  him  at  what 
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based  is  fraud  ^  or  mistake,^  it  will  not  be  sufficient  to  charge 
fraud  generally ;  such  an  allegation  would  be  merely  conclusion  of 
law.  The  facts  constituting  the  fraud  must  be  set  forth  specific- 
ally in  the  notice  or  petition.* 

CC,  ACCSPTAKCK  OF  ILLKOAL  OR  RsjKCTION  OP  LSOAL  VOTS9 — NaMBS  OF 

Voters. — Where  the  ground  of  contest  is  the  reception  of  illegaf 
votes  or  the  rejection  of  legal  votes,  the  weight  of  authority  is 
that,  in  the  absence  of  statutes  expressly  providing  otherwise,  it 
is  not  necessary  to  set  out  the  names  of  the  voters  whose  votes 
were  improperly  accepted  or  rejected.*    In  some  jurisdictions, 

points  the  attack  irill  be  made,  in  order  denied   the   rieht  to  vote,  the  names 

that  he  maj  fortify,  and  not  be  taken  and  numbers  of  them  should  be  given ; 

bj  surprise."  if  the  cause  of  complaint  is  that  the 

1.  Common  Council  Contest,  First  registration  books  were  not  open  for 

Ward  Lancaster,  lo  Lane.  (Pa.)  121 ;  the  registration  of  voters  next  before 

Carpenter's    Case,  2   Pars.  Eq.  Cas.  the  election,  this   should   be   alleged 

(Pa.)  ^7;  Mann  v,  Cassidy,  i  Brews.  particularly;if  the  ground  of  complaint 

(Pa.)  II ;   Smith  v.  Harris,  18  Colo,  was    that    qualified    voters  were  not 

379;  Todd  V.  Stewart,   14  Colo.  286;  properly  counted  in  a  connection  and 

People  V.  Glenn  County,  100  Cal.  419.  for  a  purpose  as  they    should   have 

I.  Common  Council  Contest,  First  been,  the  number  of  such  voters  and 

Ward  Lancaster,  10  Lane.  (Pa.)  121.  their  names  should  be  specified.     See 

$.  Sec  cases  cited  in  preceding  notes  also  Whitney  v.  Blackburn,  17  Oregon 

under  this  subdivision.  575;  Lunsford  v,  Culton  (Ky.  1893), 

Defect— Bow  Taken  AdTantage  of. — In  23  S.  W.  Rep.  946. 
California  a  complaint  defective  in        Reaaon  for  Bule. — *'  It  is  contended 

this  regard  may  be  taken  advantage  of  that  greater  precision  should  be   re- 

bj*  special  demurrer.     People  v.  Glenn  quired,  that  the  petitioners  should  be 

Cfounty,  100  CaL  419.  obliged  to  set  out  their  full  knowledge, 

i.  Illinois.  —  Kreitz     v.     Behrens-  that  they  should  give  the  name  of  every 

mever,  125  111.  141.  illegal  voter,  and  the  specific  reason 

Indiana,  —  Garrett  v.  Higgins,  27  why  his  vote  was  illegal.    For  such  a 

lod.  163;  Wheat  ti.  Ragsdale,  27  Ind.  degree   of  strictness    no    analogy    in 

191.  pleading  has  been  shown.    ♦  •  •    If 

Nebraska. — ^Burke  v.  Perry,  26 Neb.  such    strictness    were    required,    the 

414.  slightest  mistake  would  be  fatal.  •  •  « 

North  Carolina. — Boyer  v.  Teague,  Let  it  be  known  that  an  election  fraud 

106  N.  Car.  576.  must  not  only  be  discovered,  but  that 

Pennsylvania. — Mann  v.  Cassidy,  i  every  individual  engaged  in  it  must  be 

Brews.  (Pa.)  11;  Weaver  v.  Given,  i  ascertained  and  named  before  a  step 

Brews.  (Pa.)  140;  Batturs  v.  Megary,  can  be  taken  to  establish  it,  and  the 

I  Brews.  (Pa.)   162 ;  Kneass's  Case,  2  chance  for  a  fair  election  will  be  more 

Pars.Eq.Cas.  (Pa.)553',  Cusick'sElec-  and  more   remote.     We  cannot  thus 

tion,  136  Pa.  St.  459;    Thompson  v.  throw  a  shield  around  fraud.*'    Mann 

Ewing,  I  Brews,   (ra.)  67;  Bertolet's  v.  Cassidy,  i  Brews.  (Pa.)  29. 
Case,  2  Pa.  Dist.  Rep.  849.  Wbere  Total  Vote  of  Precinct  Is  Re* 

Texas. — Davis  v.  State,  75  Tex.  420.  Jected. — Where  all  the  votes  of  a  pre- 

Wisconsin. — Doerflinger  v.  Hilman-  cinct  were  wrongfully   rejected,  it  is 

tel,  21  Wis.  566.  not  necessary  to  the  notice  to  give  a 

OoBtnL — ^Todd  v.  Cass  County,  30  list  of  the  votes  and  the  objections  to 

Neb.  823;  Rigsbee  v.  Durham,  99  N.  each,  but  it  is  essential  that  it  should 

Car.  341,  wherein  it  was  held  that  in  an  name  the  precinct  the  votes  of  which 

action  to  set  aside  an  election  the  com-  were  rejected.     Halstead  v.  Rader,  27 

plaint  must  allege  specifically  and  par-  W.  Va.  813. 

Ucxilarly   the    ground    of   complaint       Failure  to  Oive  List  of  Voters— How 

•gainst  the  validity  or  sufiiciency  of  OttJectlon  Waived. — A  notice  of  contest 

the  election ;   if  complainant  intends  tliat  fails  to  set  forth  the  names  of  the 

to  allege  that  qualified  voters  were  voters  whose  votes  were  alleged   to 
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(2)  Signature  and  Verification, — The  necessity  for  signing  and 
verifying  the  notice  or  petition  in  election  contests,*  the  form  of 
such  verification,'  the  persons  who  must  sign  or  verify  such  peti- 

Cas.  (Pa.)  537;   Mann  v.  Cassidy,  i  sion  had  been  erroneouslj  issued  to 

Brews.    (Pa.)    11;   Skerrett's  Case,   2  defendant,  is  sufficient,  although  it  is 

Pars.  Eq.  Cas.   (Pa.)   509;  Miller    v.  not  directly  alleged    that   defendant 

Milligan,  34  Leg.  Int.  (Pa.)  159;  Hal-  was  not  elected.    Bragunier  v.  Penn, 

stead  V.  Rader,  27  W.  Va.  8io;'Looniis  79  Md.  244. 

V,  Jackson,  6  W.  Va.  615 ;  Woolley  v.  So,  also,  the  grounds  of  contest  were 
Louisville  Southern  R.  Co.,  93  Ky.  held  suliicientTy  stated  where  it  iw^as 
223;  Lanier  v.  Gallatas,  13  La.  Ann.  alleged  that  con testor  received  seven- 
175;  State  V.Mason,  14  La.  Ann.  510;  teen  hundred  and  sixteen  votes,  con- 
Whitney  V.  Blackburn,  17  Oregon  564 ;  testee  seventeen  hundred  and  nineteen 
Bragunier  v.  Penn,  79  Md.  244;  Todd  votes,  and  that  in  eight  townships 
V,  Stewart,  14  Colo.  286;  Hahn  v.  illegal  votes  were  cast  for  contestee, but 
Stinson,  98  N.  Car.  591 ;  Nickols  v,  for  which  contestor  would  have  been 
Ragsdale,  28  Ind.  132;  Swepston  t^  elected.  Nickols  t^.  Ragsdale,  28  lod. 
Barton,  39  Ark.  549.     See  also  Sudbury  131. 

t;.  Stearns,  21  Pick.  (Mass.)  148;  School  1.  <MOir~^  Mary  land. — If  the  statute 
Dist.  No.  3  V.  Gibbs,  2  Cush.  (Mass.)  does  not  require  verification  of  the 
^9;  Christ  Church  Wardens  v.  Pope,  petition,  lack  of  verification  is  not  a 
8  Gray  (Mass.)  140;  Lehlbach  v.  ground  of  dismissal.  Bragunier  v. 
Haynes,  54  N.  J.  L.  81 ;  M'Neely  v.  Penn,  79  Md.  244. 
Woodruff,  13  N.  J.  L.  352 ;  Roche  v,  Louisiana. — In  a  contestation  for 
Bruggemann,  53  N.  J.  L.  122;  People  office,  under  the  provisions  of  Act  No. 
V.  Cicott,  16  Mich.  295 ;  Ex  p.  Daugh-  24  of  the  legislature  of  1877,  the  plain- 
try,  6  Ired.  (N.  Car.)  155;  People  v.  tiff  must  file  with  his  suit  a  ••  petition 
Tuthill,  31  N.  Y.  550;  Ex  p.  Murphy,  signed  by  at  least  twenty  voters  of  the 
7  Cow.  (N.  Y.)  153.  Contra^  Steele  parish,  praying  the  court  to  examine 
V.  Martin,  6  Kan.  430;  Ledbetter  v.  the  facts  and  decide  thereon."  This 
Hall,  62  Mo.  422.  requirement  of  the  law  is  itnperatiye, 

Bnffldeney  of  Allegationa. — An  aver-  and  a  certified  copy  of  such  petition 

ment  that  **  the  illegal  votes  so  cast  (the  original  of  which  was  filed  by  the 

vitiated  said  election,  because  if  they  same  plaintiff  in  another  suit)  will  not 

had    been    rejected   it  would,   in    all  support  his  case.     Ducote  r.  Gremil- 

probability,  have  changed  the  result  lion,  32  La.  Ann.  540. 

in  petitioner's  favor,"  is  insuflicient.  2.  Fonn  of  Verlflcatioii. — In  Pennsyl- 

The    petition    should    aver    that  the  vania,  under  a  statute  requiring  an 

result  was — not  that  it  probably  would  affidavit  that  the  facts  set  forth  in  the 

have  been — changed  by  the  illegalities  petition  are  true,  an  averment  by  the 

charged.     Lanier  v.  (jallatas,   13  La.  petitioners  that  they  are  true  "to  the 

Ann.  175.  best  of  their  knowledge  and  belief" 

So  a  mere  averment  that  contestant  (Election  Cases,  65  Pa.  St.  20),  or  "  that 

was   not  elected,   and   that  contestor  the  statements  set  forth  in  the  above 

was  entitled  to  the  office,  is  also  in-  petition  are  just  and  true  to  the  best  of 

sufficient.     Todd  v.  Stewart,  14  Colo,  their  knowledge  and  belief"  (Ackerr. 

286.  Conrad,  2  Pa.  Dist.  Rep.  469),  is  suffi- 

But  a  petition  will  not  be  dismissed  cient. 
merely  because  it  does  not  aver  in  ex-  In  California^  under  the  same  statu- 
press  terms  that  the  contestant  received  tory  provision,  an  affidavit  that  the 
the  larger  number  of  votes,  if  such  statement  is  true  except  as  to  mat- 
fact  be  apparent  by  an  examination  of  ters  therein  set  forth  on  information 
the  other  statements  therein.  Miller  and  belief,  and  that  as  to  those  matters 
V.  Milligan,  34  Leg.  Int.  (Pa.)  159.  affiant  believes  it  to  be  true,  has  been 

And  it  has  been  held  that  a  petition  held   sufficient.     Kirk   v.   Rhoads,  46 

which  alleges  that  the  returns   show  Cal.  404. 

that  petitioner  received  a  designated  So  in  Indiana^  under  a  statute  re- 
number of  votes,  and  that  defendant  quiring  a  written  statement  **  speciff- 
received  not  more  than  a  designated  ing  the  grounds  of  contest  verified  bj 
smaller  number,  and  that  the  commis-  the  affidavit  of  such  electors,"  it  has 
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tions  or  notice,^  and  the  persons  who  shall  administer  the  oath,^ 
are  usually  regulated  by  statute.' 

(3)  Defects  in,  How  Reached. — If  a  petition  contains  repugnant 
or  contradictory  statements,  the  remedy  is  by  motion  to  strike  out. 

A  motion  to  quash  on  account  of  this  defect  cannot  be  sustained.^ 
Objections  because  of  indefiniteness  of  the  allegations  are  waived 
where  the  opposite  party  joins  issue  and  gives  evidence  thereon.* 

been  held  that  an  affidavit  is  not  bad  Signature. — In  Pennsylvania  it  has 
for  qualifying   the  averment  of    the  beenheldthatasignaturebjacounselis 
truth  of  such  statements  by  the  words,  insufficient.  ElectionofCommonCoun- 
"  as  he  is  informed  and  verily  believes."  cilmen  in  20th  Ward, 3  Pa.  Dist.  Rep.  118. 
Curry  v.  Baker,  31  Ind.  151.  But  in  Maryland  the  petition  in  an 
But  in  New  Jersey,  under  a  statute  election  contest  is  sufficient  if  signed 
which  requires  as  the  foundation  of  a  in  the  name  of  petitioner  by  his  attor- 
contest  the  petition  of  fifteen  qualified  ney.     Bragunier  t'.  Penn,  79  Md.  244. 
voters,  setting   forth   '*the  particular  8.  Wlio  may  Administer  Oath — Audi- 
circumstances  of  the  case  duly  verified  tor, — Under  a  statute  authorizing  audi- 
by  oath  or  affirmation  of  at  least  t'wo  tors  and  their  deputies  to  administer 
of  the  petitioners,"  it  has  been  held  that  oaths  necessary  in  the  performance  of 
a  verification  to  the  best  of  the  petition-  their  duties,  and  also  the  oath  of  office 
ers' knowledge,  information,  and  belief,  to  any  officer  who  receives  his  certifi- 
is  not  sufficient,  and  that  the  affidavit  cate  of  appointment  or  election  from 
must  be  based  upon  the  knowledge  of  such  auditor,  and  oaths  relating  to  the 
the  petitioners.      Johnson  v.  Allen,  55  duties  of  such  officers,  a  county  auditor 
N.  J.  L.  400   {distinffiiishing  Kirk  i\  has  authority  to  take  the  affidavit  of 
Rhoads,  46  Cal.  399).  a  contestant  in   an   election   contest. 
1.  Sy  Wliom    Signed   and  Verified —  Wheat  t'.  Ragsdale,  27  Ind.  191;  Gar- 
Vcrification, — In  Indiana,  where  the  rett  v.  Higgins,  27  Ind.  162;  Curry  v. 
statutes  prescribe  that  the  statement  Miller,  42  Ind.  320. 
specifying  the  grounds  of  contest  shall  Clerk  of  Circuit  Court. — A  statute 
be  verified  by  the  contestor,  verifica-  providing  that  whenever  any  oath  is 
tion  by  any  other  person  will  be  in-  authorized  or  required  by   law,  or  is 
sufficient  Holton  v.  Brown, 46  Ind.  122.  necessary  in  the  progress  of  any  cause 
In  Pennsylvania,  under  the  Act  of  or  proceeding  in  the  Circuit  Court,  to 
June  21,1839  (Pa.),   relating  to  con-  be  taken  by  any  party,  or  which  may  be 
testing  election  of  aldermen  and  jus-  necessary  in  the  discharge  of  the  duties 
tices   of   the    peace,    and     providing  of  the  clerk,  such  clerk  may  adminis- 
that  the  election    returns   should   be  ter  such  oath,   does   not   authorize   a 
subject  to  the  inquiry  of  the  Court  of  clerk  of  the  Circuit  Court  in  vacation, 
Common  Pleas  of  the  proper  county,  and  not  acting  as  a  clerk  of  the  board 
upon  complaint  of  fifteen  or  more  of  of  county  commissioners,  to  adminis- 
the  qualified  voters  of  the  proper  town-  ter  the  oath  to  a  contestant  in  verify- 
ship,  ward,  or  borough,  of  an  undue  ing  the  statement  of  the  cause  of  con- 
election  or  false  return,  two  of  whom  test.  Albee  v.  May,8Blackf.(Ind.)  310. 
should  take  and  subscribe  an  oath  or  City   Recorder.  — In   Pennsylvania 
affirmation  that  the  facts  set  forth  in  the  city  recorder  may  administer  the 
said  complaint  were  true  to  the  best  oath  to  a  party  verifying  a  petition  in 
of  their  knowledge  or  belief,  a  petition  an  election   contest.    Election  Cases, 
contesting  the  election  of  an  alderman  65  Pa.  St.  20. 

^as  required  to  be  sworn  to  by  two  of  3.  Inauffldency  of  Affidavit — ^How  Taken 

the  petitioners ;  verification  thereof  by  Advantage  of. — A  demurrer  assigning  a 

two  other  resident  electors  of  the  ward  want  of  sufficient  facts  as  causes  stated 

^a  not  sufficient.     Clark's  Case,   2  for  contesting  an  election  presents  no 

Pars.  Eq.  Cas.  (Pa.)  521.     See  also  question  as  to  the  sufficiency  of  the  af- 

Election  of  Common  Councilmen  in  fidavit.    Curry  v.  Miller,  42  Ind.  320. 

?oth  Ward,  3  Pa.  Dist.  Rep.  118.     But  4.  Ewing  v.  Filley,  43  Pa.  St.  384; 

it  has  been  held  that  amendments  need  Marshall  v.  Baldwin,  32  Leg.  Int.  (Pa.) 

not  be  sworn  to  by  the  original  petition-  142. 

«^  Mann  v.Cassidy,  i  Brews.  (Pa.)  11.  8.  Kreitzr.Behrensmeyer,i25lll.i4i, 
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b.  Plea,  Answer,  or  Reply. — It  has  been  held  unnecessary 
to  plead  to  a  statement  of  contest  in  the  absence  of  a  statute 
requiring  it.^  In  one  state,  where  proceedings  in  election  contests 
are  similar  to  proceedings  in  chancery,  the  chancery  rule  that  less 
particularity  is  required  in  the  answer  than  in  the  petition,  is 
followed.^  In  another  state  it  has  been  held  that  the  rules 
governing  statements  in  the  petition  are  applicable  to  answers, 
and  that  no  greater  particularity  is  required  in  the  answer  than 
in  the  petition.'  And  in  another  state  it  has  been  decided  that 
an  answer  or  reply  in  an  election  contest  should  be  construed 
according  to  the  ordinary  rules  applicable  to  such  pleadings.^ 

Bonedy  f«r  luaAdeiit  Aiifw«r. — Where  the  defendant  is  required  to 
make  his  answer  more  specific,  the  proper  remedy,  on  his  refusal 
to  do  so,  is  by  motion  to  strike  out.* 

Departure. — A  party  cannot  by  his  reply  add  a  new  cause  of  action 
to  his  petition.* 

ImgolarltiM  Hot  Alfoetlng  BleetUm. —  Under  a  statute  providing  that  no 

Allegations  of  mere  irregularities  not  election  shall   be  set  aside  H>r  illegal 

affecting  the  bona  fides  of  the  election  votes,  unless  the  number  thereof  given 

should  be  stricken  out.    Kneass*s  Case,  to  the  contestee,  if  taken  from  him, 

3  Pars.  Eq.  Cas.  (Pa.)  553;   Mann  v.  would  reduce  the  number  of  his  legal 

Cassidy,  i  Brews.  (Pa.)  11 ;  Thompson  votes  below  the  number  of  legal  votes 

v.  Ewing,  I  Brews.  (Pa.)  67.  given   to  some  other  person  for  the 

1.  Griffin  v.  Wall,  32  Ala.  149.  same  office,  an  answer  in  an  election 

3.  Kreitz  v,  Behrensmeyer,  125  111.  contest  based  on  the  ground  that  ille- 
141.  gal  votes  were  cast  for  the   contestee 

Under  a  denial  of  an  allegation  in  equal  to  his  declared  majority  will  be 
the  petition  that  the  contestant  was  sufficient  if  it  alleges  that  illegal  votes 
elected,  defendant  may  show  that  per-  were  given  and  counted  for  the  con- 
sons  voting  for  contestant,  whose  names  testor,  and  that  the  contestee  received 
were  not  given  in  the  answer,  were  not  the  majority  of  the  legal  votes  cast 
legal  voters.  Kreitz  v.  Behrensmeyer,  Allen  v.  Crow,  48  Ind.  301. 
125  111.  141.  6.  Baker  v.  Long,  17  Kan.  341,  in 

GroundB  of  Illegality. — An  answer  al-  which  it  is  said :  **  Where  a  reply  is 
leging  that  a  specific  number  of  illegal  filed  to  an  answer  containing  new  mat- 
votes  were  cast  for  contestor,  if  not  ter,  it  cannot  be  taken  as  presenting  a 
excepted  to,  will  be  sufficient  without  new  and  independent  matter  of  coo- 
showing  why  the  votes  were  illegal  or  test,  but  must  be  deemed  simply  a  re- 
by  whom  they  were  cast.  Shepard  r.  ply  to  the  answer  and  only  available  as 
Allen  (111.  1888),  17  N.  E.  Rep.  756.  a  defense  to  such  new  matter." 

8.  Weaver  v.  Given,  i  Brews.  (Pa.)  WluLt  Is  Hot  a  Departure. — Where  the 

140.  ground  of  contest  alleged  is  the  mis* 

4.  Baker  v.  Long,  17  Kan.  341.  conduct  of  the  election  officers  in  im- 
-  5.  Wheat  V.  Ragsdale,  27  Ind.    191.  properly  certifying  that  contestee  re- 

Snfflcient  Answer  niuatrated. — Where  ceived  a  larger  number  of  votes  than 
the  ground  of  contest  alleged  is  that  contestor,  and  the  answer  admits  a 
the  election  officers  wrongfully  certi-  mistake  in  contestee's  favor  as  to  the 
fied  that  contestee  received  a  larger  number  of  votes,  but  alleges  that  con- 
number  of  votes  than  contestor,  an  testor  received  a  ntunber  of  illegal 
answer  admitting  a  mistake  in  con-  votes  greater  than  the  number  so 
testor's  favor  as  to  the  number  of  votes,  wrongfully  certified  for  contestee,  a 
but  setting  up  that  contestor  received  reply  alleging  that  as  large  a  number 
a  number  of  illegal  votes  greater  than  of  illegal  votes  were  received  by  con- 
the  number  wrongfully  certified  for  testee  as  by  contestor  is  not  a  de- 
contestee,  is  sufficient.  Dobyns  v.  parture.  Dobyns  t».  Weadon,  50  Ind. 
Weadon,  50  Ind.  298.  298. 
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c.  Amendments — wii«n  Aii«wad. — A  notice  of  contest  or  petition 
may  be  amended  in  form  or  substance>^  especially  where  leave  to 
amend  is  had  before  any  progress  is  made  in  the  hearing  of  the 
contest.^  And  the  court  may  order  an  amendment  on  its  own 
motion.'  Such  an  amendment  is  allowed  at  common  law  by  virtue 
of  the  power  which  a  court  of  record  possesses  of  allowing  in  its 
discretion  amendments  for  the  furtherance  of  justice.^ 

Aft  Wtet  TiaM. — The  application  to  amend  should  be  made  at  the 
earliest  opportunity.^  But  amendments  have  been  permitted 
after  answer,^  after  evidence  and  argument,'^  or  even  after  decree 

1.  California. — Preston  v.  Culbert-  Correcting  and  Adding  Names  of  Vot- 

soQ,  58Ca1. 198;  Minor  f.ICidder,43Cal.  en. — A  statement  of  contest  may  be 

219;  Rutledge  v.  Crawford,  91  Cal.526.  amended  by  correcting  the  spelling  of 

Colorado.  —  Schwarz     v,    Garfield  the  names  of  persons  and  by  adding 

Countj  Ct.,  14  Colo.  44.  other  names  to  conform  to  the  proof, 

Illinois. — Dale  v.  Irwin,  78  111.  170.  if  the  adverse  party  is  not  misled  there- 

lowa. — Brown     v,    McCollum,     76  by.    Heyfron-y.  Mahoney,  9  Mont.497. 

Iowa  479.  If  one  of  the  signers  of  the  petition 

Kansas. — Buckland  v.  Goit,  23  Kan.  be  subsequently  ascertained  not  to  be 

327.  a  qualified  elector,  the  court  may  per- 

Afontana. — Heyfron  v,  Mahoney,  9  mit  an  amendment  by  adding  the  name 

Mont.  497.  of  another  elector,  with  the  appropriate 

Pennsylvania. —  Kneass's    Case,    2  vouchers.    /»  reBarber,  loPhila.  (Pa.) 

Pars.  Eq.   Cas.    (Pa.)   553;    Mann  v.  579,  32  Leg.  Int.  (Pa.)  229. 

Cassidy,  I   Brews.  (Pa.)iz;  Marshall  3.  Mannt;. Cassidy,  i  Brews.  (Pa.)  27; 

V.Baldwin,  32  Leg.  Int.  (Pa.)  168,  11  Marshallz;. Baldwin,  11  Phila.( Pa.) 383. 

Phila.    (Pa.)   383;    In   re  Barber,   10  8.  Election  Cases,  65  Pa.  St.  20. 

Phila.   (Pa.)    596,  32   Leg.  Int.  (Pa.)  4.  Kneass's  Case,  2   Pars.  £q.  Cas. 

229;  Acker  v.  Conrad,  13  Pa.  Co.  Ct.  (Pa.)  553. 

^^P'  97 1  ^^  /•  Welti,  22  Pittsb.  L.  **  The  investigation  is  one  in  which 
J.  (Pa.)    197,  3   W.  N.  C.  (Pa.)  165;  the  public  at  large   are  deeply   con- 
Battis  V.  Price,  2  Pearson   (Pa.)  456;  earned.  ♦  *  ♦  Even,  therefore,  if   the 
Election  Cases,  65  Pa.  St.  35.  statement  of  contest,  as  filed  in  the  first 
Canada. — Collins  v.  Ross,  20  Can.  instance,  lack  the  clearness  and  distinct- 
Sup.  Ct.  I.  ness  of  allegation  always  desirable  in 
knrland. — Shaw  t^.  Reckitt  (1893),  judicial  proceedings,  it  should  not  for 
I  Q2,  B.  779.  that  reason  be  peremptorily  dismissed  ; 
Cffn/ra,  Ford  t/.Wright,  13  Minn.  518.  but  an  opportunity  to  amend  it  should 
Ftand. — Where  there  is  a  charge  of  be  afforded,  and  by  this  means  the  con- 
fraud,  but  it  is  not  averred  how  the  troverted  points  may  be  developed  for 
fraud  would  change   the   result,  the  determination  and  the  contest  disposed 
court  will  allow    the    contestants  to  of  on  its  merits,  if  it  have  any.  *  ♦  ♦ 
amend  in  that  particular.     Kneass's  The  public  interests   imperatively  re- 
Case,  2  Pars.  Eq.  Cas.  (Pa.)  553.  quire  that  the  ultimate  determination 
Addren  and  Occupation  of  PetlUoner.  of  the  contest  should,  in  every  instance, 
—Where  a  petition  to  contest  an  elec-  if  possible,  reach  the  very  right  of  the 
tion  omits  to  state  the  residence,  ad-  case.'*     Minor  v.  Kidder,  43  Cal.  238. 
dress,  and  occupation  of  petitioner,  in  6.  KneaBs'8Case,2  Pars.  Eq.Cas. (Pa.) 
conformity  with  the  rules  in  force  in  553;  Mann r, Cassidy,  1  Brews.  (Pa.)  11; 
Manitoba^   such    defect    is   merely  a  Marshall^.  Baldwin,  11  Phila. (Pa.) 383. 
formal  one  and  may  be  amended.     Col-  6.  Dale  t;.  Irwin,  78  III.  170.    In  this 
lins  V.  Ross,  20  Can.  Sup.  Ct.  i.  case  the  amendment  was  allowed  on 
BIgiWtty. — ^Af ter  an  election  contest  the  ground  that  under  the  Illinois  stat- 
case  has  been  remanded  on  appeal,  the  ute  an  election  contest  is,  to  all  intents 
statement  of  contest  may  be  amended  and  purposes,  a  chancery  proceeding 
to  show  the  eligibility  to  office  of  the  and  subject  to  all  the  rules  governing 
contestor.    Rutledge  v.  Crawford,  91  such  proceedings. 
Cal.  526.  7.  Heyfron  v.  Mahoney,  9  Mont.  497, 
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ousting  the  contestee,^  or  after  remand  on  appeal  *  No  amend- 
ment at  an  advanced  stage  of  the  proceedings  should  be  permitted, 
however,  unless  sufficient  excuse  is  given  for  failure  to  amend 
sooner.'  If  the  defect  in  the  notice  or  petition  is  jurisdictional, 
no  amendment  can  be  permitted  after  time  for  contesting  the 
election  has  expired.* 

Introduoing  V«w  Xattar. — The  broad  doctrine  has  been  laid  down 
in  one  decision,  that  no  new  matter  can  be  introduced  into  the 
petition  or  notice  by  way  of  amendment,  and  that  only  matters 
consistent  with  the  original  charge  can  be  thus  added ;  ^  another 
holds  that  no  new  cause  of  action  can  be  set  up  by  amendofient 
after  the  statutory  period,  within  which  the  petition  must  be 
filed,  has  elapsed ;  ^  while  another  holds  that  a  new  cause  of 
contest  may  be  added  after  such  period  has  elapsed.**^ 

Amending  the  Anewer. — Specifications  in  an  answer  may  be  amended 
if  new  matter  is  not  introduced,  but  new  matter  cannot  be 
introduced  although  it  be  shown  that  such  matter  was  omitted 
by  mistake.* 

6.  Time  of  Filing  Kotice,  Petition,  or  Complaint — OenentUy. — By  the 
statutes  of  the  various  states  a  party  wishing  to  contest  an  election 
must  serve  the  notice  or  file  the  complaint  within  the  time  pre- 
scribed by  law.  Otherwise  the  court  will  have  no  jurisdiction  to 
proceed,  and  the  proceeding  will  be  dismissed.^ 

1.  Election  Cases,  65  Pa.  St.  35,  forth  "particular  grounds  of  con- 
wherein  the  amendment  alleged  was  test,"  does  not  prevent  the  contestant 
not  of  an  admitted  prerequisite  neces-  from  adding  other  causes  of  contest 
sarj  to  confer  jurisdiction,  nor  of  by  amendment  after  the  twenty  dars 
matter  essential  to  the  form  of  the  have  expired.  Brown  r.  McColJum, 
petition,  but  of  a  mere  specification  76  Iowa  479.  See  also  Baker  xk  Long, 
of  fact  comprehended  within  the  17  Kan.  341,  where  this  question  is 
general  terms  of  the  complaint  and  adverted  to,  but  not  decided, 
belonging  only  to  the  proof.  8.  Thompson   v.   Ewing,    i  Brews. 

8.  Rutledge  v.  Crawford,  91  Cal.526.  (Pa.)  67. 

3.  Schwarz  i;.  Garfield  County  Ct.,  Counter  Hotloe. — An  amendment  of  a 
14  Colo.  44.  counter    notice    by  striking  out  the 

4.  i5*/.  Welti,22Pittsb.  L.  J.  (Pa.)  names  of  voters  whose  votes  were 
197;  Butler  Tp.  Election,  4  Pa.  Dist.  impeached  for  illegality,  when  not 
Rep- 350;  Acker  t;.  Conrad,  13  Pa.  Co.  based  on  newly  discovered  evidence, 
Ct.  Rep.  97.  is  not  authorized  by  a  statutory  pro- 

5.  Mann  r.  Cassidy,  i  Brews. (Pa.)  11.     vision  permitting  amendments  to  set 
FaUure  to  State  Oround  of  Oonteft. —    up  newly  discovered  evidence,  nor  bj 

If  the  notice  fails  to  state  some  sub-  the  common-law  proceedings  author- 

stantial  ground  of  contest,  it  cannot  be  izing  the    court  in   its  discretion  to 

amended.     Halstead  v.  Rader,  27  W.  permit  amendments  calculated  to  pro- 

Va.  818;  Loomis  v.  Jackson,  6  W.  Va.  mote  the  ends  of  justice.     Ralston  r. 

617.  Meyer,  34  W.  Va.  737. 

6.  Battertonv.  Fuller  (S.  Dak.  1894),  ••  Colorado.  — \2A\es  v.  Brown,  16 
60  N.  W.  Rep.  1071.  Colo.  462. 

7.  Adding  New  OatueB  by  Amendment.  Illinois. —  Zimmerman  v.  Cowan, 
—Code  Iowa,  section  697,  requiring  107  111.  631. 

the  cpntestant  of  an  election  to  file  the  Indiana. — Farlow  v.   Hougham,  87 

statement    of    contest  within   twenty  Ind.  540. 

days  after  the  canvass  of  votes,  and  Kentucky. — Batman  v.  Megowan,  i 

providing  that  the  statement  shall  set  Mete.  (Ky.)  533. 
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Oonvatation  of  Timo. — Where  a  statute  provides  that  the  petition 
shall  be  filed  within  a  specified  number  of  days  from  the  ''day"  of 
the  election,  the  time  within  which  the  petition  must  be  filed 
commences  to  run  from  the  day  of  the  election.^  But  there  is 
some  conflict  of  authority  as  to  the  time  when  the  statutory  period 
begins  to  run  where  the  statute  requires  the  petition  to  be  filed 
within  a  specified  number  of  days  ''after  election."  Under  some 
decisions  the  statute  does  not  commence  to  run  until  after  the  result 
of  the  election  is  declared.^  According  to  others  it  commences 
to  run  from  the  day  of  the  election.^     In  computing  time  there  is 

Louisiana. — Deslonde  v,  Lozano,  23    the  petition  could  be  filed  fell  on  Sun- 
La.  Ann.  794.;  Madison  t;.  Djer,  27  La.    daj.     Vailes  v.  Brown,  16  Colo.  462. 


Ann.  305 ;  State  v.  Jackson,  27  La.  Ann. 
541 ;  State  v.  Hall,  26  La.  Ann.  58. 

Minnesota, — Baberick  v,  Mag^er,  9 
Minn.  232 ;  Borer  v,  Kolars,  23  Minn. 

445- 
Mississippi.  —  Crisler  v.  Morrison, 

57  Miss.  791. 

Missouri. —  Castello   v.    St.     Louis 

Circuit  Ct.,    28  Mo.    259;    Wilson  v. 


1.  In  re  McMenamin's  Election,  13 
Phila.  (Pa.)  422. 

Under  the  Ohio  statute  regelating 
the  election  of  state  and  county  officers, 
the  declaration  of  the  clerk  and  jus- 
tices, showing  who  were  duly  elected, 
should  be  certified  in  writing,  and  show 
the  day  on  which  the  declaration  was 
made,  and  the  time  within  which  an 


Lucas,  43  Mo.  390;  Bowen  v.  Hixon,  appeal   may  be  taken  by  a  candidate 
45  Mo.  340;    Higbee   v.   Ellison,   92  or  elector  is  to  be  counted  from  such 
Mo.  13.  day.  Taylor  t;.  Wallace,3i  Ohio  St.  151. 
Nevada. — Stinson  v.  Sweeney,    17  CommttaHon  of  Time  when  Vote  Be- 
Nev.  309.  BQltB  In  Tie. — Where  a  canvass  of  votes 
Ohio. — Ingerson  v.  Marlow,  14  Ohio  provided  for  by  statute  showed  that 
St.  568.  the  election  resulted  in  a  tie,  and  sev- 
Pennsylvania. — /»  r^  McMenamin's  eral  days  later  the  tie  was  decided  by 
Election,  13  Phila.  (Pa.)  422.  lot  according  to  the  provisions  of  the 
South    Dahota. — Bowler  v.    Eisen-  statute,  it  was  held  that  the  term  "  can- 
hood,  I  S,  Dak.  577.  vass,''  as  used  in  the  statute  requiring 
Texas. — Lindsey  v.  Luckett,  20  Tex.  notice  of  contest  to  be  served  within 
516.  twenty  days  after  the  canvass  of  votes, 
**  Without  UnnecesBary  Delay." — Un-  included  the  decision  of  the  tie  of  votes 
der  a  statute  which   provides   that  a  and  that  the  statutory  period  did  not 
petition  for  a  recount  of  ballots  must  commence  to  run  until  after  the  de- 
befiled  "  without  unnecessary  delay,"  cision  of  the  tie.     Bowler  v.  Eisen- 
but  which  does  not  name  any  specific  hood,  i  S.  Dak.  577. 
time,  it  has  been  held  inexcusable  neg-  2.  Thompson  v.   Ewing,   i    Brews. 
Ug^ence  to  delay  until  December  26,  (Pa.)   67;    Stevenson   v.  Lawrence,  i 
before  filing  a  petition  for  a  recount  Brews.  (Pa.)  126;  Deslonde  v.  Lozano, 
oi  ballots  cast  November  6.    Andrews  23  La.  Ann.  795. 

V.  Otsego  County,  74  Mich.  278.  S.  Collin's  Case,  Brightly's  Election 

Sxteukm  of  Time. — There   is  some  Cases  503.     See  also  State  v.  Tucker, 

conflict  of  authority  as  to  whether  the  54  Ala.   205   {overruling-    Sprowl    v. 

time  for  filing  a   notice   may  be  ex-  Lawrence,  33   Ala.  674,  and  State  v. 

tended.     An   extension   of   time  has  Ely,  43  Ala.  568). 

been  granted  in  a  Canadian  case  (Mc-  **  Olose  of  Election." — Under  a  statute 

Lennan  v.  Chisholm,  20  Can.  Sup.  Ct.  requiring  contestor  to  give  the  oppo- 

38),  while  in  New  Mexico  it  has  been  site  party  notice  within  ten  days  after 

beld  (Bull  V.  Southwick,  2  N.  Mex.  the  close  of  the  election,  the  notice  is 

321),  that  no  extension  of  time  can  be  in  time  if  given  within  ten  days  after 

granted,  in   the  absence    of    express  the  result  is  declared.     Davii  v.  Max- 

Blatntory  provision  authorizing  it.     In  well,  22  La.  Ann.  66. 

Colorado  it  has  been  held  that  an  ex-  Second  CanTass. — Where   the  board 

tension  of  time  would  not  be  granted  of  canvassers  assumed  to  meet  a  sec- 

n^erely  because  the  last  day  on  which  ond  time  and  change  the  result  of  the 
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also  a  conflict  of  authority  as  to  whether  the  first  day  should  be 
excluded  and  the  last  day  included,  or  whether  the  first  day  should 
be  included  and  the  last  excluded.^ 

Tim*  of  Bay. — It  has  been  held  that  contestor  has  until  midnight 
of  the  last  day  in  which  to  file  his  petition.^ 

Whart  iMt  Bajrii  SimdAy. — If  the  last  day  within  which  the  petition 
may  be  filed  falls  on  Sunday,  it  must  be  filed  on  the  preceding 
day ;  it  cannot  be  filed  on  the  following  day.^ 

7.  Semce  of  Hotioe,  Petition,  or  Bninmont. — Service  of  the  notice, 
petition,  or  summons,  in  a  contested  election  case,  is  a  matter 
wholly  regulated  by  statute.* 

election  as  declared  by  the  first  can-  S.  Zimmerman   v.   Cowan,  107  HI. 

vass,  the  time  of  filing  a  petition  of  631,  it  being  held  that  a  statute  requir- 

contest  does  not  commence    to    run  ing  clerks  of  courts  to  keep  their  of- 

until  after  the  recanvass.    Day  t;.  Jones,  fices  open  and  attend   to  the  duties 

31  Cal.  361.  thereof  from  eight  o'clock  a.  m.  tosix 

1.  Tint  Day  Bzdaded  and  Laat  2b-  o'clock  p.m.  of  each  working  dajdid 

efaided — California. — Misch    v.   May-  not  render  the  official  act  of  the  clerk 

hew,  CI  Cal.  514,  under  statute  provid-  before  or  after  those  hours  illegal, 

ing  that  the  time  in  which  anj  act  8.  Vailes  v.  Brown,  16  Colo.  463. 

provided  by  law  is  to  be  done  is  com-  4.  Dllnols. — Under  the  Illinois  stat- 

puted  by  excluding  the  first  day  and  utes  a  summons  in  an  election  contest 

including  the  last  day.  must  be  served  as  in  chancery ;  a  return 

Colorado. — Vailes  v.  Brown,  16  showing  service  by  leaving  only,  gives 
Colo.  462,  wherein  it  was  held  that  no  jurisdiction  of  the  person.  Green- 
under  a  statute  requiring  the  state-  wood  v.  Murphy,  131  111.  604. 
ment  to  be  filed  '*within  ten  days  after  Summons  in  an  election  contest  is 
the  day  when  the  votes  are  canvassed, ' '  properly  returnable  to  a  probate  term  of 
the  day  when  the  votes  are  canvassed  the  County  Court,  Kreitz  v.  Behrens- 
must  be  excluded.  meyer,   135   111.    141 ;    and  should  be 

Illinois. — Zimmerman     v.    Cowan,  made  returnable  to  the  next  term  after 

107  111.  631.  its  date  or  the  next   succeeding  term 

Mississippi, — Hall  v,  Lyon,  59  Miss,  thereafter,  Cavanaugh  r.  McConochie, 

ai8.  134  III.  516. 

South  Dakota. — See  Bowler  v.  Eisen-  Iowa. — In  Mcintosh  v.  Lrivingston, 

hood,  I  S.  Dak.  577.  41  Iowa  219,   the    question    whether 

FIrat  Day  Included  and  Laat  Day  Sz-  notice  of   appeal    in    proceedings  to 

olnded — Kentucky.  —  Batman  v.   Mc-  contest  an  election  should  be  in  writ- 

gowan,  I   Mete.  (Ky.)  533,   under  a  ing  was  not  decided,  but  it  was  hek!, 

statute  providing  that  ^*  when  a  statute  where  a  verbal   notice  was  given  at 

requires  notice  to  be  given,  or  any  act  the  time  the  judgment  of  the  court  of 

to  be  done  at  a  certain  time  before  any  contest  was  rendered,  and  the  partie* 

motion  or  proceeding,  there  must  be  then  agreed  as  to  tlie  disposition  to  be 

that  time  exclusive  of  the  day  for  such  made  of  the  ballot  box,  that  the  notice 

motion  or  proceeding.    But  the  day  on  was,   under  the  circumstances,  snflfi- 

which  such  notice  is  given,  or  such  act  cient. 

is  done,  may  be  counted  as  one  day  and  Xentacky. — A  notice  of  contest  may 

part  of  the  time."  be  served  as  provided  by  statute,  l^ 

Nevada. — Stinson  v.  Sweeney,    17  leaving  a  copy  at  the  usual  place  oif 

Nev.  309,  assuming  to  follow  Misch  v.  abode  of  the  contestee,  with  a  person 

Mayhew,  51  Cal.  514,  but  relying  on  more  than  sixteen  years  old.      Broad- 

the  headnote  of  that  decision,  which  dus  v.  Mason,  95  Ky.  421. 

lajrs  down  exactly  the  opposite  doc-  Mionesota. — Notice  of  contest  of  a 

trine    from  what  is  decided  in  that  municipal  bond  election  under  Gen. 

case.     See  generally,  for  the  rules  of  Laws  1893,  c.  4,  ^  10,  may  be  seived 

computing  time,  Am.  and  Eng.  Encyc.  on  a  member  of  the  city  council.  TW- 

of  Law,  tit.  Time.  elson  v.  Duluth,  60  Minn.  133. 
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8.  Trial — a.  Time  of  Trial. — Where  the  statute  requires  a 
court  to  hear  and  determine  a  contested  election  case  at  the  next 
term  after  the  election  was  held,  such  provision  will  be  deemed 
directory  only,  and  will  not  prevent  a  trial  at  a  subsequent  term, 
unless  a  clause  is  added  prohibiting  the  trial  at  a  later  date.^ 
Where  such  continuance  is  granted  without  the  proper  affidavits, 
and  against  the  objection  of  the  defendant,  it  was  held  to  operate 
as  a  discontinuance.^ 

*.  Right  to  Jury  Trial.— While  jury  trials  have  been  al- 
lowed in  election  cases  in  quo  warranto  proceedings,^  the  right  to 
jury  trial  in  statutory  election  contests  has  uniformly  been  denied.* 

c.  New  Trial  or  Rehearing. — ^The  power  of  courts  to  grant 
a  new  trial  in  ordinary  suits  will  not  be  construed  to  extend  to 
election  cases,  unless  such  cases  are  classed  with  other  suits.^ 
But  where  the  judgment  of  the  trial  court  is  final,  it  has  been 
held  that  a  rehearing  might  be  granted,  even  after  affirmance, 
upon  certiorari.* 

d.  Discontinuance. — As  a  general  rule  it  is  apprehended 
that  a  contest  once  instituted  cannot  be  discontinued  by  the 
contestant  or  petitioners,  as  the  people  have  an  interest  in  the 

MailMiror. — The  summons   in  elec-  8.  People  v.  Cook,  14  Barb.  (N.  Y.) 

tion  cases  issues  and  is  serred,  as  in  259;  Reynolds  v.  State,  61  Ind.  392; 

other  cases,  unless  application  is  made  People  v,  Cicott,  16  Mich.  283. 

to  the  circuit  judge  for  trial  in  vaca-  4.  Wise  v.   Martin,   36    Ark.    305; 

tion,  under  Code  1880,  ^$  151,  2608,  Govan  r/.  Jackson,  32  Ark.  553;  State 

when  none  is  issued  until  the  order  is  v,  Johnson,    26  Ark.   281 ;   Corey  r. 

made.    Hall  v.  Lyon,  59  Miss.   218,  Lugar,  62  Ind.  60;  Pedigo  i;.  Grimes, 

</i«/f •^/lAfjf^  Crisler  f.  Morrison,  57  113  Ind.  148;  Thompson  v.  Ewing,  i 

Miss.  791,  a  decision  arising  under  a  Brews.  (Pa.)  67;  Ewing  v,  Filley,  43 

former  statute.  Pa.  St.  389;  Kneass's  Case,  2  Pars.  £q. 

Oregon. — Under  a  statute  providing  Cas.  (Pa.)599;  State  v,  Lewis,  51  Conn, 

that  the  contestor  may  give  notice  to  113;  Freeman  T^  State,  72  Ga.  812.   But 

the  contestee   of    the  contest  within  see  Brown  v.  McCollum,  76  Iowa  479. 

thirty  days  from  the  time  the  contestee  **  It  seems  well  settled  by  the  author- 

»hall  claim  to  have  been  elected,  the  ities  that  it  is  only  in  cases  at  common 

notice   must    not   only  be  filed,   but  law,  and  perhaps  such  as  are  of  similar 

served,  within  that  period.     Whitney  or  analogous  nature,  that  the  guarantee 

V.  Blackburn,  17  Oregon  564.  relied  upon  by  the  appellant  applies, 

Ffliniytfiala. —  Under    the    Act   of  and    that    statutory  proceedings  and 

March   10,   1874,   4    '^>   service  of  a  rights  which  did  not  exist  at  common 

copy  of  the  petition  is  not  a  prerequi-  law,   are  not   within   it."     Govan  v. 

site  to  the  filing  and  thp  jurisdiction  Jackson,  32  Ark.  557. 

of  the  court;   it   must,  however,  be  MUmoaota. — Under  a  statute  provid- 

serred  before   a   hearing.      Sailer   v.  ing  that  all   matters  relating  to    any 

Keating,  II  Phi  la.  (Pa.)  382.  election  contest    shall  be  heard    and 

1.  Stevenson  ■».  Lawrence,  i  Brews,  tried  by  the  District  Court  of  the  proper 

(Pa.)  131 ;  Election  Cases,  65  Pa.  St.  20.  countv  in  the  manner  that  civil  actions 

a.  Keller  V.  Chapman,  34  Cal.  635.  are  tried  by  the  court, the  District  Court 

At  CbaaAeni.-^Authority    to  try  a  has  jurisdiction    to  try  such  contest 

contested  election  case  before  a  judge  without  a  jury,     Newton  v,  Newell,  26 

at  chambers,  If  not  tried  at  a  regular  Minn.  529. 

term,  within  thirty  days  after  the  elec-  5.  Casgrave  v.  Howland,  24  Cal.  457 ; 

tion,  does  not  prohibit  the  trial  at  the  Dorsey  v.  Barry,  24  Cal.  449. 

next  term  where  it  is  not  tried  at  cham-  6.  In  re  Sheppard's  Election,  77  Pa. 

l^crs.  Whallon  v.  Bancroft,  4  Minn.  109.  St.  295. 
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result.^  If,  however,  such  discontinuance  is  permissible,  a  party 
who  discontinues  his  contest  cannot  renew  it  after  a  commission 
has  been  issued  to  his  opponent.* 

9.  Appeal — a.  Right  of  Appeal. — The  right  of  appeal  from 
judgments  and  orders  in  election  cases,  as  in  other  cases,  exists 
only  where  granted  by  some  constitutional  or  statutory  provision.' 
And  as  there  are  no  general  principles  deducible  from  the  decisions 
on  appeal  in  election  cases,  the  decisions  arising  in  each  state  on 
the  question  of  right  of  appeal  have  been  grouped  and  set  out  in 
the  notes.* 

1.  Mann  v.  Cassidjr,  i  Brews.  (Pa.)  amounts  to  two  hundred  dollars,  gives 
43  ;  Kneass's  Case,  a  Pars.  Eq.  Cas.  the  Supreme  Court  jurisdiction  of 
(Pa.)  570; /«  r^  Clinton  County  Elec-  appeals  in  contested  election  cases, 
tion,  3  Pa.  L.  J.  166;  B»  /.  Burke,  22  Knowles  v,  Yates,  31  Cal.  82;  Dajr. 
Pittsb.  L.  J.  (Pa.)  193.  See  also  People  Tones,  31  Cal.  261.  For  other  decisions 
V.  Holden,  28  Cal.  139,  where  it  was  said  in  which  the  right  of  appeal  in  election 
to  be  very  doubtful  whether  stipula-  cases  is  recognized,  see  Rutledge  r. 
tions  by  the  relator  in  an  election  con-  Crawford,  91  Cal.  526;  Preston  v.  Cul- 
test  to  discontinue  the  contest  without  bertson,  58  Cal.  211 ;  People  v.  Glenn 
the  consent  of  the  attorney -general  are  County,  100  Cal.  419;  Minor  v.  Kid- 
binding  on  the  people.  der,  43  Cal.  229. 

Withdrawing  One  of  Sereral  Connta. —  HlBtiaflppl. — Under  the  Code  of  Mis- 

Where  the  complaint  contains  several  sissippi  1880,  ^  2309,   authorizing  an 

counts  and  the  case  goes  to  trial,  and,  appeal   to  the  Supreme  Court  from 

after  the  evidence  is  in,  the  plaintiff  any  final  judgment  of  the  Circuit  Court 

elects  to  proceed  on  one  of  the  counts  in  a  civil  case,  not  being  a  judgment  bj 

and  withdraws  the  others,   the  with-  confession;  section  151,  providing  for 

drawal  carries  with  it  the  evidence  ad-  the  trial  of  contested  election  cases  in 

mitted    under  the  counts  withdrawn,  vacation ;  and  section  2608,  declaring 

Roysdon  v.  Carr,  63  Cal.  191.  how  a  trial  in  vacation  shall  be  ob- 

3.  Borgstede  v,  Clarke,  5  La.  Ann.  tained,  an  appeal  lies  to  the  Supreme 
291.  Compare  Lord  v.  Dunster,  79  Cal.  Court  from  the  decision  in  vacation  of 
477.  a  contested  election  case.     Perkins  v. 

8.  Whipper  v.  Talbird,  32  S.  Car.  i ;  Carraway,  59  Miss.  222. 

Carmand  v.  Wall,  i  Bailey  (S.  Car.)  Appeal  Bond.— -Under  the  Act  of 

209.  March  5,  1878  (Acts  1878,  p.  173),  no 

4.  Bontli  Carolina. — In  South  Caro-  appeal  from  a  special  tribunal  which 
lina  the  board  of  state  canvassers  is  the  tries  a  contested  election  for  a  countr 
tribunal  of  last  resort,  and  from  its  de-  office  can  be  taken  without  an  appeal 
termination  no  appeal  lies.  Section  bond  for  costs,  and  this  is  not  altered 
358  of  the  Code  of  Procedure  does  not  by  the  statute  (Acts  of  1880,  p.  125) 
confer  a  right  of  appeal,  but  only  de-  which  provides  for  supersedeas.  Pctr- 
clares  to  what  court  an  appeal  from  an  son  v.  Wilson,  57  Miss.  848. 
inferior  court  shall  be  taken,  how  it  Amendment. — The  appeal  cannot  be 
may  be  made  to  operate  as  a  super-  amended  in  the  Circuit  Court  by  ex- 
sedeas,  and  how  it  shall  be  heard,  ecuting  the'  bond  required  by  the 
Whipper  v.  Talbird,  32  S.  Car.  i ;  Ex  former  statute,  in  a  case  where  the  only 
p.  Whipper,  32  S.  Car.  5 ;  Pettigrew  v.  .  bond  given  was  the  one  for  supersedeas 
Bell,  34  S.  (iar.  104 ;  Ex  p.  Mackey,  15  authorized  by  the  latter.  Pearson  v. 
S.  Car.  322.  Wilson,  57  Miss.  848. 

Oallfomia. — A  constitutional    provi-  Maxyland. — ^An  order  dismissing  the 

sion  giving  the  Supreme  Court  appel-  petition  in  an  election  contest  is  final 

late  jurisdiction  in  all  cases  at  law  in-  and  unappealable.    Bragunier  v.  Penn, 

volving  title  or  possession  of  realty,  or  79  Md.  244.     See  also  Handy  v.  Hop- 

the  legality  of  any  tax  assessment,  toll,  kins,  59  Md.  158 ;  Baltimore  v,  Fledder- 

or  municipal  fine,  or  in  which  the  de-  man,  67  Md.  161. 

mand  exclusive  of  all  interest  on  the  West  Virginia — Certiorari— -Writ  ^j 

value  of  the  property  in  controversy  Error, — Under  the  constitutional  and 
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b.  Review. — As  regards  review  on  appeal,  there  are  few  if  any 
points  relating  to  this  question  which  are  peculiar  to  appeals  in 
election  cases.  Thus  the  rule  that  objections  not  raised  below 
will  not  be  considered  on  appeal  applies  to  appeals  in  election 
cases;'  as  does  also  the  general  rule  that  the  court  will  not 
review  disputed  questions  of  fact.*    So  alleged  error  in  the 

statutory  provisions  of  the  state,  in  a  testing  election  board  to  the  Circuit 
contest  tor  an  office  before  the  County  Court  of  the  county  in  which  the  con- 
Court  or  other  inferior  tribunal,  the  testant  resides,  and  from  thence  to  the 
decision  of  such  tribunal  may  be  re-  court  of  appeals.  Atchison  v,  Lucas, 
viewed  by  a  Circuit  Court  by  a  writ  83  Ky.  451.  See  also  Imboden  v, 
of  certiorari,  and  the  decision  of  the  Cully,  94  Ky.  45. 
Circuit  Court  may  be  reviewed  by  the  bidiaiiA. — Originally,  no  appeal  to 
Supreme  Court  of  Appeals  by  writ  of  the  Supreme  Court  in  a  contested 
error.  Dryden  v.  Swinburne,  15  W.  election  case  would  lie.  French  v, 
Va.  234,  ao  W.  Va.  89;  Swinburn  v.  Lighty,  9  Ind.  475.  But  the  practice 
Smith,  15  W.  Va.  483.  is  now  otherwise  by  express  statutory 
Ttzaa. — ^The  contest  of  an  election  provision.  Rev.  Stat,  of  Indiana  1894, 
authorized  by  the  Act  of  May  8,  1873,  \  6324. 

regulating  contested  elections,  and  the  1.  State  f.  West,  21  Mo.  App.  309; 
act  to  amend  the  same  approved  July  20,  Crabb  v.  Orth,  133  Ind.   11;   Lay  v. 
1876  (Gen.  Laws,  13th  Leg.,  p.  67 ;  Gen.  Parsons,  104  Cal.  661 .     See  also  Imbo- 
Laws,  15th  Leg.,  p.  70),  is  not  a  suit,  den    v.  Cully,  14    Ky.  L.  Rep.  701; 
complaint  or  plea  within  section  8,  art-  Baker  t\  Long,  17  Kan.  341. 
icle  5,  of  the  Constitution,  limiting  the  It  cannot  be  objected  for  the  first 
appellate  jurisdiction  of  the  Supreme  time  on  appeal  that  the  court  did  not 
Court  to   "  civil  cases  of  which  the  require  a  copy  of  the  certificate  of  de- 
District  Courts  have  original  or  appel-  fendant's  election,  and  admitted  parol 
late  jurisdiction."  Williamson  v.  Lane,  evidence  that  he  held  the  office.     State 
52  Tex.  335;  O'Docherty  v.  Archer,  v.  West,  21  Mo.  App.  309. 
9  Tex.  295;  Gibson  v.  Templeton,  62  A  statutory  provision  that  no  ques- 
Tex.  555.     See  also  Wright  v.   Faw-  tion  shall  be  considered  by  the  court 
cett,  42  Tex.  203.  of  appeals  which  the  record  does  not 
Oblo. — Under  the  Constitution  and  show  to  have  been   raised  below,  is 
statutes  of  Ohio,  a  judgment  of  the  inapplicable   to  a  proceeding    under 
Court  of  Common  Pleas  in  a  contested  Maryland  Acts  1890,  c.  573,  providing 
election  case  brought  before  it  by  ap-  for  an  appeal  from  the  action  of  the 
peal  under  a  statute  providing  therefor,  officers  of  registration  to  the  Superior 
is  reviewable  in  the  District  Court  and  Court  of  Baltimore  and  to  the  judges 
Supreme  Court  by  a  petition  in  error,  of  the  Circuit  Court,  and  an  exception 
Lehman  v.  McBride,  15  Ohio  St.  573 ;  to  an  order  directing  one  to  be  regis- 
In^erson  v.  Marlow,  14  Ohio  St.  5^.  tered  as  a  voter  is  sufficient  in  such 
TemiMsee. — Under  the  Act  of  1052,  proceeding    to    bring    up   the  whole 
c.  54,  the  judgment  of  the  County  record  and  raise  the  question  of  the 
Court  in  a  case  contesting  the  election  legality  of    the   order,      Shaeffer    v, 
of  a  constable  is  subject  to  removal  to  Gilbert,  73  Md.  73. 
the  Circuit  Court  by  appeal,  and,  in  S.  Gumm  v,  Hubbard,  97  Mo.  311; 
case  that  is  refused,  by  writ  of  certi-  Hughes  v.  Holman,  23  Oregon  481 ; 
orari.  Dodd  V. Weaver,  2  Sneed  (Tenn.)  Jones  v.  Glidewell,  53  Ark.  161.     See 
670.     Sec  also  Hyde  v.  Trewhitt,  7  also  ShaeflPer  v.  Gilbert,  73  Md.  73. 
Coldw.  (Tenn.)  59.  lUinoLi. — In  Illinois,  where  election 
HnaaylTaiila. — No  appeal  lies  from  contests  are  regarded  in  the  nature  of 
an  order  of  the  court  of  sessions  refus-  a  chancery    proceeding,   the  rule    is 
ing  to  enforce  a  petition  in  a  contested  otherwise,  and  it  is  held  that  to  uphold 
election  case.     Moock  v,  Conrad,  155  a  decree  it  must  appear  from  the  record 
Pa.  St.  586,  affirming'  Acker  v.  Con-  that    it  is  supported   by  the  proofs, 
rad,  2  Pa.  Dist.  Rep.  469.  Kingery  v.  Berry,  94  111.  515. 

XtatiuSk7- — In  this  state  an  appeal  is  Oeitiorari. — The  Pennsylvania    Su- 

allowed  from  the  decision  of  the  con-  preme  Court  has  no  authority  to  re- 
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admission  of  evidence  will  not  operate  to  reverse  where  it  does 
not  appear  that  such  error  was  injurious.^ 

Oa  lUrvniiig,  the  appellate  court  will  render  such  a  judgment  as 
the  trial  court  ought  to  have  rendered,  whenever  the  record  enables 
it  to  do  so.* 

n.  AOTiovB  VOB  Fbnaitieb  avb  DAXAexs — 1.  Who  may  Kaintaia. 
— Only  a  qualified  elector  has  a  cause  of  action  for  damages  for  a 
rejection  of  his  vote.* 

8.  Kemedy  and  Form  of  Aotion. — ^The  remedy  of  an  elector  for 
refusal  of  election  officers  to  receive  his  ballot  is  an  action  for 
damages.^  Under  some  statutes  a  penalty  for  neglect  of  duty 
or  misconduct  may  be  recovered  from  election  officers  by  civil 
action,*  and  under  others  either  by  a  civil  action  or  by  indictment* 

Porm  of  Aotton. — The  usual  form  of  action  at  common  law  by  an 
elector  to  recover  damages,''  or  a  penalty,*  is  case.  Under  some 
statutes  debt  will  lie  to  recover  a  penalty  against  officers  of  an 
election  for  neglect  or  misconduct  in  performing  their  duties.* 

3.  Allegations — Qoaiiiiad  Vofc«r. — The  declaration  in  an  action  by  an 
elector  against  election  officers  to  recover  damages,  or  a  penalty, 
must  show  that  plaintiff  was  a  qualified  voter.*® 

view    the    facts    on    certiorari    in    a  4.  Hardestj  v.  Taft,  33  Md.  51a. 

contested  election  case.    Yonkin'sAp-  6.  Seeley  v,  Koox,  3  Woods  (U.S.) 

peal,   13    Cent.   Rep.    371,    affirming  368 ;  Carle  v.  People,  I3  IlL  385;  Brook- 

Yonkin's  Election,  3  Pa.  Co.  Ct.  Rep.  fyn  v.  Scholes,  31  Hun  (N.  Y.)  iio; 

550;  Com.  V.  Ramsay,  166  Pa.  St.  643.  McKay  v.  Campbell,  3  Abb.  (U.  S.) 

1.  Merritt  f.  Hinton,  55  Ark.  13.  i30. 

When  the  record  does  not  show  the  6.  Kirkpatrick  v,  Stewart,  19  Ark. 

number  of  votes  found  to  either  party  695. 

on  a  final  recounting  by  the  probate  7.  See  Byler  v,  Asher,  47  liL  103; 

judge,  the  appellate  court  cannot  in-  Jenkins  v.  Waldron,  11  Johns.  (N.  Y.) 

tend  that  the  counting  of  illegal  votes  114;    Herman  v.   Tappenden,    i  ^As\ 

for  the  party  declared  elected  was  an  555 ;  Drewe  v.   Coulton,  i    East  555. 

error  harmless  to  the  contestant,  but  note  b;  Carter  xk  Harrison,  5  Blackf. 

must  presume  injury  from  the  error.  (Ind.)  138;  Wheeler   v,    Patterson,  i 

Gnffin  V,  Wall,  33  Ala.  149.  N.  H.  88;  Kilham  v.  Ward,  3  Mais. 

DianilsMlof  App«ml. — Where  a  special  336;  Jeffries  v.  Ankeny,  11  Ohio  373. 

statutory  jurisdiction,  without  express  8.  Seeley  v,  Koox,  3  Woods  (U.  S.) 

power  of  appeal,  is  conferred  upon  the  368. 

Circuit  Court  in  the  matter  of  a  con-  9.  Carle    v.    People,    I3    III.   385; 

tested  election  of  county  commission-  Kirkpatrick  v.  Stewart,  19  Ark.  695. 

ers,    and  an  appeal  is  taken  from  an  10.  Murphy  t;.  Ramsey,  114  U.S.  15. 

orderof  the  Circuit  Court  declaring  the  See  Mills  v.  McCabe,  44  III.  194;  Bj- 

election  void  and  the  office  vacant,  the  ler  v.  Asher,  47  111.   loi ;    Curry  v. 

Court  of  Appeals  is  not  authorized  to  Cabliss,  37  Mo.  330;  Ashby  v.  White, 

do    anything    more    than   decide  the  i  Smith's  Lead.  Cas.  390. 

question  whether  the  case,  as  tried  and  Under  the  MaMaehasetti  SItttate  the 

determined,  was  within  the  limits  of  the  declaration  must  aver  specifically  sH 

special  jurisdiction  conferred,  and  being  the  facts  which  constitute  the  pltin- 

satisfied  that  it  was,  the  appeal  must  be  tiff's  qualifications  to  vote  at  theni<et- 

dismissed.     Handy  v.  Hopkins,  59  Md.  ing  at  which  his  vote  was  refused,  and 

158.  that  before  offering  his  vote  he  fur- 

8.  Griffin  v.  Wall,  33  Ala.  149.  nished  defendants  with  sufficient  evi- 

8.  Mills  V,  McCabe,  44  111.  194;  By-  dence  of  having  those  qualifications, 

ler  V,  Asher,  47  III.  loi ;  Blanchard  r.  Blanchard  v.  Stearns,  5  Met.  (Mass.) 

Stearns,  5  Met.  (Mass.)  398.  398. 
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EfiMt  of  BflAoML — And  it  must  be  shown  that  the  refusal  to  accept 
plaintiff's  vote  resulted  in  an  exclusion  of  the  exescise  of  his 
right  of  suffrage.^ 

XaUM  aad  Corrapi  Xotiye. — Although  there  are  a  number  of  deci- 
sions which  maintain  a  contrary  view,^  the  better  rule^  and  the  one 
supported  by  the  weight  of  authority,  is  that  in  an  action  by  an 
elector  against  election  officers  for  rejecting  his  vote,  in  order  to 
recover  damages,'  or  a  penalty,^  or  in  an  action  against  election 
officers  to  recover  a  penalty  for  neglect  of  duty  or  misconduct,^ 
it  is  necessary  to  allege  that  the  refusal  of  defendants  was  know- 
ingly wrongful,  malicious,  and  prompted  by  corrupt  motives.^ 

m  0FFBH8B8  A0AIH8T  Eucnov  Laws ''— 1.  What  Indietment  muflt 

1.  Caulfield  v.  Bullock,  i8  B.  Mon.  rank  of  an  active  citizen."    See  also 

(Ky.)  49^  Long  v.  Long,  57  Iowa  497,  in  which 

1  Anderson  v,  Millikin,  9  Ohio  St.  the  defendant  was  allowed  to  plead,  in 

568;  Osgood  V.  Bradley,  7  Me.  411;  mitigation  of  damages,  that  he  made 

Blanchanl  V.  Stearns,  5  Met.  (Mass.)  an  honest  mistake  of  law. 

29K;    Henshaw    v,     Foster,    9    Pick!  8.  Bridge  v.  Oakey,  3  La.  Ann.  968; 

(Mass.)  31a;  Kilham  v.  Ward,  2  Mass.  Ashby  v.  White,  i  Bro.  Pari.  Cas.  47; 

236;  Jeflfries  i».  Ankeny,  iz  Ohio  372;  Drewe  v.  Coulton,  i  Bast  555,  note  b; 

Moore  v.  Kessler,  59lnd.  152,  wherein  Cullen  v.  Morris,  3  Stark.  577;  Jenk- 

it  Is  said:   '*The  acts  of  a  board   of  ins    v,   Waldron,  11  Johns.    (N.   Y.) 

canvassers  are  ministerial ;  and  if  they  114;   Isaacs  v.  McNeil,  44  Fed.  Rep. 

unlawfully  fail  to  perform  them,  or  per-  32 ;  Carter  v.  Harrison,  5  Blackf .  (Ind.) 

form  them  unlawfully,  whereby  a  per-  138 ;  Friend  v,   Hamill,  34  Md. .  298 ; 

SOD  is  injured,  they  will  be  liable ;  and  Caulfield  v.  Bullock,  18  B.  Mon.  (Ky.) 

it  is  immaterial  whether  tJiey  acted  497;  Morgan  t^.  Dudley,  18  B.  Mon. 

maliciously,  purposely,  or  by  mistake;"  ( Ky. )  712 ;  Moran  v.  Rennard,  3  Brews. 

Lincoln   v.   Hapgood,  11   Mass.  350,  (Pa.)  6ai ;  Weckerly  v.  Geyer,  11  S.  & 

wherein  the  reasoning  of   the  court  R.  (Pa.)  35. 

was  as  follows :    **The  selectmen  of  a  ConenxToaMliiBeftiMlbyOttMrJiidceB. 

town   cannot    be    proceeded    against  — It  should  be  alleged  that  the  refusal 

criminally  for  depriving  a  citizen  of  was  concurred  in  either  by  the  other 

his  vote,  unless  their  conduct  is  the  judge,  or  by  tlie  sheriff  in  case  the 

effect  of  corruption,  or  some  wicked  judges  disagreed.  Caulfield  t;.  Bullock, 

and  base  motive.      If,   then,   a  civil  18  B.  Mon.  (Ky.)494. 

action  does  not  lie  against  them,  the  4.  Seeley  v,  Kooz,  2  Woods  (U.  S.) 

party  is  deprived  of  his  franchise  with-  368. 

out  any  relief,  and  has  no  way  of  estab-  5.  Kirkpatrick  v,  Stewart,  19  Ark. 

lishing  his  right  to  any  future  suffrage.  695. 

Thus  a  man  may  be  prevented,  for  his  6.  An  allegation,  in  a  petition  against 
life,  from  exercising  a  constitutional  a  sheriff  who  refused  to  permit  a  legal 
privilege,  by  the  incapacity  or  inatten-  voter  to  vote  when  he  had  a  right  to 
tion  of  those  who  are  appointed  to  do  so,  **  that  the  defendant  knowingly 
regulate  elections.  ♦  ♦  ♦  Now,  if  a  and  wilfully,  and  with  an  unlawful  in- 
party  duly  qualified  is  unjustly  pre-  tention,  refused  to  receive  the  plain- 
vented  from  voting,  and  yet  can  main-  tiff's  vote,"  states  a  good  cause  of  ac- 
tain  no  action  for  so  important  an  tion.  Morgan  v.  Dudley,  18  B.  Mon. 
injury,  unless  he  is  able  to  prove  an  (Ky.)  713. 

ill  design  in  those  who  obstruct  him,  7.  Jnzlfldlctton. — United  States  courts 

|)e  is  entirely  shut  out  from  a  judicial  have  jurisdiction  of  offenses  committed 

investigation  of  his   right;    and  sue-  against  laws  governing  the  election  of 

ceeding  injuries  may  be  founded  on  federal  officers.     Ex  p.  Clarke,  100  U. 

oneorighiaUy  committed  by  mistake.  S.  399;  Bx  f,  Sieboid,  100  U.  S.  371 ; 

He  may  thus  be  perpetually  excluded  Van  Buren  v.  U.  S.,  36  Fed.  Rep.  77. 

from  the  common  privilege  of  citizens.  But  they  have  no  jurisdiction  of  an 

without  any  lawful  means  of  asserting  offense  against  election  laws  which  do 

his  rights,  and  restoring  himself  to  the  not  affect  the  election  of  federal  of - 
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Show — a.  Illegal  Voting— (i)  Designation  of  Offense— Hux^ 
Proptr  duJiilittioB. — ^Although  there  are  some  decisions  to  the  con- 
trary,^ the  weight  of  authority  is  that  it  will  not,  in  general,  be 
sufficient,  in  cases  of  indictment  for  voting  without  l^al  qualifi- 
cation, to  charge  generally  that  the  defendant  voted  ill^ally, 
without  specifying  in  what  the  illegality  consisted.  The  indict- 
ment should  inform  the  defendant  of  the  particular  disqualifica- 
tion charged  against  him,^  because  the  defendant  might  otherwise 
be  taken  by  surprise  and  be  wholly  unprepared  to  make  his 
defense,  however  just  and  valid  it  might  be,'  and  because  the 
general  charge  of  illegality  amounts  to  no  more  than  a  conclusion 
of  law,  and  presents  no  issuable  facts.^  It  has  been  held,  however, 
that  a  defect  in  failing  to  state  the  particular  disqualification  is 
waived  by  failure  to  demur,  and  that  an  indictment  insufficient  in 
this  regard  is  good  after  verdict.^ 

ficers.     U.  S.  v,  Morrissey,  33   Fed.  sation  of  illegal  voting,  without  sped- 

Rep.  147.  fying  in  what  the  illegal  voting  con- 

1.  Com.  v.  Shaw,  7  Met.  (Mass.)  52;  sisted,  is  insufficient.  Gordon  v.  State^ 

State  V.  Marshall,  45  N.  H.  281;  State  52  Ala.  308. 

V.  Douglass,  7  Iowa  413,  in  which  it  DIaqniUiflctlon  by  Beaaon  ef  8«x.— Ai 

was  held  that  under  a  statute  which  indictment  charging  that  defendant,  at 

provides  that  if  anj  person,  knowing  a  general  town  election  held  at  a  certain 

himself  not  to  be  qualified,  vote  at  any  time  and  place  in  this  state,  for  certain 

election  authorized  by  law,  he  shall  be  officers,  voted,  **  then  and  there  being 

punished,  an  indictment  following  the  a  female  and  a  person  not  duly  qualified 

language  of  the  statute  and  charging  to  vote  at  such  election,"  sufficientlj 

that  defendant  voted,  knowing  that  he  shows  that  the  alleged  disqualification 

was  not  qualified,  is  sufficient  without  was  that  the  defendant  was  a  feoitJe. 

further  alleging  in  what  the  want  of  People  v.  Barber,  48  Hun  (N.  Y.)  198 

qualification  consists.     See  also  U.  S.  DlBquaUfleaUoii  \if  Beaaon  of  Crtna- 

V.  Quinn,  8  Blatchf.  (U.  S.)  48.  Desertion. — Where  the  basis  of  a  prose 

S.  Gordon   v.   State,   52    Ala.   308;  cution  for  illegal  voting  is  that  defend 

State  V,  Moore,  27  N.  J.  L.  105;  Quinn  ant  had  forfeited  his  right  to  vote  bj 

v.  State,  35  Ind.  485 ;  Pearce  v.  State,  reason  of  his  desertion  from  the  Uniteti 

I  Sneed  (Tenn.)  63;  People  v.  Stand-  States  army,  the    crime  of  desertioc 

ish,  6  Park.  Cr.  Rep.  (N.  Y.  Supreme  must  be  specifically  set  forth,  otherwise 

Ct.)  hi;  Gallagher  v.  State,  10  Tex.  the    indictment    will   be    insufficient 

App.  469;   State  V.  Symonds,  57  Me.  State  v.  Symonds,  57  Me.  148, 

148;  People  V.Neil,  91  Cal.  465;  Com.  Burg-lary.-^An  allegation  that  tht 

V.  Huber,  13  Lane.  Bar.  (Pa.)  139.    See  defendant  was  convicted  of  burglary  is 

also  State  v.  Tweed,  27  N.  J.  L.  in;  a  sufficient  charge  of  legal  disqualifi- 

U.  S.  V.  Hirschfield,  13  Blatchf.  (U.  cation  to  vote.     Gallagher  v.  State,  10 

S.)  331 ;   State  v,  Haynorth,  3  Sneed  Tex.  App.  469. 

(Tenn.)  64.  S.  Pearce  v.  State,  i  Sneed  (Tenn.) 

In  an  indictment  for  illegal  voting  67. 

an  allegation  that  the  defendant  **  did  '*  A  charge  so  general  and  so  indefi- 

♦  *  ♦  unlawfully  and  knowingly  vote  nite  is  inconsistent  with  the  well-set- 

at  said  election,  he,  the  said  defendant,  tied   rules  of  criminal  pleading,  and 

not  being  then  and  there  a  qualified  must  of    necessity  embarrass,  if  not 

voter  of  said  county,"  does  not  suffi-  fatally    prejudice,   the    defendant  in 

ciently  describe  the  offense.    Pearce  v,  making  his  defense."    State  v.  Moore, 

State,  I  Sneed  (Tenn.)  63.  27  N.  J.  L.  109. 

Diagnallfloatlan  by  Reaaon  of  Age. —  4.  (j[uinn  v.  State,  35  Ind.  485;  Peo- 
An  indictment  stating  that  the  defend-  pie  v.  Neil,  91  Cal.  465. 
ant,  not  being  twenty-one  years  of  age,  6.  State  v.  Bruce,  5  Oregon  68.   In 
voted  at  a  general  election  in  the  state,  this  case  the  court  said  :  <*  By  his  si- 
is  sufficient;  but  a  mere  general  accu-  lence  and  acquiescence,  the  defendant 
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Toting  In  tha  Hame  of  Another. — Where  the  offense  charged  is  that 
the  defendant  voted  or  attempted  to  vote  in  the  name  of  another, 
the  same  particularity  in  specifying  the  offense  is  required  as  in 
cases  of  indictments  for  illegal  voting  by  reason  of  disqualification.^ 

Toting  More  tliaa  Onoe. — An  indictment  which  charges  that  defend- 
ant voted  twice  at  an  election,  and  cast  two  separate  and  distinct 
ballots  which  were  accepted  by  the  election  officer,  sufficiently 
charges  the  offense  of  voting  twice  * 

(2)  Description  of  Intent, — As  regards  words  descriptive  of  intent, 
such  as  "  wilfully,"  "  knowingly,"  and  "  illegally  "  or  "  unlawfully," 
etc.,  it  will,  in  general,  be  sufficient  to  follow  the  words  of  the 
statutes.*  The  words  of  the  statute,  however,  should  be  followed  ;* 
or,  at  least,  words  identical  in  meaning  with  those  of  the  statute. 

(3)  Authority  for  Election. — An  indictment  for  illegal  voting 
need  not  allege  the  specific  authority  for  the  election.^ 

virtuallj  says:  'I  understand  the  na-  mon  council  should  designate,  an  in- 

ture  and  cause  of  the  accusation  against  dictment  for  voting  twice  at  such  elec- 

me,  and  am  ready  to  meet  it  upon  the  tion— once  in  each  of  two  wards — suffi- 

issues  of  fact  raised  by  my  plea  of  not  ciently  charges  defendant  with  voting 

guilty.'   ♦  ♦  ♦  To    hold    that     every  twice  at  the  same  election,  if  it  alleges 

minor  defect   in  an   indictment  may  that  defendant  voted  in  two  wards  on 

for  the  first  time  be  taken  advantage  of  the  same  day.    Tlie  election,  in  being 

after  trial  upon  the  merits,  would  do  held  in  each  of- several  wards,  consti- 

violence  not  only  to  the  spirit  but  to  tutes  but  one  election.   State  v,  Welch, 

the  letter  of  our  code  of  criminal  prac-  21  Minn.  23;  State  v,  Davis,  22  Minn, 

tice,  and  would  result  in  entailing  upon  423. 

the  public  unnecessary  expense,  and  8.  Hamilton  v.  People,  57  Barb.  (N. 
in  many  instances  in  thwarting  the  ends  Y.)  625,  where  it  w^as  held  that  the 
of  justice."    «But  see  Com.  v.  Huber,  word   "unlawfully"   was  all    that    is 
13  Lane.  Bar  (Pa.)  139.  necessary  to  be  used  under  the  statute. 
1.  See  Blitz  v.  U.  S.,  153  U.  S.  308;  State  v.  Haynorth,  3  Sneed  (Tenn.) 
U.S.  f^.  Seaman,  23  Fed.  Rep.  882.  64,   holding  that   an    indictment    for 
Under  Rev.  Stat  of  U.  S.,  §  5511*  illegal  voting  need  not  allege  that  the 
which  makes  it  an  offense  to  knowing-  offense  was  committed  **  knowingly," 
ly  personate  and  vote  or  attempt  to  and  that  the  word  "illegally,"  as  used 
vote  in  the  name  of  another,  **  at  any  in  that  statute,  implied  that  the  party 
election  for  representative    or    dele-  had  or  was  chargeable  with  knowledge 
gate  in    Confess,"    an    indictment  of  the  facts  rendering  his  vote  illegal, 
charging   that    defendant    knowingly  Surplusage. — The  use   of  the  words 
voted  in  the  name  of  another  **at  an  "knowingly,  wilfully,  and  corruptly," 
election  for    representative    in    Con-  not  contained  in  the  statute,  is  mere 
gress "  is  insufficient  where  such  elec-  surplusage,  and  does  not  vitiate  the 
tion  was  for  both  state  and  federal  of-  indictment.     Hamilton  v.  People,  57 
ficers,  because   it  does  not  show  that  Barb.  (N.  Y.)  625. 
defendant  may  not  have  voted  for  state  4.  U.  S.  v.  Watkinds,  6  Fed.  Rep. 
officers  only,  and  because  the  act  of  152,  in  which  it  was  held  that  an  indict- 
voting  in  the  name  of  another  for  a  ment  for  voting  illegally  in   contra- 
state  officer   at  a   general  election  is  vention  of  Rev.  Stat.   U.  S.,  ^  551 1, 
not  an  offense    under    the    statutes,  should     allege     that     the     defendant 
Blitz i;.  U.  S.,  153  U.  S.  308;   U.  S.  V.  "knowingly'*  so  voted,  and  that,  too, 
Seaman,  23  Fed.  Rep.  882.     Contra,  although  the  possession  of  such  knowl- 
U.  S,  V,  McBosley,  29  Fed.  Rep.  897.  edge  by  him  is  a  mere  question  of  law. 
*.  State  V.   Patterson,  116  Ind.  49.  6.  Gallaghers.  State,  10  Tex.  App. 
Seeal8oStateT;.Boyington,56Me.5i2.  469;  State  v.  Marshall,  45  N.   H.  281. 
Where  a  city  charter  provided  for  a  AIlegatlonB    of  Antborlty    Considered 
general  city  election,   to  be  held  in  Bofflclent. — An  allegation  that  the  legal 
such  places  in  each  ward  as  the  com-  voters  were  convened  according  to  3ie 
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(4)  Authority  of  Officers. — Nor  is  it  necessary  to  allege  specific- 
ally the  authority  of  the  officers  of  the  election.^ 

(5)  Names  of  Candidates. — It  is  not  necessary  to  allege  the 
names  of  the  candidates,  nor  that  candidates  for  any  particular 
office  were  voted  for.* 

(6)  Purposes  of  Election. — ^The  indictment  should  describe  the 
election,  or  the  purposes  for  which  it  is  held,  with  sufficient  cer 
tainty  to  enable  the  court  on  conviction  to  pronounce  the  proper 
judgment.* 

constitution  and  law$  of  the  state,  in  Gallagher  v.  State,  10  Tex.  App.  469. 

legal  town  meeting,  for  the  choice  of  S.  State  r.  Minnick,  15  Iowa  123; 

town  officers,  was  held  sufficient  with-  Gallagher  v.  State,  10  Tex.  App.  469: 

out  further  stating  that  it  was  called  Wilson  f.  State,  52  Ala.  299. 

bj  warrant  of  the  selectmen.     State  t*.  S.  Carter  v.  State,  55  Ala.  181 ;  Gtl- 

Bailej,  21  Me.  62.  lagher  r.  State,  10  Tex.  App.  471;  Hos- 

An    indictment    alleging    that    the  key  t*.  State,  9  Tex.  App.  202;  Com. 

election   *'was    authorized    bj   law,''  r.  Desmond,  122  Mass.  12. 

sufficiently    shows    authority   for  the  Wbat  la  a  SnffldeiLt  DeaeilptlOB.— An 

election.     State  7'.   Douglass,  7  Iowa  indictment    for    illegal  voting  which 

413.  alleges  that  the  defendant  unlawfully 

In  an  indictment  for  illegal  voting  deposited  his  ballot  as  a  vote*' at  a 

at  a  town  meeting,  it  is  sufficient  to  general  election,*'  does  not  sufficientJj 

allege  that  such  meeting  **was  duly  describe  the  election  or  its  purposes, 

holden,*'  without   stating  how   or  by  Carter  v.  State,  55  Ala.  181. 

what  authority  it  was  warranted.  State  In  an   allegation  of  illegal  voting, 

T'.  Marshall,  45  N.  H.  281.  the  words  **  the  second  day  of  Septem- 

An  averment  that  a  **  town  meeting  ber,  A.  D.  1879,  being  then  and  there 

was  then  and  there  duly  held  "  for  the  the  day  on  which  an  election  was  then 

election  of  certain  officers,  is  sufficient  and  there  held  at  the  precinct  No.  i, 

to   authorize   proof    that  it  was  held  of  said  county  and  state^and  the  said 

according  to  the  constitution  and  laws  precinct    being    then    and    there  the 

of  the  state.     State  v,  Boying^on,  56  voting  precinct  of  the  said  George 

Me.  512.  Wells   and   the  said  Julius  Hoskcy," 

An  indictment  which  charges  that  are  not  sufficiently  descriptive  of  the 

the  illegal  voting  was  done  at  a  mu-  election  held.     Hoskey  v.  State,9Tex. 

nicipal  election  of  the  city  of  S.,  held  App.  202. 

under  a  statute  (set  out  in  the  indict-  An  allegation   that   the  vote  "was 

ment)   and    in    accordance  with   law  for  city  attorney  and  other  officers  then 

and  the  statutes  in  such  cases  made  and  there  to  be  chosen  at  said  election," 

and  provided,  to  elect  officers  of  said  sufficiently  alleges  the  purpose  of  the 

city,  shows   "with  all,   if    not   more  election.     Gallagher  v.  State,  10 Tex. 

than    all,   the    precision    necessary,"  App.  469. 

that  the  election  w^as   lawfully  held.  An   indictment    for  illegal  voting, 

State  V.  Welch,  21  Minn.  22.  which  alleges  that  "  the  meeting  of  the 

1.  Gallagher  v.  State,  10  Tex.  App.  qualified  voters  of  the  various  wards" 

469;    State    V,    Randies,    7    Humph,  of  a  city  was  holden  on  a  certain  dtj, 

(Tenn.)  9;  Stater. Douglass, 7 Iowa 413.  for  the  annual  election  of  municipal 

A  charge  that  certain  persons  were  officers,  and   that  the  defendant,  "  »t 

judges  of  the  election  is  a  sufficient  ward  one  "in  said  city,  on  that  day,"  »t 

averment  that  they  were  duly  made  the  election  aforesaid,"  committed  the 

and    appointed     judges.       State     v.  offense  charged,  sufficiently  describes 

Randies,  7  Humph.  (Tenn.)  9.  the  election.     Com.  t».  Desmond,  Wi 

In  an  indictment  for  illegal  voting,  Mass.  12. 
an  averment  that  defendant  voted  at  a  An  indictment  alleging  that  defend- 
certain  election  authorized  by  law,  ant  voted  twice  **  at  a  certain  corpora- 
then  and  there  holden,  further  implies  tion  election,  then  and  there  being 
that  it  was  holden  by  the  proper  offi-  holden  and  authorized  to  be  holden  b^ 
cers.     State  v,  Douglass,  7  Iowa  413;  the  laws  of  the  state,"  does  not  sufn- 
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(7)  ^z/^»r^/<?/ffer^.— Th^  indlttiAfertl  sRbUW  alsb  allege  D»^fth 
dertaihty  Ihe  i^ace  of  voting.'  And  if  th^i-^  i^  a  variance  tetW^rt 
the  pleading  and  proof,  as  to  the  place  of  electioh,  thie  V^Hihb6 
Will  b^  fetlai  to  a  con^^ictlon.* 

(8)  Avetmei/ii  of  Tlhit.—V sM^Xy,  it  Is  Apprehfeiided,  ah  indict- 
ment should  state  With  precisibrt  ^hd  ciertiinty  the  day  6A  Which 
the  offehsi^  charged  is  claims^d  to  hi^Ve  Wi^n  edftiftiiltfed .• 

*.  REFUSiNtG  LfeGAL  OR  AcCEttlKO  IlLEGAL  VotfeS— frnxpte 

offelwtioh. — An  indlctttient  for  refusing  to  retfeive  legal  voteS 
should  state  the  J)urposes  of  Ihfe  election.* 

fiigki  te  t-ole.— Sb  the  right  to  vote  of  Yht  party  Whbsfe  Wit  Was 
refused  must  be  alleged,  dnd  fbr  this  purpose  it  will  be  sUffiei^t 
to  state  that  ht  Was  a  duly  Qualified  electbr,«  or  ^'  qiiiliflfed  vbtei-."  « 
And  it  should  further  be  slated  thit  defendant  kneW  of  the  VbtiiFs 
right.'' 

liMfei^  mttil  tfttes.-^Whefe  the  bflehse  charged  i^  thdt  defehd- 
ant  received  and  accepted  illegal  votes,  the  purposed  fbr  which  the 
election  is  held  must  bfe  stated,"  but  it  is  not  hfecesSary  to  state 
the  name  of  the  person  fbr  Whditi  the  vblfe  was  cdsf ;•  It  must 
also  be  charged  that  the  illegal  vote  Was  Accepted. and  recfeixMed 
coitut)tly  and  with  a  knowledge  that  it  Was  illegal.i*>     It  is  Hbl 

cientlj  describe  the  election.     Lane  v.  time  was  no  ground  for  quashin^the  in- 
State,  39  Ohio  St.  3ii.  dibttnent,  because  it  dhow^d  thAi  it  rb- 
1.  State  T'.  Fit«patrick,  4  R.  1.  269;  Idtfed  to  ft  past  transActiori,  and  becftuse 
Gallajrher  v.  State,  10  Tex.  App.  471.  the  avermentfe  were  J-epiignslrttatldtimfe 

Bufflelent  DttU^AftUbti  Of  Jhaco.— An  hot  the  essence  bf  the  bffense. 
allegation  thdt  the  el^ctibil  was  "held  4.  Tipton  v.  State,  liy  Ind.  492;  Cant- 
arid  authorised  by  law  Within  arid  for  well  v.  Sute,  27  Ihd.  565. 
the  corporation  Of  the  tity  of  Wedth-  5.  People  v.  Burns,  75  Cal.  62^, 
erfotd**  is  sufficient.  Gallagher  v.  whereih  it  Wafe  held  that  where  thfe  ill- 
State,  ttt  Tex.  App.  471.  dictnient  alleged  that  thfe  person  whose 
I&dletDl«iit  Oottmililng  T^  Ootuitt.—  rote  was  tefUsed  was  **  a  duly  qualified 
Where  an  indictmettt  eohtaitied  tWo  elector  of  the  said  city  and  county," 
counts;  which  laid  the  twb  votings  siich  allegatibii  was  sufficient,  and  that 
alternately  iri  order  of  time  in  Pi-ovi-  it  was  ribi  necessai-y  to  fuhher  allege 
derice  and  North  Providence,  and  thfe  that  he  was  registered  on  the  precinct 
jury  eould   not    determine    from   thfe  register. 

proof  in  which  tbwn  the  last  oir  itiegal  6.  Com.  v.  Ybulls,  5  Kulp.  (Pa.)  331. 

votin^took  place,  it  was  held  that  theV  T.  State  v.  DatiiellS,  J^  K.  H.  383. 

could  not  i^turh  a  verdict  of  gulltjr  "  It  mUst  be  alleged  that  ther  do  8b 

upon  either   or  both   of   the   codnts.  corruptly,  with  a  knowledge  bf  all  the 

State  V.  Fitipatrick,  4  Ft.  I.  ^69.  facts  and  iri  viblatiori  of  a  knowri  duty, 

».  State  V.  FitJ!patriCk,4  R.  I.  1*69.  fbi-  in  that  the  essence  of  thfe  bffensfe 

».  State  v.  Dajr,  74  Me.  :22o.  consists."     Statfe  v.  DanielSj  44  N:  H. 

But  in  State  v.  Pattei-son,  1 16  Ind.  45,  383. 

^here  an  itldictiiifeht  returned  Novem-  8.  tJ.  9.  v.  Mbi-rissfey^  32  Fed.  R6p. 

^f  3»i886,  charged  defettdant  with  t47. 

illegal  voting  at  a  genei^l  election  fbr  0.  Kif-kpatHck  v,  Stewan,  i9Al-k.e9S. 

Rovernor  on  November  4,  1886,  it  was  10.  State  v.  Small,  lb  Mfe.  lO^;  Byrtffe 

neld   that  Judicial    notice   would   be  v.  State,  12  Wis.  5*9.     Sefe  also  Kit-k- 

taken  that  therfe  Was  ho  fe'lection  oh  pati-ick  v,  Stewart,  I9  Ark.  695. 

November  4,  1886,  biit  that  therfe  Was  Thus  in   Mafne,  ori  an  indictment 

an  election  on  November  4,  1884,  leSs  under  Act  iSiij  c.  115,  $  8,  agaihSt  bne 

thah  two  yeai-s  beforfe  the  indictment,  of  the  wardens  of   the  city  bf   Pbrt- 

and  that  the  imperfectiotiih  stating  thfe  land,  for  recfeivihg  at  a  general  eltc- 
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necessary,  in  an  indictment  against  one  judge  of  an  election,  to 
state  whether  or  not  the  other  judges  were  willing  to  accept  the 
vote  illegally  cast.* 

c.  Giving  or  Accepting  Bribes — Giving. — An  indictment  for 
bribing  a  voter,  which  charges  that  the  person  bribed  is  a  legally 
qualified  voter,  that  the  election  was  duly  and  legally  held,  that 
defendant  bribed  such  voter  by  giving  him  a  stated  consideration, 
that  he  was  thereby  influenced  and  voted  for  a  certain  candidate 
to  fill  a  designated  office,  is  sufficient.^  So  an  indictment  which 
follows  the  words  of  the  statute  creating  and  defining  the  ofiFense, 
and  which  further  contains  averments  of  time,  place,  manner,  and 
occasion  of  committing  the  offense,  is  sufficient* 

Aeoeptiiig  Bribes. — An  indictment  for  accepting  a  bribe  which  states 
the  purpose  and  time  of  the  election,  place  of  voting,  acceptance 
and  amount  of  bribe,  and  that  defendant,  in  consideration  of  such 
amount,  voted  for  a  certain  person  to  fill  a  designated  office,  has 
been  held  sufficient.* 

d.  Interference  with  Voter. — An  indictment  for  hindering 
or  conspiring  to  hinder  an  elector  from  voting  must  set  forth 
specifically  the  acts  which  constitute  the  offense  charged ;  it  will 
not  be  sufficient  to  allege  generally  defendant's  hindering  or  con- 
spiring to  hinder  an  elector  from  voting.^ 

tion  the  vote  of  a  person  whose  name  need  not  allege  the  particular  acts  con* 

was  not  on  the  list  of  voters,  it  was  stituting  the  aid  or  assistance,  as  thcj 

held  to  be  necessary  to  charge  that  the  are  mere  matters  of  evidence  to  make 

act  so  committed   was  unreasonable,  out  the  offense  at  the  trial.     U.  S.  r. 

corrupt,  or  wilfully  oppressive.     State  Doherty,  25  Fed.  Rep.  28. 

V,  Small,  10  Me.  109.  1.  Com.\;.  Gray,  2  Duv.  (Ky.)373. 

An    indictment    which    charges  in  2.  Com.  v,  Selby,  87  Ky.  594.. 

distinct  terms  that  defendant  know-  An  allegation  that  an  election  was 

ingly  and  wilfully  received  the  vote  held  at   East  Portland   Precinct,  was 

of  one  who  he  knew  was  not  a  resident  held  equivalent  to  an  allegation  that 

of,  or  registered  in,  the  voting  precinct,  an  election  was  held  in  such  precinct 

sufficiently  charges  a  violation  of  de-  U.  S.  v.  Johnson,  2  Sawy.  (U.  S.)482. 

fendant's  duty.     U.  S.  v,  Doherty,  25  Legality  of  Electton. — An  allegation 

Fed.  Rep.  28.  that  an  election  w^as  held  in  a  certain 

]>apllclt7. — ^A  count  in  an  indictment  precinct  on  the  day  prescribed  for 
charging  that  the  inspectors  of  the  holding  such  elections  is  sufficient;  it 
election  did  knowingly  receive  and  will  be  presumed  under  the  circum- 
sanction  the  reception  of  an  illegal  stances  that  such  election  was  legal, 
vote  is  not  objectionable  for  duplicity,  U.  S.  v.  Johnson,  2  Sawy.  (U.  S.)482. 
for  where  the  statute  makes  either  of  Attempt  to  Bribe. — A  charge  that  de- 
two  or  more  distinct  acts  connected  fendant  knowingly  offered  to  give  0. 
with  the  same  general  offense  and  sub-  a  bribe,  the  said  O.  being  then  under 
ject  to  the  same  measure  and  kind  of  twenty-one  years  of  age,  was  held  to 
punishment,  indictable  separately  and  mean  that  defendant  knew  O.  was 
as  a  distinct  crime  when  committed  by  under  twenty-one  years  when  he  of- 
several  persons  or  at  different  times,  fered  him  the  bribe.  U.  S.  v.  O'Neilli 
they  may,  when  committed  by  the  2  Sawy.  (U.  S.)  481. 
same  persons  at  the  same  time,  be  S.  People  v.*  Smith  (Gen.  Sess.),  6 
coupled  in  one  count  as  constituting  N.  Y.  Crim.  Rep.  470. 
one  offense.  Byrne  v.  State,  12  Wis. 5 19.  4.  Hensley  v.  Com.  (Ky.  1888),  9  S. 

ABsUtlng  Voter  to  Cast  Illegal  Vote.  W.  Rep.  129. 

— ^An   indictment  of  an  inspector  for  6.  U.  S.  v.  Belvin,  46Fed.  Rep.381; 

assisting  a  vo^er  to  cast  an  illegal  vote  U.  S.  v,  Crqikshank,  92  U.  S.542. 

402  Volume  VII. 


OSenses  againrt                          ELECTIONS.  Election  Laws. 

Joinder. — As  hindering  voters  at  an  election  is  a  misdemeanor 
only,  it  is  permissible  to  join  in  the  same  count  charges  for  hin- 
dering and  conspiring  to  hinder  at  the  same  time  and  place.^ 

e.  Fraudulent  Registration. — Where  the  offense  charged 
is  that  of  fraudulent  registration,  or  of  procuring  a  fraudulent 
registration  of  a  voter,  in  violation  of  Rev.  Stat.  U.  S.,  §  5512, 

the  acts  done  by  the  accused,  in  and  about  his  registration,  which 
resulted  in  a  fraudulent  registration  of  him  by  the  inspectors,^  or 

Acta  of  AdYOoaoy  or  Support. — An  in-  16  Stat,  at  L.  140,  for  damages  for  pre- 
dictment  based  on  U.  S.  Rev.  Stat.,  ^  venting  him  from  voting,  alleges  in  the 
5520,  for  conspiracy  to  prevent  by  same  count  or  cause  of  action  that  de- 
force, etc.,  a  citizen  lawfully  authorized  fendant  prevented  him  from  voting  for 
to  vote,  from  giving  his  support  and  several  different  officers,  and  that  de- 
advocacy  in  a  legal  manner  in  favor  of  fendant  refused  his  vote,  refused  to 
the  election  of  a  lawfully  qualified  per-  swear  him  as  to  qualifications,  etc.,  his 
son  as  a  member  of  Congress,  need  not  pleading  is  bad  for  duplicity,  upon  spe- 
9et  out  the  acts  of  advocacy  and  sup-  cial  demurrer  or  motion  to  strike  out. 
port  which  the  conspiracy  was  formed  These  different  acts  are  distinct  causes 
to  prevent.  U.  S.  r.  Goldman,  3  of  action,  under  the  statute,  and  should 
Woods  (U.  S.)  187.  be  alleged  in  separate  counts  or  state- 
1.  U.  S.  V.  Belvin,  46  Fed.  Rep.  381 ;  ments.  McKay  v,  Campbell,  2  Abb. 
U.  S.  V,  Cruikshank,  92  U.  S.  542.  (U.  S.)  120. 

An  indictment  which  charges  gen-  2.   U.S. i;.  McCabe,58Fed.  Rep.  557; 

erally  that  defendant  hindered  certain  U.  S.  v.  Hirschfield,  13  Blatchf.  (U.  S.) 

voters  from  voting,  is  not  aided  by  the  330. 

further  allegations  that  the  hindering  An  indictment  alleging  in  the  words 

was  by  means  of  challenging  voters,  or  of  the  statute  that  defendant  "  fraudu- 

that  defendant  did ''consume  the  time  lently  registered,'*  is  insufficient.     U. 

for  conducting  the  election  by  putting  S.  v,  McCabe,  58  Fed.  Rep. '557. 

frivolous    interrogations"   to  certain  An  indictment  for  fraudulent  regis- 

persons  named  who  offered  to  vote,  or  tration,  which   charges   in  one  count 

that  defendant  "  did  unlawfully  create  that  defendant,  "having  no  lawful  right 

disorder  by  pushing,  and   doing   and  to  register,  fraudulently  and  wilfully 

saying   many    other    disorderly,    im-  did    register,**  and   in   another  count 

proper,  and  illegal  things  to  the  per-  that  he  "had  no  lawful  right  to  regis- 

sons  offering  to  vote.*'     These  allega-  ter,  as  he  well  knew,  by  reason  of  the 

tions  give  no  precision  to  a  general  fact   that  he  was  then   and  there  an 

charge  of  preventing  and  obstructing  alien  and  had  not  been  admitted  to  be- 

voters,  and  fail  to  cure  this  fault.     U.  comeacitizen  of  the  United  States,**  is 

S.  V.  Belvin,  46  Fed.  Rep.  381.  insufficient  in  pointing  out  the  fraud 

SnllleleBt  Gbarge  ULnstrated. — An  in-  and  failing  to  state  facts  showing  that 

dictment  which   charges   in  the  first  defendant  was  not  entitled  to  register, 

count  that  the  defendants  conspired  U.S.  v.  Hirschfield,  13  Blatchf.  (U.  S.) 

to  intimidate  B.,  a  negro,  in  the  exer-  330. 

cise  of  his  right  to  vote  for  a  member  An  indictment  for  fraudulent  regis- 

of  the  federal  Congress,  and  that  in  tration,  in  falsely  stating  defendant* s 

the  execution  of  that  conspiracy  they  place  of  residence,  is  insufficient  if  it 

l>eat,  bruised,  wounded,  and  maltreated  does  not  allege  that  the  statement  was 

him ;  and  in  the  second  count  that  they  made  to  the  inspectors  of  election  at 

did  this  on  account  of  his  race,  color,  time  of  registration.     U.  S.  v.  Jacques, 

and  previous  condition  of  servitude,  55  Fed.  Rep.  53. 

hj  going  in  disguise  and  assaulting  Taking  False  Oatli  of  Qoallflcation. — 
him  on  £he  public  highway  and  on  his  An  indictment  for  taking  a  false  oath 
own  premises,  sufficiently  describes  of  qualification  as  a  voter  must  allege 
the  offense  embraced  within  the  pro-  that  the  defendant  offered  to  vote,  or 
vision  of  the  Rev.  Stat.,  U.  S.,  4§  5508,  was  challenged,  or  was  informed  by  an 
5520.  £*/.  Yarbrough,  no  U.  S.651.  inspector  of  tlie  qualifications  of  an 
BiipUdty. — Where  the  plaintiff,  in  an  elector;  and  the  occasion  of  the  ad- 
action  under  the  Act  of  May  31,  1870,  ministration  of  the  oath  must  be  spe-. 
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the  acts  done  by  the  accused  with  intent  to  procure  the  fraudulent 
registration  of  a  voter,  must  be  stated.^  The  indictment  must 
also  disclose  the  election  district  in  which  the  fraud  charged  was 
committed,  where  the  laws  of  the  state  regulating  the  registration 
of  voters  are  different  in  different  parts  of  the  judicial  district  in 
which  the  offense  was  committed.' 

/.  Betting  on  Election.— An  indictment  for  betting  on  an 
election  should  state  the  purpose  for  which  the  election  bet  on 
was  held,'  and  the  date  of  the  election.*  The  indictment  must 
also  show  that  the  defendant  would  either  gain  or  lose  something 
of  value  on  the  result  of  the  election.^ 

TbM  of  MaUaf  Bel. — It  will  be  sufficient  if  the  indictment  charge 
that  the  bet  was  made  before  the  result  of  the  election  was  known .• 
And  an  indictment  charging  that  the  bet  was  made  before  the 
election,  will  be  sustained  by  evidence  that  the  bet  was  made 
after  the  election  but  before  the  result  was  known.^ 

Amount  Bet. — Although  it  is  the  usual  •  and  better  pmctice'to 
state  the  amount  bet,  it  has  been  held  unnecessary  to  do  so.^^ 

cifically    set    forth.       Humphrejrs    f.  the   state   of  Texas,"   does   not  MiS* 

State,  17  Fla.  381.  ciently  specify  the  time  of  the  election. 

1.  U.  S.  r.  Brown,  58  Fed.  Rep.  558.  Lewellen  r.  Sute,  18  Tex.  538. 

An  indictment  under  Rev.  Stat.  U.  A  charge  that  defendant  bet  that  R. 

S.,  ^  55ii»  which  charges  that  defend-  would  be  elected  governor  of  Peiuwjl- 

ant,  in  order  to  secure  registration  of  vania,  under  the  constitution  and  laws 

one  B.,  wrote  the  name  of  the  said  B.  of  that  state,  on  the  9th  of  October  in 

in  the  registration  book,  is  not  bad  for  the  jear  1838,  sufficiently  alleges  the 

failure  to  aver  that  B.  was  an  actual  time  of  the  election.   Sherban  v.  Coin.f 

person.     The  necessary  inference  from  8  Watts  (Fa*)  212. 

the  language  of  the  indictment  is  that  i.  Wagner  t;.   State,  63    lad.  250, 

B.  was  a  real  and  not  a  fictitious  person,  wherein  it  was  held  that  an  indictment 

U.  S.  V.  O'Connor,  31  Fed.  Rep.  449.  for  losing   money   by   betting  on  an 

B.  U.  S.  V.  Brown,  58  Fed.  Rep.  558 ;  election,  which  alleged  the  purchasebv 

U.  S.  V.  McCabe,  58  Fed.  Rep.  557.  defendant  of  a  chattel  at  its  alleged 

8.  Bellair  i'.State,6Blackf.  (Ind.)i04.  value,  to  be  paid  for  at  that  price  onlj 

An   indictment  for  betting    on    an  in  the  event  of  the  election  of  the  can- 
election,  which  charges  that  defendant  didate  named  to  a  particular  office  at  a 
bet  property  of  a  specified  value  on  the  certain  election,  was   insufficient,  be- 
result  of  an  election  held  "  in  the  sixth  cause  in  no  event  could  defendant  lo»e 
congressional  district   in  the  state  of  any  sum  whatever  upon  the  result  of 
Missouri,    on    the    first    Monday    in  the  bet  described  in  the  indictment 
August,  A.  D.  1854,  between  one  J.  and  •.  Miller  v.  Stale,  33  Miss.  356.  See 
W.,  who  were  then  and  there  running  also  State  v.  Griggs,  34  W.  Va.  78; 
as    candidates    to    represent    the  said  State  t^.  Snider,  34  W.Va»  83.    0*/r«, 
congressional  district  in  the  State  of  State  v.  Mahan/a  Ala.  340. 
Mis.souri,    in    the     Congress    of    the  7.  Miller  v.  State,  33  Miss.  356, 
UnitedStatesof  America,"  sufficiently  8.  State  v,   Griggs,  34  W.  Va.  78; 
charges  the  purpose  of  the  election.  State  v.  Snider,  34  W.  Va.  83;  Sher- 
State  V.  Ragan,  22  Mo.  459.  ban  v.  Com.,  8  Watts  (Pa.)  212;  State 

4.  Lewellen  v.  State,   18  Tex.  538;  v,  Ragan,  22  Mo.  459;  State  t».  Ban- 

Sherban  v.  Com.,  8  Watts  (Pa.)  212.  field,  22  Mo.  461 ;  Miller  v.  State,  ^ 

A  charge  that  defendant,  on  the  ist  Miss.  356. 

of  August,  1844,  "  bet  money  upon  the  8.  State  xk  Bridges,  24  Mo.  353. 

result  of  an  election  ordered  and  held  10.  State  v.  Bridges,  24  Mo.  353* 

in  Fayette  county,  according  to  law,  Vailaiioe. — So  it  has  been  held  that, 

for    the    election    of    a   clerk    of  the  where  the  amount  bet  is  stated  in  the 

District  Court  of   Fayette   county  in  indictment,   a  variance    between  the 
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Pttfon  wftii  Whom  Bet  it  Made. — Although  there  is  a  decision  to  the 
contrary,*  it  is  not  necessary,  according  to  the  weight  of  authority, 
to  state  in  express  terms  that  the  defendants  bet  with  each  other.* 
It  will  be  sufficient  if  such  is  obviously  the  fair  intent  and  meaning 
of  the  charge.' 

Jofaidsr. — It  is  not  permissible  to  join  in  one  count  of  an  indict- 
ment against  several  persons  the  distinct  and  separate  offenses  of 
betting  on  an  election  and  of  holding  stakes.* 

g.  Neglect  or  Refusal  to  Perform  Official  Duty — 

Avthoritj  ef  Offioers. — In  an  indictment  for  neglect  of,  or  refusal  to 
perform,  an  official  duty,  it  has  been  held  sufficient  to  allege  gen- 
erally that  defendant  was  "duly  and  lawfully  designated  and 
qualified "  as  an  election  officer  and  "  then  and  there  was  and 
acted  as  such  ; "  *  or  that  the  defendants  "  were  then  and  there 
the  judges  of  said  election,*'  without  alleging  the  lawful  appoint- 
ment.* 

Vagieet  «r  IhAj. — The  indictment  must  state  the  duty  which 
devolved  on  defendant,  and  his  refusal  or  neglect  to  perform  it.'' 

XntQQt. — Whether  the  indictment  should  state  the  intent  with 
which  the  act  was  committed,  must  depend  largely  on  the  statute 
under  which  the  indictment  is  drawn  and  also  on  the  question 
whether  the  act  is  one  of  omission  or  commission.     It  has  been 

pleading  and  proof  as  to  such  amount  0.  State     v.    Randies,     7     Humph. 

\% ill  not  vitiate  the  indictment.     Com.  (Tenn.)  9,  where  the  offense  chaFfred 

T-.  McAtee,  8  L>ana  (Ky.)  30,  was  a  failure  to  return  poll  books certi- 

1.  Lewellen  v.  State,  18  Tex.  538,  a  fied  and  to  deposit  the  same  with  the 

elsewhere  two  persons  were  jointly  clerks  of  the  Circuit  and  County  Court, 

indicted  for  betting  on  an  election,  as  required  by  statute. 

The  court  said:  "If  it  was  intended  7.  See  U.  S.  v.  Vigil  (N.Mex.  1893), 

to  charge  the  defendants  with  having  34  Pac.  Rep.  530;    U,  S.  v,  Dwyer,  56 

made  a  wager  together,  it  would  seem  Fed.  Rep.  464. 

it  should  have  been  so  averred ;  if  with  Failure  lo  Main  Returns. — An  indict- 

having  jointly   made    a   wager   with  ment  for  neglect  or  refusal  to  make 

some   other    person,    it   should   have  and  return  a  certificate  of  election  as 

been  stated  with   whom ;   or  if  with  provided  by  statute  need  only  allege 

some  one  to  the  jurors  unknown,  it  the  duty  required  of   defendant  and 

should  have  been  so  charged."  his. refusal   to  perform  it.     It  is  not 

1  State    V.    Bridffes,   24    Mo.   353;  necessary  to  allege  further  that,  be- 

State  V.  Smith,  24  Mo.  356;  State  v.  cause   of   his  wrongdoing,  the  other 

^"K?Sf  54  W.  Va.  78;  State  v.  Snider,  election  officers  were  prevented  from 

34  W.  Va.  83.  performing    their    duties,    and    that 

A  joint  indictment  which   alleges  voters  were  prevented  from  voting  for 

thatG.  and  F.bet  on  an  election,  though  that  reason.     U.  S.  i'.  Vigil  (N.Mex. 

it  does  not  expressly  allege  that  they  1893),  34  Pac.  Rep.  530. 

bet  with  each  other,  will  be  considered  Refusal   to  Answer  Ifiaulry. — Where 

to  mean  that  they  bet  with  each  other,  the  offense  charged  consists  in  a  viola- 

and    therefore    sufficient.      State     v,  tion  of   Rev.  Stat.  U.  S.,  ^  5523,  con- 

^"8g*»  34-  W.  Va.  78.  sisting  in  a  refusal  to  answer  a  lawful 

B.  State  V,  Bridges,  24  Mo.  353.  inquiry  of  the  supervisors  of  the  elec- 

1  State  V.  Bridges,  24  Mo.  353.  tion  in  the  verification  of  a  registra- 

8.  Hall  V.  People,  90  N.  Y.  498.    In  tion   list,  it  must  be  shown  that  in- 

thts  case  it  was  held   unnecessary  to  quiries  were  made  of  defendant  at  the 

allege  specifically  that  defendant  took  place  assigned  by  him  in  such  list  as 

the  oaA  of  office  and  received  his  cer-  his  place  of  residence.     U.  S.  r.  Davis, 

Uficate  of  appointment.  6  Fed.  Rep.  682. 
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said  that  none  of  the  acts  of  omission  denounced  by  Rev.  Stat. 
U.  S.,  §  5515,  require  an  averment  of  intent  to  support  the  indict- 
ment.^ In  one  decision  under  this  statute  it  has  been  held 
sufficient,  in  an  indictment  for  neglect  or  refusal  of  an  election 
officer  to  make  returns,  to  allege  that  the  act  was  done  knowingly; 
and  not  necessary  to  further  allege  that  the  act  was  committed 
wilfully  and  maliciously.^  So,  in  another  decision,  it  has  been 
held  that  an  indictment  of  election  officers  for  failure  to  properly 
guard  the  ballot  boxes  ne^ed  not  allege  any  wrongful  intent.* 

A.  Frauds  of  Election  Officers. — Where  election  officers 

are  indicted  for  frauds  committed  in  the  discharge  of  their  official 
duties,  the  office  which  they  held  must  be  stated.*  It  will  not  be 
sufficient  to  allege  generally  that  they  committed  fraud  in  the 
discharge  of  such  duties;  there  should  be  a  specific  averment  of 
the  facts  constituting  the  fraud  charged.* 

If    the    indictment    is    for    fraudulently   changing    or  alter- 
ing   ballots,    it    must    allege    specifically    what    changes   were 

1.  U.  S.  V.  Jackson,  25  Fed.  Rep.  548.    ence  or  the  sight  of  at  least  two  of  their 
Beason  for  Bole. — '*  It  is  only  where     number  until  every  vote  is  counted ;  and 

^  the  legislature  accompanies  its  pro-  Rev.  Stat.  U.  S.,  §  5515,  providing  that 
'  hibition  of  particular  conduct  with  a  every  officer  of  an  election,  at  which 
declaration  that  the  inhibited  act  shall  any  federal  representative  is  voted  for, 
be  done  with  a  specified  intent,  that  who  neglects  or  refuses  to  perform  anj 
that  intent  need  be  either  specifically  duty  in  regard  to  such  election  required 
averred  by  the  indictment  or  specific-  of  him  by  any  law  of  the  United 
ally  proved  on  the  trial.  In  other  States,  or  of  any  state,  shall  be  pun- 
cases  the  wrongful  intent  inheres  in  ished;  an  indictment  for  a  neglect  to 
the  act  itself,  is  charged  by  an  aver-  perform  the  duty  required  by  the  state 
ment  of  the  doing  of  the  act,  and  is  statute  need  not  allege  that  the  omis- 
proved  by  evidence  showing  that  the  sion  of  such  duty  was  with  an  intent  to 
act  was  done.  It  consists  in  a  viola-  affect  the  election, 
tion  of  the  statute,  and  proves  itself  AUegation  of  WOftUnesa. — Gen.  Laws 
when  the  violation  is  shown.  ♦  ♦  ♦  It  of  Texas  1892,  c.  13,  provides  that 
[the  statute]  proceeds  upon  the  idea  any  elector  who  declares  that  he  is  un- 
that  the  performance  of  every  duty  de-  able  to  prepare  his  ballot  **  shall,  upon 
vol  ved  upon  the  officers  of  an  election  is  request,  receive  the  assistance  of  two  of 
necessary  to  secure  a  fair  election,  and  the  judges  in  the  preparation  thereof,'' 
that  any  refusal,  neglect,  or  violation  and  makes  it  an  offense  for  any  judge 
of  that  duty  knowingly  is  criminal,  and  to  "  wilfully  disregard  any  of  the  pro- 
shall  be  declared  and  punished  as  such  visions  of  this  act,  or  to  n^ligentlj 
by  this  statute.  ♦  ♦  ♦  There  is  a  class  fail  to  enforce  any  of  its  provisions,'' 
of  offenses  denounced  by  this  statute  but  does  not  specify  how  or  where  the 
which  require  the  specific  intent  urged  assistance  shall  be  rendered.  It  was 
by  this  demurrer,  but  they  are,  as  any  held  that  an  indictment  which  alleged 
critical  examination  will  disclose,  acts  that  one  judge  of  the  election,  acting 
of  commission  and  not  omission.  Not  alone,  prepared  ballots  for  electors  at  a 
all  the  acts  of  commission  denounced  table  at  which  election  officers  sat,  from 
require  the  specific  intent,  and  not  one  slips  handed  him  by  the  electors,  was 
of  omission  denounced  requires  it."  U.  insufficient  where  it  failed  to  charge 
S.  V,  Jackson,  25  Fed.  Rep.  548.  that  defendant  wilfully  disregarded  his 

2.  U.  S.  V.  Vigil  (N.  Mex.  1893),  34  *^"^  o*"  negligently  failed  to  perform 
Pac.  Rep.  530.  it.     U.  S.  v.  Dw^er,  56  Fed.  Rep.  46f 

3.  U.  S.  V.  Jackson,  25  Fed.  Rep.  548,  4.  Com.  v.  Miller,  a  Pars.  Eq.  Cas. 
holding  that  under  a  state  statute  pro-  (Pa.)  480. 

viding  that  the  judges  shall  not  suffer        6.  Com.  v.  Miller,  2  Pars.  Eq.  Cas. 
the  ballot  box  to  be  out  of  their  pres-    (Pa.)  480. 
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made,^  and  the  mode  and  means  of  the  alleged  change.^  If  the 
indictment  is  for  making  a  false  return  of  votes  cast  for  certain 
candidates,  the  indictment  must  show  the  number  of  votes  ac- 
tually cast  and  wherein  the  return  was  false.^  And  it  has  been 
held  that  where  the  falsification  of  a  list  of  voters  consists  in  add- 
ing to  the  list  the  names  of  persons  who  did  not  actually  vote, 
their  names  should  be  stated.^ 

Where  the  offense  charged  is  falsification  of  the  poll  book  by 
recording  votes  in  favor  of  one  candidate  when  requested  by  the 
electors  to  record  them  in  favor  of  another,  it  is  not  necessary  to 
state  whether  such  electors  were  or  were  not  legal  voters.^  If  the 
indictment  chaises  the  suppression  of  ballots,  the  acts  constitut- 
ing the  suppression  must  be  specifically  set  forth,  and  the  indict- 
ment must  also  affirmatively  show  that  the  election  returns  had 
been  duly  delivered  to  defendant.® 

1.  Hunter  v.  People,  53  111.  App.  367.  an  indictment  under  the  Pennsylvania 
a.  Hunter  v.  People,  52  111.  App.  367.  Act  of  June  39, 1881  (Brightly's  Purdon 
In  an  indictment  under  section  7061,  761),  for  making  a  false  return,  a  count 
Rev.  Stat.  Ohio,  as  amended  February  will  be  sustained  which  charges  a  con- 
17,  1881   (78   Ohio   L.   30),  it  is  not  spiracy  to  commit  the  act.     Com.  v, 
necessary  to  set  out  a  copy  of  the  poll  Boyle,  14  Pa.  Co.  Ct.  Rep.  561. 
book  or  tally  sheet  on  which  the  of-  An  indictment  charging  in  several 
fense  was  committed ;   nor  is  the  pur-  counts  respectively  a  conspiracy  with 
port  thereof  required.     It  is  sufficient  certain  persons  for  fraudulently  con- 
to  describe  it  by  the  designation  "poll  ducting  an  election,  conspiracy  with 
book"  or  "tally  sheet,"  and  to  aver  such  persons  to    fraudulently  act   in 
that  the    defendant    wrongfully    and  order  to  make  a  false  return  of  the 
fraudulently  changed,  altered,  erased,  votes,  conspiracy  with  such  persons  to 
or  tampered  with  a  "name,"  "word,"  fraudulently  act  as  election  officers  in 
or  **  figure  "    contained  in  such  poll  order  to  cheat  and  defraud,  conspiracy 
book  or  tally  sheet,  as  the  facts  may  to  fraudulently  act  as  election  officers 
require,  setting  forth  the  nature  and  to  make  a  false  count  of  the  votes  cast, 
character  of  the  alteration  made ;  and  and  conspiracy  to  cheat  and  defraud  at 
that  it  was  done  with  the  intent  to  de-  the  election,  is  good.     Com.  v.  Hunter, 
feat,  hinder,  or  prevent  a  fair  expression  3  Pa.  Dist.  Rep.  707. 
of  the  will  of  the  people  at  an  election.  Allegation  as  to  Bea^i^'oindnt  by  Law 
State  V,  Granville,  45  Ohio  St.  364.  to  Keep  Llat. — If  an  indictment  charges 
8.  Com.  V.  Eckert  (Ky.  1893),  30  S.  that  defendant,    "being   required   to 
W.  Rep.  353.  keep  a   list  of  the  persons  then  and 
]>iip]leit7. — Under  a  statute  making  there  voting,  and  to  swear  to  said  list 
it  a  felony  for  an  inspector  of  an  elec-  as  correct,  did  then  and  there  add  to 
tion  to  make  false  statements  and  cer-  said  list,"  it  is  not  necessary  to  state 
tificates  of  the  result  of  such  election,  in  addition  that  the  list  was  one  which 
knowing  the  same  to  be  false,  an  in-  "  they  were  required  by  law  to  keep." 
dictment  in  which  each  count  alleges  U.  S.  v.  Bader,  16  Fed.  Rep.  117. 
that  the  accused  did  wilfully  make,  cer-  4.  Com.  v.  Miller,  2  Pars.  Eq.  Cas. 
tify,  and  deliver  to  the  officer  /entitled  (Pa. )  480.     Compare  Binger  v.  People, 
to  receive  it,  a  false  statement  and  cer-  3i  111.  App.  367,  where  it  was  held  that 
tificate  of  the  votes  received,  is  not  bad  an  indictment  charging  the  defendant, 
ioT  duplicity;  for  although  each  of  the  as  judge  of  an  election,  with  having 
acts  alleged   is  by  the   statute  made  altered    and    defaced    ballots    legally 
criminal,  yet  when  taken  together  they  voted  at  such  election,  need  not  contain 
coivstitute  but  one  complete  act.     Bo-  the  names  of  the  electors  whose  ballots 
land  r.  People,  35  Hun  (N.  Y.)  433,  were  alleged  to  have  been  altered. 
^firmed  90  N.  Y.  678.  5.  Com.  v.  Duff,  87  Ky.  586. 
Coupiniey  to  Kake  False  Retnm.— In  6.  U.  S.  v.  Kelsey,  43  Fed.  Rep.  883. 
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u  Intcrfei^EN^E  WITH  ^LECTION  QjTiCflRS.— Wt^ere  the 
flff^uise  c^ga^  U  the  pr^v^tipn  pi  |ke  canvas^  of  VQt^  t^  ^^fic 
act  ccMRi^tituting  tfe^  prBve^tion  ipust  |>q  st^ie^.*  I^vA  if  the 
pffease  90i|sist«  in  the  ejectment  of  th^  fl^tk^p^  pflic^rs  frpflfi  tM 
poUs,  scienUr  ^  a  n^essa^r  i^i^^ent  of  ih^  offense  and|  fl|ivst 
be  ^p/essly  and  particul<Mrly  pbarge^*^ 

8.  JoiiLder  of  Defendanta. — All  the  inspectors  p(  i^n  ele(;ti<>n  Q^y 
bp  joined  in  the  san^^  inclictipent.^  Tbis^  however^  ^  W9€^ 
sary.^.  If  the  o$5c<iraof  ai%  efec^ipn  s^t  in  diff^ent  cap^^^^t^y 
^nnpt  be  joined  ip  (he  ^^dictn^ont.^ 


4|la8i^^|9B  ti^l^  Ae|  ^as  PauM^  * '  K^ow-  otlier  persons  to  carry  aw^ij  tb?  Mot 
Im^  ^Ul'Wl^^U\7t"  Vepeamry. — Under  box,  charges  but  one  offense— that  of 
a  state  statute  making^  it  an  offense  for  interference  with  the  officers  of  anelec- 
any  person  to  will uHy  suppress  ballots,  tion.  Connors  v.  U.  S.,  15S  U.  S.  40$. 
and  a  federal  statute  making  it  punish-  9.  U-  &  i'.  T^jlor^  57  F^d.  Refv  394- 
able  for  any  officer  of  an  election  to  3.  Byrne  v.  State,  12  Wis.  519. 
knowingly  do  any  act  unauthorized  Primary  Election  Offloan  may  be  joint- 
by  law^  with  intent  to  affect  the  elec-  ly  indicted  £or  fals^  returna  under  the 
tion,  an  indictment  of  an  election  ofiicer  Act  of  1881.  Com.  v,  Boyke,  14  Fa. 
for  suppressing  ballots  must  charge  Co.  Ct.  Rep.  561. 
tliat  the  act  was  done  both  knowinj^ly  4.  SeeComut^-Gray,  2Duv.(Kt.)573* 
and  -wilfully,  U.  S.  v.  Eelsey,42  Fed.  ft.  Com.  v.  Miller,  2  Pars.  Eq.  Ca$. 
Rep.  882.  (  SVl)  480,  where  an  indictment  joiaiog 
1.  People  V.  Lee,  107  Cal.  477.  the  inspectors,  )udge,  and  clerks  fox 
An  indictment  which  charges  that  fraudulent  acts  at  the  election  was  held 
defendant  unlawfully  carried  away  a  bad,  upon  demurrer,  for  a  misjoinder 
ballot  box  containing  the  ballots  of  a  ol  parties ;  U.  S.  v.  Davis,  33  Fed. 
voting  precinct,  cast  for  arepresenta-  Rep.  621,  in  which  it  was  held  that 
tive  in  Congress,  that  defendant  know-  the  duties  of  judges  and  clerks  of  ekc- 
ingly  assisted  in  the  unlawful  seizure  tion  in  Missouri  being  several  and  oot 
and  carrying  away  of  the  ballot  box,  joint  duties,  an  indictment  for  negka 
aind    |hat   be   advised  and  procured  d  duty  woukl  not  He. 
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I  DsFiHiTioir,  409. 
II.  ?B4QTic^4iY  QBWIPI»  4Q9. 

L  DETDriTlOir. — At  common  law,  except  for  debts  due  the  king, 
the  lands  of  a  dettt^r  w^Fe  nat  l^hX^  to  the  S£^tiafaction  of  a  judg- 
ment against  him,  and  consequently  no  lien  thereon  was  acquired 
by  a  judgment.  This  continued  to  be  the  law  until  the  passage 
of  the  statute  Westn\.  2^  13  Edw^r4  I.,  by  whi<:h,  in  the  interest  of 
trade  and  commerce,  the  writ  of  elegit  was  for  the  first  time 
provided  for.  By  that  statute  the  judgment  creditor  was  given 
his  election  to  sue  out  a  wiit  ef  Ji,  fa,  against  the  goods  and 
chattels  of  the  defendant,  or  else  a  writ  commanding  the  sheriff 
to  deliver  to  him  all  the  chattels  of  the  defeodaBl  (except  oxen 
and  beasts  of  the  plow),  and  a  moiety  of  his  lands  until  tU^  de^ 
should  be  levied  by  a  reasonable  price  or  extent.  When  the 
creditor  chose  the,  Utt^r  alternative  his  election  was  entered  on 
the  roUj  ^nd  thence  the  writ  v^as  denominated  an  elegit^  apd  the 
interest  which  the  creditor  acquired  in,  the  la,nds  by  virtue  of 
the  j\(d£9i,eat  an^  Mfrit  wats  known  ^  an  estate  by  elegit.^ 

EL  PRACTICALLY  Obsolete. — ^The  wfit  of  elegit  appears  to  have 
been  frequently  used  in  the  ea^ly  days  of  th^  coimpgLoa  law  an^  ther^ 
is  to  be  found  in  the  old  books  considerable  learning  upon  the 
subject.*  While  it  was  formerly  in  use  in  several  of  the  states  of 
this  country,*  it  is  at  this  time  practicajly  obsolete,  either  because 
it  Imk^  be^Q  e^{)resi3ly  ahplished^  or  because  it  has  fallen  into  dis- 
use through  th^.  in^d^tibility  of  th^  ifcmedy  to  modern  co^ditions.^ 

1.  The  above  review  is  taken  from  Dargan  i;.  Waring,  n  Ala.  995;  For- 

the  opinion  of  the  court  in  the  case  of  rest  v.  Camp,  16  Ala.  645. 

Hntcheson  v,  Grubbs,  80  Va.  251.  Delaware. — Robinson    v.   Milby,   a 

I.  It  would  be  profitless  to  set  out  Houst.  (Del.)  138. 

hero  old  <^iaiQXis  and  the  statements  North  Carolina, — Rixrks  v,  Blount, 

of  the  early  writers  upon  this  subject,  4  Dev.  (N.  Car.)  131 ;  Den  v.   Hill,   1 

no  longer   of    any  practical   interest.  Hayw.  (N.  Car. )  95. 

The  investigator  is.  referre^j  however,  Virginia. — McCance  v.  Taylor,  10 

to  2  Tidd's  Pr.,  §§  1033,  1034^  1035;  Qratt.    (Va.)   580;    Price   v.   Thrash, 

Cokeon  Litt.  289;   Underbill  v.  Dev-  30  Gratt.  (Va.)  515;  Borst    v.  Nalle, 

ereux,  2  Saund.  68</,  note;  Bac.  Abr.,  28  Gratt.    (Va.)   423;    Hutcheson    v, 

title  Executions,  349,  352;  Gilb.  Exec.  Grubbs,  80  Va.  251;  Avery  v.  Robin- 

58;  Bristow's  Case,  Moor.  36;  Fleet-  sons,  4  Munf.  (Va.)   546;  Wihon  v. 

wood's  Case,  8  Coke  171 ;  i  Roll.  Abr.  Jackson,  5  Leigh  ( Va.  >  102 ;  Stuart  v. 

888;  3  Bl.  Com.  419;  Walsal  v.  Heath,  Hamilton,  8  Leigh  (Va.)  503;  Eppes  v, 

Cro.  Eliz.  656;  Arbuckle  v.  Cowtan,  3  Randolph,  2   Call  (Va.)    125;    Leake 

B.&P.327;  Palmer  V.Humphrey, Cro.  v.  Ferguson,  2  Gratt.  (Va.)  433;  Tay- 

Eliz. 584;  Raysing's Case,  2 Dyer  208^;  lor  v.  Spindle,  2  Gratt.  (Va.)  44. 

Heard  v,  Baskerville,  Hutt.  16;  Spar-  4.  Va.  Code  1887,  §3581 ;  Hutcheson 

row  V.  Mattersock,  Cro.  Car.  319;  Tay-  v.  Grubbs,  80  Va.  255. 

lor  v.  Cole^'^  T.  R.  295;  Stonehouse  5.  IMUware  appears  to  be  the  only 

"0.  Ewen,  2  Stra.  874.  state  which  retains  the  writ  of  elegit. 

*■  AlahamQ'-rHom^  v.  Ellis,  3  Ala.  See  Rev.  Code  Del.  1893,  P-  831 ;  Rob- 

560;  Campbell  v.  Spence,  4  Ala.  543;  inson  v.  Milby,  2  Houst.  (Del.)  138. 
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See  article  STREET  RAILWAYS. 


EMBEZZLEMENT. 

BT  B.  a.  MZLBUUff. 

L  InBomjOTOKTy  411. 
n.  Yehux,  412. 

1.  In  General,  412. 

3.   County  in  Which  the  Misappropriation  Took  Mace,  413. 

3.  County  in  Which  Property  was  Intrusted  and  in  Which  Ikfenimd 

Failed  to  Account,  412. 

4.  County  in  Which  Defendants  Duties  were  to  be  Performed,  4I> 

5.  Statutory  Provisions,  413. 

in.  IHBIOTMEVT  OB  iNTOBXATIOir,  4 1 4. 

1.  Choice  between  Indictment  and  Information,  414. 

2.  Avennent  of  Statutory  Constituents,  415. 

a.  In  General,  415. 

b.  Charing  the  Offense  in  the  Language  of  the  Statute,  41& 

3.  Averments  Contained  in  Indictments  for  Larceny,  417. 

4.  The  Fiduciary  Relation,  418. 

5.  Defendant' s  Receipt  of  Property  EmbessUd,  422. 

6.  Description  of  Property,  424. 

a.  In  General,  424. 

b.  Particularity  Required  in  Indictments  for  Larceny,  425' 

c.  Money,  426. 

d.  Bonds,  429. 

e.  Embezzlement  by  Public  and  Corporate  Officers,  430. 

7.  Allegations  as  to  Value  of  Property,  432. 

a.  Necessity  to  Charge  Value,  432. 

b.  Sufficiency  of  Averments,  433. 

8.  Ownership,  433. 

a.  Necessity  to  Allege,  433. 

b.  Qualified  Ownership,  434. 

c.  Sufficiency  of  Averments,  435. 

d.  Ownership  of  Public  Money,  436. 
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CROSS-REFERENCES, 

At  to  embezzlement  from  banks,  see  article  BANKS  AND  BANKING, 
vol.  3,  p.  251. 

I  IVTBODircTOBY. — This  article  is  confined  to  a  treatment  of  the 
practice  and  procedure  in  prosecutions  for  embezzlement,  as 
distinguished  from  larceny  at  common  law,  the  definitions  of  and 
distinctions  between  which  are  familiar.  Where  the  attempt  has 
been  made  by  statute  to  abolish  the  distinctions  between 
embezzlement  and  larceny,  the  writer  has,  nevertheless,  looked  at 
the  substance  of  the  offense  and  treated  as  embezzlement  such 
misappropriations  as  do  not  come  within  the  common-law  offense 
of  larceny.* 

1.  For  a  full  treatment  of  the  con-  Cush.  (Mass.)  284;  State  v.  Kortgaard 

stituents  of  embezzlement  and  larceny  (Minn.  1895),  6j  N.  W.  Rep.  51 ;  State 

respectively,  and  of  the  distinctions  be-  v.  Harmon,  106  Mo.  635 ;  Chaplin  v, 

tween  the  two  crimes,  the  practitioner  Lee,  18  Neb.  440;  State  f .  Trolson,  21 

Preferred  to  Am.  and  Eng.  Encyc.  of  Nev.  419;  Phelps  v.  People,  72  N.  Y. 

Law,  titles   Embezzlement  and  Lar-  334;  State  v.  Foust,  114  N.  Car.  842 ; 

ceny,  and  also  to  the  following  cases :  State  v,  Collins,  4  N.  Dak.  433 ;  Grif- 

Warmoth  v.  Com.,  81  Ky.  133;  Com.  fin  v.  State,  4  Tex.  App.390;  Simcot;. 

jO'Malley,  97  Mass.  584;   Com.  v.  State,  8  Tex.  App.  406;  McCann  v. 

'^^j  99  Mass.  428;  Com.  v,  JCing,  9  U.  S.,  2  Wyoming  274. 
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•.  EMBEZZLEMENT.  ygux  Cmtr. 

n.  TDnnB — 1.  In  SenenL — ^The  defendant  cannot  be  prosecuted 
for  embezzlement  in  a  county  where  the  crUne  was  not  actually 
or  in  contemplation  of  law  perpetmted.^  Wlvere  the  entire 
transaction  constituting  the  embezzlement  occuir^  in  one  county 
OBly»  the  venue,  a^  a  matter  of  course,  should  be  laid  in  tlu^ 
county.* 

8.  County  in  Which  tt^  Ittaa^rdygiAtion  Took  Fteoe. — ^The  venue 
may  be  laid  in  the  county  in  which  the  defendant  conceived  the 
fraudulent  intent  of  appropriating  the  money  to  his  own  use,  and 
in  which  he  actually  embezzled  it.'  But  where  the  transaction 
extended  to  different  counties,  the  jurisdiction  of  the  county  in 
which  the  act  of  conversion  occurred  b  not  exclusive,  as  will  be 
seen  hereinafter.* 

3.  County  in  Whidi  Pioptitj  wm  Intmsted  and  in  Which  De- 
fendant Failed  to  Account — The  venue  may  be  laid  in  the  county 
in  which  the  property  was  intrusted  to  tJM   defondHAt  and  in 

1.  Hili    V,  Taylor,    50  Mich.    549,  ant's  use.    This  is  generally » if  xu>t  uni- 

wherein  the  court  says  that  t|ie  consti-  versally^  maintaiae^  by  the  text- writers 

tutional  guaranty  on  this  subject  is  too  as  well  as  by  (he  courts,  both  in  Eng- 

plain    to    be    controverted,   and   that  land  and  in  the  United  States."  Citing 

Comp.  Laws  Mich.,  ^  7605,  which  au-  6  Am.  and  Eng.  Encyc.  of  Law  496. 

thorizes  embezzlement  by  various  pul>^  Apd  the  latlev  case  ie  an  authority  for 

lie  agents,  or  by  private  agents  under  laying  the  venue  in  the  county  invhicb 

written  instructions  or  agreements  as  the  defendant  fvaudoleRtly  squandered 

to  the  disposal  of  property,  to  be.pro$*  the  money,  notwitUstandiiic:  a  siibse- 

ecuted  in  the  county  where  the  com-  quent  demand  made  upon   him,  and 

plainant's  principal  place  of  business  his  refusal  or  failure    to    account  in 

may  be,  cannot  override  such  guaranty,  anothev  c<»uBty.     In  Reg.  r.  Murdock, 

Ciiing  Sv/Artv.  Kimball,  43  Mich.  443,  8  Eng.  L.  &  Eq.  577,  tlie  defendant  was 

in  which  c«ae,  however^  (he  proaecu-  ^  traveling  s«le«m«9,  aad  ba4  wect^rtd 

tion  was  for  a  crime  other  than  embez-  money  for  his  master  in  the  countjr  of 

clement.  D.     There  was  no  evidence  of  what  be- 

HmUwrtVMnmt   of    ]lon^79    In   8ti|ta  camq  of  him  until  two  oxonths  aft«r- 

Tteaaiixy. — In     a    prosecution     under  wards,  when  he  was  met  by  his  master 

Comp.  Laws  Mich,, ^  5771,  denouncing  in  the  county  of  M,  ^nd  told  his  mas- 

eQE^zsleoaent   bj   a   stale  officer  o|  ter  that  he  had  spent  the  money.    It 

moneys  la  the  treasury,  iponey  is  prop-  was    held    that   Uiere    was    su&ieot 

erly  regarded  as  in  the  treasury  when-  evidence  of  an  embezzlement  in  the 

ever  and  wherevep  it  is  in  the  official  county  of  M  to  go  to  the  jury.    See, 

custody,  or  under  the  officii^l  control  however,  Taylor's  Case,  a  Leach  C 

aQ4  direction  of  the  state  treasurer  for  C-  974*  wherein  Lord  Alvanley  sajf 

the  use  of  the  state,  and  the  venue  may  that  the  mere  spending  of  the  money 

be  laid  in  the  county  in  which  the  capi-  is  not  sufficient  in  itself  to  constiwte 

tal  of  the  state  is  located,  notwithstand-  embezzlement,  because  the  servaat  is 

ing  the  fact  that  the  defendant  was  not  not  bound   to    pay  over   the   identi- 

personally   present  where  the  money  cal  money  received  by  hiiQi  but  m*/ 

happened  to  be  at  the  time  he  abstract-  substitute  other  money  to  the  same 

ed   or   converted   it  to  his   own  use.  amount. 
People  V.  Mc Kinney,  10  Mich.  54.  ♦.  jPer  Bradbury,  C.  J.,  in  State  r, 

%.  State  V.  Bailey,  50  Ohio  St.  636.  Bailey,  50  Ohio  St.  636,  cifii^  Cohen 

t.  Brown  f.  State,  23  Tex.  App.  214;  v.  State,  20  Tex.  App.  124;  State  v. 

State  V.  Bailey,  50  Ohio  St.  636,  where-  Small,  26  Kan.  209;  Campbell  v.  State, 

in  Bradbury,  C.  J.,  use.s  the  following  35  Ohio  St.  70;  Taylor's  Case,  2  Leach 

language:  ** No  doubt  the  venue  may  C.  C.  974;  Reg.  v.  MurdoclL,  8  Eng. 

be  laid  in  the  county  where  the  money  L.  &  Eq.  577,  and  Reg.  v.  Rogers,  3 

was  actually  converted  to  the  defend-  Q^,  B.  Div.  28. 
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7«».  EMBEZZLEMENT.         iutatory  Pr«TisU&B. 

which  he  refused  to  return  the  property^  notwithstanding  the  fact 
that,  while  acting  in  his  fiduciary  capacity,  he  fraudulently 
removed  Uie  property  to  another  county^  and  there  converted  it»^ 

4.  Couity  ia  Which  Defrndaat's  Dutiek  were  to  be  Petform«d<— It 
sometimes  happens  that  the  prosecution  may  be  had  in  the  county 
in  which  the  defendant's  duties  respecting  the  property  were  to  be 
performed)  regardless  of  where  the  misappropriation  occurred.^ 

6.  Statutory  Provifioii8»^~>In  soilie  states  statutes  have  been 
enacted  respecting  the  venue  ot  prosecutions  for  embezrfement, 
which,  of  course,  should  be  consulted  in  determining  whether  the 
court  has  jurisdiction.^ 

1.  State    T7.    SmaH»    ^6    Kan.    209;  with  the  consent  of  the  owner  or  bailor, 

CampbeU  v.  State,  35  Ohio  St.  70,  in  such  person  shall  fraudulently  and  with- 

which  case  the  defendant  carried  the  out  the  consent"  convert  the  proceeds 

property  into  another  county  and  there  thereof  to  his  own  use,  etc.     It  was 

squahdered  it,  afterwards,  on  demand,  held  that  the  court  was  without  juHs- 

refusing    to    account    for   it    in    the  diction,  unless  the  goods  ttrere  intrust- 

county  in  which  he  received  it  into  his  ed  to  the  defendant  in  the  county  in 

possession,  and    it  was  held  that  the  which  he  converted  the  proceeds  aris- 

venue  was  properly  laid  in  the  latter  ing  from  their  sale,  and  that  the  coh- 

county.   Reg.  t;.  Murdock,  i  Den.  C.  version  of  the  proceeds  received  by  hirti 

C.  vsj&s  cited  in  State  v,  Bailey,  50  Ohio  from  without  the  state  did  not  sUstttin 

St.  ^6;  Rex  v.  Taylor,  3  B.  &  P.  596,  an  indictment. 

8  Leach   C.    C.   974,    R.    &    R.    C.        S.  State  v.  Whiteman^  9  Wash.  402, 
C»  63^  dtimg   I    East    PI.    Cr.    Add.  in    which   the  defendant,   as    the  as- 
XXIV.    See  also  Brown  v.  State,  23  signee  of  a  partnership,  was  irttrusted 
Tex.  Appk  214,  in  which  case  defend-  with  its  moneys  and  fuhds.    It  appeared 
ant,  as  agent,  received  certain  money  in  that  all  of  the  transactions  by  which 
R  county  and  carried  it  into  B  county,  the  money  came  ihto  the  possession  of 
in  which  county,  under  the  terms  of  the  defendant  took  ^lace  ih  the  county 
his  contract  with  his  principal,  it  was  of  P,  and  that  all  of  his  duties  growing 
his  duty  to  account  for  such  money,  out  of  the  trust  should  have  been  per- 
and  there  denied  that  he  had  collected  formed  in  that  county.    AltlioUgh  it  did 
anj  money  for  his  principal^  and  re-  not  appear  affirmatively  that   at  the 
fused  to    settle  witii    him.      It   was  time  he  actually  converted  the  knoney 
held  that  the  venue  was  properly  laid  to  his  own  use,  and  disposed  of  it  for  his 
in  B  county.     But  see  People  i).  Mur-  oWn  benefit,  he  was  in  the  county  of  P, 
P^J»  51    Cal.  376,  holding   that  the  it  was  held  that  the  venue  was  properly 
▼enue  should  not  be  laid  in  the  county  laid  in  thbt  county,  Hoyt,  J^,  saying: 
where  the  defendant  received  the  prop-  '*It  would  be  a  difficult  matter  in  almost 
erty  unless  its  receipt  was  accomp^-  all  cAses  for  the   state    to   show  the 
nied  with  the  intent,  at  the  time,  upon  exact  location  of  the  defendant  at  the 
hia  part,  to  secrete  or  convert  the  prop-  time  he  appropriated  the  money  to  his 
erty  to  his  own  use,  but  that  it  should  own  use,  and  whfeh  it  is  made  to  ap- 
be  charged  that  the  embeszlement  was  peat,  as  in  this  case,  that  his  duty  in 
committed  in  the  county  in  which  the  reference  to  the  money  was  cohiined  to 
defendadt  fraudulehtly  converted  or  the  county  in  which  the  prosecution  is 
secreted  the  property.  had,  it  is  enough  to  at  least  prima 
Onrsnioft  of  Ffoeaedi  AriaUig  from  fdcie  establish  the  fact  that  the  con- 
Ms  df  Pi ttpti Xs-^Gwrgia  Statute. — In  version  was  in  the  sahie  county." 
Fox  V,  Davis,  f^$  Ga.  298,  which  was  a        8.  OaaUSBrnlA. — In  People  v,  Garcia^ 
Kuit  for  malicious    prosecution,    the  25  Cal.  531,   it  was  held  that  under 
plaintiff  had  been  prosecuted   under  Wood's  Digi  Cal.  277^  §4  87  to  92,  the 
Code  Georgia,  ^  4422^  providing  that  if  venue  might  be  laid  in  any  county  in 
any  bailee  with  whom  any  property  which  the  defendaht  took  the  property, 
inay  be  intrusted  or   deposited  shall  See  also  Bx  f.  Hedley,  31   Cal.    108) 
fraudulently  convert  the  same^  etc.  ;**or,  wherein  the  defendant)  while  acting  in 
H  after  a  sale  of  any  of  the  said  articles,  the  state  of  Nevada  as  agent  of  an  ex- 
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Indiotment  or  Information.  EMBEZZLEMENT.  Choloe  between, 

in.  IimiCTiCEirT  OB  iFFOEMATioir — 1.  Choioe  between  Indictment 
and  Information. — As  in  other  criminal  prosecutions,  where  the 
offense  is  a  felony,  the  defendant  must  be  presented  by  an  indict- 
ment, but  in  the  United  States  courts,  where  the  offense  is  not 
infamous,  the  prosecution  may  be  based  on  an  information.^ 

press  company,  drew  checks  as  agent  through  or  into  which  he  may  have 
on  his  employers  at  San  Francisco,  and,  undertaken  to  transport  it.  Cohen  -v, 
by  means  thereof,  obtained  money  State,  20  Tex.  App.  224 ;  Cole  v.  State, 
which  he  had  his  broker  apply  to  the  16  Tex.  App.  461 ;  Reed  v.  State,  16 
purchase  of  mining  stock,  etc.  Said  Tex.  App.  586;  Brown  v.  State,  23 
the  court:  "The  offense,  though  com-  Tex.  App.  214,  in  which  case  it  was 
menced  without  this  state,  was  con-  held  that  "money"  is  within  the  term 
summated  within  it,  and  the  offender,  "  property."  Under  this  statute  a  pros- 
having  been  found  in  the  state  and  ar-  ecution  for  embezzlement  of  the  pro- 
rested  therein,  is  clearly  amenable  to  ceeds,  arising  from  the  sale  of  property 
its  criminal  justice."  intrusted   to   the  defendant  for    sale, 

Oregon — Money    Intrusted    without  cannot  be  had  in  a  county  in  which  the 

the  State, — In    State    v.    Barnett,    15  defendant  received  the  property,  where 

Oregon  77,  it  appeared  that  the  defend-  the   goods  are  sold   and    the    money 

ant,  having  been  intrusted  with  money  is  received  and  embezzled  in  another 

without  the  state,  feloniously  denied  county.      Per  White,  J.,    in  Cole  v. 

the  possession  of  it,  and  asserted  that  it  State,  16  Tex.  App.  461. 

had   been  stolen  from  him.     He  had  Delivery  of  Property . — In  Cohen  t;. 

carried  it  into  U  county,  Oregon,  and  State,  20  Tex.  App.  224,  the  defendant 

sent  it  to  a  bank  in  M  county,  directing  was  a  traveling  salesman,  and  his  em- 

the  bank  to  send  him  a  draft  in  care  of  ployer  shipped  samples  for  the  defend- 

a  bank  in  U  county.     He  never  was  in  ant  from  G  to  L,  giving  the  defendant 

M  county  with  the  money  in  his  pos-  at  G  the  baggage  check  for  the  sam- 

session,   but    cashed   the  draft  in    U  pies.     It   was    held    that   there    was 

county  and   absconded.     It  was  held  such  a  delivery  of  the  property  to  the 

that  under  Cr.  Code  Oreg.,  4  16,  pro-  defendant   at   G  as   to    authorize  the 

viding    that  "when    property  feloni-  venue  to  be  laid  in  G,  notwithstanding 

ously  taken  ♦  ♦  ♦  without  the   state,  that  the  conversion  took   place  in  an- 

5y  *  *  «  embezzlement,    is  brought  other  county. 

within  it,  the  action  may  be  commenced  Averments  ae  to  Venne. — Upon  the 

and  tried  in  any  county  therein  into  question  of  the  sufficiency  of  an  indict- 

which  such  property  may  be  brought,"  ment  as  regards  laying  the  venue,  see 

the  defendant  was  properly  indicted  in  infra^  III.  11.  Averments  as  to  Venue, 

M  county.  1.  U.  S.  v,  DeWalt,  128  U.  S.  393, 

rennessee.T— Under    Act    Tennessee,  holding  that  the  offense  denounced  by 

March  10,  i860,  c.  131,  §  3,  denouncing  Rev.  Stat.  U.  S.,  §  5209,  viz.,  embez- 

failure  of  tax  collectors  who  wilfully  zlement  by  officers  of  national  banking 

fail  and  refuse  to  pay  into  the  treasury  associations,    for  which   the   punish- 

of  the  state  moneys  which  they  have  ment  is  imprisonment  for  not  less  than 

collected,  and  providing  that  it  shall  five  years,  nor  more  than  ten  years,  is 

be  the  duty  of  the  attorney- general  of  an  infamous  crime,  and  that  a  convic- 

the  district  in  which  such  defaulting  tion  cannot  be  had  upon  an  informa- 

revenue  collector  may  reside  to  pros-  tion.    Following '^'as^xn  v,  U.  S.,  117 

ecute  him  for  such  offense,  the  venue  U.  S.  348;  U.  S.  v,  Reilley,  20  Fed. 

should  be  laid  in  the  county  where  the  Rep.  46,  holding  that  embezzlement 

tax  collector  resides  and  has  his  of-  by  a  postmaster  in  violation  of  the 

fice,  rather  than  in  that  in  which  the  United  States  statute  is  not  an   infa- 

treasurer  is  required  by  law  to  keep  mous  offense,  and  may  be  tried  upon  an 

his  office.     Gibbs  v.  State,  3  Heisk.  information    filed   by  leave  of  court. 

(Tenn.)  72.  See  also  State   v.  Harmon,  106    Mo. 

TexM. — Code  Cr.  Pro,  Tex., art.  219,  635,  holding  that  as  the  offense  de- 
provides  that  the  venue  may  be  laid  in  nounced  by  the  statute  is  a  felony, 
any  county  in  which  the  defendant  may  there  must  be  an  indictment  informing 
have  taken  or  seised  the  property,  and  the    defendant  of  the    nature  of  the 
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ladtetmc&t  or  InfonnatioB.  EMBEZZLEMENT.        Statutory  Conititaoatt. 

&  Ayerment  of  Statutory  Constituents — a.  In  General. — The 
offense  being  statutory,  the  sufficiency  of  the  indictment  is  to  be 
tested,  not  by  the  rules  of  the  common  law,  but  by  the  require- 
ments of  the  particular  statute  upon  which  it  is  bottomed,  and  the 
practitioner  is  particularly  cautioned  as  to  the  danger  of  following 
forms  and  precedents  based  upon  statutes  other  than  his  own.* 
It  is  necessary  to  set  forth  all  the  constituent  facts  and  circum- 
stances necessary  to  bring  the  accused  precisely  within  the  statu- 
tory provisions*  with  certainty  and  distinctness,' and  in 'such  a 
manner  as  to  apprise  the  defendant  of  the  precise  nature  of  the 
charge  made  against  him  *  and  to  enable  him  to  meet  the  facts 
expected  to  be  proved.* 

Vo  Toohnioal  Words  are  necessary,  as  in  charging  common-law 
offenses,®  and  it  is  sufficient  to  describe  the  offense  in  ordi- 
nary   and     concise    language,''   without    charging    matters    of 

charge  against  him,  and  that  he  can-  Com.  v,  Hampton,  3  Gratt.  ( Va.)  562 ; 
not  be  convicted  on  an  indictment  for  Com.  v,  Ketner,  92  Pa.  St.  372,  hold- 
larceny.     See  further,  McCann  x;.  U.  ing  that  the  indictment  must  rest  upon 
S.,  2  wjoming  274.  some  statute;  Griffin  v.  State,  4  Tex. 
1.  People  v.  Johnson,  71  Cal.  384;  App.  390;   Taylor  v.  State,  29  Tex. 
State   V,   Roubles,  43  La.  Ann.  200;  App.  466;  U.  S.  v.  Mills,  7Pet.  (U.  S.) 
State  V,  Flicker,  45  La.  Ann.  646;  138;  U.  S.  v,  Britton,  107  U.  S.  655. 
State  ti.  Trolson,  21  Nev.  419;  People  8.  State  v.  Palmer,  32  La.  Ann.  565; 
I'.  Hill,  3  Utah  334;  State  v.  Noland,  U.  S.  v.  Cook,  17  Wall.  (U.  S.)  168; 
III  Mo. 473,   wherein  the  court  says:  Noble  v.  State,  59  Ala.  73,  wherein  it 
"It  is  useless    to   go  to  the  English  is  said  that  greater  certainty  is  required 
cases  for  precedents.    The  purpose  of  than  in  the  pleadings  in  ciyil  cases, 
the  statute  is  clear."  4.  State  v,   Griffith,  45    Kan.    142; 
a.  State  V.  Govan,  48  Ark.  76;  State  Com.  v.  Simpson,  9  Met.  (Mass.)  138; 
7.  Hunnicut,   34  Ark.    562;  State  v.  State  v.  Stimson,  24  N.  J.  L.  9;  Tay- 
Farrington,    59   Minn.    147,   wherein  lor  v.  State,  29  Tex.  App.  466,  wherein 
Mitchell,  }.,  says  that  the  effect  of  the  Davidson,  J.,  says:  **An    indictment 
statute  is  merely  to  do  away  with  the  must  charge  the  particular  offense  for 
necessity  of  a  trespass,  and  that  it  does  which  the  conviction  is  sought,  and 
not  change    the    rules  of    pleading ;  with  such  certainty  as  will,  if  it  should 
Hamuel  V.  State,  5  Mo.  260;  State  v,  become  necessary  to  do  so,  enable  the 
Harmon,  106 Mo.  635 ;  States.  Gabriel,  party  indicted  to  plead  a  conviction  or 
88  Mo.  631 ;  State  v.  Messenger,  58  N.  acquittal  thereunder  in  bar  of  a  subse- 
H.  348;  People  V.  Allen,  5  Den.  (N.  quent  prosecution  for  that  offense." 
Y.)  76,  cited  in  State  v.  Gabriel,  88  5.  State  v.  Sweet,  2  Oregon  127.    See 
Mo.  631;  Gaddy  v.  State,  8  Tex.  App.  also  infra,  IV.  Pleading  and  Proof. 
137;  Evans  V.  U.  S.,  153  U.S.  584;  U.  6.  U.  S.  v.  Sander,  6  McLean  (U. 
S.  V.  Baugh,  4  Hughes   (U.  S.)  501.  S.)  598;  U.  S.  v.  Lancaster,  2  McLean 
See  also  Reeves  v.  State,  95  Ala.  31,  (U.  S.)  431 ;  U.  S.  v.  Mills,  7  Pet.  (U. 
wherein  Thorington,  J.,  says  that  the  S.)  142. 

indictment  should    follow    the  form  7.  State    v,  Trolson,  21   Nev.  419; 

prescribed  by  law ;   Johnson  v.  People,  Leonard  v.   State,  7  Tex.  App.  417, 

113111.  99;  State?'.  Adamson,  114  I nd.  See  also  State  v.  Nicholson,  67  Md. 

216;  State  V.  Eames,  39  La.  Ann.  986;  i,  wherein  it  is  said  that  certainty  to  a 

State  V.  Stimson,  24  N.  J.  L.  9;  State  certain  extent  in  general  is  all  that  is 

T'.  Heaton,  81  N.  Car.  542,  wherein  required. 

^he,  J.,  says  that  <*the  indictment  Surplnsaffe.  —  Under  an  indictment 

oiU3t  state  all  the  circumstances  which  against  a  state  treasurer,  the  general 

constitute  the  definition  of  the  offense  designation  of  the  offense  in  the  com- 

in  the  statute,  so  as  to  bring  the  de-  mencement  of  the  indictment  as  **  em- 

fendant  precisely   within   it,"  citing"  bezzlement  of  public  money  exceeding 

State  V.  McKenzie,  42  Me.  392,  and  in  amount  the  sum  of  $100,000,'*  is  not 
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evidence.^  or  dettihg    forth   ingredients  not  tontained  In  the 
statute.' 
*.  Charging  tHb  Offense  in  the   Language  oi?  the 

StATUTfe. — As  in  prosecutions  for  othtsr  statutory  offensesi  the 
overwhelikiing  weight  of  authority  is  that  it  is  sufficient  to  charge 
the  crime  in  the  language  of  the  statute  ('  but  this  rule  is  to  be 
limited  to  cases  where  the  words  5f  the  statute  themselves  fully, 
directly^  and  expressly,  without  any  uncertainty  or  ambiguity^  set 
forth  all  the  elements  necessary  to  constitute  the  offense.^ 

Wttdi  tf  XqitlTttlMit  la^rik — But)  although  it  is  usually  safe  to 
charge  the  offense  in  the  language  of  the  statute^  it  is  not  abso- 
lutely necessary  to  do  so,  and  it  is  sufRcient  if  the  statute  ifi 

objectionable  because  there  is  no  sUch  guage  of  the  statute  is  substintiall/fbl- 

offense    as    embetialement    of    public  lowed)  citing  State  v.  Mohr,  68  Mo. 

money,  the  word  "  public  "  being  sur-  303,  State  v.  Coulter,  46  Mo.  565,  and 

plusage.     State  v.  Munch,  :>2Minn.  67.  State  r.  Johnson,  93  Mo.  319;  State  r. 

1.  Btate  f>.  Broughton^  71  Miss.  90.  Stimson,  34  N.  J.  L.  9;  People  t\  Mc- 

Si  State  V.  Comings^  54  Minn.  359,  Hale  (Supreme  Ct.)i  39  N.  Y.  St.  Rep. 

wherein  it  was  held  unnecessary   to  758;  State  t^.  Sweet,  2  Oregon  lay;  State 

aver  a  demand  of  the  property  in  ad-  v.  Reinhart^  26  Oregon  466 :  State  r. 

dition  to  the  fact  of  the  actual  add  Newton,  26  Ohio  St.  265;   Hodges  t. 

wrongful  conversion,  citing  State  v.  State,  as  Tex.  App.  415;  Btotvnr.  State, 

New,  22  Minn.  76*  33  Tex.  App.  214;  Crump  xK  Statei«3 

8.  State  V,  Turner,  10  Wash.  94,  cit-  Tex.  App.  615 ;  People  %\  Hill,  3  Utah 

ing  6  Am.  &  Eng.  Encyc*  Law  496;  U.  334.     See  also  State  v.  Noel,  s  Blackf. 

S.  V.  Mills,  7  Pet.  (U.  6.)  138;  U.  6.  v,  (Ittd.)  548,  wherein  the  objection  *a5 

BrittoU)  107  U.  S.  655,  citing  U»  S.  !».  that  the  indictment  did  not  charge  at 

Gook,  17  Wall.  (U.S.)  168;  U.S.r.Sim-  what  time  a  ju.«<tice  of  the  peace  re- 

mons,  9S5  U.  S.  360;  U.  S.  r.  Carll,  105  ceived  certain  money  with  the  emUez- 

U.  S.  611,  and  U.  S.  v.  Pond,  2  Curt,  clement  of  which  he    was  charged: 

(Ui  S.)  265;  U.  S.  t;.  VoorheeS}9  Fed.  State  v,  Noland,  iii  Mo.  473,  whereifl 

Rep.  143;  U.  S.  V.  Sander,  6  McLean  the  question  Was  whether  or  not  the 

(U.  S.)598i  U.  S.  V.  Patterson,  6  Mc-  intent  was   properly  charged,  citing 

Lean   (U.  S.)  466;  Lang  x\  State,  97  Ker    v.  People,  no  111.  ^9,  People 

Ala.  41 ;  Hoyt  v.  State,  50  Ga.  313 ;  Bui-  v.  Tomlinson,   66  Cal.  344^  Golden  v, 

loch  V,  State,  10  Ga.  47 ;  People  v,  Tom-  State,  22  Tex.    App.  i,  and  Com.  f. 

linson,  66  Cal.  344;  Thomas  v.  State,  Bennett,  118  Mass.  443;  U.  S;  v,  Laii- 

33  Fla.  \(>\s  folio-wing  People  v,  Tom-  caster,  a  McLean  (Ui  S;)  431,  wherein 

linson,  66  Cal.  344.;  Ker  v.  People,  no  the  indictment  was  based  on  Act  U.  9. 

111.  649;  Ritter  t.  State,  in  Ind.  324,  March  3,  1825,  §  21,  denouncing  the 

wherein  it  is  said  that  as"  a   aeneral  embezslement  of  mail  matter, 

rule  it  is  safe  to  adopt  and  follow  the  4;  Evans  t;.   U.  S.,  m3  U.  8^  584; 

terms  and    language  of   the  statute;  U.  S.  v.  Carll,   105  U.'S.  6n;  U.S. 

State   V,   Fricker,   45  La.   Ann.   646;  r.C!ook,  17  Wall.  (U.  S.)  168;  U;  S.  r. 

State  V,  Walton,  62  Me.  106,  in  which  Cruikshank,  92  U.   S<  542;    U.  S.  t 

case  Barrows,  J.,  says  that  "  it  is  not  for  Simmons,  96  U.  S.  360 ;  U.  S.  v.  Hess, 

the  court  to  require  either  allegation  124  U.  S.  4831  Pettibone  v.  U;  S.,  148 

or  proof  of  that  which  the  legislature  U*  S.  197 }  In  re  Greene,  52  Fed.  Rep. 

have  omitted  in  their  definition  of  the  104,    and  U.  S.  v.  Britton,  107  U.  S. 

crime,  nor  to  carry  that  which  is  de-  655.     See  futthcr  State    v.    Stimson, 

scriptive  of  one  class  of  oflfehses  into  94  N.  ]«  L.  9,  wherein,  although  the 

either  of  the  others  as  an  essential  req-  court  recogniises  that  ordinarily  it  is 

uisitej"  State  vi  Adams,  108  Mo;  208,  sufficient  to  charge  the  offense  in  the 

wherein  the  court  says  that  the  uni-  language  of  the  statute,  it  is  said  that 

form  rule  of  the  court  has  been  that  an  in  all  cases  the  offense  must  be  set 

indictment   for  an  offense  created  by  forth  with  clearness,  and  with  all  nee- 

the  statute  will  be  sufficient  if  the  Ian-  essary  certainty  to  apprise  the  party 
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substantially  followed,  or  if  words  of  equivalent  import  are  used.^ 
3.  Ayerments  Contained  in  Indictments  for  Larceny. — Although 
the  statute  provides  that  certain  acts  of  conversion,  etc.,  shall 
constitute  larceny,  an  indictment  for  larceny  is  not  sufficient,^  but 
the  indictment  should  contain  all  the  material  averments  which 
are  essential  in  an  indictment  for  larceny,  such  as  allegations 
concerning  the  property,  ownership,  intent,  etc.,'  and  may  conclude 
with  the  averment  "and  so  did  steal,  take,  and  carry  away,"  etc.^ 
Such  conclusion,  however,  is  not  necessary,^  especially  where  the 
statute  does  not  declare  that  the  acts  enumerated  shall  constitute 
larceny .•  But  it  does  not  vitiate  the  indictment,  nor  render  it 
duplicitous  as  charging  both  embezzlement  and  larceny.^ 

accused  of  the  offense  with  which  he  contain  the  material  averments  neces- 

stands  charged.  sary  in  larceny  are  based  upon  statutes 

1.  People  v.  Potter,  35  Cal.  no;  which,  after  defining  the  acts  constitut- 
State  V,   Eames,    39    La.    Ann.    986;  ing  embezzlement,    declare  that  the 

iohnson  V.  People,  113  111.  99,  wherein  person    guilty  of  such   acts  shall  be 

lalkley,  }.,  says  that  the  pleader  must  deemed  to  have  feloniously  stolen,  etc. 

either  charge  the  offense  in  the  Ian-  4.  Rex  v.  Johnson,  3  M.  &  S.  539, 

giiage  of  the    act   or   specifically  set  wherein  Le   Blanc,  J.,  says  that  this 

forth  the  facts  constituting  the  same ;  form  has  been  pursued  ever  since  the 

State  V,  Heaton,  81  N.  Car.  542.  enactment  of  the  statute;  Kibs  v.  Peo- 

2.  Jones'  Case,  2  East  P.  C.  576;  pie,  81  111.  599;  State  v.  Pierce,  77 
States.  New^,  22  Minn.  76;  State  Iowa  245 ;  State  t;.  Walton,  62  Me.  106 ; 
V.  Farrington,  59  Minn.  147;  Com.  v.  State  v,  Butler,  26  Minn.  90,  citing 
Simpson,  9  Met.  (Mass.)  138;  Com.  States.  New,  22  Minn.  76;  State  t;.  Gil- 
V.  Doherty,  127  Mass.  20,  citing  Com,  more,  no  Mo.  i;  State  v.  Isensee,  12 
V.  ICing,  9  Cush.  (Mass.)  284,  Com.  v.  Wash.  254. 

O'Malley,  97  Mass.  584,  and  Com.  v,  5.  State  v.  Reinhart,  26  Oregon  466; 
Berry,  99  Mass.  428.     See  also  People  State  v.  Sweet,  2  Oregon  127 ;  State  v. 
v.  Dumar,  106  N.  Y.  502,  wherein  it  Adams,  108  Mo.  208,  wherein  the  court 
was  held  that  although  the  statute  pro-  says     that    such    concluding    words 
▼ided  that  larceny  should  consist  of  '*  merely  state  conclusions,  which  are 
certain  acts   formerly    and   generally  not  justified  by    the   facts  stated  in 
known  as  larceny,  embezzlement,  and  the  body  of  the  indictment,"  citing- 
false  pretenses,  respectively,  the  indict-  Hamuel  v.  State,  5  Mo.  261,  and  Com. 
ment   must    accurately    and    clearly  v.  Simpson,  9  Met.  (Mass.)  141. 
charge  all  the   ingredients  of  which  •.  State  x/.  Lanier,  89  N.  Car.  517,  in 
the  offense  is  composed,  so  as  to  bring  which  case  the  indictment  was  framed 
the  accused  within  the  true  meaning  under  a  statute  which  made  the  offense 
and  intent  of  the  statute  defining  the  a  felony  and  punished  it  as  larceny 
offense.  without    declaring    that    the    offense 
3.  Rex  V.  M'Gregor,  3  B.  &  P.  106,  should  constitute  larceny.    An  allega- 
a  East  P.  C.  576,  2  Leach  C.  C.  932;  tion  in  the  indictment,  ''tindso  the  Ju- 
State  V.  Tracer,  73  Md.  447;  State  v.  tots,  etc.,  do  say,"  that  the  defendant 
Collins,   4    N.     Dak.    433,     wherein  **  feloniously  did  steal,  take,  and  carry 
Bartholomew,  C.  J.,  says :  "Embezzle-  away,"  etc.,  was  considered  mere  sur- 
ment  being  a    cognate  offense  with  plusage  which  might  be  stricken  out 
Urceny,  it  has  ever  been  held  that  the  of  the  instrument, 
•ame  rules  with  reference  to  the  prop-  7.  State  t;.   Adams,    108  Mo.    208; 
«rty  embezzled,   and  the  ownership  State  v.  Gilmore,  no  Mo.  i;  State  v. 
thereof,  and  the  fraudulent  intent  to  Isensee,  12  Wash.  254,  wherein  Dun- 
convert  the  property,  apply  in  cases  of  bar,  J.,  says:    "Whether  it  be  called 
embezzlement  that  apply  in   cases  of  larceny  or  embezzlement   can  be  of 
larceny."  But,  as  said  by  Fenner,  J.,  in  little  aid  to    him    in    preparing    his 
State  V.  Fricker,  45  La.  Ann.  646,  the  defense  to  the    acts    charged."     See 
Vljudications  requiring  indictments  to  also  State  v.  Fain,  106  N.  Car.  760. 
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4.  The  Fiduciary  Belation. — It  is  necessary  to  charge  distinctly 
the  fiduciary  relation  existing  between  the  defendant  and  the 
owner  of  the  property,  as  that  the  defendant  was  an  agent, 
servant,  or  clerk,  or  that  the  property  embezzled  was  held  by  him 
pursuant  to  a  trust  or  bailment.^ 

liMto  Showing  tho  lidndary  EeUtion. — There  need  be  no  direct  aver- 
ment in  express  words  that  the  defendant  was  a  bailee,  trustee,  or 
agent,  where  facts  are  set  forth  showing  that  he  was  such.* 

Hrtionlnn  Concerning  Dofondant's  Fidndnry  Capaeitj. — It  is  not  sufficient 
to  charge  that  the  defendant  did  then  and  there  feloniously  and 
fraudulently  embezzle  certain  property,  naming  the  owner,'  but 
the  fact  that  the  defendant  was  an  agent,  or  that  he  was  employed 
by  another,  should  be  set  out  in  ordinary  and  concise  language,^ 

Bmnooni  Dofcrlption  as  81mi»lo  Lar-  Wash.  94;  McCann  v.  U.  S.,  a  WjO' 

oony. — In   Com.   v.  Pratt,   137    Mass.  ming  274,  wherein  Peck,  J.,  declared 

96,  the  indictment  was  held  defective  that  after  careful  search  he  had  been 

because  it  described  the    offense    as  unable  to  find  anj  authority  for  a  dif- 

having  been  committed  in  violation  of  ferent  rule. 

Gen.  Stat.  Mass.,  c.  161, 4  39,  denouncing  Statute  Dlapenalng  wltli  SpecfficatlOB 
embezzlement  bj  an  officer  or  employee  of  Partlcnlan. — ^The  rule  requiring  a 
of  an  incorporated  bank,  and  concluded  specific  averment  of  the  defendant's 
with  the  allegation  that  the  defendant  fiduciary  character,  instead  of  being 
had  committed  the  crime  of  simple  changed,  is  expressly  recognized  b/ 
larceny,  whereas  the  statute  provided  Cr.  Code  111.,  ^  82  (Rev.  Laws  III. 
that  the  defendant  should  be  deemed  1874,  P*  3^)»pi'o^i<^i"g  that  it  shall  be 
guilty  of  larceny  in  said  bank  and  sufficient  to  allege  generally  an  em- 
be  punished  by  imprisonment  not  bezzlement,  fraudulent  conversion,  or 
exceeding  ten  years,  etc.;  the  mis-  taking  with  such  intent,  of  funds  of 
take  having  been  made  of  confus-  such  person,  bank,  incorporated  com- 
ing the  crime  denounced  by  section  pany,  etc.,  to  a  certain  value  or 
39  with  that  denounced  in  section  38,  amount,  without  specifying  any  partic- 
which  was  aimed  against  embezzle-  uiars  of  such  embezzlement.  Kibs  v. 
ment  by  officers,  agents,  etc.,  of  incor-  People,  81  111.  599. 
porated  companies  or  private  persons,  ConatltuttonaUty  of  Statute. — Upon 
and  which  declared  that  a  person  the  question  of  the  constitutionality  of 
guilty  thereunder  should  be  deemed  to  a  statute  dispensing  with  the  necessity 
have  committed  simple  larceny,  the  of  setting  forth  the  fiduciary  relation 
crimes  of  simple  larceny  and  larceny  and  its  breach,  reference  is  made  to 
in  a  bank,  and  the  penalty  therefor,  McCann  v.  U.  S.,  2  Wyoming  274, 
being  altogether  different.  wherein  Peck,  J.,  expresses  the  opinion 

1.  Exp.  Hedley,  31  Cal.  108;  People  that  such  a  statute  would  not  be  up- 
v.  Smith,  23  Cal.  280;  Kibs  r.  People,  held.  This,  however,  is  ^^lY^r. 
81  111.  599;  State  f .  Roubles,  43  La.  2.  State  v.  Dodson,  73  Mo.  283,/tf/- 
Ann.  200;  Com.  v,  Wyman,  8  Met.  lowing  State  v.  Meyers,  68  Mo.  266; 
(Mass.)  247 ;  People  v.  Tryon,  4  Mich.  State  v.  Washington,  41  La,  Ann.  778; 
665 ;  State  v.  Farrington,  59  Minn.  147;  State  v.  Eames,  39  La.  Ann.  986,  hold- 
State  V,  Munch,  22  Minn.  67;  Hamuel  ing  that  an  indictment  charging  that 
V,  State,  5  Mo.  260;  State  v,  Harmon,  the  funds  were  intrusted  to  the  de- 
106  Mo.  635;  State  v.  Hall,  126  Mo.  fendant*  "aj  treasurer,"  sufficiently 
585-,  State  V,  Noland,  in  Mo.  473;  averred  that  the  defendant  was  treas- 
State  i\  Messenger,  58  N.  H.  348;  urer,  etc. ;  Heller  v.  People,- 2  Colo. 
People  V.  Stein,  i  Park.  Cr.  Rep.  (N.  App.  459,  citing  \i\\h  approval.  People 
Y.  Supreme  Ct.)  202,  citing  People  v.  Neyce,  86  Cal.  393. 
V.  Allen,  c  Den.  (N.  Y.)  76;  State  v,  3.  McCann  v.  U.S.,  2  Wyoming  274. 
Longworth,  41  Tex.  162;  Calkins  v,  4.  State  v.  Trolson,  21  Nev.  419; 
State  (Tex.  Crim.  App.  1895),  29  S.  State  v.  Combs,  47  Kan.  136;  Lycan 
W.   Rep.   1081;    State   v.  Turner,    10  i;.  People,  107  111.  423. 
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and  it  must  be  charged  by  whonti  the  agency  was  created.^ 

Vatnie  and  Seope  of  Employment. — It  is  sufficient  to  describe  the  de- 
fendant as  a  clerk,  agent,  or  servant,  the  terms  used  in  the  statute, 
the  prosecutor  selecting  the  word  that  is  most  appropriate,^  with- 

Snrxdnaage. — ^The  word   accommoda-  ceive,  etc.;  People   v.  Treadwell,  69 

/«»,  in  an  information  alleging  that  Cal.  226,  wherein  it  was  said  that  al- 

the  defendant  had  been  intrusted  with  though  the  words  agent  and  servant  are 

the  possession  of   certain  property  as  not  wholly  synonymous,  both  relate  to 

bailee  accommodatumy  has  no  common  voluntary  action  under   employment, 

acceptation,   and  is   mere  surplusage  and  each  embraces  the  idea  of  service, 

which  does  not  tend  to  the  prejudice  and  that  where   the  defendant  is  de- ' 

of  the  defendant.    People  v.  Flores,  scribed  as  the  agent  and  servant  of  an* 

"64  Cal.  426.  other,  it  may  be  proved  that  he  was  an 

1.  State  V.  Stimson,  24  N.  J.  L.  9.  agent.     See  also  Lycan  v.  People,  107 

But  it  is  sufficient  to  charge  that  the  111.  423. 

defendant,   being  then  and  there  the        Agent  for  Hire. — When  the  statute  de- 
clerk  and  agent  of  named  persons,  as  nounces  embezzlement  by  an  agent  for 
such  agent  and  clerk  was   then  and  hire,  it  must  be  distinctly  charged  that 
there  intrusted,   etc.     Wise  v.   State,  the  defendant  was  an  agent  for  hire. 
41  Tex.  139.  See  also  State  v.  Grisham,  Terry  v.  State,  i  Wash.  277. 
90  Mo.  163,  wherein  it  was  held  that        Description  of  Clerk  as  Agent. — The 
an  indictment  drawn  under  Rev.  Stat,  word  agent  is  not  a  sufficient  descrip- 
Mo.,§  1322,  denouncing  the  embezzle-  tion    where    the    statute    is    directed 
ment  of  any  property  or  valuable  secu-  against    embezzlement    by    servants, 
rity,  etc.,  by  any  clerk  or  other  bailee,  bailees,  and  clerks.     Hamuel  v.  State, 
should    allege    by    whom    a    chattel  5  Mo.  260.     See  also  People  v.  Allen, 
mortgage,  with  the  embezzlement  of  5  Den.  (N.  Y.)  76,  wherein  an  indict- 
which  the  defendant  is  charged,  was  ment  was  held  bad  which  avjerred  that 
delivered    to   him,  and  that  it  is  not  the  defendant,  as  the  agent  of  a  named 
sufRcient  to  aver,  after  describing  the  person,  received,   etc.,  although   this 
chattel  mortgage,  and  stating  by  whom  allegation  was  followed  by  a  charge 
and  to  whom  it  was  executed,  that  it  that  the  defendant,  having    received 
^^•as  then  and  there  delivered  to  the  de-  certain  money  which  came  to  his  pos- 
fendant  as  bailee.  session  by  virtue  of  his  employment  as 
Agent  of  Partnership. — In  State   v,  such  servant,  and  while  he  was  such 
Mohr,  68  Mo.  303,  it  was  held  that  an  servant,  did  feloniously  embezzle,  etc. 
indictment  charging  the  defendant  as        The  Relation  of  Attorney  and  Client. — 
agent  of  a  partnership  need  only  state  In  People  v.  Converse,  74  Mich.  478, 
the  style  and  name  of  the  partnership  it  was  held  that  the  defendant  might 
without  giving  the  names  of  the  indi-  be  convicted  upon  evidence   showing 
vidual    partners,    the   decision   being  that  the  relation  of  attorney  and  cli- 
based,  in  part  at  least,  upon  Wagn.  Stat,  ent  existed,  although  the  indictment 
Mo.,  1090,  ^  27,  declaring  Uiat  no  in-  charged  merely  that  the  money  had 
dictment  shall  be  deemed  invalid  for  come  into  his  possession  by  virtue  of 
any  defects  or  imperfections  which  do  his  employment  as  an  agent.     But  in 
not  tend  to  the  prejudice  of  the  sub-  People  v.  Tryon,  4  Mich.  665,  ap  in- 
stantiai  rights  of  the  defendant  upon  dictment  describing  the  defendant  as 
the  merits.      See  also  Rex  v.  Leach,  an  attorney  at  law,  and  averring  that 
3  Stark.  70,  14  E.  C.  L.  165,  holding  the  defendant  collected  and  received 
that  a  ser\'ant  in  the  employment  of  a  money  belonging  to  a  named  person, 
partnership  is  the  servant  of  each  part-  which  sum  the  defendant  so  collected 
ner,  and  that  if  he  embezzle  the  private  and  received  in  the  capacity  of  an  at- 
money  of  one,  he  may  be  charged  un-  torney  at  law,  for,  and  in   behalf  of, 
<^r  39  Geo.  III.,  c.  85  as  the  servant  of  and  in  the  name  of,  said  named  person 
the  individual  partner.  who  was  described  as  the  owner  of  the 
t.  State  XK  Roubles,  43  La.  Ann.  200;     money,    was    considered    vicious  be- 
State  V,  Fain,  106  N.  Car.  760,  wherein  cause  it  did  not  distinctly  aver  that  the 
It  was  considered  sufficient  to  charge    relation  of  attorney  and  client  existed 
that  the  defendant  was  employed  as  an    between  the  defendant  and  the  person 
agent,  and  as  such  was  intrusted  to  re-    described  as  the  owner  of  the  money. 
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out  setting  out  in  detail  the  duties  of  the  defendant,  or  the  pur- 
poses  for  which  he  was  employed.^ 

GhiiMte  «r  fh«  BidlflMit. — It  is  believed  that,  according  to  the 
weight  of  authority,  the  indictment  need  not  set  forth  the  pur- 
poses for  which  the  property  was  intrusted  to  the  defendant,  nor, 

where  he  was  a  bailee,  state  the   purposes  of  the   bailment* 

1.  Wise  V.  State,  41  Tex.  139,  where-  plains  that  in  Com.  v.  Smart,  6  Gray 
in  it  was  considered  sufficient  to  allege  (Mass.)  15,  which  was  relied  upon  bj 

,  simplj  that  the  defendant  was  the  agent  the  defendant,  the  indictment  was  bad 
of  named  persons,  and,  as  such  agent  because  it  undertook  to  set  out  the 
and  clerk,  was  then  and  there  intrust-  particular  terms  under  which  the 
ed,  etc. ;  State  v.  Adams,  108  Mo.  208,  property  was  intrusted  to  the  defend- 
wherein  an  averment  that  the  defend-  ant,  and  omitted  a  whole  clause 
ant  was  the  agent  and  collector  of  a  which  was  necessary  to  determine  the 
certain  private  person,  and  that  by  vir-  relation  which  the  defendant  bore  to 
tue  of  his  employment  as  agent  and  the  owner  of  the  property;  Com.  t*. 
collector  he  received  and  took  into  his  Butterick,  100  Mass.  i,  wherein  it  was 
possession  a  certain  described  piano,  considered  sufficient  to  charge  that 
was  considered  sufficient  to  meet  proof  bonds  were  delivered  to  the  defendant 
that  the  defendant  acted  as  agent  for  in  trust  and  confidence  to  be  kept  by 
the  sale  of  pianos,  under  a  contract  by  him  until  called  for ;  Com.  v.  Con- 
which  he  agreed  to  take  the  instru-  cannon,  5  Allen  (Mass.)  502,  in  which 
ments  on  consignment  and  sell  them,  case  the  indictment  charged  that  a 
and  promptly  remit  the  proceeds,  deed  was  delivered  to  the  defendant  to 
whether  in  notes  or  money ;  State  v.  be  delivered  by  him  to  the  i>erson  to 
Meyers,  68  Mo.  266,  holding  that  the  whom  it  was  executed,  and  that  the 
contract  between  the  defendant  and  his  defendant  took  it  and  received  it  for 
principal  need  not  be  set  out ;  State  v,  the  purpose  of  so  carrying  and  deliver- 
Wilson,  loi  N.  Car.  730,  wherein  the  ing it;  Territory  t».  Maxwell,  2  N.  Mex. 
indictment  was  framed  under  Code  N.  250,  holding  that  the  indictment  need 
Car.,  §  1014,  and  it  was  held  necessary  not  charge  the  object  for  which  monej 
to  set  out  any  breach  of  trust  or  abused  was  received  by  the  defendant  other- 
confidence,  **  other  than  such  as  results  wise  than  by  an  averment  that  it  was 
from  the  relation  of  master  and  serv-  received  in  the  name  and  for  the  sc- 
ant ;"  Fleener  v.  State,  58  Ark.  98,  count  of  a  named  person, 
wherein  an  allegation  that  the  defend-  PahUe  Offloen. — An  indictment  sl- 
ant was  "  the  agent  of  the  Pacific  Ex-  leging  that  the  defendant  was  a  duly 
press  Company  at  Wheatley,  Ark.,"  qualified  and  active  deputy  county  as- 
was  considered  a  sufficient  description  sessor,  and  that  the  money  charged  to 
of  the  agency.  have  been  embezzled  he  had  received 

2.  State  T/.  Turner,  10  Wash.  94,  as  such  deputy  for  the  use  and  benefit 
distinguishing  Com.  v.  Smart,  6  Gray  of  said  county,  is  not  open  to  objec- 
(Mass.)  15;  State  v,  Whiteman,  9  tions  that  it  fails  to  state  in  what  man- 
Wash.  402,  holding  that  it  was  suffi-  ner  or  for  what  purpose  the  defendant 
cient  to  allege  that  the  defendant  was  received  the  money,  or  how  or  in  what 
assignee  of  named  persons,  and  as  such  manner  the  same  was  for  the  use  and 
assignee  was  intrusted  with  moneys  benefit  of  the  county.  People  v,  Cob- 
and  funds,  etc. ;  People  v.  Hill,  3  Utah  ler,  108  Cal.  538. 

334,  wherein  the  court  says  that  it  has  In  State  v.  Eames,  39  La.  Ann.  986, 
frequently  been  held  sufficient  to  it  was  determined  that,  although  the 
charge  that  the  defendant  was  the  statute  (Rev.  Stat.  La.,  $903),  provided 
agent  of  the  person  whose  property  that  any  officer  of  the  state  who  should 
was  embezzled,  and  that  he  received  it  embezzle  money  **  which  he  is  author- 
as  agent,  without  setting  out  in  detail  ized  to  collect,  or  which  may  be  in- 
the  nature  and  purpose  of  the  agency,  trusted  to  his  safe-keeping  or  dis- 
and  that  it  is  not  perceived  why  a  dif-  bursement,  or  for  any  other  purpose," 
ferent  rule  should  apply  to  a  bailee  etc.,  an  averment  simply  that  the 
than  to  an  agent,  one  being  no  less  a  money  was  intrusted  to  the  defendant 
generic  term  than  the  other,  and  ex-  "  as  treasurer  of    the    public   school 
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But  the  decisions  are  in  conflict  upon  this  question,  and  it  has 
been  maintained  that  such  averments  are  necessary,^  especially 
when   the   statute  enumerates  certain  particular   purposes  for 

funds,"  without  an  allegation  as  to  the  and  county,  was  defective.    The  in- 

purpose  for  which  the  money  was  in-  dictment  should  have  charged  when 

trusted   to    him,    was    sufficient,    the  and  how  he  was  appointed,  and  the 

court    saying:     **  It   is    not  ♦  ♦  ♦    a  authority  for  his  appointment, 

mere  inference  from  the  words  used  in  Aiding    Embezzlement     of    Public 

the  indictment,  but  an  integral  part  of  Money. — Where     the      statute     de- 

their  essential    meaning,  that  school  nounces  as  embezzlement  the  aiding 

funds  intrusted  to  defendant  *  as  treas-  or  participating  in  the  act  of  conver- 

urer'  were  so  intrusted  for  *  safe-keep-  sion  of  public  money  by  the   person 

ing  or  disbursement,'  within  the  pur-  intrusted  therewith,  an  indictment  for 

view  of  the  statute."  aiding  or  participating,  etc.,  need  not 

Direct  and  Explicit  Averment. — In  charge  that  the  defendant  was  a  public 

State  V.  Munch,  22  Minn.  67,  an  in-  officer  or  person  intrusted   with    the 

dictment  charging  that  the  defendant,  money.     Brown  v.  State,  18  Ohio  St. 

being  then   and  there  a  person  em-  497. 

plojed  in  the  public  service  of  the  state  1.  People  v,  Cohen,  8  Cal.  42 ;  Peo- 
as  treasurer  of  the  said  state,  and  in-  pie  v.  Peterson,  9  Cal.  313;  People  v. 
trusted  as  such  treasurer,  etc.,  while  it  Poggi,  19  Cal.  600;   Carter  v.  State, 
contained  no  direct  and  explicit  aver-  53  Ga.  32)3;  State  v.  Griffith,  45  Kan. 
ment    that    he    was    state    treasurer,  142,  wherein  Johnston,  J.,  says:  **The 
was  considered   sufficient,  as   it  was  mere  allegation  that  he  was  a  bailee 
impossible    not    to  understand    from  is  too  general  and  indefinite,  and  does 
the   indictment    that    such    was    the  not  fairly  inform  the  defendant  of  the 
fact.  nature  and  cause  of    the    accusation 
Officer* s  Election  or  Appointment. —  made  against  him.     The  information 
It  is  not  necessary  to  set   forth   the  should  state  who  placed  the  property 
various  steps  by  which  the  defendant  in  the  hands  of  the  defendant,  the  pur- 
acquired  his  office  or  authority.    State  pose  or  use  to  which  it  was  to  be  ap- 
V.  Brooks,  42  Tex.  62,  wherein  the  de-  plied,  and  the  time  within  which  this 
fendantwas,  as  deputy  sheriff ,  collector  purpose  was  to  be  carried  out,  or  the 
of  taxes;  State  t^.  Nicholson,  67  Md.  i,  time  within  which  the  property  was 
holding  that  it  was  sufficient  to  charge  to  be  returned.    The  details  need  not 
that  the  defendant  was  collector    of  be  set  out  with  unnecessary  particu- 
state  and  county  taxes,  etc.,  and  that  as  larity,  but  the  defendant  should,  so 
such  he  did  collect  the  same,  etc.,  with-  far  as  is  reasonably  practicable,  be  in- 
cut charging  that  the  defendant  had  formed  by  the  information  of  the  pre- 
been  duly  appointed  collector,    etc.,  cise  nature  of  the  charge  made  against 
citing  Rex  v.  Hollond,  5  T.  R.  607,  a  him."     And  the  learned  judge  says 
casein  which  the  defendant  was  tried  that,  although  Mr.  Bishop  doubts  the 
for  malfeasance  in  office ;  State  v.  Goss,  necessity  for  alleging  the  character  of 
69  Me.  22,  wherein  it  was  held  that  an  the  bailment  (Bish.  Stat.  Cr.,  ^422),  he 
indictment  against  a  collector  of  taxes  cites  no  contrary  decision.     See  also 
need  not   charge  how  the  defendant  State  v.    Munch,  22  Minn.  67,  and 
came  into  the  office,  and  that  he  was  Gibbs  v.  State,  41  Tex.  491,  in  which 
dulj  qualified   to  act  as  collector  by  last  case  the  court,  without  expressly 
having  taken  the  oath  and  given  the  passing  upon  the  question,  says  that  it 
bond  required  by  law;  Steiner  r.  State,  may  well  be  conceived  that  the  char- 
33Tex.  Crim.  Rep.  291,  holding  that  acter  of  the  consignment  or  bailment 
an  indictment  against  the  secretary  of  should  be  averred.     In  State  v.  Long- 
si  city  and  superintendent  of  the  city  worth,  41  Tex.  162,  an  indictment  was 
water  works  need  not  set  out  the  facts  held  bad  which  alleged  that  a  named 
creating  the  defendant  secretary  and  person  did  intrust  a  gun  to  the  defen- 
superintendent.     But    see    State    v.  dant  as  bailee  for  the  purpose  of  taking 
Flint,  62  Mo.  393,  holding  that  an  in-  it  from  one  named  place  to  another 
dictment  against  a  sheriff  and  county  named  place,  without  any  allegation 
collector,  stating  merely  that  the  de-  whatever  showing  at  what  time  or  to 
iendant  was  the   agent  of  the  state  whom  the  gun  was  to  be  delivered. 
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which  property  shall  have  been  intrusted.^ 

ludim—it  ftr  BMiiTiBf  Eabanled  Propartj. — It  has  been  held  that  in 
an  indictment  for  receiving  embezzled  goods  the  facts  necessary 
to  be  averred  are  the  felonious  embezzlement  and  the  felonious 
receiving,  and  that  a  description  of  the  property  and  the  name  of 
the  owner,  as  well  as  of  the  person  embezzling,  are  sufficient, 
without  setting  out  the  particular  relation  existing  between  the 
owner  and  the  person  embezzling.^ 

5.  Defe&dant'i  Receipt  of  Property  Embezzled. — It  must  be  directly 
and  positively  alleged  that  the  property  came  into  the  defendant's 
possession  and  was  held  by  him  by  virtue  of  his  being  a  servant, 
agent,  bailee,  trustee,  or  officer,  as  the  case  may  be.' 

1.  Sanders  r.  State,  86  Ga.  717,  made  by  a  bailee,  should  not  allege 
wherein  the  indictment  was  bottomed  merely  that  the  defendant  sold  the  prop- 
on  Code  Ga.,  §  w2^y  foHo-xing  Carter  erty  and  converted  the  proceeds  to  his 
V.  State,  53  Ga.  326.  own  use,  but  should  distinctly  allege 

CazTlen,  Porters,  etc.  —  When  the  that  the  defendant  received  the  pro- 
statute  is  confined  to  carriers,  porters,  ceedsof  the  sale;  Ritter  v.  State,  iix 
and  others  especially  engaged  in  car-  Ind.  324;  State  v.  Jamison,  74  Iowa 602; 
rying  property  for  hire,  it  is  not  suf-  Stater.  Roubles,43La.Ann.20o;Com. 
ficient  to  charge  that  the  defendant  t*.  Wy man,  8  Met.  (Mass.)  247;  State 
was  employed  as  a  servant,  or  that  he  v.  Farrington,  59  Minn.  147 ;  State  r. 
was  an  agent,  but  it  must  be  averred  Noland,  iii  Mo.  473,  holding  that  an 
that  the  property  was  intrusted  to  the  indictment  against  a  state  treasurer 
defendant  for  the  purpose  of  being  car-  must  charge  that  he  received  themoner 
ried  and  delivered  for  hire.  Johnson  by  virtue  of  his  office  as  treasurer; 
V.  Com.,  5  Bush.  (Ky.) 430,  wherein  the  Griffin  r.  State,  4  Tex.  App.  412; 
indictment  was  attempted  to  be  drawn  Gaddy  r.  State,  8  Tex.  App.  127; 
under  Rev.  Stat.  Ky.,  c.  28,  art.  12,  ^  2 ;  State  v.  Johnson,  21  Tex.  775 ;  State 
Sanders  r.  State,  80  Ga.  717;  Com.  t».  v.  Longi^'orth,  41  Tex.  162;  Gibbs  r. 
Williams,  3  Gray  (Mass.)  461, yb//<>w^<f  State,  41  Tex.  491;  Baker  v.  State,  6 
in  State  r.  Mims,  26  Minn.  191,  and  Tex.  App.  344;  Taylor  r.  State,  29 Tex. 
Territory  r.  Heacock,  4  N.  Mex.  354;  App.  466. 

White  V.  State,  20  Wis.  22,^^  followed  EmlMzxlemeDtbyBaiikOffleen. — In  U. 

in  Territory  v,  Heacock,  4  N.  Mex.  354.  S.  v.  Northway,  120  U.  S.  327,  it  was 

S.  People  V,  Stein,  i  Park.  Cr.  Rep.  held  that  an  indictment    based   upon 

(N.  Y.  Supreme  Ct.)   202,  in  which  Rev.  Stat.  U.S.,  ^  5209,  against  an  ofii- 

'  case  the  court  referred  to  the  fact  that  cer  of  a  national  banking  association, 

in  an  indictment  for  receiving  stolen  need  not  charge  that  the  moneys  and 

goods  it  is  not  necessary  to  aver  the  funds  had   previously  come   into  his 

time  and  place  of  the  larceny,  although  possession  by  virtue  of  his  office;  and 

such  an  averment  would  be  necessary  in  State  v.  Palmer,  32  La.  Ann.  565, 

in  an  indictment  for  larceny.  in  which  case  the  indictment  was  pre- 

3.  Britton  v.  State,  77  Ala.  202,  hold-  sented  against  a  bank  officer,  and  was 

ing  that  an  indictment  against  a  tax  bottomed  on  Rev.  Stat.  La.,  ^  907,  it  was 

collector,  bottomed  on  Code  Ala.  1876,  held  unnecessanr  to  charge   that  the 

4  4266,  for  failure  to  make  returns  of,  officer  was  in   the   actual  custody  or 

and  to  forward,  **  tax   money    in   his  possession  of  the  money, 

hands,"    should  aver  that  the  money  OflLdal  Giutody  of  SUtte  Officer. — lo 

was  at  the  time  in  the  hands  of  the  ac-  People  v.  McKinney,  10  Mich.  54,  the 

cused,  as  it  may  be  that  he  collected  it  indictment  was   bottomed  on  Comp. 

through  a  deputy,  so  as  to  create  only  Laws  Mich.,  ^  5771  >  providing  that  if 

a  civilliability  upon  himself  and  sure-  any  officer  employed  in  the  treasury 

ties;  Grant  v.  State,  35  Fla.  581,  hold-  of  the  state  "shall  commit  any  fraud 

ing  that  an  indictment  founded  on  Rev.  or  embezzlement  therein,**  etc.   It  was 

Stat.  Fla.,  ^  2454,  denouncing  the  em-  held  unnecessary  to  charge  that  the 

'bezzlement  of  the  proceeds  of  a   sale  embezzlement  was  committed  in  the 

422  Volume  VII. 


Indietmsnt  or  Infonnation.  EMBEZZLEMENT.  Property  Embeuled. 

SoAeienoy  of  Avermento. — No  set  expressions  are  necessary  in  charg- 
ing that  the  property  came  into  the  defendant's  possession  and 
custody  by  virtue  of  his  employment,  etc.,  but  the  fact  must  be 
expressly  alleged  and  must  not  be  left  to  inference.* 

treasury,  and  that  it  was  sufficient  to  that    the  defendant  was  collector  of 

allege  the  embezzlement  of  moneys  of  taxes,  and  that  as  collector  he  collected 

the  state  while  they  were  in  the  de-  the  taxes  for  the  year,  is  good.     State 

fendant's  official  custody,  as  the  words  v.  Nicholson,   67  Md.  i.     And  aver- 

**in  the  treasury"  were  not  used  as  ments  that  the  defendant,  by  virtue  of 

descriptive  of  locality,  and  the  moneys  his  employment  as  aforesaid,  did  have, 

which  were  in  the  official  custody  of  receive,  and   take  into  his  possession 

the  treasurer  were  to  be  considered  as  certain  money,  and  that  it  belonge4  to 

in  the  treasury;  but  it  should  be  dis-  his  principal  and  employer  aforesaid, 

tinctly  charged  that  the  embezzlement  although  not  as  specific  and  certain  as 

was  committed  while  the  money  was  they  could  have  been  made,  sufficiently 

in  the  official  custody  or  control  of  the  show  that  the  defendant  received  the 

defendant,  and  not  merely  that  it  had  money  into  his  possession  by  virtue  of 

been  received  by  him  into  the  treasury,  said    employment   alleged.     State   v, 

1.  Gaddy    v.   State,    8    Tex.    App.  Jamison,  74  Iowa  602.     But,  under  a 

127,  citing  State  v.  Johnson,  21  Tex.  statute  providing  that  if  any  officer, 

775,  State  T'.  Longworth,  41  Tex.  162,  etc.,  of  any  incorporated  company  or 

Gibbs  t?.  State,  41  Tex.  491,  and  Baker  institution,  shall  convert  money,  etc., 

V.  State,  6  Tex.  App.  344.     In  State  t'.  which  shall  have  come  into  his  posses- 

Longworth,  41  Tex.  162,  it  was  alleged  sion  or  be  under  his  care  by  virtue  of 

that  A   intrusted  certain  property  to  said  office,  etc.,  it  is  not  sufficient  to  al- 

tbe  defendant  as  bailee,  said  property  lege  that  the  defendant,  being  the  clerk 

being  then  and  there  the  property  of  of  a  lodge  of  Odd  Fellows,  did  receive 

the  state  of  Texas,  and  being  then  and  as  clerk  as  aforesaid,  but  it  should  be 

there  in  the  possession  of  him,  the  said  distinctly  averred  that  it  was  his  duty 

A,  and  that   the  said   defendant,    as  as  such  clerk  to  receive,  etc.,  and  that 

bailee  as  aforesaid,  did  then  and  there  he  received  the  property  by  virtue  of 

convert,  etc.    The  indictment  was  con-  his  office.     State  v.  Johnson,  21  Tex. 

eidered  bad,  because  it  did  not  state  775. 

with  certainty  whether  the  property  Embeszleiiient   or   Larceny. — ^An  in- 
was  at  the  time  of  the  conversion  in  dictment  which  alleges   that  a  bank 
the  possession  of  A  or  of  the  defend-  book  was  delivered  to  the  defendant  by 
ant.    But    an     indictment     charging  the  owner  in  trust  and  confidence,  and 
that  the    defendant,  then    and    there  with  the  direction  that  the  defendant 
being  the  clerk  and  agent,  etc.,  as  such  should  thereby  receive  only  the  cus- 
agent  and  clerk  was  then  and  there  in-  tody  of  it,  hold  it  until  demanded  by 
trusted  to  collect,  receive,  etc.,  suffi-  the  owner,  and    then   deliver  up  and 
ciently  shows  that  it  was  the  defend-  return  it  to  him,  charges  the  crime  of 
ant's  duty  as   clerk    to    receive    the  embezzlement   as  distinguished  from 
money    embezzled,  and   that    it    was  larceny,  as  it  implies  that  the  actual 
received  by  him  by  virtue  of  his  clerk-  and  legal  possession,  and  not  simply 
ship.    Wise    v.    State,   41    Tex.   139.  the  custody,  was  parted  with  by  the 
Averments  that  the  defendant  "  having  owner,  and  vested   in  the  defendant, 
in  his    possession  as    such  agent  as  Com.  v.  Doherty,   127   Mass.  20,  the 
aforesaid,  and  then  and  there  having  court  saying:  *' The  limitation  that  the 
come  into  his  possession  as  such  agent  defendant  should  thereby  receive  only 
as  aforesaid,"    certain    moneys,    are  the  custody  of  it  was  intended  to  ex- 
sufficient     Fleener  v.  State,  58  Ark.  elude  the  inference  that  the  defendant 
98.    And  so  are  allegations   that  the  took  any  interest  in  the  property,  ex- 
property  then  and  there  came  to  the  cept  as  a  naked  bailee." 
"possession"  of  the  defendant  '*by  PoBsefslon at  Time  of  BmbeaHeiiiMit. — 
virtue  of  such  employment,"  although  In  Taylor  v.  State,  29  Tex.  App.  466, 
the  statute  makes  it  a  crime  for  any  it  was  averred  that  the  defendant  did 
one   to    fraudulently    convert     prop-  convert  certain    money    which  "  had 
erty  "  under  his  care."     Ker  v.  People,  come  '*  into  his  possession  by  virtue  of 
xio  III.  649.     Lfikewise,   an  averment  his  said  agency  and  employment,  etc. ; 
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BMcipi  «r  Pnptrty  from  OClun  thu  Om  Xutar. — But,  where  property 
has  been  received  from  others  than  the  defendant's  employer,  by 
virtue  of  his  employment,  it  is  sufficient  to  allege  that  the 
defendant,  while  he  was  employed,  etc.,  did,  by  virtue  of  his 
emplo3rment,  receive  and  take  into  his  possession,  etc.,  in  the 
name  and  on  account  of  his  employer,  without  naming  the  persons 
from  whom  the  property  was  received.* 

6.  Deicription  of  Property — a.  In  General. — The  property 
alleged  to  have  been  embezzled  must  be  described;^  and  the 

and  it  was  held,  on  a  motion  in  arrest  credits  in  the  accounts  of  such  persons, 
of  judf^ment,  that  the  indictment  was  and  that  it  is  necessary  to  allege  onlj 
not  bad  because  it  did  not  allege  that  that  the  defendant  was  clerk  or  serv- 
the  money  was  in  the  possession  or  ant,  etc.,  and  that,  by  virtue  of  his  said 
under  the  care  of  the  defendant  as  employment,  he  took  into  his  posses- 
agent,  etc.,  at  the  time  the  same  was  sion  and  received,  etc.  See  also  State 
-embezzled  and  conveTted,  disiin^isk-  v.  Flint,  62  Mo.  393,  holding  that  an 
ing  State  v.  Johnson,  21  Tex.  775,  in  indictment  against  a  county  sheriff  aod 
which  case  the  extent  and  purport  of  collector,  based  on  Wagn.  Stat.  Mo., 
the  decision  was  that  the  reception  of  ed.  1872,  459,  ^  14,  need  not  state  how 
the  money  or  property,  or  the  care  of  he,  the  defendant,  received  the  moncj. 
it,  as  the  case  may  be,  must  be  by  But,  in  Peacock  v.  State,  36  Tex.  647, 
virtue  of  the  employment  or  agency,  it  was  held  that  an  indictment  against 
and  that  this  fact  must  be  alleged  and  a  district  clerk  alleging  that  he  was 
proved.  The  court,  being  referred  to  then  and  there  the  legal  custodian  of 
Gaddy  v.  State,  8  Tex.  App.  127,  in  fines  within  said  county,  and  that,  be- 
which  case  it  was  said  that  the  indict-  ing  in  charge  of  certain  funds  as  afore- 
ment  was  defective  because  it  did  not  said,  he  did  convert  to  his  own  use  a 
allege**  by  direct  averments  that,  at  large  sum,  etc.,  was  bad,  because  it 
the  time  of  the  conversion,  the  animal  failed  to  state  from  whom  the  clerk  re- 
was  in  the  possession  of  the  defendant  ceived  such  money,  or  whether  it  was 
by  virtue  of  his  agency  or  of  the  bail-  from  one  or  several  persons,  and  be- 
ment,"  said :  **  This  we  understand  to  cause  it  failed  to  specify  what  ot 
be  the  correct  doctrine  and  in  strict  whose  money  he  had  misapplied,  as  the 
accordance  with  our  statute  defining  money  may  have  been  jury  funds,  < 
the  offense  of  embezzlement.  But  it  school  funds,  or  any  other  funds  be-  \ 
does  not  follow  from  this  that  the  in-  longing  to  the  county,  or,  indeed,  \ 
dictment  should  go  further  and  allege  might  have  been  his  own  private 
that  the  property  or  money  that  may  funds;  and  in  Rex  v.  Hodgson,  3  C.  1 
have  come  into  the  agent's  possession  &  P.  422,  14  £.  C.  L.  377,  it  was  held 
was  in  his  custody  at  the  time  of  the  that  the  defendant  was  entitled  to  an 
conversion.  •  •  *  These  allegations  order  for  a  particular  of  charges,  and 
meet  the  requirements  of  the  statute  that  such  particular  ought  at  least  to 
in  so  far  as  the  questions  urged  by  the  state  the  names  of  the  persons  from 
motion  criticise  the  indictment.  It  is  whom  the  money  was  alleged  to  have 
not  necessary  to  allege  that  the  prop-  been  received. 

erty  was  in  the  actual  possession  of  the  2.  Com.  v.  Merrifield,  4  Met. (Mass.) 
agent  at  the  time  of  its  embezzlement.  468,  wherein  Dewey,  J.,  says  that  "the 
In  so  far  as  this  phase  of  embezzle-  law  particularly  requires  a  correct  de- 
ment is  concerned,  it  is  sufficiently  scription  of  the  species  of  property 
met  by  the  allegations  that  the  money  alleged  to  be  stolen ;"  State  v.  Edson, 
came  into  the  possession  of  the  agent  10 La.  Ann.  229,  wherein  Buchanan,].* 
and  was  thereafter  converted  by  him.'*  says :  **  The  goods  stolen  or  embe«icd 
1.  State  t;.  Lanier,  89  N.  Car.  517;  should  be  described,  at  least  in  part, 
State  V,  Broughton,  71  Miss.  90,  hold-  with  such  a  certainty  as  will  enable  the 
ing  that  it  is  unnecessary  to  allege  jury  to  decide  whether  the  chattel 
the  receipt  of  certain  sums,  from  cer-  proved  to  have  been  stolen  or  embes- 
tain  persons,  and  the  failure  of  the  zled  is  the  very  same  with  that  upon 
defendant  to    enter  ihe   appropriate  which  the  indictment  was  founded,  and 
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language  used  should  be  sufficiently  definite  to  identify  the  prop- 
erty and  show  that  it  was  such  as  may  be  the  subject  of  embez- 
zlement.* 

*.  Particularity  Required  in  Indictments  for  Lar- 
ceny.— ^The  general  rule  is  that  the  indictment  should  describe 
the  property  embezzled  with  the  same  particularity  as  is  required 
in  an  indictment  for  larceny;*  but  no  greater  particularity  of 
description  is  required.* 

show  judiciallj  to   the  court  that  it  Minn.  67,  wherein  Gilfillan,  C.  J.,  lays 
could  have  been  the  subject-matter  of  down  the  rule  as  follows :  "  In  those 
the  offense  charged,   and  enable  the  cases  where,    necessarily,    the  knowl- 
defendant  to  plead  his  acquittal  or  con-  edge  of  the  characters,  kinds,  amounts, 
viction  to  a  subsequent  indictment  re-  and  values  of  the  respective  funds  rests 
lating  to  the  same  chattel."     See  also  solely  with  the  accused,  there   is   no 
Grant  v.  State,  35  Fla.  581,  wherein  it  reason,  beyond  that  furnished  by  au- 
was  held  that  failure  to  describe  the  thority,  for  applying  the  rule." 
property  is  a  fatal  defect  to  which  ob-  S.  Grant  v.  State,  35  Fla.  581,  citing 
jection  may  be  made  at  any  stage  of  the  6  Am.  &  Eng.  Encyc.  Law  498^;  People 
case,  and  that  such  defect  is  ground  for  z>.  Cox,  40  Cal.  275;  State  x\  Thomp- 
trresting  the  judgment,  citing  People  son,  42  Ark.  517,  wherein    Eakin,  J., 
r.  Cox,  40  Cal.  275,  Com.  v.  Smart,  says  that  the  necessity  of  describing 
6  Gray  (Mass.)  15,  and  State  v,  Stim-  the  property  with  the  same  clearness 
son,  24  N.  J.  L.  9,  /*r  Green,  C.  J.;  and  precision  as  in  cases  of  larceny. 
Carter  i>.    State,     53    Ga.   3216,    per  "  flowed  from  the  idea  that  embezzle- 
Trippe,  J.  ment  was  rather  a  species  of  larceny, 
1.  Com.  V.  Butterick,  100  Mass.   i.  included  within  enlarged  boundaries 
See  also  Sanders  v.  State,  86  Ga.  717,  of  the  definition,  than  an  ofTense  of  a 
wheHn  it  is  said  that  in  determining  distinct  nature;"    Com.   v.  Smart,  6 
what  description   of  the  property   is  Gray  (Mass.)  15;  Calkins  v.  State,  18 
necessary  the  court  may  resort  to  gen-  Ohio   St.   366.      See  also    Britton   v, 
eral  principles  and  other  authorities.  State,  77  Ala.  202,  wherein  Somerville, 
See  farther  the  obiter  dictum  of  Prince,  J.,  says  that  this  is  the  ordinary  rule. 
C.  J.,  in  Territory  v.  Maxwell,  2    N.  A  Btatate  Conoemlng  the  Description 
Mex.  250,  to  the    following    effect  :  of   Money  and    providing  that  where 
"Some  kind  of  description  fairly  ac-  banknotes,checks,  gold  or  silver  money, 
curate  can  usually  be  obtained  from  or  any  otiier  property  of  that    kind, 
the  person  from 'whose  possession  it  has  been    embezzled,  a    detailed   de- 
came  to  the  accused,  and  in  case  of  a  script  ion  thereof  need  not  be  set  forth, 
large  number  of  chattels,  some  one  or  is  inapplicable  to  an  indictment  charg- 
more,  at  all  events,  can  be  described  ing  the   embezzlement  of  a  different 
with  sufficient  accuracy."  kind  of  property,  such  as  tools,  lumber, 
Bxeiise  for  FaJlnre  to  GIto  More  Par-  furniture,  etc.    State  v.  Edson,  10  La. 
tt<niUr  Deseriptloii.  —  In  some  cases  it  Ann.  229. 

is  impossible  to  give    a  very  exact  8.  Com.     v,    Concannon,    5    Allen 

description   of   the   property  embez-  (Mass.)  502;   Com.  v,  Butterick,  100 

»led,  but  the  best  description  prac-  Mass.  i. 

ticable  should  be    given,   and  if  the  Instances. — In   Com.    v.  Shaw,   145 

deKription  is  indefinite,  a  reason  for  Mass.  349,  it  was  held  sufficient  to  de- 

not  giving  a  better  description  should  scribe  the  property  embezzled  as  thir- 

he stated.    Per  Liddan,  J,,  in  Grant  v.  teen  hundred  and  twenty  pairs  of  shoes, 

^^*^^i  35  Fla.  581.  each  pair  of  the  value  of  one  dollar  of 

Knowledge   Resting     Solely    tuith  the  property,  etc.     The   word   shoes 

'*e  Accused. — ^An  allegation  that  the  was  taken  to  mean  shoes  for  the  feet 

property  is  in  the  possession  of  the  of  human  beings, 

defendant  to  some  extent  excuses  the  In   Sanders  v.  State,  86  Ga.  717,  it 

pleader  from  a  minute  description  of  was  held,  under  a  statute  which  was 

the  property.  Leonard  v.  State,  7  Tex.  silent  as  to  how  the  property  should 

^PP'4i7*  dee  also  State  V.  Munch,  22  be  described,  that  it  was  sufHcient  to 
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the  identical  money  mentioned  in  the  indictment,  and  render 

valueless  those  authorities  which  announce  and  enforce  a  different 
theory  of  the  law.* 

Lawfol  Money  of  the  United  Stotei. — Under  such  statutes  it  need  not 
be  alleged  that  the  money  embezzled  was  lawful  money  of  the 
United  States,  and  it  is  not  advisable  to  insert  such  an  allegation, 

because  it  is  believed  that  the  prosecution  would  be  under  the 

dollars  in  money,  the  same  being  then  Mass.,  c.  i6i,  $  43,  describing  the 
and  there  current  money  of  the  United  property  as  "certain  money  to  the 
States,  and  of  the  value,  etc.,  citing  amount  and  of  the  value  of  $25,000, 'Ms 
Crump  V.  State,  23  Tex.  App.  615;  not  open  to  the  objection  tiiat  it  does 
State  V.  Brooks,  42  Tex.  68,  and  Bravo  not  set  forth  the  oiTense  "fully  and 
V.  State,  20  Tex.  App.  177,  the  last  plainly,  substantially  and  formally," 
case  being  an  indictment  for  theft,  as  required  by  the  Decl.  Rights,  Mass., 
See  also  Taylor  v.  State,  29  Tex.  App.  art.  12.  Com.  v.  Bennett,  118  Mass.  443. 
466,  holding  that  the  term  "  money  "  BpedficatloiiofParticiilan  at  the  Trial, 
includes  deposits,  gold,  silver,  copper,  — In  Com.  v,  Bennett,  118  Mass.  443, 
and  other  coins,  bank  bills,  govern-  it  was  held  that  where  the  indictment, 
ment  notes,  or  other  circulating  me-  aspermittedby  Gen.  Stat.  Mass.,  c.  161, 
dium  current  as  money,  and  that  it  is  ^  42,  describes  the  money  embez- 
sufficient  to  allege  that  the  defendant  zled  generally  by  simply  stating  the 
did  embezzle  two  thousand  dollars,  amount  of  money  embezzled,  the  de- 
said  money  being  of  the  value  of  two  fendant  may  apply  at  the  trial  for  a 
thousand  dollars.  But  see  Block  v,  specification  of  the  particular  acts  re- 
State,  44  Tex.  620,  wherein  the  court  lied  upon  by  the  prosecution.  Follow- 
apparently  ignored  the  foregoing  stat-  i«^Com,  v.  Wood,  4  Gray  (Mass.)  11. 
ute  and  held  that,  as  the  statute  de-  Proceeds  Arialng  from  Diq>osltloii  of 
nouncing  the  embezzlement  of  "money  Property. — Under  a  statute  (Rev.  Stat, 
or  property"  had  no  clause  explaining  Fla.,  %  2454)  which  denounces  the  con- 
what  is  meant  by  the  word  **  money,"  version  of  the  proceeds  of  property 
or  what  may  be  embraced  by  it,  an  in-  sold  by  a  bailee,  it  is  not  sufficient  to 
dictment  charging  the  embezzlement  describe  the  property  and  allege  that 
of  a  named  number  of  dollars  was  the  accused  fraudulently  converted  the 
not  sustained  by  proof  of  the  embez-  proceeds  thereof ,  but  the  proceeds  must 
zlement  of  greenbacks  which  were  be  described,  and  it  must  not  be  left  to 
either  treasury  notes  of  the  United  conjecture  as  to  whether  the  sale  was 
States,  or  notes  of  national  banks,  the  for  cash  or  other  thing  of  value,  or  for 
witnesses  being  unable  to  say  which,  credit,  or  whether  the  proceeds  con- 
But  the  latter  case,  as  was  explained  sisted  of  money,  promissory  notes,  or 
in  Lewis  t;.  State,  28  Tex.  App.  140,  other  thing  of  value.  Grant  v.  State, 
does  not  restrict  the  meaning  of  the  35  Fla.  581 .  See  also  Woodward  v. 
word  **  money  "  to  metallic  coins,  but  State,  103  Ind.  127,  holding  that  an  in- 
to the  legal  tender  coins  or  the  legal  dictment  charging  the  embezzlement 
tender  treasury  notes  of  the  United  of  moneys  collected  on  a  lottery  ticket 
States.  See  also,  upon  this  question,  intrusted  to  the  defendant  need  not 
Sansbury  r.  State,  4  Tex.  App.  99,  describe  the  lottery  ticket ;  and  State 
which  was  an  indictment  for  theft.  v.  Butler,  26  Minn.  90,  in  which  caee 

In  Wyoming^   a  description  of  the  it  was  held  that  an  indictment  charg- 

property    alleged   to    have    been  em-  ing  the  embezzlement  of  money  col- 

bezzled  as  a  named    number  of  dol-  lected  on  a  promissory  note  need  only 

lars,  lawful  money  of  the  United  States  describe  the  note  as  having  been  made 

of  America,   without  specifying  any  by  F.  B.,  without  giving  B.'s  Christian 

particular  coin,  note,  or  bill,   is  war-  name,  when  there  is  nothing  to  show, 

ranted  by  the  Crimes  Act,  ^  143,  and  by  and  there  is  no  presumption,  that  the 

Rev,   Stat.  Wyo.,  f  3254.    Edelhoff  v.  note  was  signed  otherwise  than  with 

State  ( Wyoming,  1894),  3^  P*c.  Rep.  the  initial  of  his  Christian  name  as 

627.  alleged  in  the  indictment. 

CkmstltutioiiaUty  of  Statate. — An  in-  l.  Per  Sherwood,   J.,   in    State    v, 

dictment    framed    under    Gen.    Stat.  Pratt,  98  Mo.  482. 
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necessity  of  proving  it.* 

Baaknotet  and  Billi. — It  is  sufficient  to  describe  bank  bills  as  being 
of  particular  denominations  and  of  particular  values,  and  as  having 
been  issued  by  a  named  banking  company.* 

d.  Bonds. — It  is  sufficient  to  describe  United  States  bonds  as 
bonds  of  the  United  States  of  America  for  the  payment  of  money, 

1.  Watson  V.  State,  64  Ga.  61 ,  hold-  value  of  ten  dollars,  of  the  goods  and 
iog  that  such  an  allegation  is  unneces-  chattels  of   the   said,"  etc.     See  also 
sarj,  but  if  contained  in  the  indictment  State  v,  Stimson,  34  N.  J.  L.  9,  hold- 
must  be  proven ;  State  V.  Noland,  11 1  ing  that  an  indictment  charging  the 
Mo.  473,  decided  under  Rev.  Stat.  Mo.  conversion    of   banknotes   amounting 
1889,  \  ^\\y  folUrtvinz  State  v.  Pratt,  to  the  sum  of  seven  thousand  dollars 
98Mo.483;Peoplev.Hearne  (Supreme  was  bad,  because  there  was  no  aver- 
Ct.),  49  N.  Y.  St.  Rep.  406,  wherein  ment  of  the  number  of  notes,  and  that 
O'Brien,  J.,  says  that  ''an  allegation  an  averment  that   the   defendant  did 
»s  to  whether  it  was  lawful  money  of  convert  nineteen  thousand  dollars  of 
the  United   States,  or  other  money,  banknotes  was  bad,   because    it   con- 
wts  entirely  immaterial  and  unneces-  tained   no  description    either   of  the 
sary."    Edelhoff  -v.  State  (Wyoming,  number  or  denomination  of  the  notes. 
i^)f3^P&c- Rep- 637,  wherein  Groes-  Paper  Ciureiicy  may  be  described  as 
beck,  C.  J.,  points  out  the  advisability  a  named  number  of  bills,  giving  their 
of  refraining  from  alleging  that   the  denominations  and  value  and  stating 
monejwas  lawful  money  of  the  United  that  they  are  currency  of  the  United 
States  of  America,  and  intimates  that  States  of  America.     Gady  v.  State,  83 
where  the  money  is  so  described  the  Ala.  51,  in  which  case  it  was  permissi- 
prosecution  may  be  under  the  necessity  ble  to  show  that  greenbacks  had  been 
of  proving  that  the  money  was  of  the  embezzled  under  an  allegation  describ- 
kind  described.  ing  the  money  as  ten-dollar  bills  and 
2.  Bulloch  V,  State,  ioGa.47,wherein  twenty-dollar  bills,   currency  of    the 
the  court  says :  ''This  description  of  the  United  States  of  America,  citing\,e.yj 
bills  alleged  to  have  been  stolen  •  ♦  •  v.  State,  79  Ala.  259,  and  Duvall  v. 
is  sufficient  •  •  *  to  inform  him  of  the  State,  63  Ala.  12.    But  see  Dotson  v, 
j;eneral  nature  of  the  offense  of  which  State,  51  Ark.  119,  holding  the  follow- 
he  is  accused.     If  a  more  minute  de-  ing  description  insufficient:  "Ten  bills 
scriiftion  should  be  required,  as,  for  of  the  paper  currency  of  the  United 
instance,  the  date  and  letter  of  each  States  of  America,  of  the  denomination 
bill, t conviction  •  ♦  •  would, inmost  and  value  of  ten  dollars  each;  twenty 
cases,  be  impossible,"  citing  Rex  v.  bills  of  the   paper   currency    of    the 
Johnson,  3  M.  &  S.  539,  2  Leach  C.  C.  United  States  of  America,  of  the  de- 
1103,  wherein  it  was  held  that  since  nomination  and  value  of  five  dollars 
the  statute  made  banknotes  the  sub-  each ;  six  bills  of  the  paper  currency  of 
ject  of  larceny  "they  might  be  de-  the  United  States  of  America,  of  the 
scribed  in  the  same  manner  as  other  denomination  and  value  of  twenty  dol- 
things  which  have  an  intrinsic  value,  lars  each,"  following  State  v,  Oakley, 
that  is,  by  any  description  applicable  51  Ark.  112,  in  which  case  an  indict- 
to  them  as  a  chattel,"  and  that  to  de-  ment  for  larceny  describes  the  prop- 
scribe  them    as    banknotes  **for  the  erty  stolen  as   "two   ten-dollar  bills 
payment   of  divers  sums   of  money,  of  United  States  currency."     The  de- 
amounting  in  the  whole  to  a  certain  scription  was  considered  too  indefi- 
sum  of  money,  to  wit,"  etc.,   was  a  nite  because  **  United  States  currency 
larger  description    than   Uie    statute  includes  the  gold  and  silver  coin  of  the 
strictly   required,    and    that     it    was  United  States,  the  notes  issued  by  the 
not  necessary  to   specify    Uiat    they  banks  organized  under  the  laws  of  the 
were  bank  of  England  notes  in  con-  United  States,  the  treasury  notes  com- 
tradistinction  to   country   banknotes;  monlv  known  as  greenbacks,  and  the 
siting   also    Com.    v,     Richards,    i  certincates  of  deposit  generally  called 
M**S'   337,    wherein    an    indictment  silver  certificates  issued  by  the  United 
for  larceny  was  upheld  which  charged  States,"  and  because  "  it  cannot  be  as- 
tbe  stealing  of  *'one  banknote  of  the  certained  from  the  indictment  what  is 
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issued  by  authority  of  law,  stating  their  denomination  and  value.^ 
e.  Embezzlement  by  Public  and  Corporate  Officers.— 
In  an  indictment  against  a  public  or  other  officer,  great  looseness 
is  permitted  in  the  description  of  the  money  or  funds  embezzled, 
because  of  the  necessity  of  the  case,  and  it  is  unnecessaiy  to 
specify  with  certainty  the  particular  kind  of  money  or  funds, 
whether  gold  or  silver  coins,  or  legal  tender  notes,  or  to  give  the 
denomination  of  each  coin  or  note,  or  to  specify  from  whom  or 
at  what  particular  time  the  money  was  received,  but  the  indict- 
ment  should  be  certain  to  the  extent  of  alleging  the  embezzlement 
of  a  particular  sum  of  money.* 

meant  further  than  it  was  paper  cur-  they  were  properly  described  as  bonds, 

rency   of  the  United  States."   Citing  and  that   they  were,  though  unissued, 

Leftwich  v.  Com.,2oGratt.  (Va.)7io;  property  within  the  meaning  of  Art 

Boyle  V,  State,  37 Tex.  359;  Martinez  N.  Y.  Feb.  17,  1875,  c.  19,   §  i.    /"*/• 

V.  State,  41  Tex.  164;  Merrill  v.  State,  lowing  People  r.  Wiley,  3  Hill  (N.  Y.) 

45  Miss.  651;  Stater.  Longbottoms,  11  194,  wherein  the  indictment  charged 

Humph.  (Tenn.)  39;  State  v.  Morey,  the  receipt  of  promissory  notes,  know- 

a  Wis.  494;  Barton  v.  State,  29  Ark.  ing  them  to  have  been  stolen,  and  tlie 

68;  State  v.  Ward,  48  Ark.  36,  in  none  proof  was  that  the  bills  had  been  stoleo 

of  which  cited  cases,  however,  except  from  a  bank  and  that  they  were  com- 

the  last,  was  the  defendant  prosecuted  plete  in  form  though  they  had  never 

for  embezzlement.  been  issued. 

1.  Com.  V,  Butterick,  100  Mass.  i.  Instmments  Pnrportlng  to  betiieAeti 
See  also  State  v.  Meyers,  6S  Mo.  266,  of  Othen. — In  State  v.  Grisham,9(>Mo. 
wherein,  under  Wagn.  Stat.  Mo.  1091,  163,  the  indictment  was  drawn  under 
§^  28,  30,  no  more  particular  descrip-  Rev.  Stat.  Mo.,  §  1312,  denouncingthe 
tion  was  required  of  bonds  than  **  cer-  embezzlement  of  any  deed,  etc.,  pur- 
tain  United  States  5-20  government  porting  to  be  the  act  of  another.  Itvr^ 
bonds,  which  were  valuable  securities  held  that  the  indictment  should  shov 
of  the  value  of  $5,000."  that  the  instrument  was  not  the  act  of 

Promlasory    Notei.  —  In     Heller     v,  the  defendant,  and,  it  appearing  that 

People,  a  Colo.  App.  459,  it  was  con-  the  instrument  had  been  executed  bj 

sidered  sufficient  to  describe  a  note  as  the  defendant  himself,  the  indictment 

a  certain  promissory  note,  giving  its  was  bad. 

value,   especially   in  view  of  the  fact  2.  Britton    v.   State,   77    Ala.   202. 

that  the  note  was  not  in  the  possession  holding  that  an  indictment  against  a 

of  the  grand  jury,  and  an  exact  descrip-  tax  collector  need  only  describe  the 

tion  could  not  be  given.  amount  as  about  a  specified  sum,  <*>'/• 

Mortgage. — In  Com.  v,  Concannon,  iug  Lowenthal  v.  State,  32  Ala.  5S9; 
5  Allen  (Mass.)  502,  a  mortgage  was  Jackson  r.  State,  76  Ga.  551,  which 
sufficiently  described  as  a  certain  paper  was  an  indictment  against  the  presi- 
of  writing,  containing  a  conveyance  of  dent  of  a  corporation;  State  r.  Smith, 
land,  the  same  being  then  and  there  a  13  Kan.  274,  which  was  an  infor- 
deed  of  mortgage  of  certain  land  mation  against  a  county  treasurer, 
situated  in  R,  in  the  county  of  N,  It  was  held  sufficient  to  charge  specif- 
then  and  there  made  and  executed  by  ically  to  what  fund  each  portion  of  tlie 
the  said  C  to  one  D,  and  delivered  to  total  amount  embezzled  belonged, 
the  defendant  to  be  carried  and  deliv-  without  describing  the  kinds  of  monej 
ered  to  the  said  D.  embezzled,    the    court    saying:   "In 

Unissued  Bonds. — In   Bork    v,   Peo-  transactions  such  as  are  now  under 

pie,  91  N.  Y.  5,  the  defendant  embez-  consideration,  ♦  ♦  •  to  suppose  that 

zled  city  bonds   which  had  not  been  the  legislature,  when  they  added  ili« 

issued  when  they  were  received  by  him  large  class  of  public  officers  to  those 

as  city  treasurer,  but  which  were  com-  who  might  be  amenable  to  the  law  for 

plete   in  form  and  capable  of  becom-  the  offense  of  embezzlement,  intended 

ing  effective  instruments  by  delivery  to  to  rt^quire  proof  of  the  identity  of  lh<^ 

a  bona  fide  holder,  and  it  was  held  Uiat  money  embezzled,  or  a  description  of 
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Pnblie  Money. — Where  the  embezzlement  of  public  money  is 
denounced,  it  need  not  be  alleged  in  terms  that  the  money 
embezzled  was  public  money,  but  it  is  sufficient  that  the  fact 

appears  from  the  allegations  as  to  the  defendant's  office  and  the 
manner  in  which  he  received  the  money.^ 

it,  and  from  whom  it  was  received,  is  State  v.  Munch,  ^a  Minn.  67,  State  v, 
to  infer  that  thej  intended  to  enact  a  Smith,  13  Kan.  274,  and  State  v,  Flint, 
law  the  enforcement  of  which  would  63  Mo.  393 ;  Bork  v.  People,  16  Hun 
be  impossible,"   folio-wing  People  v.  (N.  Y.)  476,  wherein  an  indictment 
McKinney,  10  Mich.  54,  which  was  an  against  a  city   treasurer  described  the 
indictment  against  a  state  treasurer,  money  embezzled  as  a  large   sum   of 
In  the  last  case  the  court,  with  great  money,  to  wit,  the   sum  of  one  thou- 
cleamess  and  forcible  reasoning,  points  sand,  one  hundred  dollars,  and  it  was 
out  the  distinction  between  embezzle-  held  good,  approving  and  reiterating 
ment  by  clerks,  agents,  etc.,  and  the  to  a  large  extent  the  reasoning  in  Peo- 
embezziement  of  public  funds  where  pie  v.  McKinney,  10  Mich.  54;  State 
there  is  no  principal  or  employer  to  v.  Brooks,  42  Tex.  62,  holding  that  an 
scrutinize  the  acts  of  the  officer,  and  indictment  based  on  a  statute  denounc- 
shows  that  it  would   be  wholly  im-  ing  embezzlement  by  an  officer,  etc., 
practicable  to  trace  or  identify    the  of  "any  part  of  such  public  money," 
particular   pieces    of  money  or  bills,  need  only  describe  the  money  embez- 
or  to  determine  whether  the  sums  em-  zled  as  "  the  sum  of  one  thousand  dol- 
bczzled  were  in  one  shape  or  another,  lars,  money  collected  by  him  as  afore- 
See  also  State  v.  Munch,  22  Minn.  67,  said,"  etc.,  without  giving  a  specific 
wherein  Gilfillan,  C.  J.,  says  that  the  description  of  the  money  embezzled, 
rtasoning  in  People  v.  McKinney,  10  or  even  of  any  piece  thereof,  citing  Ri- 
Mich.  54,  is    unanswerable ;  State  t/.  ley  v.  State,  32  Tex.  763 ;  Malcolmson 
Ring,  29  Minn.  78,  wherein  it  was  held  v.  State,  25  Tex.  App.   267,  wherein 
that  an  indictment  against  a  county  Hurt,  J.,  says:  *'It  would  be  very  re- 
treasurer,  charging  him  with  embezzle-  markable    indeed   if   the  prosecution 
ment  by  refusing,  upon  demand  made  could,  with   any  degree  of  certainty, 
bj  his  successor  in  office,  to  pay  over  show   the    character    of    moneys,    or 
to  the  latter  public   moneys   received  from  whom  they  were  received.  ♦  •  * 
br  the  defendant    and  remaining  in  The  result  of    such  a  doctrine  would 
his  hands,   need  not  allege  the  total  protect  from    just  punishment  those 
amount   of  the    defendant's   receipts  whose  guilt  could  be  made  absolutely 
duringhis  term  of  office;  Stater.  Hays,  evident  by  the  clearest  proof." 
|S  Mo.  600,  holding  that  an  indictment  See  further  Hollingsworthr.  State, 
basedonastatute(Wagn.Stat.  Mo.  459,  iii  Ind.  2"^^  folio-wing  People  t'.  Mc- 
*rt.  3,  ^  41 )  denouncing  the    embez-  Kinney,  10  Mich.  54,  State  f.  Smith, 
ilement  by  any  officer,  etc.,  of  **  any  13  Kan.  274,  and  State  v.  Graham,  13 
portion  of  the  public  moneys,  or  any  Kan.  299. 

valuable  security,"  need  only  allege  1.  State  v.  Eames,  39  La.  Ann.  986. 
ihatthe  money  was  public  money,  with-  See  also  People  v.  Hamilton  (Cal. 
out  amplification,  folio-wing  State  v.  1893),  3^  P*^"  ^^P-  52^»  holding  that 
Flint,  62  Mo.  393,  in  which  case  a  sher-  it  is  sufficient  to  charge  that  the 
iff  and  collector  was  indicted  for  the  moneys  were  received  by  the  defend- 
conversion  of  money  received  by  him  ant  **  in  his  official  capacity;"  and 
belonging  to  the  state  and  county  rev-  State  v,  Arnold  (Mo.  1886),  2  S.  W. 
^nue,  and  it  was  held  unnecessary  to  Rep.  269,  wherein  it  was  considered 
state  what  particular  money  was  em-  sufficient,  after  charging  that  the  de- 
bezzled,  and  the  proportions  that  be-  fendant  had  the  custody  of  public 
longed  to  the  state  and  county  respec-  moneys,  etc.,  to  aver  that  the  defend- 
tively;StateT;.Knox,i7  Neb. 683,  which  ant  did  embezzle  **  certain  of  said  pub- 
was  an  indictment  against  a  treasurer  of  lie  moneys,  to  wit,  the  sum  of  twelve 
» school  district ;  State  v.  Carrick,  16  thousand  dollars,  good  and  lawful 
^>e>%  120,  the  decision  in  that  case  money,  issued  by  virtue  and  authority 
beingbasedonState  V.Walton,  62  Me.  of  the  laws  of  the  United  States  of 
J09»  People  f.  McKinney,  xo  Mich.  54,  America,  the  denomination  and  par- 
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7.  Allegatioiu  ai  to  Value  of  Property— ^1.  Necessity  TO  Charge 
Value. — Asa  general  rule»  in  addition  to  describing  the  property, 
its  value  must  be  alleged  -}  unless  it  consists  of  money.* 

WlMn  MoiMj  if  DoMrilMd  by  giving  the  denominations  and  number 
of  the  coins  or  bills,  and  the  same  is  averred  to  be  currency  of  the 
United  States  of  America,  the  court  will  take  judicial  notice  of 
the  fact  that  the  coins  or  bills  are  of  commercial  value  equal  to 
that  imported  by  their  face.  An  allegation  as  to  the  value  of  the 
propertv  is  especially  necessary  where  there  are  grades  of  the 
ofifense,^  or  where  the  statute  denounces  the  embezzlement  of 

ticular    description    of    which    said  it  did  not  allege  the  value  of  the  moner 

moneys  are  unknown  to  these  grand  embeszled,  or  describe  the  chartaer 

jurors,  and  therefore  cannot  be  given,  of  the  money,  or  even  state  that  it  wis 

of  the  public  moneys  then  and  there  be-  currency  of  the  United  Statcsof  Amer- 

longing  to  said  county  and  state,"  etc.  ica,  was  considered  sufficient,  because 

1.  People  r.  Donald,  48  Mich.  491 ;  it  followed  Code  Ala.,  §  3810,  p.  270, 
State  V,  Stimson,  24  N.  j.  L.  9,  hold-  form  39;  State  v.  Knox,  17  Neb.  6S3, 
ing  that,  although  it  is  immaterial  wherein  Maxwell,  T.,  says:  "Where 
what  the  value  of  the  property  is,  and  the  allegation  is  t&e  embezzling  of 
although  there  are  no  grades  of  the  thirty-five  dollars  in  D»<?ff<T,theainocm 
offense,  the  value  of  the  property  must  designated  expresses  the  value,  the 
be  alleged,  because  the  subject  of  the  presumption  being  that  it  was  lawfol 
offense  must  possess  some  value;  money."  See  also  the  obiter  dictum 
Stephens  v.  State,  53  N.  J.  L.  245,  in  Bork  v.  People,  16  Hun  (N.  Y.) 
wherein  Beasley,  C.  J.,  says  that  the  476,  to  the  effect  that  if  it  had  been 
doctrine  enunciated  in  State  v»  Stim-  averred  that  the  money  embezzled  w« 
son,  24  N.  J.  L.  9,  "  has  been  the  law  lawful  money  of  the  gold  coinage,  or 
of  the  state  for  over  thirty  years;"  silvercoinage,  or  the  legal  tender  notes 
Bork  V,  People,  16  Hun  (N.  Y.)  476,  of  the  government  of  the  United  States, 
folio-wing-  State  v,  Stimson,  24  N.  J.  the  court  should  have  taken  judiciil 
L.  9;  State  V.  Mook,  40  Ohio  St.  588;  notice  of  its  value.  But  in  Reside  r. 
Henderson  v.  State,  i  Tex.  App.  432.  State,  10  Tex.  App.  675,  an  indictment 
See  also  the  obiter  dictum  of  Maxwell,  describing  the  property  embezzled  as 
J.,  in  State  v.  Knox,  17  Neb.  683,  to  eight  dollars  in  money,  consisting  of 
the  effect  that  where  bank  bills  not  a  one  five-dollar  bill,  one  two-dollar  bill, 
legal  tender  have  been  embezzled,  it  is  and  one  one-dollar  bill,  all  of  whidi 
necessary  to  allege  their  value.  See  were  then  and  there  a  circulating  me- 
further  u.  S.  v.  Greve,  65  Fed.  Rep.  dium,  current  as  money,  without stat- 
488,  which  was  an  indictment  hot-  ing  that  it  was  gold,  silver,  or  current 
tomed  on  Rev.  Stat.  U.  S.,  §  5209,  -de-  paper  money  of  the  United  States,  or 
nouncing  embezzlement  by  officers,  of  any  other  government  or  countrr, 
etc.,  of  national  bank  associations.  was  condemned. 

2.  **  It  is  not  necessary  to  state  the  Value  of  8ei»arat6  Itema.— It  vould 
value  of  coin,  because  every  genuine  seem  from  State  v.  Haskell,  33  Me. 
current  coin  of  the  government  has  127,  that  an  indictment  for  conversion 
a  fixed  value  by  law,  of  which  the  by  a  carrier  of  property  delivered  xo 
courts  will  take  notice.*'  Per  Green,  him  within  the  state  for  delivery  to  a 
C.  J.,  in  State  v,  Stimson,  24  N.  J.  L.  person  in  another  state,  under  Rf^- 
9.  To  the  same  effect  are  Gady  v.  Stat.  Me.,  c.  156,  ^7,  need  only  describe 
State,  83  Ala.  51,  wherein  it  was  held  the  property  as  sundry  banknotes, 
sufficient  to  describe  money  as  "eighty  checks,  drafts,  and  other  evidences  of 
dollars  in  money,  consisting  of  ten-dol-  debt,  of  the  value  of  a  named  numbero/ 
lar  bills  and  twenty-dollar  bills,  cur-  dollars,  without  setting  forth  the  value 
rency  of  the  United  States  of  Amer-  of  each  description  of  the  property, 
ica;"  Huffman  v.  State,  89  Ala.  33,  8.  Grant  v.  State,  35  Fla.  581, where- 
wherein  an  indictment  charging  the  in  the  indictment  was  framed  under  a 
embezzlement  of  money  to  the  amount  statute  (Rev,  Stat.  Fla.,  J  2454)  w^*"^ 
of  a  named  number  of  dollars,  although  punished  embeaslement  in  the  sixofi 
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property  over  a  certain  value.* 

b.  Sufficiency  of  Averments. — There  must  be  a  direct  and 
substantial  averment  of  the  value  of  the  property »*  but  the  value 
need  not  be,  and  usually  is  not,  stated  with  accuracy.' 

8.  Ownenhip — a.  Necessity  to  Allege. — ^The  ownership  of 
the  property  embezzled,  according  to  the  weight  of  authority, 
must  be  alleged  with  the  same  particularity  as  in  an  indictment 
for  larceny.^  And  as  a  general  rule  it  must  be  alleged  that  the 
property  was  owned  by  the  defendant's  master  or  principal,  or  the 
person  between  whom  and  the  defendant  a  fiduciary  relation 
existed.* 

manner  as  larceny.    There  being  more  to  the  constituting  a  larcenjat  the  com- 
than  one  grade  of  larceny,  it  was  held  mon  law;"  People  t/.Neyce, 86 Cal. 393; 
necessary   to  state  the    value    of  the  Alden  v.  State,  18  Fla.  187,  wherein  it 
property  in  order  to  ascertain  the  pen-  is  said  that  a  motion  in  arrest  of  judg- 
altj  to    be     inflicted.    To    the    same  ment  is  sustainable  where  the  indict- 
effectisPeopie V.Donald, 48 Mich. 491.  ment  is  defective  by    reason  of    its 
1.  Stephens  v.  State,  53  N.  }.  L.  345,  giving  a  misnomer  to  the  owner  of  the 
wherein  the  indictment  was  bottomed  property;  Grant  v.  State,  35  Fla.  581, 
on  a  statute  (N.  J.  Crimes  Act,  §  i6i)  citing  6  Am.  &  Eng.  Encyc.  Law  498^/, 
denouncing  the  embezzlement  of  any  State  v.  Roubles,  43  La.  Ann.  200,  and 
money,   bank  bills,   etc.,  of  or  above  Calkins  v.  State,  18  Ohio  St  366,  98 
the  value  of  twenty  dollars.     It  was  Am.  Dec.  lai ;  State  v.  Tracey,  73  Md. 
held  that   the  money  taken   must  be  447,  wherein  the  court  cites  State  v, 
alleged    to    be     above    the    value    of  Lyon,  45  N.  J.  L.  272,  Alden  v.  State, 
twenty  dollars.  18  Fla.  187,  Rex  v,  Beacall,  i  Moo.  C. 
Bmbaolament   of  Partteular  Articlef  C.  15,  and  Macgregor's  Case,  2  Leach 
PoBlilked  Begardlesi  of  Value. — Where  C.  C.  938,  and  savs   concerning  the 
the  statute  provides  punishment   "in  last  case   that    it  has   been   *' unable 
the  manner    prescribed    by    law    for  to  find  any  case  throwing  discredit  on 
stealing  property    of  the    nature   or  thisdecisionor  shaking  its  authority;" 
^lueofthe  article  so  embezzled,  taken,  Com.  v.  Norton,  11  Allen  (Mass.)  no; 
or  secreted,*'  and  by  statute  the  pan-  Polkinghorne  v.  State  (Miss.  1890),  7 
ishment  for  stealing  a  horse  is  not  de-  So.  Rep.  347 ;  State  v.  Stimson,  24  N. 
pendent  upon  the  value  of  the  horse,  J.  L.  9 ;  State  v.  Lanier,  89  N.  Car. 
an  indictment  for  the  embezzlement  517;  Crane  t\  State,  26  Tex.  App.  482; 
of  a  horse  need  not  allege  its  value.  Peacock  v.  State,  36  Tex.  647.     But  see 
State  V,  Small,  26  Kan.  209.     See  also  Malcolmson  v.  State,  25  Tex.  App.  267, 
McDaniels  v.    People,    118    111.   301,  holding    that    an   indictment  against 
holding,  for  the  same  reasons,  that  an  a  secretary  and  treasurer  of  a  corpora- 
indictment    charging    the    embezzle-  tion,  for  the  embezzlement  of  moneys 
ment  of  a  railroad  ticket  need  not  allege  received  by  him  in  person  or  through 
iu  value,  nor  that  it  had  any  value.  other  agents  of  the  company  in  behalf 
i.  Reside  v.  State,  10  Tex.  App.  675.  of  the  corporation,  need  not  allege  the 
ATermentaa  toAmoiint  of  iQjiirj. — An  names  of  the  persons  from  whom  the 
allegation  that  the  embezzlement  was  money  was  received  by  the  defendant, 
to  the  injury   of  a  named  person   in  5.  ^*/.  Hedley,  31  Cal.  108;  People 
the  sum  of  one  hundred  and   seventy  i'.  Bailey,  23  Cal.  577 ;  Ricord  v.  Cen- 
dollars  is  not  an    allegation    of    the  tral  Pac.  R.  Co.,  15  Nev.  180,  holding 
value   of    the    property    embezzled,  that  the  indictment  must  charge  that 
Grant  v.  State,  35  Fla.  581.  the  money   was    intrusted  to  the  de- 
y  People  V.  Bork,  96  N.  Y.  188,  ^er  fendant  by  his  employer,  and  that  it  is 
Andrews,   J.      See    also,    infra,    IV.  not  sufficient  to  set  forth  his  employ- 
PUading  and  Proof.  ment  and  charge  that  the  money  was 
4.  Rex  V,  Johnson,  3  M.  &  S.  539,  intrusted  to  him  because  non  constat 
wherein  Lord  Ellenborough  says  that  that  he  was  intrusted  with  the  money 
in  alleging  ownership  "all  the  requis-  by  third  parties  without  any  authority 
ites  must  be  stated  which  are  necessary  from  his  employer ;  Watson  v.  State, 
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b.  Qualified  Ownership. — The  ownership  may  be  hud  in 
one  who  has  a  qualified  ownership  only.^     But  the  ownership 

may  also  be  laid  in  the  actual  owner^  notwithstandiiig  the  fact 
that  another  has  a  qualified  ownership.^ 

64  Ga.  61;  Lang  i^.  State,  97  Ala.  41,  employed  the  defendant  to  collect 
holding  that,  under  a  statute  denounc-  money,  notwithstanding  the  fact  that 
ine  the  fraudalent  conversion  by  a  9uch  employer  was  not  bofmd  toac- 
bailee,  an  indictment  alleging  that  the  count  over  to  others ;  People  r.  Tread- 
bailment  was  for  the  mutual  benefit  of  well,  69  Cal.  226,  holding  that  the 
the  bailor  and  bailee  was  demurrable,  ownership  of  a  note  may  be  laid  in 
See  further  Griffin  v.  State,  4  Tex.  one  who  has  indorsed  it,  where,  after 
App.  390,  in  which  case  the  indictment  indorsement,  the  indorsee  gives  tbe 
was  based  on  a  statute  (Penal  Code  Tex.,  indorser  the  possession  and  control  of 
art.  771)85  amended  by  Act  of  1876)  the  note,  to  enable  him  to  collect  inter- 
providing  that  if  any  clerk  or  agent,  est  upon  it  or  otherwise  to  control  it 
etc.,  shall  embezzle,  etc.,  any  money,  2.  Com.  v.  Norton,  11  Allen  (Max.) 
property,  etc.,  belonging  to  his  princi-  no,  in  which  case  a  son  placed  bank 
pal,  employer,  etc.,  which  shall  have  bills  and  treasury  notes  in  the  hands 
come  into  his  possession,  or  shall  be  of  the  defendant  to  be  delivered  bjliiin 
under  his  care  by  virtue  of  his  agency  to  his  father,  and  it  was  held  that  tbe 
or  employment,  etc.  It  was  alleged  ownership  was  properly  laid  in  the 
that  the  defendant,  as  agent  of  the  Tex-  father,  the  court  explaining  that  the 
as  Express  Company,  received  certain  defendant  received  the  money  ior 
money  by  virtue  of  his  said  agency,  but  the  sole  purpose  of  delivering  it  to  toe 
it  was  not  charged  that  the  money  be-  father,  and  that  an  action  at  law  would 
longed  to  his  principal,  the  express  lie  in  the  name  of  the  father  agaimt 
company,  but  that  it  belonged  to  a  bank,  tlie  defendant  for  the  money  received 
and  between  the  bank  and  the  accused  to  his  use ;  the  court  also  referred  to 
no  trust  or  fiduciary  relation  whatever  Gen.  Stat.  Mass.,  c.  172,  ^  12,  declaring 
was  averred.  Said  the  court :  **Because  that  it  shall  be  sufficient  if  it  is  proved 
the  indictment  fails  to  charge  any  fidu-  on  the  trial  that  either  the  actual  or 
ciary  relation  between  the  owners  of  constructive  possession  of  the  general 
the  money  and  the  appellant,  and  be-  or  special  property  was  in  the  person 
cause  it  fails  to  charge  that  the  money  alleged  to  be  the  owner, 
belonged  to  the  principal  of  the  agent  See  further  Murphy  v.  People,  104 
accused,  or  that  the  Texas  Express  111.  528.  In  the  latter  case  a  customer 
Company  had  any  property  or  interest  handed  a  coin  to  a  barkeeper  in  paj- 
in  the  money  charged  to  have  been  ment  for  a  drink,  and  the  barkeeper 
embezzled,  it  is  defective,  and  insuffi-  delivered  the  same  to  the  defendant,  a 
cient  to  support  the  offense  defined  in  bystander,  to  be  changed.  It  was  held 
the  statute.  "  proper  to  aver  that  the  coin  was  the 

But    see    Polkinghorne     v.     State  property  of  the  customer,  rather  than 

(Miss.  1890),  7  So.  Rep.  347,  holding  of  the  barkeeper,  the  barkeeper  being 

that  an  indictment  charging  that  the  regarded  as  the  agent  of  the  customer, 

defendant  received  property  from  H.  distinguishing  Fishback  v.  Brows,  j6 

ft  Co.,  as  a  broker,  and  that  he  sold  111.  74,  in  which  case  what  was  decided 

the  same  and  received  the  money  there-  was    simply    that  a    party   changing 

for  for  and  on  account  of  H.,  is  seem-  money  for  an  agent,  supposing  him  to 

ingly  contradictory,  but  that  as  it  may  be  acting  as  principal,  may  proceed 

be  possible  that  the  course  of  business  against  either  theagent  or  the principtl, 

between  the  parties  was  such  as  that  when  he  discovers  him»  in  tbe  event uf 

the  defendant  was  to  receive  the  pro-  a  right  of  action  growing  out  of  such 

ceeds  of  the  sale  for  and  on  account  of  changing  of  money.     "  The  agent  was 

onememberof  the  firm,  the  indictment  there  held  liable  because  the  princi- 

should  not  be  quashed.  pal  was  not  known  and  tnistad,  but 

1.  U.  S.  V,    Burroughs,  3  McLean  there  would  not  have  been  the  slight- 

(U.  S.)  405;  Riley  v.  State,  32  Tex.  est  objection,  had  the  partr  so  elected, 

763;  Campbell  v.   State,  3(;  Ohio  St.  to  holding  the  real  princifnU  liable.'* 

70,  from  which  it  would  seem   that  Partial  and  QuaUfl^d  OwnenldF  ^  ^^ 

the  ownership  may  be  laid  in  one  who  fendaal. — In  People  t>.  Civille,  44  Hun 
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c.  Sufficiency  of  Averments. — According  to  some  author- 
ities an  averment  that  the  defendant,  being  then  and  there  the 

agenty  etc.,  of  a  named  person,  did,  by  virtue  of  such  employ- 
ixient,  then  and  there,  vrhilst  he  was  so  employed,  receive  and 
take  into  his  possession,  etc,  sufficiently  describes  the  ownership  -} 
but  it  is  the  safer  practice  distinctly  to  aver  ownership  of  the 
property  by  the  principal  or  master,*  and  authorities  are  not 
wanting  which  hold  that  such  distinct  averment  is  indispensable.' 

(N.  Y.)  497,  an  indictment  charging  the  said  sum  Mras  so  taken  into  the 
that  the  defendant  had  been  intrusted  possession  of  the  said  defendant.  It 
with  a  named  sum,  bj  a  named  per-  was  held  that  the  indictment  was  bad, 
son,  was  upheld,  although  the  defend-  because  it  did  not  directly  aver  that 
ant  was  entitled  to  commissions  out  the  monej  embezzled  was  the  prop- 
of  said  sum  for  collecting;  the  court  ertj  of  the  master,  with  the  certaintj 
sajing :  "  He  was  not  relieved  from  required  in  an  indictment  for  larceny, 
responsibility  on  account  of  it  for  the  See  also  Crane  v.  State,  26  Tex. 
reason  that  it  might  have  been  appro-  App.  482,  wherein  Willson,  J.,  says 
priated  to  the  payment  of  his  com-  that  "it  is  as  essential,  in  an  indict- 
missions  •  •  *  as  long  as  there  was  no  ment  for  this  offense,  to  allege  the 
evidence  in  the  case  establishing  the  ownership  of  the  money  or  property- 
fact  that  it  had  been  so  used.'^  converted  as  it  is  in  the  case  of  theft ;'' 

1.  State  r.  Fricker,  45  La.  Ann.  646;  Grant  v.  State,  35  Fla.  581,  wherein  it 

Reeves  v.  State,  95  Ala.  31,  wherein  was  held  that   it  is  not  sufficient  to 

Thorington,  J.,  says  that  under  gen-  allege  that  the  defendant  was  intrusted 

eral  statutes   of  embezzlement,  it  is  with  the  property  by  a  named  person, 

unnecessary     to    aver    ownership    of  and  that  he  did,  without  the  consent  of 

property  as  a  fact  separate  and  distinct  such  named  person,  fraudulently  con- 

from  the  necessary  inference  of  such  vert  the  same,  citing  6  Am.  &  Eng. 

ownership  based  on    the  relation  of  Encyc.  Law  498c/,  State  f.  Roubles,  43 

principal  and  agent,  and  the  fact  that  La.  Ann.  200,  and  Calkins  v.  State,  10 

the  property  came  to  the    servant's  Ohio  St.  366,  98  Am.  Dec.  121. 
possession  by   virtue  of  his  employ-        See  further  State  v.  Lyon,  45  N.  J. 

ment,  citing  Washington  v.  State,  72  L.  372,  holding    that  an  indictment 

Ala.  ^72.  against  the  clerk  of  a  school  district, 

But  see  State  v.  Roubles,  43  La.  founded  on  N.  J.  Crimes  Act,  §  148, 
Ann.  200,  wherein  Breaux,  ][.,  says:  must  allege  the  ownership  of  the  prop- 
**It  cannot  be  presumed  that  the  erty  with  the  embezzlement  of  which 
prosecuting  witness  is  the  owner,  be-  the  defendant  is  charged,  and  that  an 
cause  of  the  allegation  that  the  defend-  averment  that  the  defendant  did  **  em- 
ant  was  entrusted  with  its  collection  bezzle  certain  money,  property,  and 
by  him.'*  securities   committed   to  his   keeping 

8.  Per  Somerfield,  J.,  in  Washing-  as  said  clerk  of  said  school  district," 

ton  V,  State,  72  Ala.  272.  etc.,  was  insufficient;  Watson  v.  State, 

».  Rex  V.  McGregor,  3  B.  &  P.  106,  64  Ga.  61,  in  which  case  it  is  intimated 

2  East  P.  C.  576,  2  Leach  C.  C.  932,  that  an  indictment  alleging  that  the 

wherein    the    indictment   alleged    in  defendant  was  agent  of  a  corporation, 

effect  that    the  defendant,  then  and  and  in  that  capacity  received  of  the  vari- 

there being  the  clerk  of  named  persons,  ous  persons  named  specified  amounts, 

bj  virtue    of   his    such   employment  is,  perhaps,  open  to  the  objection  that 

did  receive,  etc.,   on  account  of  the  it  fails  to  allege  that  the  money  be- 

said  named  persons,  and  that  the  de-  longed  to  the  corporation,  or  that  the 

fendant  afterwards,  to  wit,  etc.,  fraud-  persons  paying  it  over  to  the  defend- 

ulently  and  feloniously  did  embezzle  ant  were  agents  of  the    corporation. 

and  secrete,  etc.,  the  said  sum,  and  so  But  in  Com.  v.  Bennett,    xi8   Mass. 

the  defendant  did   feloniously    steal,  4^.3,   an  averment  that  the  defendant 

take,  and  carry  away  the  said  sum  from  did    receive   and  take  certain  money 

the  said  master  and  employer  of  him,  "  of  the  said  P  &  W"  was  considered  a 

the  said  defendant,  on  whose  account  sufficient  allegation  that  it  was  money 
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Continned  Owenhip  of  Property. — Where  the  indictment  alleges  the 
ownership  of  the  property  at  the  time  of  its  delivery  to  the  de- 
fendant, and  that  it  was  delivered  to  him  to  be  safely  kept  until 
called  for,  there  is  no  need  of  any  special  averment  that  the  title 
continued  in  the  parties  who  intrusted  the  property  to  the 
defendant,  down  to  the  time  when  the  embezzlement  was 
committed.* 

d.  Ownership  of  Public  Money. — In  an  indictment  against 
a  public  officer  for  the  embezzlement  of  public  moneys  and  funds 
in  his  possession,  or  under  his  control  by  virtue  of  his  office,  it 
need  not  be  alleged  that  the  money  was  the  property  of  another, 
or  whose  money  it  was,  these  conditions  being  usually  omitted  in 
statutes  declaring  what  misappropriation  or  fraudulent  conversion 
by  public  officers  shall  constitute  larceny.* 

e.  Ownership  by  Corporation. — ^An    indictment  charging 

and  property  of  P  &  W,  citing  East-  verted  was  owned  by  the  county,  city, 

man  v.  Com.,   4  Gray    (Mass.)    416,  or  town,  as  was  held  in  Crane  v.  State, 

which  was  an  indictment  for  larceny;  26  Tex.  App.  482,  in  which  case  the  in- 

and  in  Jackson  v.  State,  76  Ga.  551,  dictment  was  drawn  under  Penal  Code 

averments  that  the  defendant  w^as  the  Tex.,  art.  103. 

president  of  a  corporation  and  had  the        Money  Belonging  to  Particular  Fond. — 

general     management  of  its   business  In  Brown  v.  State,  18  Ohio  St.  496,  an 

and  the  control  of   its  funds,  and  that  indictment  against  a  county  treasurer 

he  had  in  his  trust,  custody,  and  con-  was  bottomed  on  Act  Ohio,  April  12, 

trol   sums  of  money  belonging  to  it,  1858,  ^  15,  denouncing  embezzlement 

were  considered  sufficient  to   make  it  by  any  officer  or  other  person  charged 

appear  that  the  money  was  intrusted  with  the  collection,  safe-keeping,  etc., 

to  the  defendant  by  the  corporation.  of  the  public  money  belonging  to  the 

1.  Com.    X).  Butterick,  100  Mass.  i,  state,  or  to  any  county,  township,  or 
citing  Rex  v,  Johnson,  3  M.  &  S.  539.  organized  city  or  village.     It  was  held 

2.  State  V.Walton,  62  Me.  106,  where-  unnecessary  to  state  particularly  what 
in  an  indictment  against  a  collector  of  several  portions  of  the  money  embez- 
taxes  was  based  on  Rev.  Stat.  Me.,c.  zled  belonged  to  the  respective  munici- 
120,  ^  7,  the  court  saying :  "As  against  palities  named  as  owners  of  the  money, 
such  an  officer,  it  is  sufficient  to  allege  and  that  it  was  sufficient  to  charge 
and  prove  the  fraudulent  conversion  that  the  money  belonged  to  the  sev- 
to  his  own  use  of  any  money  that  comes  eral  municipalities  named  therein,  or 
into  his  possession  or  under  his  control  to  one  or  more  of  them.  In  State  v. 
by  virtue  of  his  office.  As  against  a  Hays,  78  Mo.  600,  it  was  held  that  an 
public  officer  the  allegation  of  these  indictment  against  a  township  trustee 
acts  and  facts  will  suffice  without  go-  properly  alleged  that  the  money  em- 
ing  further,  and  without  alleging  that  bezzled  belonged  to  the  school  funds 
the  money  was  the  property  of  another,  of  a  named  township,  notwithstanding 
or  whose  money  it  was,  or  that  the  of-  the  fact  that  the  moneys  held  by  the 
fender  was  not  an  apprentice,  nor  less  defendant  were  distributable  among 
than  sixteen  years  old,  or  that  he  ap-  the  several  school  districts, 
propriated  the  money  without  the  con-  See  also  State  x).  Spaulding,  24  Kan. 
sent  of  any  of  the  inhabitants  of  the  i,  wherein  a  city  clerk,  according  to  a 
municipal  corporation  whose  officer  he  custom,  had  collected  certain  money 
was."  for    licenses    and   had   converted   the 

But  where  the  statute  denounces  the  same    instead   of    paying  it  over    to 

embezzlement  of  money  belonging  to  the  city  treasurer,  and  it  was  held  that 

a  county,  city,  or  town,  that  may  have  the  indictment  properly  charged  the 

come  into  the  custody  or  possession  of  embezzlement  of  money  belonging  to 

anofficer  of  the  municipality,  it  is  nee-  the    city   rather   than    of  money   be- 

^ssary  to  allege  that  the  money  con-  longing  to  the  various  licensees. 
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the  embezzlement  of  money  belonging  to  an  incorporated  company 

need  not  set  forth  the  charter  or  acts  of  incorporation  of  the 
company,  nor  need  it  allege  that  the  same  was  incorporated  under 
the  laws  of  any  state  or  foreign  power.^ 

/.  Partnership  as  Owner. — Where  the  property  embezzled 

was  owned  by  a  partnership  the  Christian  names  of  the  partners 
need  not  be  stated,  it  being  sufficient  to  give  their  initials,  together 
with  their  surnames.' 

1.  Smith  V,  State  (Tex.  Crim.  App.  defendant  was  charged  with  the  theft 

1895),  V^  S.  W.  Rep.  236;  Stallings  v.  of  property  belonging  to  a  railroad 

State,  29  Tex.  App.  220,  wherein  it  was  company,  and  the  court  said :  *'  It  was 

considered   sufficient   to  describe  the  not  necessary  to  set  out  the  charter  in 

owner  as  "  an  incorporated   company,  the  indictment,  or  to  allege  it  to  be  a 

to    wit,    the    Singer    Manufacturing  chartered  company  otherwise  than  by 

Company ," yb//<>wiif^  White  v.  State,  name,  as  was  done  in  this  case."     In 

24  Tex.  App.   231.     See  also   People  People  v.  Potter,  35  Cal.   no,  it  was 

V.  Mahlman,  82  Cal.  585,  holding  that  held    that    a    municipal    corporation 

an  indictment  against  an  officer  of  an  which  by  statute  was   declared  to  be 

asvsociation  need  not  give  the  names  of  *'  the   mayor  and  common  council  of 

the  persons  composing  the  association  the  city  of  San  Jose ''  was  improperly 

where,  under  the  statute,  he  would  be  described  as  the  **  city  of  San  Jose," 

oone  the  less  guilty  if  he  were  a  mem-  but  as  the  indictment  alleged  that  the 

ber  of  the    association,  and,  as  such  person  injured  was  a  municipal  cor- 

member,  a  part  owner  of  the  money  poration  in  a  named  county,  existing 

embezzled.  under  and  by  virtue  of  certain  statutes, 

Haxmlofls  HiBaomen. — In  Jackson  x).  the  indictment  was  sufficient  under  a 

State,    76    Ga.   551,   the    corporation  statute  which  provided  that  where  the 

owning  the  property  embezzled  was  offense  charged  is  described  with  suffi- 

named    in     its    charter    **  Enterprise  cient  certainty  in   other   respects    to 

Manufacturing  Company,^'  and  in  the  identify  the  act,  an  erroneous  allega- 

indictment  it  was  called  *'The  Enter-  tion  as  to  the  person  injured  shall  not 

prise  Manufacturing  Company,''  and  it  be  material. 

was  held  that  there  was  no  variance.  A  school  district  which  owned  the 

See  also  State  v.  Goode,  68  Iowa  593,  money  embezzled  may  be  described  by 

holding  that   where   the    money  em-  givingthenumber  of  the  school  district 

bezzled  belonged  to  the  Wabash,  St.  and  the  county  to  which  it  belonged, 

Louis    &    Pacific    Railroad   Co.,   the  as  indicated   in    the    statute  (Comp. 

misnomer  of  the    corporation  in  the  Stat.  Neb.,  c.  79,  ^  2)  providing  that 

indictment  as  the  Wabash,  St.  Louis  every  duly  organized  school  district 

&  Pacific  Railway  Co.  was  immaterial,  shall  be  a  body  corporate,  and  it  is  not 

Unincorporated     Club. — In     Reg.  v,  necessary  to  set  forth  the  steps  taken 

Tankard,  10  R.'  149  (1894),  i  Q.  B.  548,  to  organize  a  school  district.     State  v. 

the  defendant  had  embezzled  property  Knox,  17  Neb.  683.     In  State  v.  Hays, 

which  belonged   to  a   club  of  which  78  Mo.  600,  however,  it  was  held  that 

he  was  a  member,  which  club  had  no  an  indictment  against  a  township  trus- 

legal  existence  as  a  company,  associa-  tee  based  on  Wagn.  Stat.  Mo.  459,  art. 

tion,  or  copartnership,  and  it  was  held  3,  §  41,  under  the  assumption  that  the 

that  the  property  was  properly  laid  in  county  was  acting  under  the  township 

the  D  F  Club,  consisting  of  the  said  organization,  must  aver  that  the  county 

defendant  and  J  and  others.  was  so  organized.    But  the  corporation 

Konlolpal  Corporatloiu. — An    indict-  must  be  given  its  legal,  official  desig- 

ment  against  an  officer  of  a  city  need  nation.     Thus,  in  Alden  v.  State,  18 

not  allege  that  the  city  was  incorpo-  Fla.  187,  it  was  held  that  "the  board  of 

rated  unless  such  an  allegation  is  re-     public  instruction  for  thecountyof , 

quired  by  statute.     Steiner  v.  State,  stateof  Florida,"  should  not  have  been 

33  Tex.  Crim.   Rep.  291,  wherein  the  described  as  **  the  board  of  public  in- 

indictment  was    drawn    under  Penal  struction." 

Code  Tex.,   art.   786,  c/Vi//;r  Price   v,  2.  States.  Butler,  26 Minn. 90.    And 

State,  41  Tex.  215,  in  which  case  the  it  was  held  also  in  this  case  that  the 
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9.  Hethod  try  Whitsli  tlt^  GoiiterBibli  was  AecdnifflitiMd— if.  lit 
General. — 'Where  the  statute  denounces  ertibezziemcftit  m  a 
particular  tnanttef,  the  indictment  liiust  charge  that  the  converslofi 
was  accomplished  by  the  method  pointed  out  in  the  ^atute.^ 

h.  Wofet)s  Used  in  Describiing  Embezzlement  or  Conver. 

SION.^— The  act  of  dotlversion  must  be  distinctly  alleged,*  and  it 
is  generally  safe  to  allege  that  the  defendant  did  eitibezzle,  or 
that  he  did  fraudulently  convert,  in  the  words  of  the  statute,' 
without  averring  in  the  body  of  the  indictment  that  the  defendant 
did  feloniously  steal,  take,  and  carry  away.^ 

AotB  InooMBteirt  imk  fnnt.-^It  would  seem  that  where  the  indict- 

partnership  itself  might  be  described  3.  Reevesr^.  State,  95  Ala.  31,  where- 
as the  trm  dt  **T  S  R,  Sons  &  Co.,"  in  Thorington,  J.,  says  tliat  the  word 
^ithont  giving  R's  Christian  name,  "embezzle"  has  **  a  technical  meaning, 
there  betng  n  ttiing  to  show  and  no  and  that  meaning  suggests  the  Charae- 
presam|]^oti  that  the  name  given  was  ter  and  scope  of  the  proof  i'equired  to 
not  the  firm  name,  and  the  whole  sustain  the  charge.  It  Involves  two 
of  it.  generalingredients  or  elements:  First, 

1.  State  V,  Clarkson,  59  Mo.  149,  a  breach  of  duty  or  trust  in  respect  of 
wherein  the  indictnient  was  bottomed  money,  property,  or  effects  in  the  par- 
6h  Wagrt.  Stat.  Mo.,  ed.  1873, 459,  §  4*,  ty's  possession,  belonging  to  another; 
denouncing  the  investment  of  public  secondly,  €tit  wrongful  or  fraudulent 
f<ntds  b;^  titty  state  officer,  etc.,  in  any  appropriatioti  thereof  to  his  Own  use.'* 
kind  of  property  or  merchandise,  etc.  See  also  U.  S.  v,  Lancaster,  2  McLean 

ASOtiig  and  AdvlBtdg  Entbttfiaexneixt. —  (U.  S.)  431,  which  t^an  Indictment 
In  U.  S.  V.  Mills,  7  Pet.  (U.  S.)  138,  under  Act  U.  S.  March  3,  1825,  $  21, 
the  defendant  was  indicted  under  Act  for  the  embezzlement  of  mail  matter. 
U.S.  March  3, 1825,  §  24,  for  advising.  It  was  held  that  an  allegation  that  the 
procuring,  and  assisting  the  embezzle-  defendant  did  secrete  and  Embezzle, 
rtient  of  mail  matter  by  a  mail  carrier,  etc.,  technically  charged  the  offense, 
the  indictment  charging  that  the  de-  the  court  saying :  "  The  wOrd  embez- 
fendant  did  then  and  tnere  procure,  zle  is  a  significant  word;  it  is  used  in 
ad^'Tse,  and  assist  S  to  secrete,  embezzle,  the  statute  and  means  to  steal  bj  breach 
and  destroy  a  letter,  etc.,  with  which  of  trust,  which  is  a  most  appropriate 
the  said  S  was  intrusted,  the  said  S  term,  and  more  descriptive  of  Ae  of- 
being  at  the  time  of  such  procuring,  fense  than  any  other." 
advising,  and  assisting,  then  and  there  ^or<l8  m^laded  In  Word'^&nbeBae."— 
a  person  employed  as  a  carrier  ot  the  Under  a  statute  providing,  that  any 
mail,  etc.  It  was  held  that  a  distinct.  Servant,  clerk,  etc.,  who  shall "  wrong- 
substantive,  and  independent  Averment  fully  use,  dispose  of,  conceal,  or  other- 
of  the  fact  that  the  mail  carrier  did  in  wise  embezzle,"  etc.,  it  is  sufficient  to 
fact  commit  the  offense  of  robbing  the  use  the  word  "embezzle"  alone, without 
mall  is  not  necessary,  and  that  the  in-  charging  that  the  defendant  used,  dis- 
dictment  sufficiently  set  out  that  the  posed  of,  and  concealed,  since  the  word 
offense  had  been  committed  by  S.  "  enibezzled  *'  means  all  that  Uie  oOier 

2.  State  V.  Farrlngton,59Minn.  147;  words  do,  and  something  more.  State 
Com.  V.  Smart,  6  Gray  (Mass.)  15,  v.  Wolff,  34  La.  Ann.  1 153. 
wherein  the  indictment,  after  describ-  Acts  Alleged  ]!>lq)unetlv^. — An  in- 
ing  the  property  and  alleging  that  it  dictment  alleging  that  the  defendant 
had  been  intrusted  to  the  defendant,  did  fraudulently  convert  the  property 
charged"  that  flie  defendant  "felonl-  for  his  own  use  or  otherwise  dispose  of 
ously  did  embezzle  and  fraudulently  the  same,  although  it  follows  the  words 
convert  to  his  oWn  use,  the  same  then  of  the  statute,  is  bad,  because  of  the  use 
and  thefe  being  demanded,"  etc.,  and  of  the  disjunctive,  and  also  because  it 
was  considered  insufficient,  because  of  is  uncertain  as  to  the  other  disposition 
the  apparently  undesigned  and  acci-  of  the  property.  Sanders  v.  State,  86 
dental  omission  to  state  that  the  prop-  Ga.  717. 

crty  was  embezzled  and  converted.  4.  Rex  v.  Johnson,  3  M.  &  S.  53^ 
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mcnt  s^s  forth  that  the  property  was  delivered  to  the  defendant 
m  trust,  or  for  a  particular  purpose,  it  is  not  sufficient  to  allegje 
merdy  that  the  defendant  did  embezzle,  or  that  he  did  convert, 
but  the  acts  of  the  defendant  that  were  inconsistent  with  the 
trust  confided  in  him  should  be  specifically  set  forth.* 

BHamolommt  tiy  Mer«  Agent  or  flenruit. — Where,  however,  the  defend- 
ant has  received  property  merely  as  the  agent  of  the  owner,  or  in 
trust  merely  to  deliver  or  pay  it  to  the  owner,  no  other  description 
of  the  offense  than  that  he  did  embezzle,  etc.,  or  that  he  tlid 
convert  to  his  own  use,  etc.,  is  necessary.* 

SMvtai  MipoBfiBg  witb  Partieidan. — ^In  some  staftes  it  is  provided 
by  statute  that  the  particulars  of  the  embezzlement  need  not  be 
givea.* 

c.  Al^PROFRiATiON  TO  OwN  USE. — ^Aii  indktment  chai^|iiif 
in  the  words  of  the  statute  that  the  defendant  did  wrongfully 
use,  dispose  of,  conceal,  and  embezzle,  is  sufficient,  without  the 
use  of  the  words  ''appropriate  to  his  own  tse,"  since  embesda^ 
ment  means  appropriation  to  one's  own  use.* 

1.  State  V.   Brandt,    41    Iowa  59^,  such  payments  were  not  in  ^ct  nuude 

wherein  the  statute  denounced  conver-  to  the  amount  so  reported,  or  to  show 

sioD  "to  his  own  use  in  anj  way  what-  that  there  were  no  such  .persons  as 

ever/ 'and  it  was  considered  insufficient  those  to  whom  the  payments  were  re- 

to  charge  merely  that  the  defendant  ported  to  have  been  made.    Such  facts 

did  convert  to  his  own  use,  etc.,  and  should  be  specially  alleged. 

that  the  manner  in  which  the  money  2.  Hoyt  v.  State,  50  Ga.  313;  Stftte 

was  converted  should  be   alleged,  so  v.  Munch,  22  Minn.  67. 

as  to  enable  the  court  to  determine  OttJectlon  Hot  ATailable  on  Xotlon  fel 

whether,  in  legal  contemplation,  there  Arrest. — ^The  objection  that  the  act  of 

had  been  an  unlawful  conversion   or  conversion  is  not  sufficiently  set  lojrth 

not;   People    v.    Cohen,    8  Cal.    42;  is  available,  if  at  all,  on  an  ezceptloo 

State  V.  Griffith,  45  Ran.  142,  wherein  or  demurrer,  and   not  on  motion  to 

Johnston,  }.,  says  that  '*acts  of    the  arrest.    Gibbs  t;.  State,  41  Tex.  4,9Z« 

defendant  that  were  inconsistent  with  8.  Com.  v.  Butterick,  100  Mass*  j;^ 

the  trust  confided  to  him,''  should  be  wherein  the  indictment,  although  D0 

alleged.     See    also    State    v.    Long-  particulars  of  the  embezzlement  were 

worth,  41  Tex.  162,  in  which  case,  the  given,  was  upheld   under  G/eo.  StaL 

defendant  having  been  intrusted  with  Mass.,  c.   i6x,  }  42,  providing  that  it 

property  for  the  purpose  of  taking  it  shall  be  **  sufficient  to  allege  generally 

from  one    named    place    to   another  In  the    indictment  an  emoezzlementf 

named  place,  the  fact  that  the  defend-  fraudulent  conversion,  or  taking  with 

ant  did  not  deliver  the  same  in  accord-  such  intent ;  "  Ker  v.  People,  no  III, 

ance  with  the  terms  of  the  bailment  646,  wherein  the  indictment  was  bot- 

was  not  sufficiently   charged  by    an  tomed  on  Cr.  Code  III.,  f  &s*    See  also 

averment  merely  that  he  did  then  and  Goodhue  v.  People,  94  111.  37. 

there  convert  to  his  own  use,  etc.    See  4.  State  v.  Wolff,  34  La.  Ann.  1153. 

further  Hoyt    v.  State,  50    Ga.   313,  See    further  Com.  v,  Leisenring,    11 

wherein  it  was  held  that,  under  an  in-  Phila.   (Pa.)   389,  32   Leg.   Int.  (PaO 

dictment   making    a    general   charge  160.    The   indictment  was  drawn  un- 

of  fraudulent  conversion,  the  prosecu-  der  a  statute  (Penal  Code  Pa.  t86Q,  % 

tlon  may  prove  that  the  defendant  had  117)  denouncing  the  failure  of  an  offi- 

converted  money  intrusted  to  him,  but  cer  of  a  corporation  to  cause  a  fulLand 

that  it  is  not  permissible  to  show  that  proper  entry  of  the  money  received 

theaccnsed  had  reported  to  the  bailor  by  him  to  be  made  in  the  books  and 

special  payments  as  having  been  made  accounts  of  the  company,  and   it  was 

to  i>afticular  persons,  in  the  perform-  considered  sufficient  to  charge  the  x-e- 

*i^  of  his  duty  as  bailee,  and  that  ceipt  of  money  in  an  official  capadtjt 
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d.  Want  of  Owner's  Consent. — It  need  not  be  alleged  that         1 
the  misappropriation  was  without  the  consent  of  the  owner,  where  < 
want  of  consent  is  not  by  statute  made  an  ingredient  of  the 
offense.^     But  it  is  otherwise  where  the  statute  provides  that  ! 
the  conversion  must  have  been  without  the  consent  of  the  owner.*  [ 

e.  Demand  and  Refusal  to  Pay. — It  is  necessary  to  allege  a 
demand  made  upon  the  defendant  to  pay  the  money  or  return 

the  property,  and  his  refusal  to  do  so,  only  when  the  statute  | 

makes  such  demand  and  refusal  elements  of  the  crime.^  ■ 

■ 

and  the  fraudulent  omission  to  have  it  2.  State  V.Foster,  ii  Iowa  291  .where- 
entered  in  the  books  and  accounts  of  in  an  allegation  that  the  defendant  did  * 
the  company,  without  charging  to  embezzle  and  fraudulently  convert  to  \ 
whose  use,  whether  his  own  or  an-  his  own  use  was  insufficient ;  State  v.  1 
other's,  the  defendant  appropriated  Mims,  26  Minn.  191,  wherein  the  in- 
the  money.  But  see  U.  S.  v.  Brit  ton,  dictment  was  bottomed  on  Gen.  Stat 
107  U.  S.  655,  wherein  the  indictment  Minn.,  c.  95,  §  230,  as  amended  by  Laws 
was  against  an  officer  of  a  national  of  1876,  c.  55,  and  it  was  considered 
banking  association,  and  was  based  on  insufficient  to  charge  that  the  defend- 
Rev.  Stat.  U.  S.,  ^  5309,  denouncing  ant  did  feloniously  embezzle  and  cod- 
the  embezzlement  and  misapplication  vert  to  his  own  use  by  then  and  there 
of  funds,  etc.  It  was  held  that  the  using  and  disposing  of  the  money  in- 
statute  intended  misapplication  for  trusted  to  him  to  his  own  use  and 
the  use  and  benefit  of  the  defendant  benefit ;  State  v.  Longworth,  41  Tex. 
and  some  company  and  person  other  162,  in  which  case  an  allegation  that 
than  the  banking  association,  and  that  A  intrusted  an  article  which  was  the 
the  indictment  was  bad,  because  it  property  of  the  state  of  Texas  to  the 
charged  mere  maladministration  of  the  defendant,  and  that  the  defendant  did 
officers  of  the  bank  gather  than  con-  then  and  there  convert  the  same  to  his 
version  of  its  moneys  and  funds  to  the  own  use,  without  the  consent  of  the 
defendants*  use  or  to  the  use  of  some  owner,  was  held  bad. 
one  else.  3.  In  the  following    cases   no  such 

OonTerilon  to  Use  of  Partnenlilp. — A  averment  was    necessary :   Wallis   v. 

conversion  to   the   use  of  the  firm  of  State,  54  Ark.  611;  Sneil  v.  State,  50 

which  the  accused  is  a  member  is  to  Ga.   219,  following  McCoy  v.  State, 

his  own  benefit,  and  "  to  his  own  use  "  15  Ga.  205 ;  State  v.  Floumoy,  46  La. 

as  alleged  in  the  indictment.     Carr  v.  Ann.  1518,  wherein  the  indictment  was 

State,  104  Ala.  43.  bottomed  on  Rev.  Stat.  La.,  §905,  dis- 

1.  State    V.    Walton,    62    Me.    106,  tinguisking  State  v.  O'Kean,  35  La. 

wherein  the  indictment  was  bottomed  Ann.  901,  wherein  the  question  was  as 

on  a  statute  denouncing  embezzlement  to  the  necessity  of  proving  failure  of 

by  a  public  officer  of   money  in  his  the  accused  to  pay  over  the  money  on 

possession,  or  under  his    control   by  demand,  andybZ/^wiii^  State  v.  Frickcr, 

virtue  of  his  office.     See  also  Alder-  45  La.  Ann.  646,  and  State  v.  Roubles, 

man  v.  State,  57  Ga.  367,  wherein   it  43  La.  Ann.  200,  wherein  such  an  alle- 

washeld  under  Code  Ga.,  ^^  4422,  4424,  gation  was  not  insisted  upon;  State  r. 

that  an  indictment  for  larceny,  after  Porter,  26  Mo.  201 ;  Edelhoff  v.  State 

trust,  charging  that  the  defendant  did  (Wyoming,  1894),  36  Pac.  Rep.  627, 

fraudulently    convert    the   goods    in-  c/7/»^  State  ».  Tompkins,  32  La.  Ann. 

trusted  to  him  to   his  own  use,  need  623;  Wallis  t\  State,  54  Ark.  611;  State 

not  charge  that  the  act  was  done  with-  v.  New,  22  Minn.  76;  HoUingswortht?. 

out  the    consent    of   the    owner   and  State,  in  Ind.  289. 

bailor,  and  to  his  injury,  and  without  But  in  State  v.    Munch,  22  Minn, 

paying  him  on  demand  the  full  value  67,  wherein  the  indictment  was  against 

thereof,  because  the  clauses  of  the  stat-  a  state  treasurer,  failure  to  pay  over 

ute  relative  to  such  ingredients  apply  the  money  to  his  successor  in  office  on 

to  other  dispositions  of  the  goods  than  demand  being  an  essential  ingredient 

to  the  bailee's  fraudulent  conversion  to  of  the  offense  (Const.  Minn.,  art.  9,  k 

his  own  use.  12 ;  Gen.  Stat.  Minn.,  c.  9,  ^  6),  it  was 
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/.  The  Intent.  —  The  indictment  must  with  certainty  and 
precision  charge  the  defendant  with  acts  of  commission  or  omis- 
sion, under  the  circumstances  and  with  the  intention  mentioned  in 
the  statute ;  *  but  where  the  statute  does  not  in  specific  words 

make  criminal  intent  an  element  of  the  offense,  further  than  it  is 
necessarily  included  in  the  words  "  embezzle,  convert  to  his  own 
use,  or  make  way  with  and  secrete,"  fraudulent  intent  need  not 
be  charged  in  so  many  words.* 

considered  insufficient  to  aver  that  the  niouslj,   and   with  intent  to  use  the 
defendant    did     embezzle,     etc.,     by  same;  ciV/nr^  the  following  cases:  State 
wholly  neglecting  to  account  for  the  v.  WolflT,  34  La.  Ann.  11 53;  State  v. 
money  and  to  pay  over  the  same,  or  Combs,  47  Kan.  136;  State  v.  Noland, 
any  part  thereof,   to  his  successor  in  11 1  Mo.  473;  Leonard  v.  State,  7  T^. 
oflSce.  -^PP*  435  i  Halsted  v.  State,  41  N.  J.  L. 
1.  P^r  Green, C.  J.,  instate  v.Stim-  589;    State  x),  Hopkins,   56  Vt.   260; 
son,  24  N.  J.  L.  9;  Peacock  v.  State,  36  State  v.  Kroeger,  47  Mo.  530;  State  v. 
Tex.  647,  wherein  the  indictment  was  Stimson,  24  N.  J.  L.  9;  State  v.  Flint, 
bad,  although  the  omission  to  charge  62  Mo.  393;  McKane  v.  State,  11  Ind. 
the  fraudulent  intent  was  accidental,  195,  and  Riley  v.  State,  32  Tex.  7^. 
the  averment  being  that  the  defendant  In  State  v.  Noland,  iii  Mo.  473,  the 
did  unlawfullr  misapply  and   convert,  indictment    was    bottomed    on    Rev. 
"with  fraudulent  \sic\  then  and  there  Stat.  Mo.  1889,  §  3555,  which  did  not 
to  feloniously  appropriate  the  same;"  in  specific  words  make  criminal  intent 
U.  S.  V.  Britton,  107  U.  S.  655,  holding  an  element  in  the  offense  further  than 
that  an  indictment  against  an  officer  it    was    necessarily   imputed     in    the 
of    a    national    banking    association,  words  '*  convert  to  his  own  use,"  and 
based  on  Rev.   Stat.   U.   S.,   ^   5^09,  **  shall   make  way  with  or    secrete." 
should  aver  an    intent   to  injure  and  It  being  averred  that  the  defendant  did 
defraud.  unlawfully,  fraudulently,   and   felonl- 
Inttnt  to  DepriTe  or  Dofrand. — Under  ously  convert  to  his  own  use  and  em- 
a  statute  (Penal  Code  Minn.,  ^  415)  bezzle,  an  objection  that  the  indictment 
which  reads  that  *•  a  person  who  with  was   insufficient    because    it    did   not 
the  intent  to  deprive  or  defraud  the  charge  the  intent  with  which  the  de- 
true  owner,"  etc^,  it  is  sufficient  to  fendant  converted   the   money  to  his 
allege  that  the  defendant  did  convert  own  use  was  overruled.     See  further 
and  appropriate  with  intent  to  deprive.  State  t;.  Combs,  47  Kan.  136,  wherein 
without  alleging  that  it  was  done  also  an  allegation  that  the  defendant  *'  did 
with  intent  to  defraud.    State  v.  Com-  then  and  there  unlawfully  and  feloni- 
^°Ss,  54  Minn.  359.  ously  embezzle  and  convert  to  his  own 
J.  State   V.  Trolson,    21    Nev.  419,  use,  and  make  way  with  and  secrete," 
wherein  the  indictment    was  framed  was  upheld,  notwithstanding  failure  to 
under  a  .ittatute   providing    that    any  charge  intent  in  so  many  words,  the 
person,  or  any  agent,  etc.,  who  shall  court  saying:  **  It  was  hardly  necessary 
steal  or  appropriate  money,   etc.,  in-  to  allege  that  the  money  was  embezzled 
trusted  to  him,  •*  in  any  manner  or  for  and   converted  with  the   intention  to 
any  other  purpose  than  that  for  which  embezzle  and  convert  the  same.     It  is 
the  same  was  deposited  or  intrusted,  difficult  to  conceive  how  he  could  have 
shall  be  guilty  of  embezzlement."     It  honestly    and    innocently    embezzled 
was  sufficient  to  charge  that  the  de-  and    stolen    the   money    intrusted   to 
fendant  did  appropriate  said   sum  of  him." 

mone^  to  his  own  use  and  for  his  own  Fraadulent  Embeidement  and  Oonyer- 
benefit,  and  did  appropriate  the  same  sion.  —  In  State  v.  Jamison,  74  Iowa 
»n  a  manner  and  for  purposes  other  602,  an  allegation  that  the  defendant 
than  that  for  which  the  same  was  in-  did  wilfully,  unlawfully,  feloniously, 
trusted  to  him,  etc.,  and  that  he  there-  and  fraudulently  embezzle  and  convert 
by  did  embezzle  said  sum  of  money,  was  not  considered  open  to  the  objec- 
without  charging  that  the  defendant  tion  that  it  failed  to  state  that  the  con- 
appropriated  the  money  wilfully,  felo-  version  was  fraudulent. 
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YtioBimuly. — The  word  "  embezzle  "  means  to  appropriate  feloni- 
ously, and  it  need  not  be  alleged  that  the  act  was  feloniously  done; ^ 
but  it  is  unquestionably  the  safest  practice  to  charge  that  the  em- 
bezzlement or  conversion  was  felonious.* 

g.  Pkcuuar  Averments  in  Indictments  against  Pubuc 

Officers. — It  Is  not  sufficient  to  charge  a  wilful,  fraudulent,  and 
felonious  conversion  simply,  under  a  statute  denouncing  embez- 
zlement by  a  public  officer,  where  failure  to  pay  over  the  money 
that  has  come  to  his  hands,  when  lawfully  required  to  do  so,  is  an 
ingredient  of  the  offense,  but  such  (Mt  must  t>e  alleged.'    And 

UtflBt  to  B«|^Te  Owner  «r  TropeitF —  *'  embezzle."    State  v,  X^jcnu  45  ^-  J* 

Texas. — It  is  no  part  of  the  description  L.  27a. 

of  the  offense  of  embezzlement  that  1.  U.  S.  v,  Greve,65  1^'ed.  Rep.^: 

the  indictment  should  allege,  as  in  theft.  People  v,  Garcia^  35  CaL  531.    See 

that  it  (the  property)  was  taken  with  also  U.  S.  v.  Lancaster,  2  ttcLean  (U. 

the  intent  to  deprive  the  owner  of  the  S.)  431,  wherein  the  indictmeat  vw 

property  or  its  value,  and  to  appropri-  against  a  post-office  employee,  and  wu 

ate  it  to  the  benefit  of  the  taker.     Per  bottomed  upon  Act  U.    §.  March  3, 

Winkler,  J.,  in  Leonard  v.  State,  7  Tex.  2815,  ^  21,  the  words  of  the  statute  being 

App.  417.  that  if  any  person,  etc.,  '*  «hall  steal, or 

See  also  Glbbs   v.   State,  41   Tex.  take  ^*  any  mail  matter  that  may  haT« 

49T,  in  which  case  the  defendant  was  come  into  his  possession.     It  was  suf- 

charged  with  converting  to  his  own  ficient  to  allege  that  the  defendant  did 

use,  with  intention   of  depriving  the  unlawfully  take.     See  further  State  r. 

owner  of  the  value  of  the  property.  Hill,  91  N.  Car.  561,  wherein  it  wis 

It  was  held  that  the  objection  that  it  held  that  as  the  statute  did  not  fix  the 

was  not  charged  that  the  intent  was  to  gprade  of  the  crime,  or  declare  it  to  be 

deprive  the  owner  of  the  frcperty^  if  a  felony,  the  offense  was  merely  a  mU- 

available  at  all,  should  have  been  made  demeanor,  and  that  it  was  sufficient  to 

by  exception  or  demurrer,  and  not  by  charge  that  it  was  committed  "  wil- 

motion  in  arrest.  folly,  knowingly,  and  corruptly,"  omit- 

Washington  Statute. — Under  Code  ting  the  word  "feloniously."  Sec  c«i/rs, 

Wash.,  §  1244,  declaring  that  the  in-  Stropes  v.  State,  120  Ind.  562,  holding 

formation  shall  be  sufficient  if  the  nee-  that  an   indictment  agaiast  a  public 

essary  facts  are  so  stated  that  a  man  of  officer  for  failure  to  pay  over  monejrs 

common  understanding  can  determine  remaining   in   his  hands   to  his  vac- 

the  offense  with  which  he  is  charged,  cessor  in  office  should  allege  that  the 

an  information  averring  that  the  de-  defendant    feloniously   failed  to  pay 

tendant  did  unlawfully,  fraudulently  over  such  money, 

and  feloniously  convert  to  his  own  use,  2.  Per  Priest,  J.^  in  U.  S.  r.  Gre^ 

and  did  fail  to  account,  etc.,  is  not  open  65  Fed.  Rep.  488. 

to  the  objection  that  it  fails  to  allege  3.  Hemingway  v.  State, 68  Miss,  fott 

that  the  defendant  converted  to  his  own  wherein    the   statute    (Code  Miss^  § 

use  with  intent  to  defraud  the  owner  of  2787)    read    that   if   any   officer,  etc, 

the  property.     State  v.  Whiteman,  9  shall    unlawfully    conv^ert,   etc.,   and 

Wash.  402.  shall  not,  when  lawfully  required  to 

New    Jersey    Statute. — Where,  by  pay  over  such  money,  immediately  do 

statute  (N.  J.  Crimes  Act,  J  148),  em-  so,  etc.,  and  it  was  held  that  the  in- 

hezzlement  by  an  officer  of  the  state  or  dictment  should  charge  both  an  nn- 

of  any  public  or  private  corporation,  lawful  conversion  and  also  failure  to 

**wrtn   intent  to  defraud  the  state,**  pay  over  the  money  converted  «rhen 

etc.,  is  denounced,  the  indictment  must  required ;  State  v.  Hebel,  72  Ind.  361, 

allege  an  intent  to  defraud,  and  a  charge  wherein  it  was  held  that  an  indictment 

that  the  defendant  did  embezzle,  etc.,  bottomed  on  2  Rev.  Stat.  lad.  1876,  p. 

and  did  unlawfully  and  fraudulently  250,  should  allege  that  the  defendant, 

dispose  of,  etc.,  is  not  sufficient,  as  the  upon  a  proper  demand,  after  his  term 

words  "fraudulently  dispose  of**  have  of  office  had  expired,  had  f  raudulendy 

no  signification  broader  than  the  word  failed  or  refused  to  account  for  and 
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it  must  be  alleged  that  the  money  was  withheld  for  the  length  of 
time  denounced  by  the  statute.* 

WUr»  tfc«  OAbm  b  IMlfOB  to  ^y  ^tvt  t!ie  Koney  to  tlie  Oofendftnt*!  ftnoMRTot 
in  office,  the  indictment  must  directly  aver  that  the  defendant's 
term  of  office  had  expired  When  the  money  was  demanded  xli  him.* 
But  the  failure  of  the  defendant  to  pay  ovet  money  to  his 

successor  i«  office  need  not  be  charged  when  the  same  is  not 
expressly  made  an  ingvedknt  <of  tlie  oflfense.* 

paj  over  the  monej  to  his  successor  in  taxes,  on  a  named  day,  received,  etc., 

oflSce;  Com.  v.  iJ^wls  <Ky.  1889),  in  and  timt  he  dtd  then  and  there  unlaw- 

S.  W.  Rep.  ^66,  wherein  tfe6  indict-  fully  and  wilfully  detain  the  said  sum 

ment  was  against -a  Cdvintj  jud^e  who,  in  nfs  possession,  and  did  neglect  to 

by  vwttie  of  his   office,  was  the  cus-  pay  the  said  surti  into  the  treasury  of 

todian  of  money  collected  by  him  fo^  the  state  for  the  arpace  <A  six  months 

vacant  land,  and  it  was  held  necessary  after  he  had  so,  as  aforesaid,  collected 

to  charge,  not  only  that  the  defendant  and  received  the  said  amount,  was  not 

had  used  the  money  for  his  own  bene-  open  to  the  objection  that  it  did  not 

fit,  but  that  he  had  tailed  and  refused  charge  the  detention  of  the  money  six 

to  account  for  it,  or  to  pay  it  over  at  the  months  after  the  same  was  collected, 
time,  in  the  manner,  and  for  the  pur-         2.  State  v.    Hebel,    72  Ind.  361,  in 

pose  required  by  law;  State  v.  Par-  which  case  averments  that  a  named 

sons,  54  Iowa  405,  wherein  It  was  heid  person  had  been  elected  to  the  office, 

that  an  indictment  against  a  treasurer  and  that  after  being  commissioned  and 

of  an  independent  school  district,  "hot-  having  qualified  he  entered  and  took 

toraed  on  Rev.  Stat,  fowa  i86o,  ^  4^43,  possession  of  the  office,  and  then  and 

should  charge  that  the  defendant  failed  there  demanded  the  money  of  the  de- 

to  account  for  money  or  funds  which  fendant,were  not  considered  equivalent 

he  was  alleged  to  have  converted, /i?/-  to  an  allegation  that  the  defendant's 

lotnng  State  -u.  Brandt,  41  Iowa  600;  term  had  expired,  and  that  such  other 

State  V.  Adamson,   114  Ind.   216,  in  person's  had  begun,  when  the  demand 

which  case  the  indictment  was  against  was  made,  as,  for  aught  that  was  shown, 

an  administrator,  and  was  bottomed  on  premature  possession  of  the  office  may 

Rev.  Stat.  Ind.  1881,  4  1^52,  denounc  have  been  taken  by  the  defendant's 

infj  as  embezslemeiTt  failure   to  pay  aHeged  successor.    But  in  People  v, 

over  "when  legally  required  by  the  Rogerson,  4  Utah  231,  an  indictment 

proper  person   or  authority,"  and  it  against  a  collector  of  taxes,  charging 

was  held  insufficient  to  charge  merely  that  the  defendant,  as  Such  collector, 

that  the  defendant  had  fled  from  the  feloniously  and  wilfully  refused  to  pay 

state  and  secreted  himself,   and  had  to  the  couirty  treasurer  of  B  county, 

failed  to  pay  over  the  money  in  his  then  and  there  being  a  public  officer 

hands  to  one  of  his  sureties,  upon  be-  thereof,  was  not  open  to  the  objection 

ingdemanded  of  by  the  surety  to  do  so.  that  it  failed  to  show  that  there  was  a 

See  ako  State  "V.  Hunnicut,  34  Ark.  county  treasurer  qualified  and  author- 

5^3,  wherein  it  was  held  that  an  in-  ized  to  receive  the  money, 
dictment  charging  a  county  treasurer       t{tftt«meiit  of  Acconnts  l)y  MbUo  Of- 

with  failure  to  pay  over  the  money  fleer.— Where  a  statute  (Act  Ark,  July 

which  he  had  been  t>y  order  of  the  9,  1868,  as  amended  by  Act  Feb.  20, 

court  required  to  pay  over  to  his. sue-  1883,  %  \  et  seq.;  Gantt's  Dig.  1371), 

cewoT  was  insufficient  under  the  stat-  denouncing    embezzlement    by    state 

»te,  because  failure  to  pay  over  where  and  other  officers,  makes  his  failure  or 

there  had  been  no  conversion  or  mis-  omission  to  pay  the  amotmt  found  due 

application  of  the  money  was  not,  of  by  him  upon  settlement  an  ingredient 

itself,  sufficient  to  constitute  the  of-  of  the  offense,  such  fact  must  be  al- 

fense,  foUowed  in  State  v.  Govan,  48  leged.    State  v.  Govan,  48  Ark.  T^xfol- 

Ark.  76.  lowing  State  v.  Hunnicut,  34Ark.  562. 
1.  State   V.   Nicholson,   67  Md.    i.        «.  State  v.  Noland,    iii^  Mo.    473, 

^tttlnthls  case  an  indictment  charg-  wherein  the  indictment  was  bottomed 

Ing  that  the  defendant,  as  collector  of  on  Rev.  Stat.  Mo.,  §  3555,  denouncing 
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h.  Receiving  Embezzled  Property.— An  indictment  for 
receiving  embezzled  property  need  not  charge  the  facts  consti- 
tuting the  embezzlement  by  which  the  property  was  unlawfully 
procured  in  the  first  instance.* 

10.  Time  of  Commission  of  Offense. — The  indictment  must  allege 
the  time  at  which  the  oflfense  was  committed,  but  the  exact  time 
need  not  be  alleged,  and  it  is  sufficient  to  show  that  the  offense 
was  committed  within  a  period  not  covered  by  the  statute  of 
limitations* 

fraudulent   conversion,   or  failure   to  where  it   was  held  that  in  an  indict- 

pay  over  money    to  his  successor  in  ment  for  receiving  stolen  property  it  is 

omce,  distinguishing  State  v.  Porter,  not  necessary  to  allege  the  elements  of 

26  Mo.  201,  "which  was  a  prosecution  the  theft,  but  that  it  is  sufficient  to 

for  failure  to  pay  over  money ;  State  follow  the  language  of  the  statute. 

V,  Clarkson,  59  Mo.  149,  wherein  the  2.  State  v,  Lyon,  45  N.  J.  L.  372. 

statute  (Wagn.  Stat.  Mo.,  p.  459,  ^  41)  In  Jackson  r.  State,   76  Ga.  551,   an 

denounced  conversion  to  his  own  use  allegation  that  the  defendant,  on  the 

by  any  state  officer,  etc.,  and  also  the  first  day  of  November,  1882,  etc.,  did 

use  by  him  of  public  money  by  way  of  then  and  there  embezzle,   steal,  etc., 

investment,  etc.  by     receiving     and     depositing     the 

Loaning    Pabllc    Money. — An   indict-  money  aforesaid  in  certain  banks,  at 

ment  framed  under  a  statute  denounc-  divers  times  and  in  divers  sums,  and 

ing  the  loaning  of  public  money  with-  by  checking  out  the  same  as  president 

out  authority  of  law  should  not  charge  of  the  corporation  which  owned  said 

the  offense  merely  in  the  words  of  the  money,  and  converting  it  to  his  own 

statute,   but  should  state^  the  person  private  use,  was  considered  sufficiently 

or   persons  to  whom  the*  money  was  certain  as  to  the  time  when  the  offense 

loaned.     State  v.  Brandt,  41  Iowa  593.  was  committed. 

Negativing   Bepayment  of  Money  as  In  State  v.  Noel,  5  Blackf.    (Ind.) 

AUowed  by  Statute. — In  State  v.  Nich-  548,  the  indictment  was  found  at  the 

olson,  67  Md.   I,   the  indictment  was  March    term,  1840,  and  charged  that 

framed  under  a  statute  denouncing  the  the   defendant  had  certain  money   in 

neglect  by  a  collector  of  taxes  to  pay  his  hands  on  the  ist  of  January,  1840, 

money  into  the  treasury  of  the  state  and  that  he  failed  to  pay  it  over  within 

for  the  space  of  six  months,  and  pro-  sixty  days  from  the  time  at  which  he 

viding  punishment,  unless  the  amount  received  it,  in  violation  of  his  duty  un- 

for  which  the  defendant  is  a  defaulter  der  the  statute.    An  objection  that  the 

be  sooner  paid.     It  was  held  that  it  indictment  did  not  show  that  the  of- 

need  not  be  averred  that  the  money  fense  was  committed  within  two  years 

was  still  detained  by  the  defendant,  before  the  finding  of  the  bill — the  pc- 

for  the  reason  that  the  payment  of  the  riod  limited  by  statute — ^was  overruled, 

money  before  or  after  the  finding  of  the  court  saying :  "  The  fair  construc- 

the  indictment  is  a  matter  to  be  set  up  tion  of  this  language  is  that  the  failure 

by  way  of  defense.  took  place  after  the   first  of  January, 

Negatlylng  Good  Oanae  for  Default. —  and  consequently  within  the  limit  pre- 

An  indictment  under  Code  Ala.  1876,  scribed  by  the  statute.*' 

^  4266,  which   makes  it  an  embezzle-  Gallfbrnla  Btatnte. — Penal  Code  Cal., 

ment  for  any  tax  collector  to  fail  to  ^  955,  provides  that  the  precise  time  at 

make  return  of  the  tax  money  in  his  which  the  offense  was  committed  need 

hands,  as  provided  by  law,  "except  for  not  be  stated.     People  v.   Bidleman, 

good   cause,"  need   not  negative  the  104  Cal.  608. 

existence  of  an  excuse  for  his  failure  Indictment  Prematurely  Found. — Un- 
to make  return.  Britton  v.  State,  77  der  a  statute  (Act  Ga.  Dec.  14,  1871) 
Ala.  202.  making  it  a  criminal  act  for  one  who 

1.  People  v.  Stein,  i  Park.  Cr.  Rep.  legally  receives    money    or  property 

(N.    Y.    Supreme  Ct.)  202;     Hodges  belonging  to  the  state  to  fail   to  pay 

V.    State,  22  Tex.    App.    415,    citing  or  deliver  the  same  to  the  treasurer 

Brothers  v.  State,  22  Tex.  App.  447,  within    ten    days    after    demand,    an 

444  Volume  VII. 


ladietmeBt  or  Iiiformatlon.    EMBEZZLEMENT,       ATermenti  u  to  Venue. 

Time  of  BaoeiTiiig  Property. — The  time  at  which  the  defendant 
received  the  property  with  the  embezzlement  of  which  he  is 
charged  need  not,  it  seems,  be  stated.* 

ProTisg  TimA  ae  Iftld. — ^And  in  some  states  it  is  expressly  provided 
by  statute  that  the  time  need  not  be  proved  as  laid.* 

11.  Averments  as  to  Venue. — The  indictment  must  show  that  the 
offense  was  committed  in  the  county  in  which  the  grand  jury  was 
organized  '?  but  this  is  sufficiently  done  by  an  averment  that  the 
defendant  in  the  county  aforesaid  did  then  and  there  embezzle, 
steal,  etc.* 

indictment  returned  bj  the  grand  jury  statute  (Gen.  Stat.  Minn.  1894,  ^  7262) 

five  days  after  the  demand  therein  is  providing   that    the  indictment  may 

alleged   to  have  been    made,  is  bad.  allege    generally    the    embezzlement 

Hoyt  V.  State,  50  Ga.  313.  of  money  without  specifying  any  par- 

1.  State  V,  Noel,  5  Blackf.  (Ind.)  548,  ticular,  and  that  "  on  the  trial  evidence 

in  which  case  the  indictment  charged  may  be  given  of  any  such  embezzle- 

a  justice  of  the  peace  with  failure  to  ment  committed    within  six   months 

pay  over  money  received  by  him  for  next  after  the  time  stated  in  the  indict- 

seminary  purposes  as  required  by  the  ment,"  that  evidence  might  be  given 

statute,  and  it    was   held   immaterial  of  an  act  of  embezzlement  committed 

that  the  indictment  did  not  set  forth  on  the  day  stated  in  the  indictment, 

the  time  at  which  he  received    the  and  also  of  any  other  acts  of  embezzle- 

money.    Said  the  court :  "  The  offense  ment  committed   within   six  months 

consists  in  retaining  money  belonging  next  after  that  date,  the  court  refusing 

to  the  seminary  fund  more  than  sixty  to  concur  in  the  construction  put  upon 

days  after  its  reception.     The  indict-  the  statute  by  the  defendant,  viz,^  that 

ment  alleges  that  on  a  particular  day  if  the  state  introduced  evidence  of  an 

the  money  was  in  the  hands  of  the  de-  act  of  embezzlement  committed  on  the 

fendant  as  a  justice  of  the  peace,  and  day  alleged  in  the  indictment  it  would 

that  he  neglected  to  pay  it  over  to  the  be  confined  to  evidence  of  embezzle- 

proper  agent  -within  sixty  days  after  ment  committed  on  the  particular  day. 

he  had  received  it.     In  describing  the  8.  People  v.  Horton,62  Hun  (N.Y.) 

offense,  the  indictment  has  adopted  610. 

substantially  the  language  of  the  stat-  4.  Jackson  v.  State,  76  Ga.  551;  Com. 

ute,  and  in  this  instance  we  think  that  v.  Concannon,  5  Allen   (Mass.)  502, 

is  sufficient"  holding  that  an  indictment  charging 

Allegalioni  and  Proof. — Upon  the  ne-  that  a  named    person   of  D,   in   the 

cessity  of  proving  the  time  as  laid  in  county  of  N,  at  D,  in  the  county  of 

the  indictment,  see fff/ra,  IW.i.Time.  N,   did  deliver  to  the  defendant  cer- 

2.  People  V.  Bidleman,  104  Cal.  608,  tain  property  to  be  delivered  by  the 

holding  that  under  Penal  Code  Cal.,  defendant  to  a  named  person  at  B,  in 

^  955f  providing  that  the  precise  time  the  county  of  S,  and  that  the  defend- 

at  which  the  offense  was  committed  ant  did  then  and  there  take  and  receive 

need  not  be  stated,  where  it  is  charged  said  property  into  his  possession,  and 

that  the  offense  was  committed  on  or  that  the  defendant    afterwards  at  D, 

about  December  31,  1891,  and  before  in  the  county  of  N,  and   before  the 

Maj  I,  1893,  it  may  be  shown  that  the  said  property  was  by  him  delivered, 

defendant  received  money  March  7,  etc.,  at  B,  in  the  county  of  S,  felon i- 

1892,  for  which  he  never  accounted ;  ously  did   embezzle  and  fraudulently 

State  V.  New,  22  Minn.  76,  holding  convert    the   same   to    his    own    use, 

under  a   similar    statute   (Gen.  Stat,  etc.,  charged  the  commission  of  the 

Minn.,  c.  108,  %  7)  that  under  an  in-  offense  in  the  county  of  N.     But  an 

dictment  charging  the  commission  of  indictment  charging  that  the  defend- 

the  offense  August  20,  1873,  it  may  be  ant,  in    a   named    county,   on  a  day 

shown  that  the  offense  was  committed  named,  was  agent  of  a  named  person, 

July  25,  1873.    See  also  State  v,  Kort-  and  that  as  such  agent  he  was  then 

gaard  (Minn.  1895),  64  N.   W.  Rep.  and  there  intrusted  with  a  certain  sum 

S^i  in  which  case  it  was  held  under  a  of  money,  and  that  thereafter,  on  a  day 
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iBdiftamt  fir  S«Mivi»g  Bmlwkid  Proptrty. — An  avenoaent  as  to  the 
time  and  place  when  and  where  the  embezzlement  was  committed 
is  not  necessary  in  an  indictment  for  receiving  embezzled  prop- 
erty»  knowing  the  same  to  have  been  embezzled.^ 

12.  Duplidty  and  ]fu|)«iBier — «.  Ik  General. — ^The  mdtctment 
must  not  be  duplicitous,  and  it  is  impr<^>er  to  chaif^  the  defend- 
ant with  several  offenses  in  the  same  county  even  where  the  sevenl 
offenses  are  each  embezzlement.^  But  it  is  permissible  to  chaige 
several  separate  and  distinct  offenses  in  sepajrate  counts  where  all 
of  the  offenses  are  of  the  same  general  character  *  Thus  there  is 
no  misjoinder  where  the  indictment  charges  in  several  counts 
different  acts  of  embezzlement,^  where  it  appears  upon  the  face 

named,  the  defendant  did  unlawfully  plicitous  because  it  joined  in  tbe  saine 

convert  the  same  to   his  own   use,  is  count  the  ofifense  denounced  bj  Rer. 

had,  because  it  does  not  state   where  Stat.  La.,  ^  907,  vir.,  embeaxlement  bj 

the  offense  was  committed ;  State  v.  a  bank  officer,  and  also  the  offense  de- 

Majrberrj,  9  Wash.  193.    To  the  same  nounced  bj  section  905,  of  wroagfaUj 

effect  as  the  last  case  is  People  v.  Hor-  using,   disposing  o{,  and    concealing 

ton,  6lI  Hun  (N.  Y.)  610.  money  intrusted  to  the  defendant  bj 

Indletmant  against  CoUector  of  Taxes,  virtue  of  his  employment  by  another  as 

— In  People  v.  Rogerson,  4  Utah  231,  servant,  clerk,  broker,  etc, 

an  indictment  describing  the  defend-  But  in  State  v.  LiUie,  21  Kan.  728,11 

ant   as  the  collector  of    taxes  of    B  was  held  that  an  indictment  chargiog 

county,  and  charging  that  he  neglected  the  defendant  with  the  embeasleraent 

and  refused  to  pay  over  money  which  of  notes  received  by  him  as  ^'ageat, 

he  collected  as  taxes,  was  equivalent  servant,   employee,  and   bailee,'^  did 

to  an  averment  that  he  neglected  and  not  charge  two  separate  and  distinct 

refused  to  make  payment  in  B  county,  crimes,  one  of   embezzlentent  as  tn 

in  which  county  he  had  his  office  and  agent,  servant,  and  employee,  and  an- 

it  was  his  duty  to  make  payment,  and  other  of  embeszlement  as  bailee,  un- 

was  considered  good.  der  sections  88  and  90  respectively,  of 

Mlssonrl  Statute. — In  State  v.  Ar-  Laws  1873,  pp.177, 178,  since  the  word 
nold  (Mo.  1886),  2  S.  W.  Rep.  269,  the  '*  bailee"  was  merely  surplusage,  as  the 
indictment  was  found  against  a  col-  person  could  not  hold  property  as  an 
lector  of  state  and  county  revenue  of  a  agent,  servant,  and  employee,  without 
named  county  of  the  state  of  Missouri,  aUo  holding  it  in  the  capacity  of  a 
and,  after  setting  out  the  defendant's  bailee,  and  it  was  immaterial  whether 
official  capacity,  charged  that  the  de-  or  not  he  could  have  been  convicted 
fendant  then  and  there  had  in  his  cus-  of  embezzlement  as  a  bailee  under  sec- 
tody  and  control  certain  money,  and  tion  90. 

that  he  did  then  and  there  unlawfully,  8.  State  v,  Hodges,  45  Kan.  3S91 
fraudulently,andfeloniously  make  way  wherein  the  indictment  contained 
with  and  convert  to  his  own  use,  etc.,  eight  different  counts,  some  of  which 
and  it  was  held  that  the  venue  was  charged  actual  embezzlement  and  the 
sufficiently  laid,  under  Rev.  Stat.  Mo.,  others  that  the  defendant  secreted  and 
^  1 81 3,  providing  that  it  shall  not  be  made  way  with  the  property  with  in- 
necessary  to  state  any  venue  in  the  tent  to  convert  the  same, 
body  of  the  indictment,  but  the  county  4.  Bulloch  v.  State,  10  Ga.  47» 
named  in  the  margin  thereof  shall  be  wherein  the  only  difference  between 
taken  to  be  the  venue  for  all  the  facts  the  counts  was  that  some  of  them 
stated  in  the  body  of  the  same.  charged  the  defendant  with  stealing 

1.  People  V.  Stein,  i  Park.  Cr.  Rep.  bank  bills  as  the  cashier  of  a  bank  after 
(N.  Y.  Supreme  Ct.)  202.  a  trust  delegated,  while  others  charged 

2.  Com.  t^.  Mentzer,  i6aPa.  St.  646;  him  with  stealing  the  same  without 
State  V.  Hodges,  45  Kan.  389.  See  being  employed  in  any  official  capsc- 
also  State  ?;.  Palmer,  32  La.  Ann.  565,  ity,  and  it  was  considered  immaterial 
in  which  case  the  indictment  was  du-  that  the  punishment  for  one  offense 
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of  the  indictment  that  the  language  of  each  count  is  identical  as 
regards  the  time,  place,  persons,  and  property,  and  where  it  is 
apparent  that  the  purpose  of  the  prosecutor  is  to  convict  the 
defendant  of  one  offense  only,'according  as  the  proof  may  develop. 

*.  Successive  Acts  Constituting  One  Offense,— Where 

the  accused  has  been  guilty  of  a  series  of  peculations,  an  indict- 
ment charging  the  embezzlement  of  the  entire  amount,  and  setting 
out  with  minute  particularity  the  circumstances  attending  the 
transaction  from  its  commencement  to  its  consummation,  is  not 
open  to  the  objection  that  it  charges  more  than  one  oflFense.*     In 

WIS  not  less  than  two  jears  nor  more  charging  the    embezzlement    of    the 
than  seven,  while  the  panishment  for  same  monej  at  the  same  time,  and  as 
the  other  offense  was  not  less  than  one  the  property  of  the  same  party,  the 
year  nor  more  than  five  jears;  State  only  difference  between  them  being 
V.  Spanlding,  24  Kan.  i,  a  case  where  in  the  relation  which  the  defendant  was 
each  cottnt  charged  the  embezzlement  charged  to  have  sustained  to  the  party 
of  the  same  money  at  the  same  time,  whose  money  was  embezzled.     In  one 
and  as  the  property  of  the  same  party,  he  was  called  an  officer,  in  another  a 
the  only  difference  being  in  the  rela-  clerk,  in  another  an  agent,  in  another 
tion  which  the  defendant  was  charged  a  bailee,  etc.     The  fact  that  the  com- 
to  have  sustained  to  the  party  whose  plaint  upon  which  he  had  had  a  pre- 
property  was  embezzled,  the   allega-  liminary  examination   contained   but 
tions  being  varied  to  meet  proof  that  one  charge    against  him,  viz,y  as  an 
the  defendant  was  an  officer,  an  agent,  officer,  was  considered  immaterial, 
a  bailee,  or  a  clerk;  State  v.  Bailey,  50  1.  Jackson  v.  State,  76  Ga.  557.  See 
Ohio  St.  636,  wherein  one  indictment  also  State  7/.  B  rough  ton,  71  Miss.  90, 
charged   the   embezzlement  of  goods  wherein  an  indictment  charged  a  clerk 
which  the  defendant  had  received  as  a  with  the  embezzlement  of  moneys  re- 
traveling  salesman,  and  the  other  the  ceived  by  him  for  his  employer's  cus- 
embezzlement  of  money  produced  by  tody,  and  the  same  was  not  considered 
the  sale  of  the  goods,  the  court  saying:  duplicitous    because  it  unnecessarily 
'*The  law  permits  fhis  multiplication  alleged  the  receipt  by  him  of  certain 
of  counts  in  an  indictment,  where  each  sums  from  certain  persons,  and  his 
states,  though  with  variations  of  de-  failure  to  enter  the  proper  credits  in 
tail,  the  same  offense,  to  prevent  that  the  accounts  of  such  persons,  with  in- 
failure  of  Justice  which  might  follow  tent  to  defraud  his  employer  and  the 
if  the  prosecution  should  l£  confined  said  persons  from  whom  the  money 
to  a  single  count,  and  the  proof  should  had  been  collected;  Gravatt  v.  State, 
vary  from  the  allegations  of  that  count  25  Ohio  St.  i6a,  which  is  also  an  au- 
in  some  essential  particular."    To  the  thority  for  charging  in  one  count  the 
Mine  effect  as  the  foregoing  cases  are  embezzlement  of  money  and  property 
State  V.  Gilmore,  no  Mo.  i ;  Heller  v.  received  by  the  defendant  at  different 
People,  a  Colo.  App.  45^  wherein  one  times,  from  different  persons,  for  his 
count  charged   embezzlement  by   the  employer.      See    further    People    v. 
defendant  as  an  agent,  and  the  other  Hill,  3   Utah  334,  in  which  case  the 
(ount  charged  him  as  bailee ;  State  v,  indictment  alleged  that  the  defendant 
Bancroft,  12  Kan.  197,  wherein  one  was  intrusted  as  bailee  with  two  cer- 
count  charged  that  the  defendant,  as  tificates  of  deposit,  and  that  the  money 
agentofacorporation,  embezzled,  etc.,  was  collected  thereon  by  the  defend- 
and  the  other  that  the  defendant,  as  ant,  and  that  the  money  was  intrusted 
^gcnt  of  the  corporation,  failed,  neg-  to  him  as  bailee  by  the  bank  and  by 
lecied,  and  refused   to  pay  over  and  the  owner  of  the  certificates,  to  be  car- 
^count,  etc.;  U.  S.  v.  Brent,  17  Int.  ried  from  the  bank  to  the  owner,  and 
Rev.  Rec.  53  (3  Abb.  Nat.  Dig.  655) ;  concluded  with  an  averment  that  the 
State  V.  Malim,  14  Nev.  a88.  defendant,  being  so,  as  aforesaid,  in- 
^f^UaHary  Iranitiiatton.— In   State  trusted  as  bailee  with  said  certificates 
^-  Spaulding,  34  Kan.   i,  the  indict-  and  said  money,  did  fraudulently  and 
"^tni  contained  several  counts,  each  feloniously  convert  the  same  and  the 
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like  manner,  the  taking  or  embezzlement  of  several  articles  may 
be  charged  in  a  single  count.^ 

c.  When  the  Copulative  may  be  Used.— The  word 
'*  embezzlement  *'  includes  conversion  to  his  own  use,  and  where  the 
statute  provides  that  any  one  who  shall  embezzle  or  convert  to  his 
own  use,  etc.,  the  indictment  is  not  duplicitous  because  it  avers  that 
the  defendant  did  embezzle  and  convert  to  his  own  use,  nor  is  it 
duplicitous  where  other  words  included  in  the  word  "embezzle" 
are  used  in  addition  to  that  word.^    But  it  is  not  permisable 

proceeds  thereof  to  his  own  use.     It  dictment  for  unlawfullj  loaning  public 

was  held  that  the  indictment  was  not  moneys,  to  allege  loans  to  Sfferent 

duplicitous,  that  all  the  acts  were  part  persons,  as  each  loan  should  constitntp 

of  one  and  the  same  transaction,  and  a  separate  offense.     State  v.  Brandt, 

that     the     only     substantive     offense  41  Iowa  593,  ftr  Miller,  C.  J. 
charged    was    embezzlement    of    the        1.  State    v.   Pierce,    77    Iowa  245, 

money.  wherein  an  indictment   alleging  t^ 

Indictment  against  PnbUe  Oflle«n.  —  embezzlement  of  two  pianos  was  not 

An  indictment  charging  that  the  de-  duplicitous,  although  it  charged  tiut 

fendant  was  a  tax  collector  from  the  the  conversion  occurred  then  and  there, 

first   Monday   in   January,  1883,  at  12  referring  to  the  time  fixed  in  the  in- 

o'clock  M.,  to  a  like  day  and  time  on  dictment,  to  wit,  between  the  21st  ^j 

the  5th  of  January,  1885,  that  as  said  of  August  and  the  ist  day  of  Decern- 

tax  collector  he,  on  the  5th  day  of  Jan-  ber;  and  the  addition  of  the  words 

uary,  1885,    collected    certain    public  **  at  various  days  between  said  dates," 

money,  and  upon   that  day  and   five  was  considered  as   mere   surplusage, 

days  thereafter,  and  ever  since  then,  and  as  adding  nothing  to  the  indict- 

refused  and  omitted  to  pay   it  over,  ment. 

stated  but  a  single  offense,  and  did        Kmbeiriinnwit  of IMfltomt  Arttetea  Dit- 

not  charge  an  offense  to  each  of  the  tlnot  FttlonlM. — In  Heineman  v.  State, 

five  days  after  the  5th  day  of  January,  22  Tex.  App.  44,  an  indictment  charg- 

1885.     People  V.  Otto,  70  Cal.  523.  ing  in  one  count  the  embezzlement  of 

Unnecessary  Statement  as  to  How  a  horse,  a  gun,  and  a  pistol  was  duplici- 

Defendant  Used  Money. — In  State  v.  tous  because,  by  the  statute,  embez- 

King,   81    Iowa    587,    an   indictment  zlement  was  punishable  in  like  manaer 

against  a  county  treasurer  was  not  du-  as  theft,  and  the  punishment  for  the 

plicitous  because  it  alleged  that  the  theft  of  a  horse  was  greater  than  that 

defendant  expended  the  money  in  his  for  the  theft  of  other  property,  the  two 

private  business,  used  it  in  paying  his  offenses   being  separate  and  distinct 

private  debts,  and  permitted  others  to  felonies. 

expend  it  in  their  private  business,  the  t.  State  v.  Wolff,  34  La.  Ann.1153: 
gist  of  the  offense  being  the  unlawful  State  v.  Palmer,  32  La.  Ann.  565,  de- 
conversion, and  it  being  mere  surplus-  ing  Com.  v.  Hall,  4  Allen  (Mass.)  305; 
age  to  state  how  he  used  the  money.  Com.  v.  Eaton,  15  Pick.  (Mass.)  273; 

Moneys  Belonging  to  the  State  and  State  v.  Dale,  8  Oregon  329,  wherein 

County. — In  People  v,  De  La  Guerra,  an  indictment  against  a  tax  colleaor, 

31  Cal.  416,  an  indictment  against  a  based  on  a  statute  (Cr.  Code  Oregon, p. 

tax  collector  was  not  duplicitous,  al-  414,  ^  559)  denouncing  embezzlement 

though  the  moneys  collected  by  the  or  refusal  to  pay  over,  etc.,  was  not 

defendant  were  required   to  be  paid  considered   duplicitous,    although   it 

into  the  county  treasury,  and  when  so  charged  that  the  defendant  "did  *  *  * 

collected  and  paid  were  to  be  appor-  embezzle  and  convert  to  his  ♦  *  *  own 

tioned  between  the  state  and  county,  use  *  *  •  and   ♦  *  ♦  neglected  and 

To  the  same  effect  is  People  v.  Otto,  refused  to  pay  over,"  etc. ;  People  r. 

70  Cal.  523.  Otto,  70  Cal.  523,  wherein  it  was  held 

Loans  to  Different  Persons. — Under  permissible  to  charge  that  a  tax  col- 
Code  Wis.,  §  4300,  providing  that  the  lector  had  '< omitted  and  refused"  io 
indictment  must  charge  but  one  of-  pay  over  certain  money,  etc.,  as  re- 
fense,  it  is  not  permissible,  in  an  in-  fusal  to  pay  money  includes  omission 
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to  use  the  conjunctive  where  to  do  so  would  result  in  charging 
the  defendant  with  the  commission  of  repugnant  acts.^ 

d.  Embezzlement  and  Larceny. — The  offenses  of  embezzle- 
ment  and  larceny  belong  to  the  same  class  of  crimes,  and  it  is 
permissible  to  join  counts  charging  embezzlement  with  counts 
charging  larceny  ;^  but  there  must  be  no  attempt  apparent  from 

to  do  it;  U.  S.  v.  Sander,  6  McLean  convert  to  his  own  use,  or  shaU  use  bj 
(U.  S.)    598,  wherein  an  indictment  way  of  investment,  or  secrete,  any  por- 
basedonAct  U.S.  March 3»  1825,  §  22,  tion  of  the  public  monej,  etc.    An 
providing  punishment  for  anj  person  averment    that  the    defendant    **  did 
who    "  shall    secrete,     embezzle,     or  convert  to  his  own  use  by  way  of  in- 
destroy,"  any  mail  matter,  was  upheld,  vestment  in  property  and  merchan- 
although  it  alleged  that  the  defendant  dise,  and  make  way  with  and  secrete," 
"did  secrete  and  embezzle;"  Bork  v,  was  bad,  because  these  acts  cannot  be 
People,  91  N.  Y.  5,  wherein  an  indict-  done  with  the  same  money;  the  court 
ment  charged  in  a  single  count  that  saying:  "Where  a  statute  *  *  *  enu- 
the  defendant  did  feloniously  and  un-  merates  the    offenses,   or    the  intent 
lawfully  obtain,  receive,  and  convert,  necessary  to  constitute  such  offenses, 
and  dispose  of  the  property  described  disjunctively,    the    indictment     must 
in  the  indictment,  although  the  stat-  charge  them  conjunctively  where  the 
ute  (Act  N.  Y.  Feb.  17,  1875,  c.  19,  §  acts  are  not  repugnant.  <f  *  *  Where 
i)  used  the  disjunctive  in  describing  the  contradictory  or  repugnant  expres- 
the  offense ;  State  v.  Hodges,  45  Kan.  sions  do  not  enter  into  the  substance  of 
389,    holding    that    an     indictment  the  offense,  and  the  indictment  will  be 
charging  that  the  defendant  did  con-  good  without  them,  they  may  be  re- 
vert to  his  own  use  and  embezzle  with  jected  as  surplusage.  *  *  *  If  the  money 
intent   feloniously  to    embezzle   was  was  invested  in  property  or  merchan- 
not  duplicitous  because  of  the  addi-  dise,  it  could  not  be  made  way  with  or 
tion  in  the  same  count  of  an    aver-  secreted   in  the  sense  of  the  statute, 
ment  that  he  did  then  and  there  fe-  The  defendant  should  have  been  in- 
loniously  mcJce  way  with  and  secrete  formed  upon  which  of  these  substan- 
with  intent  fraudulently  and  feloni-  tive  charges  he  was  called  upon  to 
ously  to  embezzle  and  convert  to  his  answer."    To  the  same  effect  is  Mc- 
own  use,  since  the  latter  charge  was  Cannv.  U.  S.,2  Wyoming  274,  where- 
mere  surplusage,  it  being  impossible  in  a  charge   that  the  defendant  did 
that  the  defendant  could  have  com-  embezzle  and  steal  was  bad,  because 
mitted  the  offense  of  actual  embezzle-  embezzlement  and  stealing  are  dissim- 
ment  without  also  attempting  and  in-  ilar  crimes,  one  of  which  negatives  the 
tending  to  commit  the  offense,  and  it  possibility  of  the  other, 
being  also  impossible  that  he  could  2.  Rex  v.  Johnson,  3  M.  &  S.  539; 
have  committed   the  offense  without  Butler  v.  State,  91  Ala.  87,  c«/«»^ Mayo 
alsoconverting  the  property  to  his  own  v.  State,  30  Ala.  32,  and  Wooster  v. 
use  and  attempting  and  intending  so  to  State,  55  Ala.  217 ;  Heller  v.  People,  3 
convert  it;  Com.  v.  Mentzer,  162  Pa.  Colo.  App.  459;  State  v,  Lincoln,  49 
81.646,  wherein  it  was  held  permis-  N.  H.  464;  Stephens  v.  State,  53  N.  J. 
sible  to    charge,   in    an     indictment  L.  245,  wherein  BeasleVt  C.  J.,  says: 
against  a  public  officer,  that  the  de-  **  These  two  various  offenses,  as  they 
iendant  did  embezzle  and  convert  to  are  of  the  same  general  nature,  and 
his  own  use,  and  did  fail  to  pay  over,  are  triable  in  the  same  mode,  may  be 
^c   acts   charged    being    successive  united  as  the  subjects  of  a  single  in- 
steps in  but  one  taking  of  the  same  dictment,  each  of  them  being  charged 
public  money,  there  being  no  question  in  a  separate  count."     See  also  Griffith 
that  the  two  acts  charged  were  not  v.  State,  36  Ind.  406,  wherein  Downey, 
parts  of  the  same  transaction.  J.,  declares  that  the  joinder  of  counts 
,  1.  State  V.  Flint,  62  Mo.  393.    The  for  embezzlement  and  larceny  **  is  but 
indictment  was   presented  against    a  the  exercise  of  a  prudent  foresight  in 
sheriff  and  county  collector,  and  was  anticipation  of  a  possible  variance  in 
based  on  Wagn.  Stat.  Mo.,  ed.  1872, 459,  the  evidence  from  the  allegations  of  the 
S  i4t providing  that  if  any  officer  shall  indictment;'*  Murphy  v.  People,  104 
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the  indictment  to  convict  the  accused  of  two  or  more  offenses 
growing  out  of  separate  transactions.^ 

e.  Embezzlement  and  False  Pretenses. — In  like  manner, 
embezzlement  and  obtaining  property  by  false  pretenses  are 
kindred  crimes  and  may  be  charged  in  separate  counts  in  the  same 
indictment,* 

/.  Election  between  Counts. — Where  counts  charging 
separate  acts  of  embezzlement,  or  embezzlement  and  a  kindred 
offense,  are  properly  joined  in  the  same  indictment,  the  court  will 
rarely  compel  an  election.*  The  motion  to  compel  an  election  must 
be  made  before  the  state  has  rested,^  and  is  addressed  to  the 
discretion  of  the  court.*  Where  the  defendant  would  encounter 
serious  embarrassment  in  the  full  and  fair  exhibition  of  his 
defense  if  the  prosecution  were  allowed  to  reply  upon  more  than 
one  count  in  the  indictment,  the  court  should  compel  an  election.* 

111.  528 ;  Mayo  v.  State,  30  Ala.  32,  cit*  counts,  charging  the  felony  in  different 

ine  Rex  v,  Johnson,  3  M.  &  S.  539,  and  ways,  with  a  view  to  meet  the  Taiy- 

lonnson  v.  State,  29  Ala.  62 ;  Ker  v,  ing  phases  of  the  evidence,  and  the 

Feople,   no  111.  646;  State  xu  Owen,  court  will  not  in  such  cases  compel  an 

78  Mo.  367;  State  v.  Porter,  26  Mo.  election,  and  will  sustain  a  general 

201;  State  V.  Harmon,  106  Mo.  635,  verdict;"  citing  State  v,   Houx,  109 

in  which  last  case  Gantt,  P.  J.,  says :  Mo.    654,  People    v.    McKinney,   10 

**  Our  statute  permits  the  joining  of  Mich.  54,  Mayo  v.  State,  30  Ala.  32, 

larceny  and  embezzlement  in  the  same  Goodhue  v.  People,  94  IlL  37,  Com. 

indictment,  and  this  practice  has  been  v.  Holmes,  137  Mass.  248,  and  Stater, 

sustained  by  this  court  since  State  v.  TuUer,  34  Conn.  280.     See  also,  to  the 

Porter,  26  Mo.  201."  same  effect,  Griffith  v.  State,  36  Ind. 

1.  Butler  v.  State,  91  Ala.  87,  citing  406;  State  v.  Lincoln,  49  N.  H.  464; 

Mayo  i;.  State,  30  Ala.  32,  and  Wooster  Butler  v.  State,  91  Ala.  87;  State  v, 

V,  State,  55  Ala.  217;  State  v,  Lincoln,  Bailey,  50  Ohio  St.  636;  State  r.  Har- 

49  N.  H.  464.  mon,  106  Mo.  635;  State  v.  Porter,  26 

3.  State  V,  Lincoln,  49  N.   H.  464,  Mo,  201. 
wherein  Foster,  J.,  says:  "We  think        4.  Hemingway  v.  State,  68  Miss.  joi. 
it  is  quite  apparent  that  the  purpose  of        6.  State  v.  Bailey,  50  Ohio  St.  036, 

the  prosecuting  officer  in  this  case  was  wherein  Bradbury,  C.  T.,  says  that  die 

to  charge  the  respondent  with  but  one  discretion  of    the  trial  court  in  this 

criminal  transaction ;  but  the  offense  respect,  as  in  most  other  instances  of 

was  described  in  different  ways,  for  the  the  exercise  of  discretion,  should  be 

purpose  of  meeting  the  evidence  as  it  deemed    judicial  and    not    arbitrary; 

might  transpire  on  the  trial,  and  to  Com.  v,  Pratt,  137  Mass.  106,  citing 

avoid   the    escape  of   a  guilty    party  Com.  v.  Sullivan,  104  Mass.  552,  Com. 

through  the  loophole  of  a  mere  tech-  v.  Smith,  162  Mass.  508,  Com.  v.  Slate, 

nicality.      There   is    no   objection  to  11  Gray  (Mass.)  60,  Com.  v.  Bennett, 

this  form  of  criminal  pleading,  under  118  Mass.  443,  and  Com.  v,  Pratt,  137 

proper  rules  and  restrictions.**     See  Mass.   98;    Hemingway  v.  State,  ^ 

further  Heller  v.  People,  2  Colo.  App.  Miss.  401 ;  Stephens  v.  State,  53  N.  J. 

459,  in  which  case  a  nolle  frosequi  was  L.  245 ;  State  v.  Lincoln,  49  N.  H.  464. 
entered  as  to  the  counts  charging  lar-        6.  State  v.  Lincoln,  49  N.  H.  464, 

ceny  and  the  obtaining  of  property  by  wherein   Foster,    J.,    says :  **  In    one 

false  pretenses.  count  he  [the   defendant]  is  charged 

8.  State  V,  Noland,  iii  Mo.  473,  with  embezzling  the  money  of  B  &  F, 
wherein  the  court,  after  reviewing  which  came  lawfully  into  his  posses- 
many  cases,  arrived  at  the  following  sion  as  their  agent.  In  the  other  count 
conclusion :  **  It  is  well  settled  that  it  is  charged  that  he  was  not  their 
it  is  entirely  proper,  and,  indeed,  the  agent  at  all,  but  by  means  of  a  false 
viniform    practice,   to    insert    several  pretense  of    agency  he  obtained  the 
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IV.  PLEABme  AHD  Pboof — 1.  Li  General — In  the  absence  of  any 
statutory  provision  to  the  contrary  the  defendant  must  be  proved 
guilty  of  the  specific  offense  charged  in  the  indictment ;  ^  but  in 
some  states  it  has  been  provided  that  it  shall  be  sufficient  to 
allege  generally  an  embezzlement  of  money  to  a  certain  amount, 

monej.    In  order  to  prove  the  charge  body  of  the  crime  consists  of  many  acts 
of   embezzlement,     the    government  done  by  virtue  of  the  confidential  re- 
must  establish  the  fact  of  uie  agency,  lations  existing  between  the  employer 
and  in  order  to  defend  against    the  and  the  employee,"  and  the  prosecution 
charge  of    obtaining  money    by  false  will  not  be  compelled  to  elect.     Per 
pretenses,  the  respondent  may  be  re-  Scott,  J.,  in  Ker  v.  People,  no  111.  627. 
quired  to  admit  and  to  prove  that  he  See  also,  to  the  same  effect,  State  v, 
was  the  agent  of  B  &  F."  Noland,  in  Mo.  473 ;  Gravatt  7;.  State, 
I.  Com.  V.  Wyman,  8  Met.  (Mass.)  25   Ohio  St.  162,  in  which   case  the 
247,  in  which  case  it  was  determined  evidence  tended  to  show  that  the  de- 
that  Rev.  Stat.  Mass.,  c.  133,  §  10,  is  fendant  had  collected  several  sums  of 
not  applicable  to  a  prosecution  against  money  at  different  times  and  from  dif- 
a  bank  officer  under  chapter  126,  sec-  ferent  persons  for  his  employer,  but 
tion  27,  but  to  prosecutions  against  *'  a  showed  one  conversion  only,  and  not  a 
clerk,  agent,  or   servant,"  only.     See  distinct  and   independent  conversion 
also  State  v.  Kortg^ard  (Minn.  1895),  of  each  sum;    Campbell  v.  State,  35 
64  N.  W.  Rep.  51,  in  which  case  it  was  Ohio  St.  70,  in  which  case  the  court 
contended  by  the  defendant  that  if  the  explained  that  a  motion  to  compel  an 
state  desires  to  avail  itself  of  the  pro-  election  was  properly  refused  because 
visions  of  Gen.   Stat.  Minn.    1894,   h  the  jury  might  well  have  found  **  that 
7262,  it  cannot  introduce  evidence  in  no-part  of  the  moneys  collected  by  the 
support  of  the  substantive  offense  of  defendant  had  been  appropriated  to  his 
an  act  of  embezzlement  committed  on  own  use  until  after  the  several  sums 
the  day  alleged  in  the  indictment ;  and  had  been  received,  and  that  the  whole 
the  court  said :  "Our  construction  of  amount  was  converted  and  appropri- 
the  statute  is  that  it  permits  the  state  ated  by  the  same  act."     See  further 
to  introduce  evidence  of  an  act  of  em-  West  v.  People,  137  111.  189;  Goodhue 
bezilement    committed    on    the    day  v.  People,  94  III.  37;  State  v.  Crim- 
Btated  in  the  indictment,  and  of  any  mins,  31  Kan.  376;  Mayo  v.  State,  30 
other  acts  of  embezzlement  committed  Ala.  32 ;  State  zk  Harmon,  106  Mo.  635 ; 
within  six  months  next  after  that  date.'*  Brown  v.  State,  i8  Ohio  St.  496 ;  Stock- 
And  in  the  latter  case  it  was  held  that  well  v.  State,  27  Ohio  St.  563 ;  Bain- 
the  statute  applied  to  a  prosecution  of  bridge    v.    State,    30    Ohio   St.   264 ; 
a  bank  officer,  the  court  distinguishing  Edelhoff  v.  State  (Wyoming,  1894),  36 
Com.  V.  Wyman,  8  Met.  (Mass.)  247,  Pac.  Rep.  627.     In  the  last  case  the 
and  pointing  out  that  in  the  latter  case  evidence  showed  that  the  defendant,  by 
the  court  arrived  at  the  legislative  in-  virtue  of  his  employment,  had  collected 
tent  from  the  position  which  the  sec-  monthly  various  sums  of  money  from 
tion  occupied  in  the  statutes,  and  from  different  persons,  and  at  each  month, 
the  existence  of  other  provisions  ex-  instead  of  remitting  the  amounts  col- 
pressly  and  solely  applicable  to  embez-  lected,  he  had  failed  to  account  for  the 
element  by  bank  officers.     See  further  same  and  had  reported  that  he  had  not 
the  statutes  that    have  been  enacted  collected  the  same.     The  court  held 
ia  different  states  dispensing  with  the  that  the  offenses  were  separate  and  dis- 
particularity   that  had  formerly  been  tinct  and  were  not  dependent  on  each 
required  in  the  description  of  money,  other  and  that  the  offense  was  not  a 
etc.,  iufra^  III.  6.  c.  Money.  continuing  one ;  and  although  the  de- 
Pnofof  BerlMOf  Aeta. — **  Embezzle-  fendant  did  not  demand  an  election 
meat  may,  and  most  often  does,  consist  and  did  not  request  an  instruction  con- 
of  many  acts  done  in  a  series  of  years,  fining  the  jury  to  the  evidence  of  a 
and  the  fact  at  last  disclosed  that  the  single  act,  a  general  verdict  finding 
employer's  money  and  funds  are  em-  the  defendant  guilty  of  the  embezzle- 
hetrled  is  the  crime  against  which  the  ment  of  the  aggregate  of  the  amounts 
statute  is  leveled.*'    In  such  cases  **  the  collected  by  him  was  set  aside. 
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without  specifying  any  particulars  of  such  embezzlement,  and  that 
on  the  trial  evidence  may  be  given  of  any  such  embezzlement  com- 
mitted within  a  stated  time  next  after  the  time  stated  in  the 
indictment.  Under  statutes  so  providing  the  prosecution  is  not 
confined  to  evidence  of  an  act  of  embezzlement  committed  on  the 
day  named  in  the  indictment. 

2.  Time. — It  is  not  necessary  to  prove  that  the  offense  was 
committed  at  the  time  laid  in  the  indictment.^ 

S.  The  BefendaBt't  Fidiieiary  Capacity. — ^The  averment  of  the 
relation  in  which  the  defendant  stands  to  the  person  injured  by 
his  wrongful  act  is  a  material  one,  and  failure  to  prove  such  aver- 
ment is  fatal' 

1.  Per  Reed,  ].,  inSute  v.  Ltod,  45  the  owner,  and  McCrarj  9.  State,  81 
N.  ].  L.  273,  wherein  it  is  said  that,  al-  Ga.  334.  See  also  Hamuel  v.  State, 
though  the  time  need  not  be  proved  5  Mo.  a6o,  holding  that  where  the 
as  stated,  it  is  necessarj  to  allege  the  defendant  is  charged  Tvith  having  em- 
time  so  as  to  show  that  the  offense  is  bezzled  propertj  received  bj  him  as  a 
not  t>arred  bj  the  statute  of  limita-  bailee,  and  the  evidence  shows  that  he 
tions.  received  it  as  a  mere  servant,  the  Tari- 

See  also  State  v.  Gushing,  11  R.  I.  ance  is  fatal. 

313,  holding  that  the  daj  of  the  com*  In  Lee  v.  Com.  (Ky.  1886),  i  S.  W. 

mission  of  the  offense  as  laid  in  the  Rep.  4,  the  defendant  was  indicted  for 

indictment  is  not  material,  and  that  the  embezzlement  of  funds  which  had 

the  state  is  at  liberty  to  prove  its  com-  come  to  his  hands  by  virtue  of  his 

mission  upon  any  day  anterior  to  that  office  as  treasurer  of  an  association, 

on  which  the  indictment  was  found.  The  proof  was  that  the  embezzlement 

3.  McCrary  v.  State,  81   Ga.   334;  had  been  committed  by  him  before  he 

Bartow  v.  People,  78  N.  Y.  377,  hold-  becametreasurer,  and  that  when  he fi'as 

ing  that  an  indictment  charging  the  elected  treasurer  he  reported  that  he 

defendant  with  the  embezzlement  of  had  in  his  hands  the  money  which  he 

moneys  received  by  him  as  treasurer  had    previously    embezzled.     It   was 

of  a  savings  institution  was  not  sup-  held  that  the  variance  was  fatal,  and 

ported   by  evidence   that  the   money  that  the  jury  should   have  been  in- 

was  received  by  him  as  cashier  of  a  structed  that  if  he  accounted  for  all  the 

bank;    Pullam  v.  State,   78  Ala.   31,  funds  received  by  him  after  he  was 

holding  that  where  different  sections  elected  treasurer  they  should  find  him 

of  the  statute  created  separate  and  dis-  not  guilty. 

tinct  offenses,  differing  as  to  the  rela-  Deaexlpittoii  of  Attomty  u  Jkg«Dt.~An 

tion  in  which  the  defendant  stands,  allegation  that  the  money  came  into 

and  where  the  word  *'  agent,"  which  is  the  defendant's  possession  as  agent  d 

employed  in  both  sections,  applies  to  the  owner  is  supported  by  evidence 

different  classes  of  persons,  one  in-  that  the  defendant  acquired  possession 

dieted  under  one  section  cannot  be  of   the    property   as   attorney  of  the 

convicted  upon  proof  of  the  crime  de-  owner.     State  v.  Brame,  61  Minn.  loi. 

nounced  in  the  other  section ;  McNish  Oliaiiga  of  Fldiieiary  Belatton. — Under 

V.  State,  88  Ga.  499,  following  Carter  an   indictment    based    on   Act  U.  S. 

V.  State,  53  Ga.  326,  in  which  case  it  March  3,  1825,  ^  32,  for  the  embezzie- 

was  alleged  that  the  property  was  in-  ment  of  mail  matter  in  the  custody  of 

trusted  For  the  purpose  of  applying  a  mail  carrier,  or  in  the  post  office  be- 

the  same  to  the  sole  use  and  benefit  fore  it  shall  be  delivered  to  the  per- 

of  the  said  owner,  and  it  was  held  that  son  to  whom  it  is  directed,  evidence 

such  averment  was  not  sustained  by  that  the  defendant  was  authoriied  to 

proof  that  the  property  was  delivered  receive  the  mail  matter  and  that  be 

to  the  defendant  for  the   purpose  of  embezzled  it  after  its  receipt  by  him 

selling  the  same,  and,  after  satisfying  as  agent  of  the  addressee  will  not  sup- 

himself  out  of  the  proceeds  of  the  sale  port  a  conviction.     U.  S.  v,  Sander,  6 

for  his  services,  paying  the  surplus  to  McLean  (U.  S.)  598. 
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4.  The  Property  Embeszled. — ^A  conviction  of  embezzlement  will 

not  be  sustained  where  there  is  a  material  variance  between  the 
description  in  the  indictment  of  the  property  embezzled  and 
the  proof.* 

Diwrlptim  dt  Mmuf. — Where  the  indictment  charges  the  conversion 
of  a  sum  of  money  comprising  greenbacks,  gold  certificates,  silver 
certificates,  and  national  banknotes,  it  is  permissible  and  sufficient 
to  show  that  the  money  was  paper  money  and  that  it  was  one  or 
the  other  of  the  four  kinds  of  bills  described  in  the  indictment.* 

Racelpt  hr  Defendant  tliroiii^  Hands  Baker  v.  State,  6  Tex.  App.  ^44.    See 
of  Agent. — Where  it  is  alleged  that  the  also  State  v.  Dodson,  73  Mo.  283,  hold- 
property  was  delivered  to  the  defend-  ing  that  where  the  embezslement  of 
ant  by  a   named   person,   it  may  be  horses  was  charged,  evidence  showing 
proved  that  the  defendant  received  the  the  embezzlement  of  the  proceeds  of 
property   from    another  person,   who  the  sale  of  the  horses  was  inadmissible, 
took  it  from  such  named  person,  and,  BmbeBdement  of  Check. — In  Dotson 
acting  as  agent  for  the  defendant,  de-  v.  State,  51  Ark.  119,  under  a  count 
livered    it    to    the    latter.     State    v.  charging  that  the  defendant  received  a 
Hinckley,  38  Me.  21 .  check  in  payment  for  property  of  which 
De  Faeto  Officer. — One  indicted  as  an  he  was  the  bailee,  and  that  he  embezzled 
officer  may  be   convicted  upon  proof  such  check,  it  was  held  that  the  de- 
that  be  was  an  officer  de  fac/o.     State  fendant  could  not  be  convicted  upon 
r.  Goss,  69  Me.  22,  wherein  the  defend-  evidence  that  he  collected  the  check  and 
ant  was  indicted  as  a  collector  of  taxes,  embezzled  the  money  paid  to  him  on 
1.  Bmbeadttment  of  Money. — Under  an  the  check,  the  court  explaining  that  the' 
indictment  which    charges  a  county  check'^wasonly  a  means  to  enable  him 
treasurer  with    the  embezzlement  of  to  collect  the  purchase-money,  and  it 
money,  it  is  not  permissible  to  show  was*  in  the  line  of  his  duty  ***  *  to 
the  embezzlement  of  county  orders  by  collect  it." 

the  unauthorized  sale  thereof.     Good-  2.  Wallis  i;.  State,  54  Ark.  611.    See 

hue  V.  People,  94  III.  37.     And  under  also  Gerard  v.  State,  10  Tex.  App.  690, 

an  indictment  charging  the  conversion  holding  that  where  money  embezzled 

of  banknotes  and  of  money,  a  convic-  is  described  as  one  hundred  and  fifty- 

tion  cannot  be  had  for  converting  a  five    dollars,    current  money   of    the 

check.    Carr  v.  State,  104  Ala.  43.  See  United  States,  it  is  necessary  to  prove 

also  Jackson  v.  State,  76  Ga.  551.    But  such  descriptive  averments  as  to  the 

where  a  draft  which  the  defendant  in-  value  and  character  of  the  money ;  and 

dorsed,  presented,  and  cashed  was  sim-  Lewis  v.  State,  28  Tex.  App.  140,  hold- 

plj  the  means  by  which  he  acquired  ing  that  under  an  indictment  charging 

possession  of  the  money,  there  is  no  the  embezzlement  of  money  the  state 

prejudicial  error  in  admitting  the  draft  must  prove  the  embezzlement  of  either 

in  evidence.    State  v.  Brooks,  85  Iowa  legal  tender  coins  or  legal  tender  treas- 

566.  ury  notes,  citing  Block  v.  State,  44 

KmlWBlement  of  Chattels. — Where  a  Tex.  620,  and  Sansbury  v.  State,  4  Tex. 

hog  is  described  as  a  black  male  hog,  App.  99. 

proof  that  it  is  marked  constitutes  no  Snrplnsage. — According  to  some  au- 

variance.    Alderman  v.  State,  57  Ga.  thorities,  where  the  indictment  unnec- 

367.  essarily  alleges  that  the  money  con- 

Pt^ceeds  Arising  from  Sale  of  Prop-  verted    was    lawful    currency    of  the 

«r/y.— Under  an  indictment  charging  United   States,   such   allegation  must 

the  embezzlement  of  property  the  de-  be  proven.    Watson  v.  State,  64  Ga, 

fendant  cannot  be  convicted  of  embez-  61.    See  also  Edelhoff  f.  State  (Wy- 

xlcment  of  the  proceeds  arising  from  oming,  1894),  36  P*^-  R^P-  627,  where- 

its  sale  where  the  statute  (Pasch.  Dig.  in  it  is  suggested  by  Groesbeck,  C.  }., 

Tex.,  art.  2421)  makes  the  embezzle-  that  it  would  have  been  better  to  have 

ment  of   property,  and   of   the  pro-  proved  such  unnecessary   allegations, 

ceeds  arising  from  the  sale  of  the  prop-  the  court,  however,  re^rving  its  opin- 

C'tj,  separate  and  distinct  offenses,  ion  upon  the  question.   But  see  contra^ 
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AUagfttimi  M  to  VvmlMr,  duatitf ,  aai  TsfaM. — The  prosecution  b  not 
held  to  strict  proof  as  to  the  number,  quantity,  or  value  of  the 
articles,  whether  the  indictment  charges  the  embezzlement  of 
money  or  of  other  property.* 

6.  Ownenhip  of  Property. — Where,  pursuing  the  safer  practice, 
ownership  is  alleged  separately  and  distinctly  from  the  necessary 
inferences  of  ownership  based  on  the  fiduciary  relation  of  the 
defendant,  such  averment  is  material  and  must  be  proved.* 

People  V,  Heame  (Supreme  Ct.),  49  the  amount  and  value  would  ordinarilj 
N.  Y.  St.  Rep.  406,  the  court  sajring  be  sjnonymous  terms.  Except  on  the 
that  such  "  allegation  *  *  *  was  en-  ground  of  variance,  the  defendant  can- 
tire  Ijr  immaterial  and  unnecessary.'*  not  object  that  less  is  charged  against 
1.  Rex  V.  Johnson,  3  M.  &  S.  539,  him  than  was  proved.  If  proof  of  les? 
wherein  it  was  held  that  under  an  in-  than  the  amount  and  value  charged  is 
dictment  charging  the  embezzlement  not  a  variance,  it  is  difficult  to  seewliT 
of  nine  banknotes,  it  was  not  incum-  proof  of  more  should  be.  If  the  in- 
bent  upon  the  prosecution  to  prove  dictment  had  contained  a  more  paitic- 
that  more  than  one  banknote  had  been  ular  description,  the  proof  must  have 
embezzled ;  Jackson  v.  State,  76  Ga.  551,  been  limited  accordingly.  But  it  mf 
wherein  it  was  held  sufficient  to  prove  not  necessarj  to  give  a  'more  partica- 
the  embezzlement  of  a  part  of  the  lar  description,  for  that  given  was 
monejchargedto  have  been  embezzled;  already  sufficient  to  support  a  judg- 
State  V,  Ring,  29  Minn.  78,  wherein  it  ment ;  and  the  allegation  that  a  more 
was  held  that  under  an  indictment  particular  description  was  unknown  to 
against  a  county  treasurer,  charging  the  grand  jurors  was  therefore  an  im- 
that  during  his  term  of  office  he  re-  material  allegation,  and  proof  that  a 
ceived  money  of  the  county  to  an  amount  more  particular  description  was  in 
exceeding  a  sum  of  dollars  named;  and  fact  known  to  them  did  not  create  a 
that  on  a  named  date  he  had  in  his  pos-  fatal  variance  between  the  indictment 
session  such  named  number  of  dollars,  and  the  proof." 

etc.,  the  state  might  show  that  during  2.  Livingston  v.  State,  16  Tex.  App. 
his  term  of  office,  and  prior  to  the  date  652 ;  Brady  v.  State,  21  Tex.  App.  659; 
named,  the  defendant  had  received  a  Reeves  v.  State,  95  Ala.  31,  wherein 
larger  sum  than  that  specified  ;  U.  S.  Thorington,  J.,  says :  "  It  has  been  held, 
V,  Fish,  24  Fed.  Rep.  585,  holding  under  general  statutes  of  embezzle- 
that  the  charge  of  embezzling  a  named  ment,  mat  it  is  unnecessary  for  the 
sum  is  proved  by  showing  the  embez-  indictment  to  aver  ownership  of  the 
zlement  of  a  larger  sum;  Com.  v,  property  as  a  fact  separate  and  distinct 
Hussey,  iii  Mass.  432,  wherein,  under  from  the  necessary  inference  of  such 
an  indictment  charging  the  embezzle-  ownership  based  upon  the  relation  of 
ment  of  notes  of  the  value  of  sixty -five  princii>al  and  agent,  and  the  fact  that 
dollars,  the  defendant  was  convicted  the  property  embezzled  came  to  the 
upon  proof  that  the  notes  were  of  the  servant's  possession  by  virtue  of  his 
value  of  seventy  dollars.  And  the  con-  employment;  but  if  alleged  it  must  be 
tention  of  the  defendant  in  the  last  case  proven  strictly,"  following  Washing- 
that,  because  the  notes  were  described  ton  v.  State,  72  Ala.  272. 
merely  as  divers  promissory  notes,  a  Idem  SomaiiB. — Johnson  and  Johnston 
more  particular  description  of  which  aresubstantially  the  same  names, or  at 
wasto  the  jurors  unknown,  the  amount  least  idem  souans,  B,nd  an  indictment 
and  value  were  a  part  of  the  descrip-  laying  the  ownership  in  Johnson  is 
tion  of  the  offense  and  were  essential  supported  by  evidence  of  ownership  in 
to  its  identity,  was  considered  unten-  Johnston.  Truslow  v.  State,  95  Tenn. 
able ;  the  court  saying :  *'  No  attempt  is  189. 

made  to  give  the  number  or  denomina-  Ownerslilp   In  Bank  or  D^poittor.^ 

tions  of  the  notes,  but  it  was  necessary  to  Where  a  general  deposit  is  made  in  a 

state  that  they  had  a  value,  in  order  that  bank  and  the  relation  of  debtor  and 

they  should  be^ubjects  of  larceny ;  and  creditor  exists  between  the  banker  and 

in  Uie  case  of  notes  current  as  money,  the  depositor,  the  money  belongs  to 
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Pioperty  Boo«lToa  from  Othon  on  Aooonnt  of  Ownor. — An  allegation  that  the 
property  was  received  in  the  name  and  for  the  account  of  a  named 
person,  or  that  it  was  intrusted  to  the  defendant  by  his  employer, 
is  supported  by  proof  that  it  came  to  the  defendant  from  the 
hands  of  other  persons  for  and  on  account  of  the  person  named 
in  the  indictment.^ 

6.  Embeizlement  and  Larceny. — Under  an  indictment  chaining 
embezzlement  the  defendant  cannot  be  convicted  of  larceny,  and 
vice  versa^  since  the  two  offenses  are  radically  different,  and  the 

the  bank,  and  a  conviction  cannot  be  ployer  with  bills  to  collect,  in  the  ordi- 

had  under  an  indictment  alleging  that  nary  course  of  his  business  as  a  clerk, 

the  banker  converted  to  his  own  use  is  money  intrusted  to  him  by  his  em- 

money  which  came  into  his  possession  ployer.**    The  opinion  of  the  majority 

by  virtue  of  his  employment  as  the  in  the  last  case  was  that,  under  Cr. 

agent  of    the   depositor,    the    money  Code   Cal.,  ^  2380,  providing  that  if 

being  laid  as  the  property  of  the  de-  any  clerk,  etc.,  "  shall  be  intrusted  by 

positor.     Carr  v.  State,  ioa  Ala.  43.  his  master  or  employer,"  etc.,  no  one 

Parfenora  u  Ownert.  —  Wnere  an  in-  could  be  guilty  of  embezzlement  unless 

dictment  against  an  officer  of  a  na-  he  received  the  money  or  property  di- 

tional  bank,  under  Rev.  Stat.  U.  S.,  §  rectly  from  the  hands  of  his  master  or 

5209,  charges    the    misapplication    of  employer,  and  that  when  the  money 

funds  of  the  bank  by  an  alleged  credit  was  collected  by  authority  of  the  mas- 

upon  the  books  of  the  bank  to  a  part-  ter  from  third  persons,  and  fraudu- 

nership  of  which  the  defendant  and  lently  converted  by  the  servant,  the 

one  W  were  then  and  there  members,  case  did  not  come  witliin  the  meaning 

proof  that  tfiere  were  additional  mem-  of  the  statute.     See  also,  to  the  same 

bers  of  said  partnership  does  not  con-  effect  as  Bx  /.  Ricord,  1 1  Nev.  aSy* 

stitute  a  variance.     U.  S.  v.  Fish,  24  Ricord  v.  Central  Pac.  R.  Co.,  15  Nev. 

Fed.  Rep.  585.  180. 

TtaniftrofOwnenbip Pending  Defend-        2.  Rex  v,  Murray,  5  C.  &  P.  145, 

iaVsOontrol  orer  Property. — In  State  v.  24  E.  C.  L.247,  i  Moo.  C.C.  276,  cited 

Collins,  4  N.  Dak.  433,  the  testimony  in  Com.  v.  Berry,  99  Mass.  428 ;  Pul- 

for  the  prosecution  showed  that  the  lam  v.  State,  78  Ala.  31 ;  Johnson  v, 

title  to  the  property  passed  out  of  the  People,  113  111.  99;  Kibs  v.  People,  81 

person  in  whom  it  was  alleged  to  be  at  111.  599,  distinguishing  Welsh  v.  Peo- 

the  time  the  property  was  intrusted  to  pie,  17  111.  339,  and  Stmson  t>.  People, 

the  defendant  five  days  after  it  was  so  43  111.  397,  in  each  of  which   cases  it 

intrusted,   but  there  was  no  showing  was  held  that  the  evidence  authorized 

whether  the  act  of  conversion  was  prior  the  jury  in  fiirding  that  the  defendant 

or  subsequent  to  the  date  when  the  obtained  possession  of  the  property  in 

title  was  thus  transferred.     It  was  held  the  first  instance  with  a  felonious  in- 

that  there   was  an  utter  absence   of  tent;    State  v,   Wingo,  89  Xnd.   204, 

proof  that  the  property  at  the  time  wherein  the  defendant  was  indicted  for 

of  die  embezzlement  belonged  to  the  larceny,and  the  conviction  was  not  sus- 

person  named  in  the  indictment  as  its  tained,  although  the  evidence  showed 

owner,  distinguishing  Com.  v.  But-  an  offense  under  the  statute  denouncing 

terick,  100  Mass.  i.  embezzlement  which  would  probably 

I.  Territory  v.  Maxwell,  a  N.  Mex.  have  been  larceny  but  for  the  statute; 

350,  in  which  case  there  was  evidence  Warmoth  v.  Com.,  81  Kv.  133,  citing 

that  the  defendant  had  given  receipts,  Johnson  v.  Com.,  5  Bush  (Ky.)  430; 

and  had  signed  them  in  the  name  of  Com.  t;,0*Malley,97  Mass.  584;  Com. 

the  person  in  whom  the  ownership  was  v.  King,  9  Cush.  (Mass.)  ^^y  follow- 

l*id  in  the  indictment;  Ex  /.  Ricord,  ing  Com.  v.  Simpson,  9  Met.  (Mass.) 

n  Nev.  287,  wherein  Beatty,  J.,  quotes  138,  in  which  last  case  the  indictment, 

from  the  dissenting  opinion  of  Norton,  without  averring  any  fiduciary  capac* 

Jm  in  People  v,  Bailey,  23  Cal.  577,  as  ity,  alleged  that  the  defendant  did  with 

10U0W8 :  "  I  think  money  received  by  force  and  arms  embezzle  and  feloni- 

•  clerk  who  is  intrusted  by  his  em-  ously  steal,  take,  and  carry  away  prop- 
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facts  which  constitute  the  one  cannot  be  employed  to  establish 
the  other,  as  will  be  particularly  pointed  out  hereinafter  in  consid- 
ering the  constitutionality  of  statutes  authorizing  a  conviction, 
notwithstanding  such  variance.^ 

0«uti  te  LwM&y  ud  EmbenlamMit.  —  But  where  the  indictment 
contains  a  count  for  larceny  and  a  count  for  embezzlement,  if  the 
proof  sustain  either,  the  conviction  will  be  sustained.* 

flUtmftat  providing  that  upon  the  trial  of  any  person  indicted  for 
embezzlement  he  may  be  convicted  of  larceny,  and  vice  versa, 
have  been  enacted  in  some  states,  but  according  to  the  weight  of 
authority  they  are  unconstitutional.' 

Y.  IlTOT&uCTiOini. — The  court,  as  in  other  cases,  should  enlighten 
the  jury  by  furnishing  them  with  information  and  knowledge 
touching  the  elements  and  ingredients  necessary  to  constitute  the 

ertj  which  was  alleged  to  be  in  the  the  defendant  cannot  be  convicted  of 

possession  of  another,  and  it  was  held  obtaining  propertj  bj  false  pretenses, 

that  the  word  "embezzle"  was  sur-  the  reasoning  being  equally  applicable 

plusage,  that  the  indictment  charged  to  the  question  whether  a  conTiction 

larceny  merely,  and  that  evidence  of  of  embezzlement  may  be  had  under 

embezzlement   would   not   support  a  an  indictment  charging  larceny, 
conviction ;  Com.  v.  Berry,  99  Mass.        1.  Per  Dewey,  J.,  in  Com.  v.  Simp- 

438,  citing  Rex  v. Murray,  5  C.  &  P.  145,  son,  9  Met.  (Mass.)  138.     Per  Peck,  J., 

34  E.   C.  L.  247,  I  Moo.  C.  C.  276;  in   McCann   v.   U.    S.,     2    Wyoming 

State  V,  Gabriel,  88  Mo.  631,  following  274. 

State  V,  Arter,  65  Mo.  653,  and  citing  S.  Murphy  v.  People,  104  111.  528. 
People  XK  Allen,  5  Den.  (N.  Y.)  76,  S.  State  v.  Harmon,  106  Mo.  635, 
Hall  V.  State,  3  Coldw.  (Tenn.)  125,  wherein  the  court,  after  most  careful 
and  State  v.  Stone,  68  Mo.  loi ;  State  deliberation,  arrived  at  the  conclusion 
v.  Williams,  35  Mo.  229;  Stater*.  Brod-  that  such  a  statute  (Rev.  Stat.  Mo. 
erick,  70  Mo.  622,  wherein  the  rule  1889,  ^  3947)  is  unconstitutional,  point- 
stated  in  the  text  is  conceded  in  the  ing  out  the  five  following  distinctions 
absence  of  any  statute  to  the  contrary ;  between  larceny  and  embezzlement. 
State  r.  Harmon,  106  Mo.  635,  wherein  x*iz. :  That  larceny  can  be  committed 
the  court  says  that  **  anytliing  which  by  any  person  capable  of  committing 
is  indictable  at  common  law  as  lar-  crime,  while  embezzlement  can  onlj  be 
ceny,  should  never  be  indictable  under  committed  by  a  person  sixteen  years 
the  statute  providing  a  punishment  of  age;  tliat  larceny  is  an  offense  at 
for  embezzlement,  and  t'<c«7'tfr5a,'' cfY-  common  law,  while  embezzlement  is 
t»^6Am.  &Eng.  Encyc.  Law455;  Ful-  purely  a  statutory  crime;  that  in 
ton  V.  State,  13  Ark.  168 ;  Kibs  r.  Peo-  charging  larceny  no  allegation  of  toy 
pie,  81  111.  599;  People  v.  Salorse,  62  fiduciary  relation  is  necessary,  while 
Cal.  139;  People  v.  Cruger,  102  N.  Y.  in  embezzlement  no  indictment  is  good 
510,  rex^ersing  38  Hun  (N.  Y.)  500;  without  such  an  allegation;  that  in 
Nichols  V,  People,  17  N.  Y.  114,  re-  larcen}*^  the  thief  obtains  possession  of 
versing  People  v.  Nichols,  3  Park,  the  goods  by  stealth  and  without  hold- 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  579;  ing  any  relation  of  trust  to  the  owner, 
Griffin  v.  State,  4  Tex.  App.  412,  over-  while  in  embezzlement,  under  thestat- 
ruling  Riley  v.  State,  32  Tex.  763 ;  ute,  he  must  have  obtained  possession 
Huntsman  v.  State,  12  Tex.  App.  619;  by  virtue  of  his  employment;  and  that 
Simco  V,  State,  8  Tex.  App.  406,  which  there  can  be  no  larceny  without 
recognizes  the  rule  stated  in  the  text  trespass  or  felonious  caption,  while 
in  the  absence  of  any  statute  to  the  there  can  be  no  embezzlement  unless 
contrary,  citing  Calloway  r.  State,  7  the  defendant  is  in  lawful  possession 
Tex.  App.  585;  McCann  v.  U.  S.,  2  of  property  of  his  employer;  overrul 
Wyomiiig  274.  See  also  People  v.  ing  State  i'.  Broderick,  70  Mo.  622.  so 
Dumar,  106  N.  Y.  502,  holding  that  far  as  that  case  is  a  contrary  authoritr, 
under  an  indictment  charging  larceny,  and  pointing  out  that  in  that  case  the 
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offense  charged,  and  the  quantum  of  evidence  required  to  sustain 
a  conviction.^ 

DkdiietiMi  b^twMB  XmbMitommt  And  iMMiiy. — Where  there  is  evidence 
tending  to  show  that  the  defendant  has  committed  the  offense  of 
larceny,  the  court  should  lay  before  the  jury  the  distinctions 

question  was  not  raised,  and  the  court  it,  he  could  be  found  guilty  of  embez- 

was  not  asked  to  measure  the  statute  bj  zlement."     And  in  State  v.  Poland,  33 

the  constitution,  and  citing  ^\2X^  v.  La.  Ann.  ii6x,  it  was  held  that,  although 

Gabriel,  88  Mo,  631 ;  Fulton  z;.  State,  13  the  terms  of  the  statute  covered  only 

Ark.  168;   Com.    v,  Simpson,  9  Met.  the  case  of  a  person  indicted  as  a  clerk 

(Mass.)  138;   Baker  f.  State,  6  Tex.  or  servant,  or  person  employed  for  the 

App.  344,  and  Huntsman  v.  State,  la  purpose  or  in  the  capacity  of  a  clerk, 

Tex.  App.  619.     In  the  last  case  the  or  servant,  or  depositary,  the  defend- 

court  held  that   the  defendant  could  ant  might  be  found  guilty  of  larceny, 

not   be    convicted   of    embezzlement  although  he  was  prosecuted  for  em- 

under  an  indictment  for  theft,  notwith-  bezzlement   as    an  agent;    and    that, 

standing  the   provision  of  Code  Cr.  although  the  statute  provided  that  the 

Pro.  Tex.,  art.  714,  subd.  6,  that  theft  defendant  shall  not  be  guilty,  but  that 

should   include    swindling,  embezzle-  the  jury  shall  be  at  liberty  to  return 

ment,  and  all  unlawful  acquisitions  of  as  their  verdict  that  the  cfefendant  is 

persona!  property  punishable  by  the  ^'not  guilty  of  embezzlement,  but  is 

Penal  Code,  and  was  of  the  opinion  guilty  of  larceny,"  a  verdict  finding 

thai  such  a  procedure  would  i)e  in  vio-  him  guilty  of  larceny,  and  omitting  to 

hition  of  his   constitutional   right  to  findhimnot  guilty  of  embezzlement,  is 

demand  the    nature   and  cause  of  the  sufBcient. 

accusation  against  him,  and  of  the  pro-        1.  Per  Bermudez,  C.  }.,  in  State  v. 

vision  of  the  constitution  that  no  person  O'Kean,  35  La.  Ann.  901. 
should  be  held  to  answer  for  a  criminal        But  an  instruction  intended  merely 

offense  amounting  to  felony  unless  on  to  inform  the  jury  upon  the  question 

indictment,  overruling  Whitworth  v,  of  venue,  and  not  to  define  the  offense. 

State,  II  Tex.  App.   414.      Simco  v,  need  not  lay  before  the  jury  all  the 

State,  8  Tex.  App.  406,  went  no  further  elements   necessary  to  constitute  em- 

than  that  where  the  offense  was  com-  bezzlement.     People  v.  Mc Kinney,  10 

mitted  prior  to  the  enactment  of  the  Mich.  54. 

statute,  an  indictment  charging  theft  Deflnltion  of  Money. — Where  the  em- 
was  not  supported  by  evidence  of  em-  bezzlement  of  money  is  charged,  the  le- 
bezzlement,  citing  Calloway  v.  State,  gal  signification  of  the  word  **  money  " 
7  Tex.  App.  585.  See  also  State  v.  is  a  part  of  the  law  of  the  case,  and  the 
Owen,  78  Mo.  367,  wherein  the  consti-  court  should  explain  its  meaning  to 
tutionality  of  the  statute  was  not  deter-  the  jury.  Lewis  v.  State,  28  Tex. 
mined.  App.  140. 

Oontn.— In  State  v,    Williams,  40        Dlsynctlon  iMtween  EmteBloiiieiit  and 

La.  Ann.  732,  it  was  held  that  a  statute  Secretion    wltli    Intent  to  Bmbenle.  — 

(Rev.  Stat.  La.  1056)  providing  that  on  Where  a  statute  defines  two  offenses, 

an  indictment  for  larceny  the  defend-  one  the  actual  embezzlement  of  public 

ant  may,  if  the  proof  warrant  it,  be  funds,   and   the  other  the  taking  and 

found  guilty  of  embezzlement,  is  not  secreting  of  public  moneys  with  in- 

in  conflict  with  constitutional  provi-  tention   to  embezzle,  and  the   indict- 

sions  (Const.  La.  1879,  arts.  5,  8)  that  ment  charges  that  the  accused  didactu- 

prosecutions  shall  be  by  indictment  or  ally  embezzle,   and   does   not  charge 

information,  and  that  in  all  criminal  that  he  took  or  secreted  with  intent  to 

prosecutions  the  accused  shall  enjoy  embezzle,  it  is  error  to  g^ve  instruc- 

the  right  to  be  informed  of  the  nature  tions  in  which  this  distinction  is  not 

ind  the  cause  of  the  accusation,   the  ot>served,  and  in  which  the  jury  are 

court   saying:  "The    defendant  was  directed    to  convict   if  it  should    be 

oot  taken  by  surprise,  because  he  was  shown  sufficiently  that  the  accused  did 

hound  to  know   the   law,   which    in-  certain  fraudulent  acts  with  intent  to 

formed  him  that  on  an  indictment  for  embezzle.      Goodhue'  v.   People,    94 

^■'cenyi  if  the  facts  proved  warranted  111.  37. 
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between  embezzlement  and  larceny,  and  should  instruct  the  jury 
that  a  conviction  cannot  be  had  upon  proof  of  larceny.^ 

Th«  lAttat. — The  jury  should  have  all  the  facts  submitted  to  their 
judgment  upon  the  question  of  intent  and  should  be  instructed 
that  if  the  defendant  had  no  intent  to  injure  or  defraud  as  charged 
in  the  indictment,  he  should  be  acquitted.'  But  an  instruction 
that  if  the  jury  find  from  the  evidence  that  the  defendant  unlaw- 
fully, fraudulently,  and  feloniously  converted  to  his  own  use,  etc., 
he  should  be  found  guilty,  is  not  erroneous  as  ignoring  the  criminal 
intent.* 

1.  Johnson  f.  People,  113  III.  99;  intent  to  deprive  the  owner  of  the  ise 
State  V,  Alter,  65  Mo.  653.  In  the  latter  of  the  property  absolutely,  while  opeD 
case,  however,  the  defendant  was  in-  to  criticism,  is  not  so  objectionable  as 
dieted  for  larceny,  and  the  converse  of  to  authorize  a  new  trial. 

the  proposition  stated  in  the  text  was  When  the  Stetatt  Is  flUmt  as  to  the 
laid  down;  namely,  that  the  court  intent  otherwise  than  it  is  expressed 
should  not  have  given  an  instruction  by  the  words  '*  with  intent  to  embez- 
authorizing  a  verdict  of  guilty  upon  zle  or  convert  to  his  own  use,'*  an  in- 
proof  that  the  defendant  had  com-  struction  following  the  language  of 
mitted  embezzlement.  See  further,  on  the  statute  is  sufficient.  State  v. 
this  question,  5M^ra,  IV.  Pleading  and  Adams,  108  Mo.  ao8,  wherein  the  in- 
Proof.  dictment  was  bottomed  on  Rer.  Stat 

2.  People  V,  Galland,  55  Mich.  628;  Mo.  1889,  4  355i-  ^^^  ^l^o  People  v. 
People  V,  Bauman  (Mich.  1895),  63  N.  Cobler,  108  Cal.  538. 

W.  Rep.  516;  Reeves  xk  State,  95  Ala.  Intention  PrMumod  ftom  VAlawM 
31 ;  State  v.  Harmon,  106  Mo.  635,  in  ConyendOtt. — In  State  v.  Noland,  iii 
which  last  case  the  indictment  in  sep-  Mo.  473,  the  jury  were  instructed  that 
arate  counts  charged  larceny  and  they  could  find  the  intent  from  the  nn- 
embezzlement,  and  Gantt,  P.  }.,  said  lawful  conversion,  and  it  was  held  that 
that  "  it  is  the  duty  of  the  court  to  the  defendant  had  no  possible  corn- 
define  the  offense  and  let  the  jury  as-  plaint,  because  at  his  instance  instroc- 
certain  the  fact  or  intent,  and  measure  tions  had  been  given  expresslj  re- 
the  defendant's  guilt  accordingly."  quiring  the  jury  to  find  that  the  de- 
See  also  Reeves  v.  State,  95  Ala.  31,  fendant  not  only  unlawfully,  wilfullr, 
where  it  is  held  that  **  the  fraudulent  and  feloniously  converted  the  monej, 
intent  which  is  a  necessary  ingredient  but  also  that  he  had  done  it  "  with 
*  *  ♦  is  the  fraudulent  intent  with  the  intent  at  the  time  to  convert  it  to 
which  the  money  or  property  is  appro-  his  own  use,"  and  the  jury  were  in- 
priated  to  theuse  of  the  party  charged ;"  structed  also  that  "  feloniously  meant 
and  that  where  the  embezzlement  must  a  wrongful  act  wilfully  done."  But 
necessarily  have  been  in  and  upon  the  in  State  v.  Smith,  13  Kan.  374, 
receipt  of  money  drawn  by  the  defend-  it  was  held  error  to  instruct  the  jury 
ant  on  a  check,  so  that  the  receipt  of  that  when  funds  have  reached  the 
the  money  and  the  appropriation  there-  hands  of  a  public  officer  and  the  same 
of  were  one  and  the  same  act,  instruc-  are  not  forthcoming  when  properly  or 
tions  are  not  vicious  because  they  limit  legally  demanded,  the  illegal  conver- 
the  question  of  fraudulent  intent  to  the  sion  of  such  funds  is  to  be  presumed, 
time  of  the  receipt  by  the  defendant  8.  In  State  v.  Manley,  107  Mo.  364, 
of  the  money  which  he  is  charged  to  followed  in  State  v.  Noland,  in  Mo. 
have  embezzled.  473,  in  which  case  the  court  sajs  that 
Intent  to  Deprive  Owner  of  Ownenblp.  the  words  **  fraudulently,  unlawfullj, 
— In  State  v.  Pratt,  98  Mo.  482,  it  is  said  and  feloniously  converted  "  in  and  of 
that  it  is  better  to  charge  as  in  larceny  themselves  supplied  the  idea  of  inten- 
that  the  intent  must  have  been  to  de-  tional  and  wilful  wrongdoing,  and  no 
prive  the  owner  of  his  **  ownership  additional  formula  was  needed  to  im- 
therein ;  "  but  that  an  instruction  that  press  on  the  jury  the  difference  between 
the  defendant  sh*ould  be  found  guilty  if  an  accident  in  bookkeeping,  or  a  mis- 
the  act  was  committed  with  felonious  take  made  in  good  faith,  or  by  over- 
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lesMnablA  Doubt. — ^As  in  Other  criminal  prosecutions  the  defendant 
is  entitled  to  an  instruction  as  to  reasonable  doubt.  ^ 

TL  The  Ybbbict  ahb  JuBeioarr. — The  Y«rdiet  must  be  responsllve 
to  the  indictment.^ 

T)m  Judgment  must  adjudge  the  defendant  guilty  and  name  the 
offense  of  which  he  is  guilty.' 

sight,  and  an  Intentional  and  wilful  State    v.    Wejdeman,  3  Wash.    399, 

misappropriation  of  trust  funds.  holding  that  a  judgment  sentencing 

1.  Reeves  v.  State,  95  Ala.  31.  the    defendant  as  for    conviction   of 

2.  State  V,  Reonnals,  14  La.  Ann.  petit  larcenj  is  erroneous,  although 
276,  holding  that  a  verdict  finding  the  the  statute  provides  that  anj  one  corn- 
defendant  guiltj  of  a  breach  of  trust  is  mitting  the  offense  shall  be  deemed 
not  responsive.  In  State  v.  New,  22  guiltj  of  larceny,  and  although  the 
Minn.  76,  the  following  was  considered  statute  denouncing  larceny  provides 
a  sufficient  verdict:  '*  The  jury  in  this  that  there  shall  be  grand  larceny  and 
case  find  the  defendant,  T  N,  guilty,  petit  larceny.  But  in  Simco  v.  State, 
We  also  find  the  value  of  the  prop-  8  Tex.  App.  406,  it  was  held  that  a 
erty  embezzled  to  be  forty  dollars.''  judgment   adjudging    the    defendant 

Special    Verdiot.  —  In     Huffman    v,  guilty  of  theft  might  be  reformed. 
State,  89  Ala.    33,  a  special  verdict  Several  CrlmeB  Charged  In   Separmle 
finding  **  the  defendant  guilty  of  em-  CoantB. — Where  the  defendant  is  found 
bezzlement  of   a  sum  of  money  less  guilty  of  four  different  charges  set 
than  twenty-five  dollars  "  was  consid-  forth  in  four  separate  counts  of  the  in- 
ered  bad,  because  it  did  not  state  that  formation,  the  court  may  sentence  him 
the  money  embezzled  was  the  prop-  for  each  crime,  although  the  aggre- 
ertj  of  the  person  named  in  the  in-  gate  of  the  punishment  inflicted  upon 
dictment,  or  that   the   embezzlement  him  exceeds  the  punishment  prescribed 
was  committed   in  the  county  laid  in  for  any  one  of  the  offenses.    State  v, 
the  indictment,   which  were  material  Hodges,  45  Kan.  389.     See  also  Steph- 
ingredients  of  the  offense.    See  also  ens  v.  State,  53  N.  J.  L.  245,  in  which 
People  V.  Bork,  96  N.  Y.  188,  in  which  case  the  defendant  was  charged  in  sep- 
case  the  defendant  was  indicted  under  arate  counts  with  embezzlement  and 
a  statute    (Act  N.    Y.    1875,    c.    19)  larceny.     See  further  Com.  v,  Butter- 
which  provided  (section  i)   that  the  ick,  100  Mass.  i,  in  which  case  the  de- 
defendant  should  be  punished  by  im-  fendant  was  charged  with  several  acts 
prisonment  for  a  term  not  less  than  of   embezzlement  in  different  counts, 
three  years  nor  more  than  ten  years,  and  the  court  said  that  it  was  unnec- 
or  by  a  fine  not   exceeding  five  times  essary  to  show  that  the  different  arti- 
the  loss  resulting  from  the  fraudulent  cles  were  misappropriated  by  separate 
act,   and    (section  3)    that   the    jury  acts  or  at  different  times,  in  order  to 
might  find  and   state  as  their  verdict  justify   a  conviction  on    each   of  the 
the  amount  of  loss  resulting  from  the  counts.      **  In  this  respect,"  said  the 
offense.    It  was  held  that  a  general  ver-  court,   "the  law  of  larceny  and  em- 
dict  of  guilty,  unaccompanied  by  any  bezzlement   is   alike.      And    it  is  an 
finding  as  to  the  amount  of  loss,  was  ancient  and  well  established  rule  that 
suflScient,  and  authorized  the  court,  in  the  taking  of  divers  articles   at  one 
sentencing  the  defendant  to  the  peni-  time  may  be  treated  as  constituting  a 
tentiary,  in  the  absence  of  any  request  distinct  larceny  of  each  article  stolen." 
by  the  defendant,  to  direct  a  special  To  the  same  effect  as  the  last  case  is 
™ing.  Com.  v.  Pratt,  137  Mass.  98,  and  Com. 
>•  Keeller  v.  State,4Tez.  App.  527;  v.  Sullivan,  104  Mass.  552. 
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1.  Ars  Special  Proceedings,  467. 
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a.  General  Rule,  467. 
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(i)  Matters  Covered  by  Award  of  Commissioners,  572. 

(2)  Amount  of  Compensation,  573. 

(3)  Power  to  Condemn  and  Question  of  Title^  574. 


!4)  Necessity  of  the  Taking-,  575. 
5)  RouU,  576. 
il.  Jiight  to  Swear  Witnesses  and  Hear  Evidence^  576, 
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(5)  RouU,  576. 
igktto 
i.  Burden  of  Proof  cls  to  Title,  577. 
y.  Right  to  open  and  Close,  578. 

XL  Tisw  OF  PBEimEB,  579. 

1.  In  General,  579. 

2.  Power  to  Order— Discreiion  of  Court,  580. 

3.  Time  and  Conduct  of  the  View,  580. 

4.  J^ectofthe  View,  581. 

a.  Knowledge  Obtained  to  be  Used  in  Connection  with  Other 

Evidence,  581. 

b.  To  Determine  Weight  of  Conflicting  Evidence,  583. 
r.  Evidence  of  Witnesses  Not  to  be  Disregarded,  583. 

Zn.  TiBBIOT — ^SRPO&T — ^AWABD,  584. 
I.   Verdict  of  Jury,  584. 

a.  Mode  of  Arrival  at  Verdict,  584. 

b.  Description  of  Property  Taken  or  Damaged,  584. 
r.  Finding  as  to  Necessity  of  the  Taking,  585. 

dm  Finding  on  Question  of  Damages,  586. 
{\\  In  General,  586. 
[2)  Itemizing  the  Damages,  587. 

!3)  Joint  and  Several  Awards,  588. 
4)  Conditional  and  Alternative  Awards,  x^^Z, 
#.   Interpretation — Conclusiveness,  589. 
f.  Special  Findings,  590. 
gm    Objections — Motion  to  Set  Aside,  590. 
h.    Grounds  for  Setting  Aside — Generally,  591. 
/.   Damages  Excessive  or  Inadequate,  593. 
Report  of  Commissioners,  594. 

a.  In  General — Formal  Requisites,  594. 

b.  Right  of  a  Majority  to  Act  or  Decide,  596. 

c.  Description  of  Land  Taken,  Quantity,  etc,,  597. 

d.  Finding  as  to  Necessity  of  the  Taking,  599. 
^.  Finding  on  Question  of  Damages,  599. 

(i)  In  General,  599. 

(2)  Itemizing  the  Damages,  600. 

f.  Naming  the  Owners  of  Property  Taken,  601. 

g.  Reservation  of  Easements  to  Owner — Conditional  Awards, 
602. 

k.   Conclusiveness  and  Effect,  603. 
u  Confirmation,  604. 

(1)  -^  General,  604. 

(2)  Order  of  Confirmation,  605. 

(3)  Recommittal  of  Report — Amendment,  605, 
y.  Appiicatiofi  to  Set  Aside,  607. 

l)  In  General,  607. 
(2)  Grounds — Generally,  608. 
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(3)  Irregularities — Mistake — Error  of  Judgment,  610. 

(4)  Fraud  or  MisconducU-^Entertaining  Commissumen^ 

610. 

(5)  Excessive  Damages^  613. 

(6)  Inadequate  Damages,  613. 

(7)  Time  and  Manner  of  Objecting  to  Report,  614. 

3.  Report  or  Award  of  Appraisers,  Viewers,  Surveyors,  etc,,  615. 

a.  In  General — Concurrence,  Signing,  etc.,  615, 

b.  Description — Location,  6^5. 

c.  Assessing  the  Damages,  616. 

d.  Review,  616. 

e.  Setting  Aside — Reappraisement,  617. 

4.  Award  of  Arbitrators,  618. 

XTTT,  Judgment,  619. 

1.  Duty  of  Court  to  Enter,  619. 

2.  Form  and  Requisites — Generally,  619. 

3.  What  Provisions  Are  Proper,  620. 

4.  Certainty  as  to  Description,  Ownership,  etc,,  621. 

5.  Finality  and  Conclusiveness,  ^11, 

6.  Effect  to  Pass  Title,  or  Warrant  Taking  Possession,  623. 

7.  A?nend?nent — Relief  in  Equity,  623. 

XI7.  Ehfobcemekt  of  Awabds  and  Judombnts,  624. 

1 .  Necessity  of  Payment  or  Its  Equivalent  to  Passing  of  Title,  624. 

2.  Enforcement — Generally,  624. 

3.  Execution — Precept — Distress,  624. 

4.  Actions  on  Awards  and  fudgments,  625. 

a.  Generally,  625. 

b.  Debt,  627. 

c.  Action  on  Bond,  627. 

d.  Specific  Performance,  628. 

e.  Suit  to  Enforce  Vendor's  Uen,  628. 

XY.  APFEAI8,  628. 

1.  Right  of  Appeal,  628. 

a.  In  General,  628. 

b.  Power  of  Legislature  to  Restrict  or  Take  Away  the  Rights 

629. 
r.   Construction  of  Statutes,  629. 
d.    Waiver  of  Right — Estoppel,  6^2, 

2.  What  Is  Appealable,  633. 

a.  In  General— fudgments,  633. 

b.  Orders,  633. 

c.  Matters  of  Discretion  in  Court  Below,  634. 

3.  Who  may  Appeal,  635. 

4.  Appeals  to  Court  of  Last  Resort,  637. 

5.  furisdiction  on  Appeal,  637. 

6.  Taking  and  Perfecting  an  Appeal,  638. 

a.  In  General — Time,  etc,,  638. 

b.  Parties,  640. 

r.  Filing  Exceptions — Bill  of  Exceptions,  ^\, 
d*  Notice  of  Appeal,  642. 

(1)  Necessity  and  Sufficiency,  642. 

(2)  Service  and  Filing,  642. 
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e.  Security,  643. 

/   The  Record  and  What  It  must  Show.  64$. 

(i)  7>i  General,  645. 

(2)  When  It  must  Contain  the  Evidence.  645. 

7.  Hearing  and  Determination,  646. 

a.  What  Questions  Are  Up  for  Review,  646. 

b.  Intendments,  647. 

c.  What  Errors  Are  Ground  for  Reversal,  649. 

d.  What  Errors  may  be  Disregarded — Generally,  650. 

e.  Nonprejudicial  or  Harmless  Errors,  650. 

f.  Errors  Waived  or  Cured  Below,  651. 

g.  Objections  Not  Properly  Taken  Below,  652. 
A,  Reviewing  the  Evidence  or  the  Facts,  652. 

L  Reviewing  the  Amount  Awarded,  653. 
(i)  In  General,  653. 

(2)  Reducing  Excessive  Damages,  655. 

(3)  Inadequacy  of  Damages,  655. 
*     J,  Allowing  Amendments,  656. 

h.  Consolidation  of  Appeals,  656. 
/.  Affirmance,  657.  . 

nt.  Reversal,  657. 
n.  Remanding,  658. 
0,  Dismissal — Discontinuance,  659. 

8.  Ejffect  of  Appeal  while  Pending,  6^g, 

a.  In  General — Stay,  659. 

b.  Eiffect  on  Petitioner's  Right  to  Enter,  66a 

c.  Effect  as  a  Waiver  of  Irregularities  Below,  66l. 

9.  Certiorari,  662. 

a.  When  It  Ides,  662. 

b.  Return  and  Proceedings  Thereon,  663. 

10.  Writ  of  Error,  665. 

11.  Mandamus — Prohibition,  665. 

VL  O08T8  AHD  Fees,  666. 

1.  Necessity  of  a  Statute,  (i^, 

2.  Landowner' s  Right  to  Costs,  666, 

a.  Generally,  666. 

b.  Discretionary  Powers  of  Court,  667. 

f .  Effect  of  Tender  or  Offer  of  judgment,  668. 

3.  Costs  on  Appeal,  668. 

a.  In  General,  668. 

b.  Where  Owner  Fails  to  Secure  Increased  Award,  66^ 

4.  Compelling  Allowance  or  Payment,  670. 

5.  Allowance  in  Addition  to  Costs,  671. 

6.  Fees  and  Expenses,  67 1 . 

Zm  ABAVOOHICEKT— DlBCONTIHlTANCE,  673. 

1.  Right  to  Abandon  or  Discontinue,  673. 

2.  At  what  Stage  of  the  Proceedings  the  Right  Ceases,  674. 

3.  What  Amounts  to  an  Abandonment  or  Discontinuance,  680. 
4«  ^ect  of  Abandonment,  684. 

a.  In  General,  684. 

b.  Subsequent  Rights  of  Company,  684. 

c.  Landholder's  Right  to  Damages,  686. 

d.  Restitution  to  Landholder,  690. 
5.   Costs  on  Discontinuance,  690. 
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ZVnL  BnCEBIES  OF  THE  LAHDOWVEB,  69I. 

I.  In  General ^  691. 

a.  Election  of  Remedies^  691. 

3.  Statutory  Remedy —  When  Exclusive^  69X 
3*  Action  for  Damages ^  695. 

a.  Rights  of  Action  and  Defenses ^  695. 

b.  Parties,  696. 

c.  Pleading,  698. 

d.  Judgment,  and  Its  Effect  to  Pass  Title,  700. 

3.  Ejectment,  701. 

a.  When  It  Lies,  701. 

b.  Demand  of  Possession — Notice  to  Quit,  705. 

c.  Assessment  of  Damages  in  Ejectment  Suit,  705. 

d.  Right  to  Condemn  Notwithstanding  the  Ejectment  Suit, 

705. 

e.  Staying    Execution  until  Assessment   and  Payment    of 

Damages,  705. 

4.  Injunction,  706. 

a.    When  Proper  Remedy,  706. 
•     >.        b.    When  Not  Proper  Remedy,  709. 

c.  Jurisdiction,  712, 

d.  Pleading,  712. 

e.  Dissolving,  714. 

/.  Decree — Damages,  714. 

5.  Mandamus,  715. 

6.  Prohibition,  715. 

7.  Trespass,  716. 

a.  Right  of  Action,  716. 
^.  Parties,  716. 
r.  Pleading,  717. 
^.  Judgment,  718. 

ZIX.  UinsTioimrG  the  Fboceedihc»  Collatbballt,  718. 

CROSS-REFERENCES. 

/'br  <?/^^r  AVl^j  /«  Mw  «/^r>&  related  to  this  subject,  see  articles  CEME- 
TERIES, vol.  3,  p.  910;  DRAINAGE,  ante,  p.  209;  GAS  AND 
GAS  COMPANIES ;  IRRIGATION;  LOCAL  IMPROVEMENTS; 
MILLS;  MINES  AND  MINING  ;  MUNICIPAL  CORPORA  TIONS ; 
RIPARIAN  RIGHTS;  STREET  RAILWA  YS ;  STREETS  AND 
HIGHWAYS;  TELEGRAPHS  AND  TELEPHONES;  WATER 
COMPANIES  AND  WATERWORKS, 

I.  Dbfihitiohs. — Eminent  domain  is  the  ultimate  right  of  the 
sovereign  power  to  appropriate  the  private  property  of  the  citi- 
zen, without  his  consent,  to  public  purposes ;  *  subject  to   the 

1.  Charles  River  Bridge  v.  Warren  exists  in  every  sovereignty  to  control 
Bridge,  11  Pet.  (U.  S.)  641;  Symonds  and  regulate  those  rights  of  a  public 
V,  Cincinnati,  14  Ohio  173;  Trombley  nature  which  pertain  to  its  citizens  in 
V,  Humphrey,  23  Mich.  471.  In  Wood-  common,  and  to  appropriate  and  con- 
mere  Cemetery  v.  Roulo,  104  Mich,  trol  individual  property  for  the  public 
595,  the  right  of  eminent  domain  is  de-  benefit,  as  the  public  safety,  necessity, 
$ned  as  **  the  rightful  authority  which  convenience,  or  welfare  may  demand." 
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conditions  that  the  public  necessity,  convenience,  or  welfare 
require  such  appropriation,  and  that  just  compensation  be  made 
to  the  owner  for  the  property  taken.*  The  legal  proceedings 
by  which  this  right  is  enforced  are  commonly  called  condemna- 
tion proceedings  ^  and  form  the  subject-matter  of  this  article. 

n.  GSHXBAL  HATITBS  OF  CtoVBUOrATION  Pbocsedihos—  1.  Are 
Spedal  Proceedings. — While  it  is  true  that  proceedings  to  con- 
demn property  to  public  use  involve  the  exercise  of  judicial 
power,^  and  are  subject  to  judicial  review  and  supervision,*  still 
they  are  not  actions  but  special  proceedings,*  conducted  by  a 
temporary  tribunal  selected  for  the  occasion.* 

2.  Knst  be  Authorised  by  Statute — a.  General  Rule.— In  the 
absence  of  a  constitutional  provision  on  the  subject  the  mode  of 
exercising  the  right  of  eminent  domain  is  within  the  discretion 
of  the  legislature,  untrammeled  by  any  limitation  except  that  the 
purpose  be  a  public  one,  and  that  just  compensation  be  paid  or 
tendered  to  the  owner  of  the  property  taken.®  The  power  to 
institute  these  proceedings  is  an  attribute  of  sovereignty,  and 
lies  dormant  until  called  into  action  by  a  legislative  enactment.'' 


1.  For  FnrUier  Dcftnltloiii  see  title 
Emikknt  Domain  in  American  and 
English  Encjclopsedia  of  Law. 

1  State  v.  Neville,  no  Mo.  345. 

3.  Toledo,  etc.,  R.  Co.  v.  Dunlap, 
47  Mich.  456,  5  Am.  &  Eng.  R.  Cas. 
378.  When  the  sovereign  power  at- 
taches conditions  to  the  exercise  of  the 
right  of  eminent  domain,  the  inquiry 
whether  the  conditions  have  been  ob- 
served is  a  matter  of  judicial  cogni- 
ance.  Baltimore,  etc.,  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812,  10 
Am.  &  Eng.  R.  Cas.  444,  quoting  Mil- 
waukee, etc.,  R.  Co.  V.  Faribault,  23 
Minn.  167 ;  North  Missouri  R.  Co.  v. 
Gott,  35  Mo.  540. 

4.  Hartley  v,  Keokuk,  etc.,  R.  Co., 
85  Iowa  455.  So  held  under  N.  Y. 
Code  Civ.  Pro.,  ^  3240,  providing  for 
costs  in  special  proceedings.  Matter 
of  New  York,  etc.,  R.  Co.,  63  How. 
Pr.  (N.  Y.  Supreme  Ct.)  123. 

The  propriety  of  the  exercise  of  the 
ri^ht  of  eminent  domain  is  a  political 
'>r  legislative  and  not  a  judicial  ques- 
tion; and  the  manner  of  its  exercise 
bj  the  legislature,  except  as  to  the 
maiter  of  compensation,  is  unre- 
nricted.  They  are  not  bound  to  sub- 
mit it  to  a  judicial  tribunal,  but  may 
exercise  it  themselves,  or  delegate  it 
to  a  jury,  commission,  or  any  other 
^y  thej  see  fit.  Condemnatory  pro- 
ceedings in  the  exercise  of  the  right, 
*nd  the  assessment  of  damages  inci- 


dent to  it,  are  not  civil  actions  or 
causes  within  the  meaning  of  the  con- 
stitution, but  special  proceedings,  only 
^ajf -judicial  in  their  nature.  State  v. 
Rapp,  39  Minn.  65. 

6.  Toledo,  etc.,  R.  Co.  v,  Dunlap, 
47  Mich.  456,  5  Am.  &  Eng.  R.  Cas. 

378. 

In  mchlgan  the  inquiry,  in  proceed- 
ings to  condemn  lands  for  railroads,  is 
as  to  an  appraisal  or  estimate  of  values 
and  a  determination  of  the  necessity 
of  the  proposed  taking  for  public  pur- 
poses. Toledo,  etc.,  R.  Co.  v.  Dunlap, 
47  Mich.  456,  5  Am.  &  Eng.  R.  Cas. 

378. 
In  Vennont  the  proceedings  in  laying 

out  highways  and  assessing  land  dam- 
ages are  assimilated  to  session  pro- 
ceedings and  are  not  according  to  the 
course  of  the  common  law;  and  the 
proceedings  to  assess  land  damages, 
when  land  is  taken  for  a  railroad,  are 
of  the  same  character.  Courser  v. 
Vermont  Cent.  R.  Co.,  25  Vt.  476. 

6.  Secombe  v.  Milwaukee,  etc.,  R. 
Co.,  23  Wall.  (U.  S.)  108.  49  How.  Pr. 
(U.  S.  Supreme  Ct.)  75;  Musick  v, 
Kansas  City,  etc.,  R.  Co.,  114  Mo. 
309.  See,  for  a  full  discussion  of  this 
doctrine,  Am.  and  Eng.  Encyc.  of  Law, 
title  Eminbnt  Domain. 

T.  Matter  of  Thomson,  86  Hun  (N. 

Y.  )  405. 

Where,  therefore,  a  state  or  a  cor- 
poration seeks  to  exercise  the  right,  i^ 
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*.  Power  must  be  Given  in  Express  Terms.— The  taking 

of  private  property  against  the  will  of  the  owner  being  in  dero- 
gation of  the  property  rights  of  the  citizen,  the  authority  to  take 
it,  conferred  by  law,  must  not  be  implied  or  inferred,  but  must 
be  given  in  express  language.*  The  proposed  use  for  which  the 
land  is  to  be  taken  must  be  clearly  embraced  within  the  legiti- 
mate object  of  the  power  conferred  by  the  statute,*  and  if  there 
remains  a  doubt  as  to  the  extent  of  the  power,  after  reasonable 
intendments  in  its  favor,  such  doubt  will  be  solved  adversely  to 
the  claim.*  The  statute  will  be  strictly  construed  in  favor  of  the 
landowner,*  but  it  will  be  so  construed,  if  possible,  as  to  effec- 
tuate its  chief  and  manifest  object,'^  and  to  support  rather  than 
deny  its  validity.® 

3.  Strict  Complianoe  with  Statute  EnentiaL — Condemnation  pro- 
ceedings are  purely  statutory  and  in  derogation  of  common 
right,  and  the  statutory  authority  must  be  strictly  pursued,  and 
every  condition  or  other  prerequisite  to  the  exercise  of  the 
jurisdiction    observed.''     The   fact   that   all   the    essential  pre- 

must  be  able  to  point   to   a    statute  conclusive  proof  of  the  necessitj  upon 

conferring  it.     Matter  of  Thomson,  86  which  it  rests.     Jefferson  Co.  v,  Haz- 

Hun  (N.  Y.)  405;  Matter  of  Pough-  eur,  7  La.  Ann.  182. 

keepsie   Bridge   Co.,   108  N.  Y.  483;  In  Binney's  Case,  2  Bland  (Md.)  99, 

Syracuse  xk  Stacey,  86  Hun  (N.  Y. )  441.  the  court  says  (p.  129)  :  "An  act  of  this 

Repoal  of  Statute. — A  remedy  having  sort  deserves  no  favor;  to  construe  it 

been  provided  by  statute,  proceedings  liberally  would  be  sinning  against  the 

were   instituted    under  it,  but  during  right  of  property." 

their    pendency  the    statute  was    re-  5.  Bellona  Cu.*s  Case,  3  Bland  (Md.) 

pealed.  The  court  held  that  the  remedy  442. 

was  thereby  taken  away,  and  any  fur-  6.  Charles  Street  Ave.  Co.  v.  Menr- 

ther  proceeding  to  enforce  it  was  illegal,  man,  10  Md.  536;  Pittsburg  r.  Scort» 

Com.  V.  Beatty,  i  Watts  (Pa.)  382.  i  Pa.  St.  309. 

1.  Schmidt  v.  Densmore,  42  Mo.  225.  T.  Reed  v.  Ohio,  etc.,  R.  Co.,  ia6 

The  grant  of  power  must  be  express,  111.  48,  36  Am.  &  Eng.  R.  Cas.  234. 

or  arise  by  necessary  implication  from  Cff/iyirii /«.^-Sherman  v.  Boick,  33 

the  language  of  the   grant.      Illinois  Cal.  242;  Curran  v,  Shattuck,  24  CaJ. 

Cent.  R.  Co.  v.  Chicago,  138  111.  453;  427;  Stanford  v.  Worn,  27  Cal.  171: 

Cogswell  T'.  New  York,  etc.,  R.  to.,  Damrell  v,  San  Joaquin   Countj,  40 

103  N.  Y.  10,  12  Civ.  Pro.  Rep.  (N.  Cal.  154;  Dalton  v.  Azusa  Tp.,  49  Cal 

Y.)222.  222;  Ventura  County    v,  Thompson, 

a.  Syracuse  v,  Benedict,  86 Hun  (N.  51  Cal.  577;  Hill  v.  Ventura  Countj, 

Y.)343-  95  Cal.  239. 

8.  New  York,  etc.,  R.  Co.  v.   Kip,  Colorado, — Colorado  Cent. R. Co. r. 

46  N.  Y.  546;  Petition  of  Providence,  Allen,  13  Colo.  229,  44  Am.  &Eng.R. 

etc.,  R.  Co.,  17  R.  I.  324;  Pueblo,  etc.,  Cas.  193. 

R,  Co,  V,  Rudd,  5  Colo.  270,  10  Am.  Georgia, — Mobleyv.Breed,48Ga.44- 

&  Eng.  R.  Cas.  404.  Illinois. — Chicago,  etc.,  R.  Co.  r. 

4.  Belcher  Sugar  Refining  Co.  v,  St.  Chicago,  132  III.  372;  Highway  Com'rs 

Louis  Grain  Elevator  Co.,  82  Mo.  121.  x\  Newby,  31  111.  App.  378;  Chicago, 

This  rule  is  especially  applicable  to  etc.,  R.  Co.  v.  Smith,  78  III.  96;  Her- 

delegations  of  the  power  of  the  legis-  cules  Iron  Works  v.  Elgin,  etc.,  R- 

lature  to  private  corporations.    Matter  Co.,  141  111.  491. 

of  Poughkeepsie  Bridge    Co.,  108  N.  Iowa. — Walters  v.  Houck,  7  Iowa 72. 

Y.  483.  Louisiana. — New  Orleans  v.  Sohii 

Tne  right  of   expropriation  should  16   La.    Ann.  393;    Jefferson  Cltj  f. 

only  be  enforced  by  inches  and  upon  Delachaise,  22  La.  Ann.  26. 
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requisites  of  the  statute  have  been  corpplied  with,  and  all  the 
statutory  steps  taken,  must  appear  on  the  face  of  the  proceedings 
or  they  wiU  be  vpid,^  and  the  burden  is  upon  the  condenining 
party  to  show  a  strict  compliance  with  the  law.*  Every  requisite 
of  the  statute  having  the  semblance  of  benefit  to  the  landowner 
must  be  strictly  complied  with,^  and  so  must  that  portion  of  it  in 
which  the  public  have  a  general  interest  *  Extreme  accuracy  and 
the  utmost  strictness  are  essential  ;^  any  material  departure  from 
the  statutory  oiode  of  procedure  will  render  the  proceedings  void,® 

Michigan. — Toledo,  etc.,  R.  Co.  v.  proceedings    must    be    conducted    in 

Munson,  57  Mich.  42,  90  Aqi.  &  Eng.  the  manner  and  with  the  formah'ties 

R-  Cas.  410.  prescribed    in    the    grant    of  power. 

Missouri. — Lindt;.  Clemens,  44  Mo.  Formalities  and   modes  of  procedure 

§40;  St.  Louis  V.  Gleason,  89  Mo.  67,  prescribed  are  of  the  essence  of  the 

93  Mo.  33;  Orrick   School    Dist.    v,  grant,  which  the  courts  cannot  disre- 

Dorton,  125  Mo.  439.  g&rd  on  a  conception  that  thej  are  not 

Nrw  yersey, — State  v,  }^Tsej  City,  essential.     Vreeland  v,  Jersey  City,  54 

as  N.  J.  L.  309.  N.  J.  L.  49. 

New  Tork,  —  Matter  of  Buffalo,  78  Following  tlie  CluronQlogioal  Order. — 

N.  Y.  363,  16  Hun  (N.  Y.)497;  New*  By  conforming  to  the   provisions   of 

York  Cable  Co.  v.  New  York,  104  N.  the  statutes,  corporations  may  acquire 

Y.  I,  a^rigiij»^40  Hun  (N.  Y.)  i.  a  title  in  fee  to  lands  necessary  for 

Nortk    Carolina.  —  Porter  v.  Dur-  their  purposes  against  the  will  of  the 

ham,  98  N.  Car.  320;  Dargan  v.  Caro-  owners.     But  corporations  must  con- 

lina  Cent  R.  Co.,  113  N.  Car.  596,  57  form  to  such  provisions  before  they 

A.in.  &  £ng.  R.  Cas.  536.  can  acquire  any  title  or  rights  thereto. 

Ohio. —  Cincinnati   v.   Sherike,    47  A  fair  construction  of  those  laws  will 

Ohio  St.  217.  require  a  chronological  fulfilment  of 

Oregon.  —  Oregonian  R.  Co.  v.  Hill,  their  provisions.  Matter  of  New  York, 

9  Oregon  377.  etc.,  R.  Co.,  62  Barb.  (N.  Y.)  85. 

Pennsylvania,  —  Philadelphia,  etc.,  1.  Kroop  v.  Forman,  31  Mich.  J44; 

R.Co.t'.  Lawrence,  10  Phila.  (Pa.)  604.  Anderson  v.  Pemberton,  89  Mo-  61; 

South  Dakota.  —  Lewis  v.  St.  Paul,  Forei;.  Hoke,  48  Mo.  App.  254;  Gil- 

etc,  R.  Co.,  5  S.  Dak.  148,  57  Am.  &  bert  v.   Columbia    Turnpike   Co.,   3 

Eng.  R.  Cas.  612.  Johns.  Cas.  (N.  Y.)  107. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  The  sherilT's  return  must  show  that 

Mud  Creek,  etc.,  Co.,  i  Tex.  App.  Civ.  all  the  requisitions  of  the  statute  have 

^^M  h  393-  been  complied  with.     Harper  v.  Lex- 

WestVirginia. — Doddridge  County  ington,    etc.,   R.  Co.,   2   Dana  (Ky.) 

f.  Stout,  9  W.   Va.  703;  Fork  Ridge  227. 

Baptist  Cemetery  Assoc,  v.  Redd,  33  2.  Mobley  v.  Breed,  48  Ga.  44. 

W.  Va.  262;  Charleston,  etc..  Bridge-  8.  Mitchell  v.  Illinois,  etc.,  R.,  etc., 

Co.  V.  Comstock,  36  W.  Va.  263.  Co.,  68  111.  286;  Sharp  v.  Johnson,  4 

Taking  tha  Jnrls'dlefeioxua  Btep«.~In  Hill  (N.  Y.)  92;  Syracuse  v.  Stacey, 

all  cases  where  the  property  of  indi-  86  Hun  (N.  Y.)  441. 

▼iduals  is  sought  to  be  condemned  for  4.  Wayne  v.  Caldwell,  i  S.  Dak.  483. 

the  public  use  by  adverse  proceedings,  As  strict  a  compliance  with  the  act  is 

the  statute  must  be  strictly  followed,  required  by  those  claiming  damages 

and   especially   must  every  jurisdic-  as  by  the  public  making  the  condem- 

tional   step,  and   every    requirement  nation.     Lincoln  v.  Colusa  County,  28 

shaped  to  guard   the  rights  and  in-  Cal.  662. 

terests  of  parties  whose   property   is  9.  Matterof  New  York  Cent.,  etc.,  R. 

meant  to  be  taken,   be   precisely  ob-  Co.,  70  N.  Y.  191;  BUze  v.  Castlio,  8 

served.  Detroit  Sharpshooters'  Assoc.  Mo.  App.  290. 

t'-  Highway  Com'rs,  34  Mich.  36.  «.  Chicago,  etc.,  R.  Co.  v.  Gait,  133 

PoDovte    Formal    ReqnlrementB. —  111.  657,  44  Am.  &  Eng.  R.  Cas.  43; 

Every   condition    prescribed    in    the  Detroit,    etc ,    R.   Co.   v.   Detroit,   49 

grant  must  be  complied  with,  and  the  Mich.  47 ;   Shaffner  v.  St.   Louis,  31 
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and  all  persons  acting  under  them  will  be  trespassers.^ 

8ii1wtantlal  CompliAiioe. — In  some  jurisdictions  a  substantial  compli- 
ance with  the  statute,  nothing  fundamental  being  omitted,*  and 
the  proceedings  being  sufficiently  certain  in  their  character  to 
prevent  surprise,  or  such  as  are  not  misleading,  is  all  that  the  law 
requires.* 

4.  Bxclnfiveness  of  Statutory  Seniedy. — The  general  rule  is 
that  the  mode  of  procedure  pointed  out  by  the  statute  must  be 
pursued,  to  the  exclusion  of  all  other  remedies,*  both  on  the  part 
of  the  condemning  party*  and  on  that  of  the  landowner.* 

Mo.  264;    Matter  of  House  Ave.,  67  Ga.  565;  Barnard  v.  Haworth,  9  Ind. 

Barb.  (N.  Y.)  350.    In  aU  cases  of  pub-  103;  Fremont,   etc.,  R.  Co.  v.  Mat- 

ilic  improvements,  where  private  prop-  theis,  35  Neb.  48. 

erty  is  to  be  taken  without  the  owner's  Pnfvloiis  CXiazter  FroTlslaoi  AbrogiM. 

consent,  at  the  demand  of  a  local  cor-  — Such  a  statute,  u|x>n  its  passage,  de- 

poration,    it    is   essential    to    inquire  fines  and  controls  the  power  of  raiU'aT 

whether    all   the   requisitions   of    the  companies  in  respect  to  the  acquisitioc 

statute  have  been  complied  with.    And  of  rights  of  way,   whatever  mar  ba^e 

courts  cannot  allow  any  es.sential  de-  been  the  provisions  of  their  original 
parturefrom  them,  without  jeoparding 'charters   in    that    regard.     Wiscomin 

private  rights,  which  have  no  adequate  Cent.  R.  Co.  v.  Cornell  Univerinr.  52 

protection  except  in  our  courts.    Mat-  Wis.  537,  10  Am.  &  Eng.  R.  Cas.  loi^; 

ter  of  Flatbush  Ave.,  i  Barb.  (N.  Y.)  Sherman  t;.  Milwaukee,  etc.,  R.  Co., 

286.  40   Wis.   645;    Allen  v.   Wilmington, 

1.  Stewart  v.  Wallis,  30  Barb.  (N.  etc.,  R.  Co.,  102  N.  Car.  381. 
Y.)344.     See   also   in/ra^  Vll.    14.  e.  6.   California. — Harper  i/.  Richard- 
Noncompliance   with    Statutory    Con-  son,  22  Cal.  251. 

ditioHs.  Indiana.— Kimhle  v.  White  Water 

2.  Town  V.  Blackberry,  29  III.  137.         Valley  Canal  Co.,  1  Ind.  285 ;  Conwell 
8.  Quincy,  etc.,  R.  Co.  v.  Kellogg,     v.  Hagerstown  Canal  Co.,  2  Ind.  588: 

54  Mo.  334,  12  Am.  R.  Rep.  382  (foi-  Null   v.   White   Water  Valley  Canal 

lowed  in  Missouri  Pac.  R.  Co.  v.  Car-  Co.,  4  Ind.  431. 

ter,   85   Mo.   448);    Charleston,    etc.,  Maine. —  Hamor     v.    Bar    Harbor 
Bridge  Co.  v.  Comstock,  36  W.  Va.  Water  Co.,  78  Me.  127. 
263.  Massackusetis. — Stevens  v.  Middle- 
It  cannot  be  objected  that  all   the  sex  Canal,   12   Mass.  466;    Tower  r. 
requirements  of  the  statute  were  not  Boston,  10  Cush.  (Mass. )  235. 
observed,  when  the  owner  himself  in-  New  Tork, — Calking  v.  Baldwiiij  4 
stituted  the  proceedings,  and  every  act  Wend.  (N.  Y.)  667;    Heiser  f.  New 
done  was  with  his  knowledge  and  con-  York,  104  N.  Y.  68. 
sent.      In  such    a   case   the    question  Pennsylvania, — McKinney   v.  Mo- 
of  the   want  of   power    cannot  arise,  -nongahela  Nav.  Co.,    14  Pa.  St.  65; 
Trickey  v.  Schlader,  52  III.  78.  Spangler,   etc.,  Co.'s  Appeal,  64  Pa. 

4.  Allen  v.  Wilmington,  etc.,  R.  St.  387;  White  ?'.  McKeesport,  loi  Pa. 
Co.,  102  N.  Car.  381 ;  Lafayette,  etc.,  St.  394;  Wagner  r.  Salzburg  Tp..  13^ 
R.  Co.  V.  Smith,  6  Ind.  249;  Chesa-  Pa.  St.  636. 

peake,  etc.,  R.  Co.  v.    Patton,  9  W.  Tennessee.— W\tc\ie\\    v.    Franklin, 

Va.  648.  etc..  Turnpike  Co.,  3  Hrnnph.  (Tenn.) 

This   results  from   the    well-settled  456. 

rule  that  when  a  statute  gives  a  right  South  Carolina. — Fuller  p.  Edings, 

and  creates  a  liability  which  did  not  11  Rich.  (S.  Car.)  239. 

exist  at  common  law,  and  at  the  same  Texas. — Keller  v.  Corpus  Christi, 

time  points  out  a  specific  method  by  50  Tex.  614. 

which  the  right  can  be  asserted  and  Wisconsin. — Pettlbone  f.  La  Crosse, 

the  liability  ascertained,  that  method  etc.,  R.  Co.,  14  Wis.  443;  Fordr.  Cbj" 

must    be    strictly    pursued.    Cole    v.  cago,  etc.,  R.  Co.,  14  Wis.  609;  Smith 

Muscatine,  14  Iowa  296.  v.  Gould,  59  Wis.  631. 

5.  Decatur  County  f.  Humphrey,  47  United    States.  —  Kaukaima  Water 
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SzMptiMs  to  the  Bnle. — Where  the  condemning  party  has  no 
vested  right  to  a  particular  mode  of  assessing  damages,  the  land- 
owner may  recover  his  damages  in  a  common-law  action,*  and 
such  a  right  in  a  condemning  party  is  not  a  franchise  which 
passes  to  a  purchaser  of  its  property,  but  a  mere  personal  privi- 
lege, not  transferable.*  Where  the  company  alone  can  take  the 
initiative  the  landowner  will  not  be  deprived  of  his  right  of  action 
at  common  law.* 

Power  Co.  v.  Green  Bay,  etc.,  Canal  Taking  Materlala. — Where  a  statute 
Co.,  142  U.  S.  254.  authorizes  a  railroad  company  to  take 
BxeliisiTeiieeBOfOliarterSemedy. — ^The  materials  for  the  construction  of  its 
remedy  provided  in  the  charter  of  a  road,  and  prescribes  a  specific  mode 
railroad  company  for  damage  done  by  for  ascertaining  the  value  thereof,  the 
the  construction  of  a  railroad  is  in  ex-  common- law  remedy,  by  action  for 
elusion  of  the  remedy  at  common  law.  trespass,  is  superseded,  and  the  land- 
Mason  V.  Kennebec,  etc.,  R.  Co.,  31  owner  must  pursue  the  course  pointed 
Me.  215,  approved  in  Slatten  v,  Des  out  by  the  statute.  Baker  v,  Hanni- 
Moines  Valley  R.  Co.,  29  Iowa  148.  bal,  etc.,  R.  Co.,  36  Mo.  ^-^y  followed 
By  the  charter  of  a  water  company  in  Leary  v,  Hannibal,  etc.,  R.  Co.,  38 
it    was    required     that    before     they  Mo.  486. 

diverted   any  stream,   the  court,  **on  For  Fnrther  DeclsloiiB  as  to  when  the 

theapplication  of  either  party,'' should  landowner  is  confined  to  the  remedy 

appoint  men  to  ascertain  the  damages,  provided  by  statute   in   cases  of  pure 

etc.    The  company,  without  any  appli-  trespass  on,  or  irregular  condemnation 

cation  or  assessment  of  damages,  di-  of,  his  land,  see /»/>«,  XVIII.  i.  3.  ^S/a/- 

verted  a  stream.    It  was  held  that  an  utory  Remedy —  When  Exclusive, 

action  on  the  case  would  not  lie  against  1.  Little  Rock,  etc.,  R.  Co.  t;.  Mc- 

the  company,  but  the  remedy  specially  Gehee,  41  Ark.  202,  20  Am.  &  Eng.  R. 

provided  must  be  pursued.     Koch  v.  Cas.  82. 

Wiiliamsport  Water  Co.,  65  Pa.  St.  Bummaxy  Bemedy  CninnlatlTe  Only. — 
288.  When  a  charter  provides  for  the  as- 
TlM  Court  Provided. — It  seems  that  sessment  of  damages  in  a  summary 
where  the  statute  authorizes  property  way,  there  being  no  negative  words  in 
to  be  taken,  and  points  out  a  particular  the  statute,   express  or    implied,  the 
court    in    which     redress     shall     be  landholder  whose  property  is  taken  is 
sought,  the  statutory  remedy  must  be  not  deprived  of  his  common-law  rem- 
pursued.   McCormack  v.  Terre  Haute,  edy  to  recover  damages.    The  statute 
etc.,  R.  Co.,  9  Ind.   283.     This  case,  creates  no   new  right,  and,  being  in 
however,  has  been  impliedly  oxwrruled  derogation  of    a  common-law    right, 
in  numerous  cases.      See  Pittsburgh,  must  be  strictly  construed;  the  sum- 
etc.,  R.  Co.  V.  Spinney,  97  Ind.  586.  mary  remedy  given  by  the  statute  is 
ArUtntton    Ezdnded.  —  Where    the  cumulative  only.     Doe  v.  Georgia  R., 
charter  of  a  city  authorizes  the  taking  etc.,  Co.,  i  Ga.  524.     But  see  Brown  v. 
of  lands  for  public  improvements,  and  Beatty,  34  Miss.  227. 
provides  a  special  mode  of  ascertain-  Property  Dama^d  Imt  Not  Taken. — 
ing  the  value  of  the  lands  taken  and  The  mode  provided  by  statute  for  as- 
damages,  by  commissioners  appointed  sessing  damages  for  right  of  way  does 
in  the  manner  and  having  the  qualifi-  not  apply  where  property  is  damaged 
cations  prescribed  in  the  charter,  that  but  no  portion  thereof  taken.     Burl- 
method  of  ascertainment  is  exclusive,  ing^on,  etc.,  R.  Co.  v.  Reinhackle,  15 
The  officers  of  the  city  cannot  make  a  Neb.  279,  14  Am.  &  Eng.  R.  Cas.  169. 
valid  agreement  that  the  valuation  of  2.  Little  Rock,  etc.,  R.  Co.  v,  Mc- 
the  lands  and  damages  shall  be  deter-  Gehee,  41  Ark.  202,  20  Am.  &  Eng.  R. 
"lined  by  a  submission  to  arbitration.  Cas.  82. 

Under  such  circumstances  the  attor-  3.  Edward  v,  Lawrenceburgh,  etc., 

^«y  of  the  city  cannot  consent  to  a  R.  Co.,  7  Ind.  711.     See  also  infra^ 

reference.    Paret  v.  Bayonne,  39  N.  J.  XVIII.     i.     h.   Statutory    Remedy  — 

L.559.  When  Exclusive. 
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LaglilAtiire  to  DetermiiM. — The  intended  use  being  a  public  one, 
this  question  of  necessity  or  expediency,  according  to  the  de- 
cided weight  of  authority,  is  left  in  the  first  instance  to  the 
determination  of  the  legislature,^  and  where  the  power  to  con- 
•  demn  has  been  delegated,  it  passes  to  the  body  thus  empowered 
to  take  proceedings,  in  the  absence  of  any  provision  in  the 
statute  submitting  the  fhatter  to  a  court  or  jury.*  In  cases  of 
gross  abuse  of  this  power  by  the  law-making  body,  the  courts  will 
interfere  and  set  aside  the  law,*  but  they  cannot  inquire  into  the 
motives  which  actuate  the  authorities,  or  into  the  propriety  of 
making  the  particular  improvement.* 

OoQTti  to  Botonnine. — In  some  jurisdictions,  however,  the  ques- 
tion whether  the  property  sought  to  be  taken  is  necessary  for 
the  public  use  or  convenience  must  be  judicially  determined.* 

does  not  mean  an  absolute  necessity  rights  of  the  people.     Wulzen  v.  San 

for  the  particular  location  sought,  but  Francisco,  loi  Cal.  15. 

a   reasonable    necessity    to  be  deter-  a.  Pike  Countjf.  Griffin,  etc.,  PUni 

mined  from  considerations  of  practica-  Road  Co.,  9  Ga.  475 ;  O'Hare  v.  Chi- 

bilitj,  economy,  and  facilities,  under  cago,  etc.,  R.  Co.,  139  III.  151;  Faroe- 

the    particular    circumstances   of  the  man    7*.    Mount    Pleasant    Cemeteiy 

case,  having  regard   to  senior  rights  Assoc.,  135  Ind.  344;  Barrett  r.  Kemp, 

and  the  benefits  to  the  public.     Butte,  91    Iowa  296;  Lynch  z\   Forbes,  161 

etc.,  R.  Co.  T>.  Montana  Union  R.  Co.,  Mass.  302;  Simpson  v.  Kansas  Citr, 

16  M on L  504.  Ill    Mo.  237;    Deitrichs  r.    Lincoln, 

1.  Mississippi,   etc.,   Boom   Co.    v,  etc.,  R.  Co.,  13  Neb.  361;  Matter  of 

Patterson,  98  U.  S.  403;  U.  S.  v.  Ore-  Cooper,   28  Hun  (N.  Y.)  515;  Phll- 

gon  R.,  etc.,  Co.,  9  Sawy.  (U.  S.)  61,  adelphia   v.    Ward,  174    Pa.  St.  45; 

16  Fed.  Rep.  524,  14  Am.  &  Eng.  R.  Eldridge  v.  Smith,  34  Vt.  484;  Ford 

Cas.  23 ;  DeVaraigne  v.  Fox,  2  Blatchf.  v.  Chicago,  etc.,  R.  Co.,  14  Wis.  609. 

(U.  S.)  95;  Sholl  V.  German  Coal  Co.,  So  held  as  respects   the  necessity  of 

118  111.  427;  Hyde  Park  t^.  Oakwoods  taking  land   for  municipal  purposes. 

Cemetery  Assoc,    119  111.    141;    St.  Warner  v.  Gunnison,  2  Colo.  App. 430; 

Louis,  etc.,  R.  Co.  v,  Hannibal  Union  Knoblauch  v.  Minneapolis,  56  |iliiiD. 

Depot  Co.,  125  Mo.    82;    Welton  v.  321;  Dunham  v.   Hyde  Park,  75  111. 

Dickson,  38    Neb.    767;    Hartwell  v.  371 ;  Toplin  Consol.  Min.  Co.  v.  Joplin, 

Armstrong,    19    Barb.    (N.    Y.)    166;  124    Mo.     129;    Cape    Girardeau   v. 

People  V.  Smith,  21  N.  Y.  595;  Mat-  Houck,  129  Mo.  607. 

ter  of  Union  Ferry  Co.,  98  N.  Y.  139;  8.  Parham  t».  Decatur  County,  9  Ga. 

Syracuse  v.  Stacey,  86  Hun  (N.  Y.)  341;    Rogers   v.   St.   Charles,  3  Mo. 

441;  Call  V.  Wilkesboro,  115  N.  Car.  App.     41;    Paxton,     etc..    Irrigating 

337 ;  Tait  v.  Central  Lunatic  Asylum,  Canal,  etc.,  Co.  v.  Farmers*,  etc.,  Irri- 

84  Va.  271 ;  Varner  v.  Martin,  21  W.  gation,  etc.,  Co.,  45  Neb.   884;  Hood 

Va.  534.  V.  Finch,  8  Wis.  381. 

The  LegUdatnre  is  Not  Bound  to  Sulimlt  4.  Dunham  v,  Hyde   Park,  75  HL 

the  question  to  a  judicial  tribunal,  but  371 ;    Waterloo  Woolen  Mfg.  Co.  r. 

may  exercise  the  right  itself,  or  dele-  Shanahan,  128  N.  Y.  345. 

gate  it  to  a  jury,  commission,  or  any  5.  Lecoul  v.  St.  Tames  Police  Jury, 

other  body  it  sees  fit.     State  v.  Rapp,  20  La.  Ann.  308;   Reynolds  v.  Rcyn- 

39  Minn.  65 ;  State  v.  Stewart,  74  Wis.  olds,  15  Conn.  83;   New  Central  Coti 

620,  28  Am.  &  Eng.  Corp.  Cas.  310.  Co.  v.  George's  Creek  Coal,  etc.,  Co; 

Fnnctlon  of  the  Court. — If  the  use  is  37  Md.  537;  Rensselaer,  etc.,  R.  Co. 

a  public  use,  the  power  of  the  court  is  v.  Davis,  43  N.  Y.  137;  Matter  of  New 

confined   to   seeing  that  the   burdens  York   Cent.  R.   Co.,   66  N.   Y.  4071 

cast  upon  the  citizen  are  in  conformity  affirming  5  Hun  (N.  Y.)  86. 

with  the  methods  prescribed  by  the  Court  may  Reftue  to  Prooeed.— On  an 

legislature,  and  that  those  methods  are  application  by  a  railroad  company  to 

not  in  conflict  with  the  fundamental  expropriate  lands,  if  it  should  appear 
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4.  Determining  whether  TTse  Is  a  Public  One. — The  organic  law 
requiring  the  intended  use  to  be  a  public  one,  the  passing  of  a 
statute  by  the  legislature  authorizing  the  taking  of  land  is  a 
determination  that  the  use  to  which  the  land  to  be  taken  is  to 
be  devoted  is  a  public  one ;  but  the  legislature  has  not  the  power 
to  so  determine  that  a  use  is  a  public  use  as  to  make  the  deter^ 
mination  conclusive.^  The  courts  alone  have  the  power  to 
finally  determine  that  question.*  But  if  a  particular  use  be 
declared  by  the  legislature  to  be  a  public  use  the  courts  will 
hold  such  use  to  be  public,  unless  it  manifestly  appears  that  it 
is  not  a  public  use.*     There  need  be  no  preliminary  proceeding 

that  the  company  i\as  already  a  suf-  Girardeau  v.   Houck,    129    Mo.   607; 
ficient  quantity   for   its  purpose,  the  Olmsted  v.  Morris  Aqueduct,  47  N.  J. 
court  should  refuse  an  order  to  sum-  L.  311 ;  Coster  v.  Tide  Water  Co.,  18 
mon  a  jury  to  assess  its  value;  and  N.  J.  Eq.  54;  Pocantico  Water  Works 
should  such  an  order  be  improvidently  Co.  v.  Bird,  130  N.  Y.  249;  Call  v. 
granted,  before  action  upon  it,  it  is  Wilkesboro,  115  N.  Car.  337;  Tyler  v. 
proper  for  the  court  to  rescind  it.   Jef-  Beacher,  44  Vt.  648. 
ferson  Co.  v,  Hazeur,  7  La.  Ann.  182.         Whether  the    use    to   which    it   is 
WlBlilgmn. — ^This  is  particularly  so  in  sought  to  appropriate  property  is  a 
Michigan,  where  the  constitution  re-  public  use,  and  whether  such  use  will 
quires  the  necessity  of  the  use  as  well  justify  the  compulsory  taking  of  pri- 
aa  the  compensation  for  the  property  vate  property,  and,  when  the  power  is 
taken  to  be  passed  upon  by  the  jury,  attempted  to  be  exercised  by  a  corpora- 
Mich.  Const.,  art.  xviii.,  4  2;  Horton  tion,  whether  the  power  is  delegated 
V.  Grand  Haven,  24  Mich.  465;  Mc-  to  it  by  the  legislature,  and  whether  the 
Clary  v.  Hartwell,  25  Mich.  139;  Ar-  uses  and  purposes  for  which  it  is  sought 
nold  V.  Decatur,  29  Mich.  77 ;  Paul  v,  to  be  exercised  fall  within  the  legisla- 
Detroit,  32  Mich.  108.  tive  g^nt  of  powers,  are  proper  sub- 
Tit*  Duty  of  a  Jury  to  pass  upon  jects  of  judicial  determination.     Chi- 
the  question  of  the  public  necessity  for  cago,  etc.,  R.  Co.  v,  Wiltse,  116  111. 
taking  private  property  does  not  imply  449,  24  Am.  &  Eng.  R.  Cas.  261 ;  In 
simply  the  solution  of  the  question  re  St.  Paul,  etc.,  R.  Co.,  34  Minn.  227, 
whether  the  property  sought  to  be  con-  22  Am.  &  Eng.  R.  Cas.  94;  Tracy  v. 
demned  will  be  useful  in  carrying  out  Elizabethtown,  etc.,  R.  Co.,  80  Ky.  259, 
an  alleged    improvement    previously  14  Am.  &  Eng.  R.  Cas.  407;  Concord 
determined  upon,  but  also  whether  the  R.  Co.  v.  Greely,  17  N.  H,  47 ;  Matter 
improvement  itself  is  a  public  neces-  of  Niagara  Falls,  etc.,  R.  Co.,   108  N. 
sity.    Park,  etc.,  Com'rs  v,  Moesta,  Y.  375,   33  Am.  &  Eng.  R,  Cas.  99, 
91  Mich.  149.  ajfirming  46  Hun  (N.  Y.)  94;   Pitts- 

1.  Tyler  v.  Beacher,  44  Vt.  648.  In  burg,  etc.,  R.  Co.  v,  Benwood  Iron 
Tide-Water  Co.  v.  Coster,  18  N.  J.  Works,  31  W.  Va.  710,  36  Am.  & 
Eq.  518,  there  is  a  syllabus  to  the  ef-  Eng.  R,  Cas.  531. 

feet  that  the  legislature  is  to  finally  8.  Welton  v.  Dickson,  38  Neb.  767 ; 
decide  whether  a  scheme  of  improve-  Varner  v.  Martin,  21  W.  Va.  534. 
ment  be  of  such  public  utility  as  to  Some  cases  hold  that  the  courts  are  to 
justify  a  resort,  for  its  furtherance,  to  determine  the  question  from  the  facts 
the  power  of  taxation  and  eminent  and  circumstances  of  the  particular 
domain,  but  a  careful  examination  of  case  (Lindsay  Irrigation  Co.  v.  Mehr- 
the  opinion  discloses  that  the  learned  tens,  97  Cal.  676),  without  regard  to 
judge  had  in  mind,  when  he  used  the  any  legislative  declaration  on  the  sub- 
words  "public  utility,"  not  so  much  ject.  Kansas  v,  Baird,  98  Mo.  215; 
the  public  character  of  the  use  as  the  Aldridge  v.  Spears,  101  Mo.  400 ;  Jop- 
»<r^4xi/y  or  «»/^</i«ffcy  of  resorting  to  it.  lin  Consol.  Min.   Co.   v,  Joplin,  124 

2.  Bankhead  v.  Brown,  25  Iowa  540;  Mo.  129.  The  true  rule  is  believed  to 
Williams  v.  Judge,'  45  La.  Ann.  1295 ;  be  that  where  the  absence  of  all  pre- 
St.  Joseph  Terminal  R.  Co.  v.  Hanni-  tense  of  public  benefit   is  clear  and 

.  bal,  etc.,  R.  Co.,  94  Mo.  535;  Cape    palpable  it  is  the  duty  of  the  courts  to 
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for  the  determination  of  this  question,^ 

6.  BC»rt  to  Agre^  iritli  lAiiiowMr — a.  Necessity. — Most.ifjiot 
all,  of  the  statutes  give  the  right  to  condemn  only  when  the 
compensation  for  the  property  taken  or  damaged  cannot  be 
agreed  upon,  unless  the  owner  is  incapable  of  con3enting,  or  his 
name  and  residence  are  unknown,  or  he  be  a  nonresident  of  the 
state.*  A  bona  fide  effort  to  agree  is  a  condition  precedent  to  a 
valid  condemnation,'  and  the  fact  that  such  an  effort  w^  made 
and  failed  must  appear  on  the  face  of  the  proceedings,  or  they 
will  be  void  and  confer  no  jurisdiction.* 

BftMaf  OiQMtifii — w«lv«p.— Ordinarily,  the  objection  that  no 
attempt  to  agree  has  been  made  may  be  raised  at  any  stage  of 
the  proceedings,*  but  some  cases  hold  that  the  owner  may  waive 
this  statutory  requirement,*  and  that  a  failure  to  object  before 
the  trial  court  is  a  waiver.^ 

declare  the  act  unconstituttooal  and  etc»,  R,  Co.,  63  Micb.  564,  aS  Am.  k 

void,  BA  an  attempt  to  take  property  Eng.  R.  Cas.  97? ;  Jereej  Citj  v.  Na- 

for  a  private  use;  but  to  au^oriae  a  tional  Docks  R.  Co.,  55  N.  J,  i..  19^; 

court  to  intisrpoae  it  mviat  be  clear  and  Oregon  R.,  etc.,  Co.  v,  Oregon  Real 

Dianitest  that  no  public  use  was  con-  Estate  Co.,  \q  Oregon  444;  Neal  r. 

templated  or  public  benefit  is  to  result.  Pittsburgh,  etc.,  R.  Co.,  2  Grant's Ca&. 

Bloomfield,  etc.,  Natural  Gas  Light  (Pa.)   137;    Reitenbaufb    v.   Chester 

Co.  V.  Richardson, 63  Barb.  (N.  Y.)  437,  Valley  R.  Co.,  31  Pa.  St,  loo;  Porter 

a.  St.  Louis  V.  Frank,  9  Mo.  App.  v,  Abilene  (Tex.  App.  1890),  16  S.  W. 

579-  Rep.  107. 

tt  Ota  IM  Balaad  «l  Any  flta«a  of  the  4.  Council  Blu^,  etc.,   R.  Co.  v, 

proceedings,  and  can  generally  be  de-  Bentley,  62  Iowa  446,  9Q  Am.  &  Eng. 

termined  from  an  inspection  of  the  R.  Cas.  401 ;  Cunningham  v.  Pacific 

petition  or  other  pleading  by  which  R.  Co.,  61  Mo,  33;  Kansas  City,  etc., 

the  proceeding  is  instituted.     State  v,  R.Co.  v.  Campbell,  62  Mo.  585 ;  Moses 

Engeknann,  106  Mo.  626.  v.  St.  Louis  Sectional  Pock  Co.,  84 

TteadlBga. -^  As  to  how  the  public  Mo.  24:2;  Wilkinson  v,  St.  Louis  Sec- 
character  of  the  intended  use  should  tional  Dock  Co.,  io9  Mo.  130;  Oraf  t>. 
be  pleaded,  see  infra^  V XL  8.  Stating  St.  Louis,  8  Mo.  App.  562 ;  State  r. 
the  PurpQse^PHblic  Use.  Plainfieid,4i  N.  J.L.  138;  In  rt  PhiU- 

a.  Reed  v,  Ohio,  etc.,  R.  Co.,  126  delphia,  etc.,  R.  Co.,  7  Phtla.  (Pa.) 

111.  48,  36  Am.  &  £ng.   R.  Cas.  234;  461;  Howland  v.  School  Dist.  No.  3, 

Grazid  Rapids,  etc.,  R.  Co.  v.  Wetden,  16  R.  I.  257. 

70  Mich.  390;  Chicago,  etc.,  R.  Co.  v.  Railroad  companies  cannot  have  ex- 
Young,  96  Mo,  39 ;  Rogers  v.  St.  perimental  suits  at  law  as  a  means  of 
Charles,  3  Mo.  App.  41;  New  York,  chaffering  with  the  landowners  for  the 
etc.,  R.  Co.  V,  Godwin,  12  Abb.  Pr.  N.  cheapest  route.  Neal  v.  Pittsburgh, 
S.  (N.  Y.  Supreme  Ct.)  21;  Water  etc.,  R.  Co.,  ?  Grant's  Cas.  (Pa.)  137- 
Com'rs  V.  Clark  (  Supreme  Ct. ),  3  N.  Y.  6.  Cases  cited  in  next  preceding  note. 
Supp.  347;  Allen  v,  Wilmington, etc.,  6.  U.S.  v.  Reed,  56  Mo.  565. 
R.Co.,  102  N.  Car.  3&1 ;  Oregon  Cas-  T.  Drainage  Com'rs  v.  Volke,  59 
cades  R.  Co.  v.  Oregon  Steam  Nav.  111.  App.  383 ;  Wilson  v»  Trenton,  53 
Co.,  3  Oregon  179.    As  to  effect  of  in-  N.  J.  L.  178. 

fancy,  coverture,  and  non residence  of  Attampt  feo  .Acree  HEuaoeMaXT.—^n 

owner,  see  Brown  v,  Rome,  etc.,  R.  Indiana  an  offer  to  purchase  the  land 

Co.,  86  Ala.  206,  36  Am.  it,  Eng.  R.  Cas.  before  commencing  proceedings  is  not 

571;  BellonaCo.'sCase,  3  Bland(Md.)  necessary.     Ney  v,  Swinney,  36  Ind. 

442;   Grand    Rapids,   etc.,   R.   Co.  v.  454;  Swinney  v.  Ft.  Wayne,  etc.,  R. 

Chesebro,  74  Mich.  466,  39  Am.  &  Eng.  Co.,  59  Ind.  205. 

R.  Cas.  159.  In  idassachusetts  the  filing  of  the 

8.  Toledo,  etc.,  R.  Co.  v.  Detroit,  petition  is  a  sufficient  shxming  of  an 
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b.  Sufficiency. — The  attempt  to  agree  must  be  made  in  good 
faith,  by  some  one  authorized  to  bind  the  party,  to  induce  the 
owner  to  accept  an  offer  honestly  made,  and  not  merely  formal 
or  colorable.^ 

IV.  JXTBIBDICTIOV— 1.  LiOeneral. — The  jurisdiction  is  altogether 
statutory  and  limited,  and  can  only  be  exercised  in  the  manner 
and  to  the  extent  provided  by  statute,*  and  the  jurisdictional 

election  not  to  agree.  Burt  v.  Brig-  the  other  to  receive.  Djckman  v, 
ham,  117  Mass.  307;  ^tna  Mills  v.  New  York,  7  Barb.  (N.  Y.)  498;  Todd 
Waltham,  ia6  Mass.  422.  A  similar  v.  Austin,  34  Conn.  78.  The  offer  being 
rule  prevails  in  Tennessee,  Bigelow  an  honest  one,  it  is  of  no  consequence 
V.  Mississippi  Cent.,  etc.,  R.  Co.,  2  that  the  agent  making  it  had  no  ex- 
Head  (Tenn.)  624.  pectation  that  it  would  be  accepted. 
In  Missouri  such  attempt  is  not  es-  Fort  Street  Union  Depot  Co.  v,  Jones, 
sential,  unless  required  by  the  charter  83  Mich.  415. 

under  which  the  proceedings  are  had.  InmUBcient   Attempti.  —  Where    the 

Kansas  Citj  v.  Smart,   128  Mo.  272.  landowner  made  two  propositions  to 

In  New    Tork  the  amendment  of  the  company's   agent,  who  made  no 

the  petition,  changing  the  quantity  of  reply,  and  nothing  more  was  done,  it 

Land  asked  for,  was  held  not  to  require  was  held  insufficient.     West  Virginia 

a  further  attempt  to  agree  upon  the  Transp.  Co.  t'.  Volcanic  Oil,  etc.,  Co., 

price.    Matter  of  Prospect  Park,  etc.,  5   W.   Va.  382;  Laue  v.  Saginaw,  53 

R.  Co.,  67  N.  Y.    371,  affirming  8  Mich.  442.     So,  merely  asking  permis- 

Hun  (N.  Y.)  30.  sion  to    use    materials,  without    any 

In  Pennsylvania  such  an  attempt  offer  of  compensation,  is  not  enough, 

was    held    useless    and    unnecessary,  Lind  v.  Clemens,  44  Mo.  540. 

where    the     owners    had     combined  As  to  Pleading  the  Effort  to  Agree,  see 

against    the    improvement,    attended  infra^  VII.  12.  Alleging  Inability  io 

the  striking  of  the  jury,  and  made  prep-  Agree  with  Owner, 

arations  for  their  coming.     Schuylkill  2.  California  Pac.  R.  Co.  v.  Central 

etc.,  Nav.  Co.  v.  Diffebach,  i  Yeates  Pac.  R.  Co.,  47  Cal.  549;  Gray  v.  St. 

(Pa.)  367.  Louis,  etc.,   R.   Co.,  81   Mo.  126,  22 

If  there  is  an  actual  failure  to  agree  Am.  &  Eng.  R.  Cas.  106. 
with  a  landowner  as  to  damages,  from  Prooeedlngs  do  Not  Uo  for  mere  dam- 
any  cause,  not  necessarily  as  the  result  age  where  no  property  is  taken,  Pltts- 
of  the  abortive  attempt  to  agree,  it  is  burg,  etc.,  R.  Co.  v.  West  Chicago 
enough  to  justify  a  recovery.  The  St.  R.  Co.,  54  111.  App.  273;  nor  to 
mere  absence  of  consent  of  the  owner  enforce  a  foHeiture,  Oregon  Cascades 
to  the  change  is  of  itself  alone  suffi-  R.  Co.  v.  Baily,  3  Oregon  164;  but 
cient  to  enable  a  recovery.  Seaman  the  courts  are  clothed  with  ample 
V.  Washington,  172  Pa.  St.  467.  power  to  prevent  abuses  of  the  right 
As  to  the  necessity  of  pleading  an  to  condemn.  Chicago,  etc.,  R.  Co.  v, 
attempt  to  agree,  see  infra^  VII.  12.  <?.  Chicago,  143  111.  641. 
Necessity  of  tke  Allegation,  Only  Trllnmal  Authorised  ean  Aet. — 
1.  Grand  Rapids,  etc.,  R.  Co.  v.  When  the  power  to  condemn  is  vested 
Weiden,  70  Mich.  390;  West  Virginia  in  one  tribunal  it  cannot  be  exercised 
Transp.  Co.  v.  Volcanic  Oil,  etc.,  Co.,  in  another,  and  when  two  or  more  are 
5  W.  Va.  382;  Powers  v.  Bears,  12  required  to  act  conjointly,  less  than 
Wis.  214.  the  whole  number  cannot  condemn. 

If  the  owner  demands  an  exorbitant  St.  Louis  v.  Gieason,  93  Mo.  33. 

price  this  is  equivalent  to  a  refusal  to  Term  Time  or  Vacation. — The  pro- 

apree.    Matter  of  Prospect  Park,  etc.,  ceedings  may  be  instituted  either  in 

R.Co.,67  N.  Y.  371,  affirming  8  Hun  term  time  orvacation.   Centralia,  etc., 

(N.  Y.)  30;  Matter  of  Middletown,  82  R.  Co.  v,  Rixman,  121  111.  214,  30  Am. 

N.  Y.  196.  &  Eng.  R.  Cas.  336;  DeBuol  v,  Free- 

An  that  11   Booidroa  Ii  that  there  port,  etc.,  R.  Co.,  11 1  111.  499;  Wil- 

should  be  an  honest  disagreement  be-  liamsr.  Judge,  45  La.  Ann.  1295.  Con- 

twecn  the  parties  as  to  the  compensa-  tra,  Baltimore,  etc.,  Tel.  Co.  v,  Louisi- 

tion  which  one  is  willing  to  give  and  ana  Western  R.  Co.,  39  La.  Ann.  659. 
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facts  must  appear  on  the  record.*     The  presentation  of  the  peti- 
tion and  giving  of  notice  confers  jurisdiction.*  | 

▼•ttiw.— Unless  the  statute  prescribes  otherwise  the  proceedings 
must  be  brought  in  the  county  where  the  land  lies,*  even  though 
the  works  effecting  the  damage  are  in  another  county.^  The 
venue  may  be  changed  to  another  county,^  but  in  such  a  case  ] 
the  party  obtaining  the  change  forfeits  the  right  to  a  jury  of  j 
view,  as  the  court  in  one  county  cannot  order  a  view  in  another.*         *. 


9^oAmi^  Ofttt  Of  Court. — ^The  better  opin-  son,  i8  Ala.  694;  Chicago,  etc.,  R.  Co. 

ion  is  that  these  proceedings  cannot  v.  Chamberlain,  84  111.  533. 

be  commenced  before  a  judge  out  of  Appoamnco  and   going  on  with  the 

court.      Matter  of  Broadwaj,  etc.,  R.  proceedings  are  held,  in  Neiu  Tork.to 

Co.,  73  Hun  (N.  Y.)  7;  Washington,  waive  objections  to  the  jurisdiction, 

etc.,  K.  Co.  V.  Coeur  d'Alene  R.,  etc..  Matter  of  Lexington  Ave.  (Supreme 

Co.,  2  Idaho  991.    But  some  cases  hold  Ct.),  44  N.  Y.  St.   Rep.  387;  Akin  v. 

that  it  can  be.    Davie  County  v.  Cook,  Water  Com'rs,  82  Hun  (N.  Y.)  265. 

86  N.  Car.  18;  Lewis  v.  St.  Paul,  etc.,  9.  Skinner  v.  Lake  View  Ave.  Co., 

R.  Co.,  5  S.  Dak.  148,  57  Am.  &  Eng.  57  III.  151 ;  Bailey  v,  McCain,  93  111. 

R.  Cas.  612.  277;  Chicago,  etc.,  R.  Co.  t?.  Swan, 

Ordor  ftr  ImnnMllita  PoMOisUm.  —  In  120  Mo.  30. 
Calif orniat  Colorado ^  Florida,  and  Jnriadiotleii  of  P«noB  and  Property.— 
Michigan  the  courts  have  sometimes  Upon  the  presentation  of  a  petition  to 
attempted  to  put  the  condemning  the  District  Court,  in  accordance  with 
party  into  possession  during  the  pend-  the  provisions  of  the  statute,  showing 
ency  of  the  proceedings,  and  before  a  right  on  the  part  of  the  petitioner  to 
compensation  made  or  secured;  but  acquire  the  land  therein  described, 
these  orders  have  been  set  aside  as  be-  under  the  law  of  eminent  domain,  and 
yond  the  jurisdiction.  In  California  a  invoking  the  action  of  the  court  in  the 
statute  allowing  this  to  be  done  was  premises,  the  court  has  jurisdiction  of 
held  unconstitutional.  Davis  v.  San  the  subject-matter  of  the  proceedings. 
LorenzoR.  Co.,  47Cal.  517;  Loomis  V.  There  is  then  only  wanting  to  corn- 
Andrews,  49  Cal.  239;  Sanborn  v.  plete  j urisdiction  in  the  condemnation 
Belden,  51  Cal.  266;  San  Mateo  Water-  proceedings,  that,  by  the  means  pre- 
works  V.  Sharpstein,  50  Cal.  284;  In  scribed  by  statute  or  otherwise,  the 
re  Bryan,  65  Cal.  375 ;  People  v.  Pit-  parties  whose  interests  are  involved 
kin  County,  11  Colo.  147;  Moody  v.  should  be  brought  within  the  jurisdic- 
Jacksonville,  etc.,  R.  Co.,  20  Fla.  597,  tion  of  the  court.  The  provisions  of 
14  Am.  &  Eng.  R.  Cas.  53 ;  Grand  the  statute  relating  to  the  service  of 
Rapids,  etc.,  R.  Co.  v.  Chesebro,  74  notice  of  the  time  and  place  when  the 
Mich.  466,  39  Am.  &  Eng.  R.  Cas.  petition  will  be  presented  to  the  court 
159;  Detroit,  etc.,  R.  Co.  v.  Probate  for  its  action,  are  designed  only  for 
Judge,  63  Mich.  676,  28  Am.  &  Eng.  the  purpose  of  investing  the  court  with 
K.  Cas.  285.  See  infra,  XV.  8.  b,  Ef-  jurisdiction  over  the  persons  interested 
feci  on  Petitioner's  Right  to  Enter.'  in  the  proceeding.     Rheinerr.  Union 

1.  Keenan  t\  Dallas  County,  26  Ala.  Depot,  etc.,  Co.,  31  Minn.  289. 

568;   St.    Louis,   etc.,  R.    Co.   v.  Le-  8.  Missouri  Pac.  R.  Co.  r.  Carter,  85 

Wright,  113  Mo.  660;  Chicago,  etc.,  R.  Mo.  448,  28  Am.  &  Eng.  R.  Cas.  249; 

*Co.  V.  Young,  96  Mo.  39;  St.  Louis  V.  Talladega   County  v.   Thompson,  18 

Gleason,  93  Mo.  33.  Ala.  694;  California  Southern  R.  Co. 

OlnJectionsto  JnrUdlctlon.— The  ques-  f .  Southern  Pac.  R.  Co.,  65  Cal.  259, 

tion  as  to  jurisdiction  may  be  raised  at  409. 

any  time  and  by  any  party,  Kansas  4.  Stamford  Water  Co.  r.  Stanley,  39 
City,  etc.,  R.  Co.  v,  Campbell,  62  Mo.  Hun  (N.  Y.)  424. 
585 ;  but  where  the  court  is  one  of  6.  Simmons  v,  St.  Paul,  etc,  R.  Co., 
general  jurisdiction  every  presumption  18'Minn.  184.  And  see  article  Chakgi 
will  be  indulged  in  favor  of  its  juris-  of  Venur,  vol.  4,  p.  387. 
diction.  Buddecke  x).  Ziegenhein,  122  6.  Rockford,  etc.,  R.  Co.  v.  Cop- 
Mo.  239;  Talladega  County  v.Thomp-  pinger,  66  111.  510. 

il^  Volume  VH. 


'I 


juifdlcttaB  EMINENT  DOMAIN.         of  Partieiilw  Cowto. 

2.  Jnriidiction  of  Particular  Conrts — Federal  Oenrto. — A  proceed- 
ing under  an  Act  of  Congress  to  condemn  lands  for  the  use  of 
the  United  States  is  a  "  suit  of  a  civil  nature  at  common  law  or 
in  equity,"  within  the  meaning  of  the  Judiciary  Act,  and  is 
cognizable  in  the  federal  courts,  where  the  state  statutes  and 
practice  will  be  followed.*  Such  proceedings  are  also  removable, 
in  a  proper  case,  from  the  state  court  in  which  they  are  in- 
stituted, to  the  United  States  Circuit  Court.* 

state  Oovrts. — Generally  the  statutes  confer  the  jurisdiction  upon 
any  court  of  record  in  the  county  where  the  land  lies,  but 
courts  not  of  record  and  justices  of  the  peace  have  been  fre- 
quently empowered  to  hear  and  determine  the  application,  an 
appeal  being  provided  for  to  a  higher  court.  The  statutes  of 
the  several  states  differ  widely  upon  this  subject ;  and  owing  to 
their  frequent  alteration,  amendment,  or  repeal  by  the  lawmak- 
ing power,  the  decisions  elucidating  them,  collated  in  the  notes,* 

1.  Kohl  v.  U.  S.,  91  U.  S.  367;  U.  and,  3d,  the  location  of  the  road  with- 

S.i;.Block,3Biss.(U.  S.)  3o8;  U.  S.  V.  in  the  county.     Lowndes  County  v. 

Engeman,  45  Fed.  Rep.  546.  Bowie,  34  Ala.  461. 

a.  Mississippi,   etc.,   Boom  Co.    v,        California — Superior   Court, — The 
Patterson,  ^  U.   S.  403,  a^rming  3  superior  court  in  which  proceedings 
Dill.(U.  S.)  465 ;  Northern  Pac.  Term-  for  condemnation  are  pending  has  au- 
inalCo.  v,  Lowenberg, 9Sawy.  (U.S.)  thority  to  prevent  the  plaintiff  from 
348;  Mineral  Range  R.  Co.  f.  Detroit,  taking  possession  of  the  land  sought 
etc.,  Copper  Co.,  25  Fed.  Rep.  515;  to  be   condemned   before    compensa- 
Reed  v,  Chicago,  etc.,  R.  Co.,  25  Fed.  tion  is  made  and  until  an  order  for 
Rep.  886;  Colorado  Midland  R.  Co.  such  possession  is  made  by  the  court, 
V.  Jones,  29  Fed.  Rep.  193.  under  Code  of  Civ.  Pro.,  4  1^54;  &nd 
8.  AlatMtma  —  Probate  Court, — The  if  possession  is  taken  in  advance  of 
constitution  does  not  inhibit  the  leg-  such  order  the  court  may  make  an 
islature  from  conferring  upon  the  pro-  order  requiring  the  possession  to  be 
bate  court  jurisdiction  of  proceedings  restored  to  the  owner.     Neale  v.  San 
to  condemn  private  property  for  **  pub-  Diego  County,  77  Cal.  28. 
lie  use."    New  Orleans,  etc.,  R.  Co.         County    Courts,  —  Proceedings    for 
V.  Southern,  etc^,  Tel.  Co.,  53  Ala.  the  condemnation  of  water  to  supply 
an.  cities  with  pure  water,  and  the  right 
It  has  jurisdiction  to  condemn  that  of  way  to  conduct  it,    are  "special 
pert  of  the  right  of  way  of  a  railroad  cases''  within  the  meaning  of  section 
which  is  not  in  actual  use ;    and  an  in-  8  of  article  vi.  of    the  Constitution, 
junction  restraining  the  occupation  by  The  Constitution  gives  jurisdiction  of 
one  company  of  the  right  of  way  of  "  special  cases  '*  to  the  county  courts, 
another  will  not  be  granted,  when  it  unless  the  statute  confers  jurisdiction 
appears  that  the  roadbed  or  track  of  upon  some  other  court.  Spencer  Creek 
the  latter  is  not  interfered  with.     Mo-  Water  Co.  v,  Vallejo,  48  Cal.  70. 
bile,  etc.,  R.  Co.  v,  Alabama  Midland        The  county  judge  or  county  court 
R.  Co.,  87  Ala.  520,  39  Am.  &  Eng.  before    whom    such    proceedings  are 
R.  Cas.  117.  prosecuted  has  no  authority  to  try  and 
Commissioners^   Court. — ^The  juris-  determine,  in  the   same    proceeding, 
diction  of  the  commissioners'  court,  in  conflicting  adverse  claims  to  the  same 
the  matter   of   the   establishment  or  lands  and  waters,  as  between  rival  cor- 
change  of  a  public  road,  is  dependent  porations    seeking  the    appropriation 
on  these  three  things :  ist,  an  applica-  and  use  of  the  same  lands  and  waters 
tion   to   the  court;  2d,   thirty  days'  for  substantially  the  sam^ objects;  nor 
notice  of  the  application,  by  adver-  has  such  judge  or  court,  in  said  pro- 
tisement  at  the  courthouse  door  and  ceeding,  power  or  authority   to    de- 
cree other  public  places  in  the  county ;  termine  whether  such  lands  or  watet9 
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should  not  be  deemed  conclusive  as  to  the  present  condition  of 
the  law,  until  any  local  statutes  subsequently  enacted  have  been 
carefully  examined. 

arc  subject  to  such  condemnation  or  TikHaaa. — Circuit  Courts  and  Cmi- 
not.  San  Francisco,  etc.,  Water  Co.  jimjh  P/1p«  have  concurrent  jurisdiction 
V.  Alameda  Water  Co.,  36  Cal.  639.  in  actions  for  the  assessment  of  dam- 
Colorado. — County  Courts  are  with-  ages  for  lands  taken  bj  railroad  com- 
out  jurisdiction  where  the  amount  of  panies ;  and  where  proceedings  for 
the  award  is  in  excess  of  two  thousand  such  purposes  have  been  commenced 
dollars.  Denver,  etc.,  R.  Co.  v.  Otis,  in  one  of  said  courts,  and  appraisers 
7  Colo.  198,25  Am.  &  Eng.  R.  Cas.  appointed  thereby,  and  an  award  made 
33a;  Denver  City  Irrigation,  etc.,  Co.  and  returned  by  them,  the  other  conrt 
V.  Middaugh,  I3  Colo.  434.  cannot  then  deprive  it  of  jurisdiction. 
Florida — Circuit  Courts, — Proceed-  Hughes  v.  Lake  Erie,  etc.,  R.  Co.,  21 
ings  for  the  condemnation  of  land  for  Ind.  175.  The  right  of  way  of  a  railroad 
railroad  and  canal  purposes,  under  the  company  is  such  an  interest  in  real 
Act  of  February  12,  1885,  ^^  amended  estate  as  to  be  beyond  the  jurisdiction 
by  that  of  June  8,  1887,  chapters  3505,  of  the  Court  of  Common  Pleas,  under 
3712,  are  in  the  Circuit  Court  in  the  2  Rev.  Stat.  18.  Cincinnati,  etc.,  R. 
exercise  of  its  judicial  powers  as  a  Co.  v,  Sipe,  11  Ind.  67. 
court  of  chancery,  and  not  before  the  justice  of  the  Peace. — A  proceeding 
circuit  judge  as  a  commissioner  or  before  a  justice  of  the  peace  for  an 
special  tribunal,  or  as  distinct  from  assessment  of  damages,  under  the  act 
the  court.  Jacksonville,  etc.,  R.  Co.  authorizing  the  construction  of  plank, 
V,  Adams,  29  Fla.  260.  macadamized,  and  gravel  roads,  does 
nilnola — County  Courts, —  Since  the  not  involve  the  title  to  real  estate. 
passage  of  the  Act  of  1849,  establish-  Norristown,  etc.,  Turnpike  Co.  r.  Bur- 
ing  county  courts  and  abolishing  courts  ket,  26  Ind.  53. 

held   by    county    commissioners,    the  Karyland — Superior     Courts  Cir- 

duty  formerly  imposed  upon  the  latter  cuit  Courts. — The  superior  court  and 

court  as  to  condemnation  proceedings  the  circuit  courts  for  the  counties,  ts 

vestsin  the  judges  of  the  County  Court,  courts  of  law,  have  special  and  excln- 

The  provision   regardinff    the   senior  sive  jurisdiction  to  hear  and  determine 

county  commissioner,  who  was  to  ap-  all  questions  arising  upon  an  appHca- 

point  commissioners  in  the  absence  of  tion  to  confirm  or  set  aside  an  inquisi- 

the  circuit  judge,  is  to  be  understood  tion  for  the  condemnation  of  land  for 

to  apply  to  the  county  judge;  but  such  the  use  of  a  railroad.     Western  Maij- 

county  judge  cannot  act   unless  the  land  R.  Co.  v.  Patterson,  37  Md.  125. 

circuit  judge  is  absent.    Shute  v.  Chi-  HasiaeliiueMi  —  Superior   Court.— 

cago,  etc.,  R.  Co.,  26  111.  436.  Under   the  Act  of  1873,  c.  261,  pro- 

The  County  Court  has  no  jurisdic-  viding  that  in  all  cases  in  which  it  is 

tion  to  determine  whether  or  not  the  provided  by  law  that  a  sheriffs  jarr 

petitioner  is  a  bona  fide  corporation  may  be  had  for  any  purpose,  appHca- 

within  the  meaning  and  spirit  of  the  tion  for  a  jury  may  be  made  bjpeti- 

law.     That  can  be  done  only  on  quo  tion  to  the  superior  court,  the  court  to 

•warranto.     Brown  v.  Calurnet  River  which   application  is  first  duly  made 

R.  Co.,   125  111.  600,  affirming  37  111.  acquires  exclusive  jurisdiction  of  the 

App.  113.  matter.     Miller  v,  Barnstable  County, 

Cf7y  Courts, — The  several  city  courts,  119  Mass.  485. 

having   concurrent  jurisdiction  with  Iflclrigan — Probate   Court, — Aasom- 

the  circuit  courts   within   the    cities  ing  authority  in  the  Probate  Court  to 

in  which  they  are  established,  in  all  appoint  the  commissioners  or  jury  ^^ 

civil  cases  except  appeals  from  jus-  appraisal   in    condemnation  proceed- 

tices  of  the  peace,  have  jurisdiction  in  ings,  it  does  not  follow  that  such  juriJ- 

proceedings    under  the  eminent  do-  diction  extends  to  anything  to  be  done 

main  law  arising  within  the  territorial  collaterally  or  outside  of  the  inquest, 

limits  of  such  cities.      The  practice  in  whereby  the  power  of  the  court  is  to 

such  city  courts  is  the  same  as  in  cir-  be  exercised  directly  on  the  rights  of 

cuit  courts.      Hercules  Iron  Works  v.  the  parties.     It  has  no  power  to  star 

Elgin,  etc.,  R.  Co.,  141  III.  491.  proceedings  in  any  court  in  the  state 
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V.  Notice— PB0CE88 — 1.  Necessity — General  Doctrine  tliat  Owner  most 
H»ve  Hotioe. — According  to  the  decided  weight  of  authority,  notice 
to  the  landowner,  so  that  he  may  be  afforded  an  opportunity  to 

where  parties  might  litigate  a  trespass  to  construct  public  improvements,  is 
committed  by  the  railroad  company,  a  constitutional  enactment.     Giesj  v. 
and  the  legislature  can  confer  no  such  Cincinnati,  etc.,    R.  Co.,  4  Ohio  St. 
power  upon  it.     Detroit,  etc.,  R."  Co.  308.     Under  that  act  the  Probate  Court 
V.  Probate  Judge,   63  Mich.  676,  28  has  a  special  and  limited  jurisdiction. 
Am.  &  Eng.  R.  Cas.  285.  to  be  exercised  in  the  cases  and  in  the 
Missoarl. —  The    Circuit   Court  has  mode  prescribed  in  the  act;  and  that 
power  to  hear  and  determine  petitions,  court  cannot,  under  an  order  of  the 
and  while  that  jurisdiction  is  statutory  Court  of  Common  Pleas  and  to  carry 
and  limited,  the   law  provides  ample  into  effect  that  order,  take  jurisdiction 
means  to  prevent  its  erroneous  exercise,  of  a  case,  or  proceed  in  a  mode  not 
as  it  is  settled  that  appeals  lie  from  its  authorized  by  the  act.    Dayton,  etc., 
judgments  in  such  proceedings.    State  R.  Co.  t'.  Marshall,  11  Ohio  St.  497. 
V.  Seay,  23  Mo.  App.  623.  Pennsylyanla. — Quarter    Sessions. — 
Justice  of  the  Peace. — A  justice  of  Under  the  act  incorporating  the  Un- 
the  peace  has  jurisdiction  to  condemn  ion    Canal   Company,   jurisdiction  to 
land  for  use  by  a  railroad  for  reservoir  award  a  venire  for  a  jury  to  ascertain 
purposes.      Musick   v.   Kansas    City,  and  report  the  damages  caused  by  the 
etc.,  R.  Co.,  124  Mo.  544,   affirming  construction  of  the  canal    is  not  con- 
114  Mo.  309.  fined  to  the  Court  of  Quarter  Sessions 
Hew  ^mY— Supreme    Court.  —  The  or  the  Mayor's  Court  of  Philadelphia ; 
Act  of  1847,  p.  504,  amending  the  char-  but  the  Court  of  Quarter  Sessions  of 
ter  of  the  Lockport  &  N.  F.  R.  Co.,  any  county  through  which  the  canal 
authorizes  the    company  to  apply  to  passes  has  jurisdiction  over  an  assess- 
any  court    of    record   of   the  county  ment  of  damages  done  to  lands  within 
where  the  land  is  situate  for  condem-  that  county.    Heilman  v.  Union  Canal 
nation  proceedings;  and  it  is  there-  Co.,  50  Pa.  St.  268. 
fore  not  necessary  to   apply    to    the  Texas — District  Courts. — Prior  to  the 
Supreme  Court  according  to  the  Gen-  act  approved  March  19,  1889,  District 
era!  Railroad  Act.     Mosier  v.  Hilton,  Courts  of  Texas  had  no  jurisdiction  to 
15  Barb.  (N.  Y.)  657.  condemn  private  property  for  the  right 
Commissioners  to  Examine  Route. —  of  way  or  in  fee  in  favor  of  a  railway 
The    commissioners     first     duly    ap-  company.     Galveston    Wharf    Co.  v. 
pointed,  under  the  General  Railroad  Gulf,  etc.,  R.  Co.,  72  Tex.  454,  36  Am. 
Act  of  1850,  ^  23,  to  examine  a  pro-  &  Eng.  R.  Cas.  668. 
posed  route,  have  exclusive  jurisdic-  A  District  Court  has  the  power  to 
tion   to   examine    and    determine   in  ascertain  and  determine  whether  a  con- 
respect  to  all  objections  to  the  pro-  demnation  has  been  made  of  the  right 
posed  location;  and   that  determina-  of  way;  but  it  cannot,  if  objected  to, 
tion  is  final  upon  all  questions  relating  condemn  the  land  in  favor  of  the  rail- 
thereto.    Matter   of   Long   Island    R.  way  company  in  a  proceeding  to  try 
Co.,  45  N.  Y;  364.  the  title   to   the   land.     Ackerman  v. 
irorth  0$3niltaiai^Superior    Court.—  Huff,  71  Tex.   317,  36  Am.  &  Eng.  R. 
The  charter  of  a   railroad    company  Cas.  589. 

provided  that  it  might  condemn  land  The  DistrictCourt,  where  the  amount 
by  a  proceeding  commenced  before  a  claimed  is  within  its  jurisdiction,  has 
court  of  record  having  common-law  ju-  jurisdiction  over  a  suit  for  damages 
risdiction.  It  was  held  that  the  clerk  by  a  landowner  against  a  county  for 
of  a  superior  court  has  jurisdiction  of  land  taken  without  conipensation,  up- 
such  proceedings.  Durham,  etc.,  R.  on  the  Commissioners  Court  refusing 
Co.  V.  Richmond,  etc.,  R.  Co.,  106  N.  such  claim  for  damages.  Llano  County 
Car.  16,  44  Am.  &  Eng.  R.  Cas.  168.  v.  Scott,  2  Tex.  Civ.  App.  408. 

^^I^ff^— Probate  Court.— The  Act  of  County  Courts.—The  statute  con- 
April  30,  1852,  conferring  upon  the  ferring  jurisdiction  upon  the  county 
Probate  Court  jurisdiction  in  cases  for  courts  in  railroad  condemnation  pro- 
the  appropriation  of  private  property  ceedings,  without  regard  to  the  amount 
to  the  use  of  corporations  authorized  in  controversy,  and  without  reference 
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protect  his  rights,  is  an  essential  prerequisite  to  the  taking  of  his 
property  for  public  use.*     Where,  by  the  failure  to  give  him 

to  the  nature  of  the  estate  to  be  ac-  condemned.     Walton  v.  Green  Baj, 

quired,  seems  to  be  in  conflict  with  the  etc.,  R.  Co.,  70  Wis,  414. 

Constitution,  art.  v.,  ^^  &-16,  defining  1.  Tracj  v .  Elizabeth  town,  etc,  R. 

the  juri  sdiction  of  such  courts;  yet  such  Co.,  80  Ky.  259;  Dicltey  v,  Tennison, 

jurisdiction  will  be  sustained  under  art.  27  Mo.  373;  Patten  v.  Weightman,  51 

v.,  ^  22,  providing  that  the  legislature  Mo.  432;  Moses  v.  St.  Louis  Secticnal 

shall  have  power  by  local  or  general  Dock  Co.,  84  Mo.  242;  Atlantic,  etc., 

law  to  increase,  diminish,  or  change  R.  Co.  v.  Cumberland  County, 51  Me. 

the  civil  and  criminal  jurisdiction  of  36;   Burns  v.   Multnomah  R.  Co.,  8 

county  courts.     Gulf,  etc.,   R.  Co.  r.  Sawy.  (U.  S.)  543,  15  Fed.  Rep.  177; 

Tacquard,   3  Tex.    App.  Civ.  Cas.,  §  Cairo,  etc.,  R.  Co.  ^•.  Trout,  32  Ark.  17: 

140.  Ryder  v.  Horsting,  130  Ind.  104;  Cen- 

Ylxslnia — County  Courts. — The  gen-  tral  Turnpike  Corp.,  7  Pick.  (Mass.) 

eral  statute  relating  to    corporations  13 ;  Eightli  School  Dist.  7*.  CopeUnd, 

(Code  1873,  c*  5^)    confers  no   juris-  2  Gray  (Mass.)  414;  State  r.  ()range, 

diction  on  a  county  court  to  take  or  32  N.  J.  L.  49;  Badgely  v.  Hamilton 

appropriate  land  or  otlier  property  of  County,  i  Disney  ((5hio)  316;  NceWs 

individuals  or  corporations  for  a  rail-  Road  Case,  i  Pa.  St.  353;  Reitenbaugfa 

road  company.     Its  only  jurisdiction  v,  Chester  Valley  R.  Co.,  21  Pa.  St 

in  such  a  case  is  to  appoint  conimis-  100;  Cunningham  t^*.  San  Saba  Countj, 

sioners  to  ascertain  and  report  what  i  Tex.  Civ.  App.  480;  Evans  1?.  San  tana 

compensation  and  damages  the  owner  Live  Stock,   etc.,  Co.,  81  Tex.  622; 

of  the  property  is  entitled  to  receive,  Curran  r.  Shattuck,  24  Cal.  427 ;  Matter 

where   he   and   the    company  cannot  of  New  York,  etc.,  R.  Co.,  62  Barb.  (N. 

agree  upon  the  question,  and  to  deter-  Y.)  85. 

mine  what  shall  be  a  just  compensa-  In  Boonville  v,  Ormrod,  26M0. 193, 

tion,  upon  the  payment  of  w^hich  the  the    court    say:     "The    constitution 

statute  vests  the  fee  simple  title  of  the  may  not  require  notice  to  be  given  kA 

property  in  the  company.   Alexandria,  the  taking  of  private  property  for  public 

etc.,  R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  use,  yet  when  the  legislature  prescribes 

75  Va.  780,  10  Am.  &  Eng.  R.  Cas.  23.  a    mode  by  w^hich   private    propenj 

Weft  Vlzglnla. — Circuit  Court, — The  may  be  taken  for  such  purpose,  we 
provisions  in  chapter  88  of  the  Acts  of  will,  out  of  respect  to  it,  suppose 
1872-73,  in  reference  to  the  manner  in  that  it  did  not  contemplate  a  violation 
which  lands  shall  be  condemned  by  of  that  great  rule,  recognized  and  en- 
railroad  companies,  is  not  repealed  or  forced  in  all  civil  governments,  that 
abrogated  by  chapter  114  of  the  Acts  no  one  shall  be  injuriously  affected  in 
of  1875,  ^""  ^^  amendatory  Act  of  his  rights  by  a  judgment  or  decree  rtr- 
1879,  chapter  8,  and  therefore  the  Cir-  suiting  from  a  proceeding  of  which  he 
cuit  Court  has  no  jurisdiction  in  a  case  had  no  notice  and  against  which  he 
where  a  railroad  company  seeks  to  con-  could  make  no  defense.  Notliing  would 
demn  lands,  the  jurisdiction  in  such  so  much  impair  that  just  self-respect 
cases  being  confined  to  a  county  court,  arising  from  the  ownership  of  prop- 
Chesapeake,  etc.,  R.  Co.  V,  Hoard,  16  erty  fairly  acquired,  as  the  reflection 
W.  Va.  270.  that  it  is  subject  to  be  defeated  by 

Wiioonsln — Circuit  Court, — A  peti-  others  without  notice  to  the  possessor, 

tion  for  the  condemnation  of  land  occu-  The  times  require  that  courts  should 

pied  by  a  railroad  was  addressed  to  tlie  be  zealous  in  carrying  out  that  great 

circuit  judge,  and  tlie  railroad  com-  aim   of  government  —  the  defense  of 

pany   having  answered   denying    the  men  and  their  children  in  the  enjoj- 

title  of  the  petitioner,  the  parties  ap-  ment  of  property    acquired  by  their 

peared  in  court,  pursuant  to  stipulation,  diligence,  toil  and  labor.     No  man  can 

and  the  petitioner  voluntarily  under-  cherish  a  warm  affection  for  a  govern- 

took   to  prove  his  title.     It  was  held  ment  that  suffers  others,  without  do- 

that  the  court  had  jurisdiction,  on  such  tice  and  behind  his  back,  to  seize  and 

hearing,  and  without  appointing  com-  appropriate  his  property  on  occasions 

missioners,  to  determine  whether  the  justified  by  no  emergency." 

petitioner  was  entitled  to  have  the  land  In  Windsor  t/.  McVeigh,  93  U.S. 

482  Volume  VII, 


Hotioe— Proe«i.  EMINENT  DOMAIN.  NtoaMity. 

notice,  the  landowner  is  denied  a  hearing  upon  the  question  of 
the  right  to  compensation  and  the  amount  thereof,  this  is  a  taking 
of  his  property  without  due  process  of  law,  within  the  constitu- 
tional prohibition.^  In  such  a  case,  an  award  having  been  made, 
the  landowner  need  not  move  to  set  it  aside,  but  may  attack  it 
collaterally  in  any  action  or  proceeding  in  which  rights  are 
claimed  under  it.* 

Oontnry  DootriiM — Ko  Kotioe  Seqnired. — On  the  other  hand,  in  several 
jurisdictions,  the  giving  of  notice  is  held  not  a  constitutional 
requirement,  and  such  notice  may  be  dispensed  with  unless 
specifically  required  by  statute.*    In  KansaSy  even  where  a  statute 

274,  Field,  J.,  says :  •*  The  jurisdiction  Maryland  R.  Co.  r.  Patterson,  37  Md. 

acquired  by  the  seizure  is  not  to  pass  125. 

upon  the  question  of  forfeiture  abso-  A  Bona  Fide  Pnrcliaier  of  Land,  with- 

lutelj,  but  to  pass  upon  that  question  out  notice  of  proceedings  pending  for 

after  opportunity  has    been   afforded  its  condemnation,  at  the  time  of  pur^ 

to  its  owner  and   parties    interested  chase,  no  notice  oi  lis  pendens  being 

to   appear    and    be   heard   upon    the  filed,  is  not  affected  by  the  proceedings, 

charges.     To   this  end  some  notifica-  Bensley  z\  Mountain  Lake  Water  Co., 

rion  of  the  proceedings,  beyond  that  i^Cal.  306. 

arising  from  the  seizure,  prescribing  1.  Stuart  v.  Palmer,  74  N.  Y.  183; 

the  time  within  which  the  appearance  Johnson  v.  Joliet,  etc.,  R.  Co.,  23  111. 

must  be  made,  is  essential.    Such  no-  202;  Hood  v.  Finch,  8  Wis.  381;  Sei- 

tificationis  usually  given  by  monition,  fert  v.  Brooks,  34  Wis.  443. 

public  proclamation,  or  publication  in  In  Stuart  v.  Palmer,  74  N.  Y.  183, 

some  other  form.     The  manner  of  the  Earl,  J.,  said  :  '*  This  provision  is  the 

notification  is  immaterial,  but  the  no-  most  important  guaranty  of  personal 

tification  itself  is  indispensable.''  rights   to  be  found  in  the  federal  or 

Prooeodlngs   wttbont  Notice  Void  on  state  constitution.     It  is  a  limitation 

Cartlorazl  —  If    the    county    commis-  upon  arbitrary  power,  and  is  a  guar- 

sioners  issue  a  warrant  for  a  jury   to  anty  against  arbitrary  legislation.    No 

assess  the  damages,  on  the  application  citizen    shall   arbitrarily  be  deprived 

of  persons  claiming  damages,  without  of  his  life,  liberty,  or  property.     This 

giving  notice  to   the  party   adversely  the  legislature  cannot  do  or  authorize 

interested  of  the  pendency  of  such  ap-  to  be  done.     *  Due  process  of  law*  is 

plication,   the  proceedings  under  the  not  confined  to  judicial  proceedings, 

warrant  will  be  illegal,  and  certiorari  but  extends  to  every  case  which  may 

will  lie  to  quash  the   erroneous  pro-  deprive  a    citizen   of  life,    liberty,  or 

ceedings.    Atlantic,   etc.,    R.    Co.   v.  property,  whether  the  proceeding  be 

Cumberland  County,  51  Me.  36.  judicial,  administrative,  or  executive 

Oendemnaftlon  of  Hallway  PropertF* —  in  its  nature.    This  great  guaranty  is 

The  condemnation    of   a  part  of   the  always    and    everywhere    present    to 

right  of  way  of  a  railroad  will  be  inop-  protect  the   citizen  against  arbitrary 

erative,  unless  it  have  notice  and  be  interference  with  these  sacred  rights." 

made  a  party.     Anniston,  etc.,  R.  Co.  In  Neeld's  Road  Case,  i  Pa.  St.  353, 

r.  Jacksonville,  etc.,  R.  Co.,  82  Ala.  it   is    said:  "The  law  abhors   all    ex 

297.  parte     proceedings     without    notice. 

yTwiMltj  of  Nottoe  ImpUod  In  Statute.  Notice  in  this  case  to  the  owners  of 

—The  Maryland  statute  necessarily  im-  property    was    absolutely     necessary. 

plies  that  notice  shall  be  given  to  the  To  take  a  man's  property  and  assess 

ownerby  the  company  or  its  authorized  his  damages  without  notice  of  it,  is 

agent.    Baltimore  Belt  R.  Co.  v.  Bait-  repugnant  to  every  principle  of  justice, 

«pn,  75  Md.  94,  51  Am.  A  Eng.   R.  and  such  a  proceeding  is  utterly  void." 

Cas.  669,  rrt^i>wi»^  Baltimore  v.  Johns  8.  Kanne  v.  Minneapolis,  etc.,  R.  Co., 

Hopkins  Hospital,  56  Md.    i ;  Ulman  33  Minn.  419. 

V.   Baltimore,  72  Md.  587 ;  George's  8.  In  Johnson  v.  Joliet,  etc.,  R.  Co., 

Creek  Coal,   etc.,    Co.   v.   New  Cen-  33  111.  131,  the  court  say:  "We  have 

tral  Coal  Co.,  40  Md.  425;    Western  no  doubt  the  legislature  in  the  exercise 
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provides  for  the  giving  of  notice,  a  failure  to  comply  with  it  wiQ 
not  be  fatal  to  the  condemnation,  though  it  will  render  the 

of  this  right  can,  without  notice  of  any  nor  need   it  secure   to  the  owner  a 

kind,  on  an  emergency  of  which  they  hearing  in  relation  to  the  assessment 

are  to  judge,  take  any  man's  property  of  damages;    and   such  act  will  Dot 

for  public   use,   by  making  compen-  be  rendered  unconstitutional  or  Toid 

sation,    and    prescribe   the    mode    by  by  reason  of  the  omission  of  such  pro- 

which  this  compensation  shall  be  ascer-  visions  therefrom.     Wilson  v,  Bald- 

tained."  more,  etc.,  R.  Co.,  5  Del.  Ch.  524. 

In  George's  Creek  Coal,  etc.,  Co.  IlliiiolB. — If  the  charter  of  a  railwaj, 
XK  New  Central  Coal  Co.,  40  Md.  425,  authorizing  the  condemnation  of  land 
the  court  say:  **  It  is  next  objected  for  a  right  of  way,  does  not  so  direct, 
that  the  appellant  had  no  notice  of  the  a  notice  of  the  intended  proceeding  to 
application  for  a  new  inquisition  and  condemn  need  not  be  given.  John- 
no  opportunity  to  be  heard  against  the  son  v,  Joliet,  etc.,  R.  Co.,  23  111.  20a, 
petition  and  motion  for  it,  and  it  is  disafproving  Chase  v.  Hathawaji  14 
contended  that  without  such  notice  the  Mass.  322 ;  Eddy  v.  People,  15  111.  3^6. 
order  directing  it  was  passed  without  Mlttlrtgaw.  —  whether  the  statute 
lawful  authority.  Here  again  the  stat-  (Comp.  Laws  1871,  ^  1258)  does  orcao 
ute  furnishes  a  complete  answer  to  the  dispense  with  notice  in  any  case  to 
objection.  It  does  not  require  any  no-  parties  concerned  when  their  prop- 
tice  to  be  given  to  the  landowner,  erty  is  to  be  appropriated  to  public 
either  of  the  original  application  to  the  uses,  qucere.  If  there  be  any  ezcep- 
magistrate,  or  oif  that  to  the  court  for  tional  case  where  notice  may  be  dis> 
a  new  inquisition  when  the  first  has  pensed  with,  the  public  authorities 
been  set  aside.  However  important  no-  who  have  attempted  the  appropriation 
tice  in  such  cases  may  be,  it  is  sufficient  without  notice  are  called  upon,  when 
for  the  question  we  are  now  consider-  the  validity  of  their  proceedings  is  in 
ing,  that  the  lawmakers  have  not  made  question,  to  show  that  the  circum- 
it  a  prerequisite  to  the  validity  of  the  stances  existed  which  justified  such 
proceedings.  It  is  probable  the  legis-  action.  The  burden  is  upon  them  of 
lature  thought  the  construction  of  such  making  out  such  an  exceptional  case; 
works  of  public  interest  ought  not  to  be  and  not  upon  the  owners  of  the  prop- 
delayed  by  the  necessity  of  giving  no-  erty  taken,  to  show  the  contrarT' 
tice  to  parties  not  sui  juris,  and  non-  Names  v.  High^'ay  Com'rs,  30  Mich, 
residents  of  the  county  where  the  lands  490. 

to  be  condemned  were  situated,  and  Mliuiesota. — To  make  proceedings 
that  the  requirement  of  a  previous  at-  for  taking  private  property  for  pub- 
tempt  to  purchase  from  resident  own-  lie  use  valid,  personal  notice  to  the 
ers  sui  juris,  and  failure  to  agree,  was  owner  is  not  a  constitutional  requisite, 
sufficient  notice  to  them  that  the  com-  Kuschke  v.  St.  Paul,  45  Minn.  225. 
pany  would  proceed  to  have  their  lands  HUalasippl. — As  a  general  principle, 
condemned.  But  we  need  not  speculate  notice,  either  actual  or  constructiTe,  to 
as  to  what  was  the  motive  of  the  legis-  the  party  affected  by  the  judgment  of 
lature  in  omitting  the  requirement  of  a  court,  is  essential  to  its  validity;  but 
notice  in  such  cases ;  they  have  passed  there  is  an  exception  to  this  rule,  which 
a  law  which  confers  jurisdiction  upon  applies  to  what  are  called  proceedings 
the  courts  to  pass  orders  like  this  with-  in  rem,  or  suits  of  that  nature,  includ«l 
out  notice."  This  c^sgIb  disapproved  in  which  are  condemnation  proceed- 
in  Baltimore,  etc.,  R.  Co.  v,  Pittsburg,  ings.  In  these  proceedings  the  judg- 
etc.,  R.  Co.,  17  W.  Va.  812,  10  Am.s  ments  entered  are  conclusive  against 
Eng.  R.  Cas.  444.  all  persons  interested  in  the  subject- 
Delaware. — An  act  of  the  legislature,  matter,  whether  they  have  had  actual 
providing  for  the  taking  of  private  notice  of  the  proceeding  or  not  New 
property  for  a  railroad  and  for  the  Orleans,  etc.,  R.  Co.  r.  Hemphill,  35 
assessment  of  dams^ges  by  commission-  Miss.  17. 

ers,  need  not,  under  the  Constitution,        The  action  of  the  party  pursuant  to 

provide  for  notice  to  the  owner  of  the  the  statute  in  g^ing  upon  the  land, 

time  and  place  of  the  meeting  of  the  examining,   reviewing,  marking,  and 

commissioners  to  make  the  assessment,  laying  out  the  road,  is  sufficient  coo- 
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condemning  party  liable  for  the  damages  growing  out  of  its 
failure  to  give  notice.* 

Statutory  Votiee  Ii  Jvriadiotional  and  must  be  OiveiL — Whether  notice  be 
essential  to  empower  the  court  to  proceed,  or  not,  where  there  is 
no  statutory  requirement  as  to  notice,  becomes  unimportant 
where  the  legislature  has  expressly  provided  for  a  notice;  in  that 
case  such  notice  is  essential  to  the  jurisdiction  of  the  court,  and 
a  condemnation  without  it  will  not  pass  any  title  from  the  land- 
owner to  the  condemning  party.* 

VoUee  ihonld  be  Given  althongb  Hot  Beqnired  by  SUtnte. — The  better 
opinion  is  that  in  every  proceeding  affecting  the  property  of 
individuals,  the  owners  of  the  property  affected  are  entitled  to 

structive  notice  to  aU  parties  inter-  corporatlng  a  company  to  construct  a 
ested.  Stewart  v.  Board  of  Police,  25  bridge  between  the  cities  of  New  York 
Miss.  479.  and  Brooklyn,  it  was  not  necessary  to 
Hluonrl. — ^Ordinarilj  it  is  only  nee-  give  notice  to  the  actual  occupants  of 
essary  to  give  the  owner  notice  ten  land  over  which  the  bridge  would  pass, 
days  before  the  petition  is  heard ;  it  is  or  upon  which  it  would  rest,  as  re- 
not  required  that  notice  be  given  him  quired  by  section  22  of  the  General 
before  the  assessment  of  damages  by  Railroad  Act  (Laws  1850,  p.  2 11),  and  a 
the  commissioners.  Cory  v.  Chicago,  failure  to  give  such  notice  was  not  a  ju- 
etc,  R.Co.,  looMo.  282,4AAm.  &£ng.  risdictional  defect.  Matter  of  New 
R.  Cas.  183.  But  where  the  charter  of  York  Bridge  Co.,  67  Barb.  (N.  Y.)  295. 
a  railroad  company  does  not  require  Notice  of  Appointment  of  Ctommlsslon- 
notice  to  the  property  owner  of  the  in-  era  or  Vlewen. — In  several  states  it  is 
tended  application  to  the  judge  for  the  held  that  commissioners  or  viewers  to 
appointment  of  viewers,  but  does  re-  assess  compensation  for  land  taken  for 
quire  the  viewers  to  give  notice  to  the  public  use  may  be  appointed  without 
landowner  of  the  time  when  they  will  notice  to  the  landowner.  Norris  v. 
view  the  property  and  assess  tlie  dam-  Heppenheimer,  54  N.  J.  L.  268 ;  Mat- 
ages,  due  notice  of  the  time  of  viewing  ter  of  Middletown,  82  N.  Y.  196;  Zack 
the  property  and  assessing  the  dam-  v.  Pennsylvania  R.  Co.,  25  Pa.  St.  394. 
ages  is  all  that  is  required.  St.  Joseph,  1.  Chicago,  etc.,  R.  Co.  v,  Griesser, 
etc.,  R.  Co.  V,  Shambaugh,  106  Mo.  48  Kan.  663. 

557.  2.  Keener  v.  Union  Pac.  R.  Co.,  31 

VewToxk. — Under  the  General  Rail-  Fed.  Rep.  126;  Jacksonville,  etc.,  R. 

road  Act  of    1850,   c.  140,    §   22,    any  Co.  v.  Adams,  27  Fla.  443,  47  Am.  & 

landowner  who  feels  aggrieved  by  the  Eng.  R.  Cas.  206;  Wood  v.  Highway 

proposed  location  of  a  railroad  may,  Com'rs,  62  111.  391 ;    Tohnson  v.  Ste- 

within  fifteen  days  after  receiving  no-  phenson,  39  III.  App.  88;  Wild  v,  Deig, 

tice  of  the  location  of  the  road,  apply  43  Ind.  455 ;  Birge  v.  Chicago,  etc.,  R. 

to  a  justice  of  the  Supreme  Court  by  a  Co.,  65  Iowa  440,  20  Am.  S  Eng.  R. 

petition  to  be  verified,  setting  forth  his  Cas.  291 ;  Kansas  City,  etc.,  R.  Co.  v, 

objections  to  the   location   as   desig-  Fisher,  53  Kan.  512 ;  Mi-ssouri  Pac.  R. 

nated,  and  asking  the  appointment  of  Co.  v.  Houseman,  41  Kan.  300;  New 

commissioners  to  examine  the  proposed  Orleans,  etc.,  R.  Co.  v.  Frederic,  46 

route  with  a  view  of  changing  it;  but  Miss,  i ;  Matter  of  New  York,  etc.,  R. 

under  this  statute  no  notice  is  required  Co.,  62  Barb.  (N.  Y.)  85 ;  Hornellsville 

to  be  piven  of  the  application  for  the  Electric  R.  Co.  v.  New  York,  etc.,  R. 

appointment    of    the    commissioners,  Co.,83  Hun  (N.  Y.)407;  Evanst/.  San- 

neithcr  has  the  company  the  right  to  tana  Live  Stock,  etc.,  Co.,  81  Tex.  622; 

appear  and  litigate  the  question  of  ap-  Llano  County  v,  Scott,  2  Tex.  Civ. 

pointment  before  the  judge ;  but  a  no-  App.  408 ;  Parker  v.  Fort  Worth,  etc., 

tice  of  the  hearing  on  the  report  of  the  R.  Co.,  84  Tex.  333,  51  Am.  &  Eng.  R. 

commissioners  is  the   only  notice  re-  Cas.  643 ;  Adams  v.  Clarksburg,  23  W. 

quired.    Matter  of  Hartman,  9  Abb.  Va.  203 ;  Morgan's  Louisiana,  etc.,  R., 

Pr.  N.S.  (N.  Y.  Supreme  Ct.)  124.  etc.,  Co.  v,  Bourdier,  McGloin  (La.) 

Under  the  Act  of  1867,  c.  399,  in-  232. 
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notice  of  the  proceeding,  although  not  directed  by  the  statute 
under  which  the  proceeding  is  had.* 

VeooMity  of  Hotioe  Implied. — If  not  expressed,  the  necessity  of  notice 
is  implied  in  the  statute  in  order  that  the  landowner  may  have 
an  opportunity  to  defend  his  rights.*  Thus  the  duty  to  give 
notice  is  implied  by  a  provision  in  the  statute  giving  a  right  of 
appeal,^  or  requiring  an  effort  to  agree  with  the  landowner,*  or 

1.  Illinois. — Peoria,  etc.,  R.  Co.  v.  of  process,  or  incapacitated  to  contract, 

Warner,  6i  111.  52.  it  is  indispensable  that  the  court  should 

Kentucky. — Tracy  v,  Elizabeth  town,  appoint  guardians  and  make  such  de- 

etc,  R.  Co.,  80  Ky.  259.  cree  or  order  as  may  be  necessary  to 

Maine, — Iloward  v.  Hutchinson,  lo  protect  the  interest  to  be  affected; and 

^c-  335*  ^^  names  of  the   parties  should  be 

Massachusetts. — Com.    v.   Peters,  3  disclosed  in  the  petition  for  the  view. 

Mass.    229;    Hinckley,   Petitioner,  15  Reitenbaugh    v.    Chester   Valley  R. 


Pick.  (Mass.)  447. 

Michigan, — Ay  res  v.  Richards,  38 
Mich.  214. 

Missouri, — Dickey  v.  Tennison,  27 
Mo.  373. 

New  Jersey.  —  Vantilburgh  v. 
Shann,  24  N.  J.  L.  740;  State  v,  Tren- 
ton, 36  N.  J.  L.  499. 

Nevj  Tork. — Highway  Com'rs  v. 
Claw,  15  Johns.  (N.  Y.)  537. 

North  Carolina. — Gamble  v.  Mc- 
Crady,  75  N.  Car.  509. 

Ohio. — Kramer  v.  Cleveland,  etc., 
R.  Co.,  5  Ohio  St.  140. 

Pennsyh'ania. — In  re  Road  in  South 
Abington  Tp.,  109  Pa.  St.  118. 

West    Virginia.  —  Baltimore,    etc., 


Co.,  21  Pa.  St.  100. 

Before  Judgment. — Before  the  court 
can  enter  judgment  upon  an  applica- 
tion made  to  appropriate  land  to 
public  use,  the  owner  of  the  land  most 
have  notice  of  such  application ;  but  at 
whatever  stage  of  the  proceedings  the 
owner  of  the  land  is  notified  to  appear, 
after  such  notice  he  has  the  right  to 
contest  the  appropriation  of  his  land 
to  the  petitioner's  use.  Baltimore, 
etc.,  R.  Co.  V.  Pittsburg,  etc.,  R.C0., 
17  W.  Va.  812, 10  Am.  &  Eng.  R.Cas. 

444- 
Statate  Not  Providing  for  Notice  UA- 

oonstitntlonal. — An  act  providing  for 

taking  private  property  for  public  use, 


R.  Co.  V.   Pittsburg,  etc.,  R.  Co.,  17    appointing,  without  any  consent  of  the 

W.  Va.  812.  owners,  three  private  persons  as  cora- 

Wisconsin.  —  Seifert   v.  Brooks,  34    missioners  to  determine  the  compcnsa- 


Wis.  443. 

8.  Strachan  v.  Brown,  39  Mich.  168; 
Chesapeake,  etc..  Canal  Co.  v.  Union 
Bank,  4  Cranch  (C.  C.)  75;  Whiteford 
Tp.  T'.  Probate  Judge,  53  Mich.    130. 

The  Spirit  and  Intention  of  the  Act  in 
directing  the  jury  to  hear  the  parties 
and  their  witnesses,  requires  that  the 


tion  to  be  paid,  not  requiring  any  notice 
of  the  proceedings  before  them  nor  pro- 
viding that  the  owners  may,  at  any  stage 
of  the  proceedings,  appear  t)efore  the 
commissioners  for  any  purpose,  is  un- 
constitutional and  void.  Langford  r. 
Ramsey  County,  16  Minn.  375. 
3.  Tracy  v.  Elizabeth  town,"  etc.,  R. 


parties  should  have  notice  of  the  pro-  Co.,  80  Ky.  259;  Dickey  v.  Tennison, 

ceeding;  and  independent  of  anythirig  27  Mo.  373. 

in  the  statute,  no  proceeding  affecting  A  mere  general  declaration  in  a  city 

judicially  the  rights  of  another,  occur-  charter  that  the  owner  or  owners  of 

ring  in   his  absence  without  notice,  land  affected  by  the  decision  of  the 

can  be  valid.     People  v,  Tallman,  36  assessors  shall  have  the  right  to  appeal 

Barb.  (N.  Y.)  222.  therefrom  to  a  jury  in  5ie  superior 

Propriety  of  Notice  Even  tbongh  Not  court,  without  providing  for  any  notice 

Required  by  Statute. — Where  the  stat-  to  such  lot  owner  or  owners  of  the 

ute  does  not  require  the  court  to  have  rendition  of  such  decision,  so  as  to 

the  owners  summoned  to  answer  the  enable  them  to  exercise  the  right  of 


petition,  it  would  still  be  a  good  prac- 
tice to  have  them  notified  to  appear, 
or  at  least  to  have  them  notified,  before 
viewers  are  appointed;  and  where 
the  owner  is  absent  beyond  the  reach 


appeal,  is   too  vague,   indefinite,  and 
uncertain   to  cure   the  defect  in  the 
charter.      Savannah,   etc.,   R.  Co.  v. 
Savannah,  96  Ga.  680. 
4.  Boonville  v.  Ormrod,  26M0. 193; 
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requiring  viewers  to  hear  evidence  adduced  by  the  owner,*  or 
authorizing  him  to  strike  off  jurors,  or  oppose  the  confirmation 
of  the  inquisition.* 

eiTisg  of  Votioe  mnBt  Appear  on  the  Becord. — The  record  of  the 
proceedings  must  show  that  the  notice  required  by  the  statute 
was  duly  given.*  In  some  jurisdictions  a  mere  recital  in  the 
record  that  due  notice  has  been  given  will  satisfy  this  require- 
ment ;  *.in  others  the  facts  must  be  set  forth,  so  that  an  inspection 

of  the  record  will  show  whether  the  direction  of  the  statute  has 
been  obeyed.* 

Hincklej,  Petitioner,  15  Pick.  (Mass.)  Washington, — Bernard  v.  Brewer,  a 

447;  Peoria,  etc.,   R.  Co.  v,  Warner,  Wash.  (Va.)  76. 

61  III  53.  4.  Alabama. — Lowndes    Countj   v, 

1.  Skinner  v.  Lake  View  Ave.  Co.,  Bowie,  34  Ala.  461. 

57  111.  151.  Connecticut, — Huntington  t/.  Birch, 

S.  Swan  V,  Williams,  3  Mich.  427.  I3  Conn.  143. 

8.  Alabama. — ^Talladega  County  v.  ///i «<?;>. —-Sh inkle  v,  Magill,  58  111. 
Thompson,  ic  Ala.  134;  Barnett  v.  422;  Chicago,  etc.,  R.  Co.  v.  Cham- 
State,  15  Ala.  839.  berlain,  84  III.  333. 

Illinois. — Highway  Com'rs  v.  Har-  Indiana. — Wright  v.  Wells,  29  Ind. 

per,  38  111.   103;  Highway  ComVs  v,  354;  Wild  v.  Deig,  43  Ind.  455;  Mun- 

People,  2  111.  App.  34.  cey  v,  Joest,  74  Ind.  409;  Carr  v.  State, 

Indiana, — Peabody  v.  Sweet,  3  Ind.  103  Ind.  548. 

514.  Iowa. — McCoUister    v,    Shuey,    34 

Iowa. — State  v.  Berry,  13  Iowa  58;  Iowa  362;  Everett  v.  Cedar  Rapids, 

Everett  V.  Cedar  Rapids,  etc.,  R.  Co.,  etc.,  R.  Co.,  38  Iowa  417;  Pagels  v, 

28  Iowa  417.  Oaks,  64  Iowa  198. 

Kentucky,  —  Lawless     v,    Reese,    4  Kansas, — Venard  v.  Cross,  8  Kan. 

Bibb  (Ky.)  309;  Shackleford  v,   Cof-  248;  Crawford  v.  Elk  County,  32  Kan. 

fey,  4  J.  J.  Marsh.  (Ky.)  40.  555. 

Maine, — Southard  v.  Ricker,  43  Me.  New  Jersey. — State  v,  Lewis,  33  N. 

575;  Coleman  t;.  Andrews,  48  Me.  562.  J.  L.  501.;  Coster  v.  New  Jersey  R., 

Massachusetts, — Walker  v.  Boston,  etc.,  Co.,  33  N.J.  L.  327;  State  v,  Jus- 

etc,  R.  Co.,  3  Cush.  (Mass.)  i.  tice,  24  N  J.  L.  413. 

Michigan.  —  Names     v.     Highway  Ohio. — Ferris  z'.  Bramble,  5  Ohio  St. 

Com*rs,  30  Mich.  490;  Shue  v.  High-  109;  Keys  v.  Williamson,  31  Ohio  St. 

way  Com'r,  41   Mich.   638;  Lampson  561 ;    Fravert    v.    Finfrock,  43   Ohio 

V.  Ingham  County,  45  Mich.  150 ;  Ben-  St.  335. 

nctt  V.  Drain  Com'r,  56  Mich.  634;  5.  Alabama. — Talladega  County  v, 

Brazee  v.  Raymond,  59  Mich.  548.  Thompson,    15   Ala.    134;  Barnett  v. 

Missouri. — Whitely  t'.  Platte  Coun-  State,  15  Ala.  839;  Molett  v.  Keenan, 

Vfy  73  Mo.  30;  Chicago,  etc.,  R.  Co.  v.  23  Ala.  484. 

Young,  96  Mo.  39 ;  St,  Louis,  etc.,  R.  Maine.  —  Southard   v,    Ricker,   43 

Co.  r.  Lewright,  113  Mo.  660.  Me.  575;  Prentiss  v.   Parks,  65   Me. 

Nebraska, — Robinson  v.  Mathwick,  559;  Leavitt  v.  Eastman,  77  Me.  117. 

5  Neb.  353;  Doody  v.  Vaughn,  7  Neb.  "    Massachusetts. — Lancaster  v.  Pope, 

38.  I  Mass.  86. 

Newyersey, — Road  in  Sussex  Coun-  Michigan.  —  People     v.    Highway 

^y»  13  N.  J.  L.  157;  State  v.  Orange,  Com*rs,  14  Mich.  528;  Dupont  r.  High- 

32  N.  J.  L.  49.  way  Corners,  38  Mich.  362 ;  Wright  v, 

Ohio. — Harbeck  v.  Toledo,  11  Ohio  Rowley,  44  Mich.  557;  Brazee  v.  Ray- 

St.  219;  Fravert  v,  Finfrock,  43  Ohio  mond,  59  Mich.  548. 

St.  335.  Missouri.  —  Whitely      v.      Platte 

Oregon. — Thompson  v,  Multnomah  County,  73  Mo.  30. 

County,  2  Oregon  34.  Nebraska, — State  v,  Otoe  County, 

Pennsylvania. — Boyer's    Road,    37  6  Neb.  129. 

Pa.  St.  357 ;  In  re  Private  Road  in  Red-  New    Jersey.  —  Road    in    Sussex 

stone  Tp.,  113  Pa.  St.  183.  County,  13  N.  J.  L.  157;  Vanwickle 
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2.  To  Whom  Given— in  GoneraL — All  the  owners,  whatever  their 
interests  may  be,  must  be  notified,  or  the  interests  of  such  as  are 
omitted  will  not  be  aflfected.*  One  entitled  to  individual  notice, 
whether  actual  or  constructive,  will  not  be  bound  by  a  notice  to 
another.* 

Who  Are  "  Ownen,"  *'  Oooiipftnto,"  or  "  Penoni  Interertad,"  within  the  BUtBtai. 
— Ordinarily,  the  statutes  provide  for  notice  to  "  owners  or  occu- 
pants," or  to  "  owners  and  persons  interested  *'  in  the  land.  In 
such  cases  the  notice  should  be  addressed  to  each  of  these 
persons  by  name.*  By  the  word  "owner"  is  meant  the  person 
having  some  legal  estate,  while  under  the  expression  "  persons 
interested  "  are  included  not  only  the  person  in  whom  is  vested 
the  legal  title,  but  also  others  having  some  right  or  interest 
therein,  not  amounting  to  a  legal  estate.*  The  expression 
"occupants"  or  "actual  occupants"  means  those  residing  on  the 
land ;  it  will  not  include  an  owner  having  the  key  of  a  vacant 
house,  but  living  elsewhere.*  The  decisions  as  to  the  proper 
persons  upon  whom  to  serve  the  notice  under  these  descriptive 
expressions  in  the  statutes  will  be  found  collated  in  the  notes.* 

v.  Camden,  etc.,  R.,etc.,  Co.,  14 N.  J.  in  the  commissioner's  report  of  con- 

L.  162.  demnation    proceedings    against   the 

Neiv    Torh.  —  People   v.   Smith,   7  land,  because  he  failed  to  make  known 

Hun  (N.  Y.)  17.  his  interest  to  them,  is  not  entitled  to 

Oregon. — Thompson  v,  Multnomah  the  personal  notice  provided  in  Pub. 

County,  2  Oregon  34.  Stat.,  c.  64,  ^  35,  requiring  a  city  council 

Pennsylvania.  —  Central    R.   Co.*s  in  such  proceedings  to  cause  notice  of 

Appeal,  102  Pa.  St.  38;  In  re  Road  in  the  filing  of  such  report  to  be  served 

Plumcreek  Tp.,  no  Pa.  St.  544.  on    persons    named    in     the    report. 

1.  Detroit,  etc.,  R.  Co.  v.  Detroit,  Whalen  r.  Bates  (R.  I.  1895),  33  Atl. 

49  Mich.  47 ;  Moses  v.  St.  Louis  Sec-  Rep.  224. 

tional  Dock   Co.,  84  Mo.  242;    New  8.  Chicago,  etc.,  R.  Co.  7/.  Smith, 

Orleans,  etc.,  R.  Co.  v.  Frederic,  46  78  III.  96;   Birge  v,  Chicago,  etc.,  R. 

Miss,  i;  State  ik  Reed,  38  N.  H.  59;  Co.,  65  Iowa  440. 

Matter  of  New  York,  etc.,  R.  Co.,  62  4.  State  v.  Easton,  etc.,  R.  Co.,  36 

Barb.  (N.  Y.)  85.  N.  J.  L.  181 ;  Piatt  v.  Bright,  29  N.  J. 

3.  Keener  v.  Union  Pac.  R.  Co.,  31  Eq.  128, 19  Am.  Ry.  Rep.  95;  Severin 
Fed.  Rep.  126.  Thus  notice  to  the  hus-  v.  Cole,  38  Iowa  463,  distinguiskhg 
band  will  not  bind  the  wife,  Whitcher  Boynton  v.  Peterborough,  etc.,  R.Co., 
V.  Benton,  48  N.  H.  157;  Grosser  t;.  4  C5ush.  (Mass.)  467. 
Rochester,  148  N.  Y.  235 ;  nor  will  no-  5.  Hunt  v.  Smith,  9  Kan.  137. 
tice  to  a  life  tenant  affect  the  remain-  6.  Agents. — Where  the  agency  is  duly 
derman,  Chicago,  etc.,  R.  Co.  v.  proven  the  notice  may  be  served  upon 
Smith,  78  111.  96;  nor  notice  to  a  tres-  an  agent  of  the  owner  residing  on  the 
passer,  the  real  owner,  Dunlap  v.  land.  Chase  County  v.  Cartter,  30 
Toledo,  etc.,  R.  Co.,  46  Mich.  190.  A  Kan.  581.  So  also  notice  to  a  corpo- 
notice  directed  to  a  person  named,  ration  owning  land  may  be  served  upon 
'*and  all  others  owning  or  having  an  its  agent,  but  a  notice  to  an  agents 
interest"  in  the  land,  is  not  notice  to  and  served  upon  him,  will  not  bind  the 
a  person  not  named ;  but  if  he  appeals  company.  Evans  v.  Santana  Live 
from  an  assessment  had  under  the  no-  Stock,  etc.,  Co.,  81  Tex.  622.  But  no- 
tice he  is  estopped  to  claim  want  of  tice  of  the  time,  when  a  railway  route 
notice.  Ellsworth  v.  Chicago,  etc.,  R.  is  about  to  belaid  oflF,  to  the  special 
Co.,  91  Iowa  386.  agent  of  a  town  company  appointed  to 

Tenant  wHen  Not  Entitled  to  Notice. —  sell  property  at  specified  prices,  to  re* 

A  tjiiant  Avhose  name  does  not  appear  ceive  payment  on  such  sales,  and  to 
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Unknown  Owners. — Where  the  real  owners  are  unknown,  service  of 
the  notice  should  be  made  on  the  apparent  owners,  those  who, 

paj  the  taxes  on  the  property,  is  no-  either  to  a  mortgagor  or  mortgagee 

tice  to  the  company.     Memphis,  etc.,  in  the  actual  possession  of  the  land. 

R.  Co.  V.  Parsons  Town  Co.,  26  Kan.  Cool  v.  Crommet,  13  Me.  250.    And 

503,  14  Am.  &  Eng.  R.  Cas.  379.  in  New  Hampshire  the  mortgagor  in 

Ezecnton    and     Artminletrators.  —  In  possession   is   ordinarily    the    proper 

Michigan  notice  to  an  executrix  of  a  person  to  be  notified  of  the  hearing, 

deceased  landowner  is  good,  not  only  and  to  receive  the  award  of  damages. 

as' to  her  personal  interest,  but  also  Gurnsej  v.   Edwards,  26  N.  H.  224. 

binds  those  whom  she  represents  as  So   also    in   Massachusetts,    Read   v. 

executrix.     Her  appearance  gives  ju-  Cambridge,  126  Mass.  427. 

risdiction  where  the  estate  is  still  in  ad-  Mortgagee. — The  mortgagee  of  land 

ministration,  the  rights  of  the  heirs  and  is  an  owner  in  such  a  sense  as  to  be 

devisees  being  secured  by  her  personal  entitled  to  notice  of  the  assessment  of 

liability  and  that  of  her  sureties.    Bar-  damages.     Severin   v.  Cole,  38  Iowa 

lage  luDetroit,  etc.,  R.  Co.,  54  Mich.  463.     This   is   undoubtedly   so   if  the 

5^,  17  Am.  &  Kng.  R.  Cas.  131.     But  mortgagee   be   in    possession    at    the 

in  Missouri  notice  of  such   proceed-  time,  Parker's  Petition,  36  N.  H.  84; 

lags  given   to   an  administrator  will  for    otherwise    he   may   subsequently 

not  be  notice  to  the  heirs ;  they  must  foreclose    his   mortgage   on  the   land 

be  personally   notified.     Boonville  v.  taken.     Sherwood    v.    Lafayette,    109 

Ormrod,  26  Mo.  193.  Ind.  411 ;  Warwick  Sav.  Inst,  v,  Provi- 

Influtt  Owners. — A  statute  requiring  dence,  12  R.  1. 144;  Piatt  v.  Bright,  29 

that  the  owner  of  each  parcel  of  land  N.  }.  Eq.  128.     Where  the  mortgagee 

proposed  to  be  taken  shall  be  served  is  not  in  possession,  the  better  opinion 

with  notice  does  not  require  service  is  that  he  is  not  entitled  to  notice,  the 

on  an  infant  owner  in  p>erson,  but  the  mortgagor  while  in  possession  being 

court  may  order  such  service    if,    at  regarded  as  the  owner  of  the  land  for 

anj  time  during  the  proceedings,  it  is  this  purpose.     Parish   v.    Gilmanton, 

suggested  that  there  are  infant  owners  11  N.  H.  293;  Chicago,  etc.,  R.  Co.  v. 

within  the  county  who  have  attained  Sheldon,  53  Kan.  169;  but  it  has  been 

the  age  of  discretion,  and  who  ought  held  that   a  mortgagee  whose  mort- 

to  be  personally  notified.     The  guard-  gage  is  recorded  is  entitled  to  notice, 

ian  of  an  infant  owner  must  be  noti-  although   not  in  possession,  as  with- 

fied,  however,    and   may   appear  and  out  it  he  might  lose  his  entire  secu- 

make  all  proper  defenses  on  behalf  of  rity  by  proceedings  carried  on  without 

Ills  ward;  and  if  he  does  not  so  appear  his  knowledge  or  consent,  Wilson  v. 

and  defend,  the  court  should  appoint  European,  etc.,  R.  Co.,  67  Me.  358; 

a  guardian a</  litem,    Charleston,  etc.,  Dodge  v.  Omaha,  etc.,  R.  Co.,  20  Neb. 

Bridge  Co.  v.  Comstock,  36  W.  Va.  281.     See  also  Gray  v.  Case,  51  N.  J. 

•263.    To  lay  out  a  road  on  the  lands  Eq.  426. 

of  a   minor,  without    notice    to    his  Overseer. — An   overseer  residing  on 

guardian,  or  some  one  interested  for  and  conducting  a  farm  for  a  nonresi- 

him,  is  a  fatal  error  although  damages  dent   owner  may  be   properly  served 

majhave  been  assessed  in  his  favor,  with  the  notice.     Kimmey's  Petition, 

Neeld's  Road  Case,  i  Pa.  St.  353.  5  Harr.  (Del.)  18. 

Letsees  and  tenants  whose  names  do  Owner   of  A4Joinlng    Lands. — In   the 

not  appear  on  the  assessment  roll  are  condemnation  of    lands   under  water, 

not  entitled  to  notice  under  the  New  belonging  to  the  state,  the  owner  of 

i'ork  Act  of  May  6,  1884,  in  relation  adjoining  uplands  has  no  such  interest 

to  street  surface  railroads,  providing  as  entitles  him  to  notice.      Matter  of 

in  section  5  that  notice  shall  be  served  New  York,  etc.,  R.  Co.,  29  Hun  (N. 

upon  the  property  owners  only,  along  Y . )  269. 

the  line  of  the  road,  whose  names  ap-  Person  wHose  Land  wonld  be  Crossed. 

pear  on  the  assessment  roll.     Matter  — Where  a  landowner  files  a  petition 

oi  Broadway  Surface  R.  Co.,  34  Hun  under  N.  Y.  Act  of  1870,  c.  560,  §  i, 

(N*.  Y.)  414.  amending  the  general  railroad  Act  of 

Vortgacor. — In  Maine  notice  of  the  1850,  asking  the  appointment  of  com- 

locaiion  of  a  townway  may  be  given  missioners    to    change    the  proposed 
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by  the  records,  appear  to  be  the  owners ;  *  and  the  unknown 
owners  should  be  notified  by  posting  or  publishing  the  notice.* 

3.  Form  and  Sufficiency — a.  Generally. — While  the  legislature 
cannot  dispense  with  the  giving  of  notice,  it  may,  by  statute, 
prescribe  the  kind  of  notice  and  the  mode  of  giving  it.' 

BeMonable  Kotioe. — Sometimes  the  statute  gives  no  further  indi- 
cation of  the  kind  of  notice  to  be  given  or  the  manner  of  giving 
it,  than  that  it  be  a  reasonable  notice;  in  such  cases  the  reason- 
ableness of  the  notice  as  regards  time  will  depend  to  some  extent 
on  the  place  of  residence  of  the  person  to  be  notified;*  and  as 
regards  the  manner  of  giving  it,  either  personal  service,*  publi- 
cation in  a  county  paper,*  or  mailing  will  as  a  general  rule  satisfy 
the  statute^ 

b.  Formal  Requisites. — The  notice  should  be  in  writing,* 

• 

location  of  a  railroad,  it  is  necessary,  must   be    made  before  proceeding  as 

in    order   to    render    the    proceeding  against  unknown  owners,  or  the  court 

valid,  that  a  third  person,  whose  land  will  stay  the  proceedings  until  such 

would   be   crossed    if    the   change   be  inquiry  be  made.    Harbeck  v.  Toledo, 

made,  should  have  notice.     Norton  v,  ii  Ohio  St.  219,  where  the  court  imi- 

Wallkill  Valley  R.  Co.,  63  Barb.  (N.  mate  that  the  failure  to  use  such  dili- 

Y.)  77,    reversing  61    Barb.    (N,   Y.)  gence  cannot,  however,  be  availed  of 

476,  42  How.  Pr.  (N.  Y.)  228.  on   error  to  review  the  judgment  of 

PurduuMTB. — In  California  notice  to  condemnation, 

the  owner,  when   the  proceedings  are  8.  Owners  of  Ground,  etc.,  r.  Albanj, 

commenced,  is  not  notice  to  one  who  15  Wend.  (N.  Y.)  374;  Hornellsville 

purchases  from  him  pending  the  pro-  Electric  R.  Co.  v.  New  York,  etc.,  R. 

ceedings.      Curran    v,    Shattuck,    24  Co.,  83  Hun  (N.  Y.)  407. 

Cal.  427.     The  contrary,  however,  is  4.  Where  the  owners  were  trustees 

held  in  Wisconsin.    Plumer  v.  Wausau  of  an  academy,  and  a  majority  of  them 

Boom  Co.,  49  Wis.  449.  lived  in  the  town  where  the  road  was 

Station  Agent. — The  station  agent  of  contemplated  to  be  laid  out,  it  was 

a  company  at  the  dt»pot  on  the  grounds  held  that  a  notice  of  seven  days  was 

through  which  a  highway  is  proposed  sufficient.      Belfast   Academy  r.  Sal- 

to  be   laid   is   the    occupant  of    such  mond,  11  Me.    109.     No   time   being 

grounds,  within  the  meaning  of  Wis.  mentioned   in   the  statute,  the  notice 

Rev.  Stat.,  §   1267,  upon  whom  notice  may  be  served  any  time  before  the  re- 

of   the   supervisors*   meeting   may  be  turn  day,   in   which  case   the  owner 

serv'ed,  and  service  upon  such  agent  is  must  show    the  insufficiency   of  the 

also  valid  if  it  would  be  valid  were  it  a  service.     Muire  v.  Falconer,  10  Grttt. 

summons  in  an  action  against  the  rail-  (Va.)  12;  Williams  r.  Hartford,  etc., 

way  company.     State  z\  O'Connor,  78  R.  Co.,  13  Conn.  397. 

Wis.  282.     Contra  in  Minnesota,   In  re  5.  See  infra,  V.  4.  a.  Personal  Senh 

St.  Paul,  etc.,  R.  Co.,  36  Minn.  85,  28  ice. 

Am.  &  Eng.  R.  Cas.  255.  6.  Freetown   v.   Bristol  County,  9 

A  Tenant  of  the  Freehold  should  be  Pick.  (Mass.)  46.    See  infra,  V.  4.  ^• 

ser\xd  with  notice  where  he  is  a  ten-  Posting. 

ant  in  possession,  and  apparently  the  7.  Crane  v.  Camp,  12  Conn.  464- 

visible  owner.      Culpeper   County  r.  8.  But  a  written  notice  that  a  right 

Gorrell,  20  Gratt.  (Va.)  484.  of  way  will  be  required   is  unncccs- 

Wldow  and  Heln. — Notice  to  a  widow  sary  when  the  owner  has  notice  other- 
only,  whose  interest  was  only  a  dower  wise  of  the  intended  entry  for  such 
estate,  will  not  bind  the  heirs ;  they  also  purpose.  Tompkins  v.  Augusta,  etc., 
should  be  notified.  New  Orleans,  etc.,  R.  Co.,  37  S.  Car.  382;  and  under  Cal. 
R.  Co.  ?'.  Frederic,  46  Miss.  i.  Polit.  (iode,  §  2685. 

1.  Wilson  t'.  Hathaway,  42  Iowa  173.  The  notice  required  to  be  given  by 

2.  Healey  v.  Newton,  119  Mass.  480.  the  viewers  to  the  owner  of  the  land 
DUlgent  Inquixy  for  the  real  owners  over  which  the  road  passes,  of  the  pro* 
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and  signed  by  some  one.*     For  other  requirements  in  respect  of 
form,  the  local  statutes  should  be  consulted.* 
c.  What  Notice  should  Contain. — Owing  to  the  great 

diversity  of  the  statutory  provisions,  the  only  general  rule  as  to 
the  proper  contents  of  the  notice  that  can  be  safely  formulated, 
is  that  it  must  substantially,  if  not  strictly,  follow  the  require- 
ments of  the  statute.*  The  purpose  of  such  statutes  clearly  is  to 
give  the  landowner  an  opportunity  to  protect  his  interests  by 
attendance.  Where  the  form  or  mode  of  notice  is  not  prescribed 
he  should  be  apprised  of  the  proceedings  to  be  instituted,  the 
property  to  be  taken,  and  of  the  time  and  place  of  meeting.* 
The  nature  of  the  proposed  action  and  the  object  sought  to  be 
accomplished  should  also  be  stated.* 

posed  route,  need  not  be  in  writing,  been  filed  or  given  as  required  by  sec- 

Humboldt   County    v.   Dinsmore,   75  tions  48  and  49  of  said  act.     Missouri 

Gal.  604.  River,  etc.,  R.  Co.  v,  Shepard,  9  Kan. 

1.  Road  Notices,  5  Harr.  (Del.)  324.  647. 

Contra,  when  the  statute  does  not  pre-  8.  In  re  Mount  Pleasant  Ave.,  10  R. 

scribe,  Wriglit  v.  Wells,  29  Ind.  354.  I.  320;  Woolsey  v,  Hamilton  County, 

It  has  been  held  that  the  commis-  32  Iowa  130;  Abbott  v^  Scott  County, 
sioners  appointed  to  make  the  con-  36  Iowa  354.  See  also  supra^  II.  3. 
demnation  may  give  and  sign  the  Strict  Compliance  with  Statute  Ms- 
notice  of  condemnation,  Clement  v,  seniial, 

Wichita,  etc.,  R.  Co.,  53  Kan.  682;  and  4.  Reitenbaugh  v,  Chester  Valley 
that  all  need  not  sign,  the  name  of  the  R.  Co.,  21  Pa.  St.  100;  Matter  of  New 
chairman  affixed  to  the  notice  being  York  El.  R.  Co.,  70  N.  Y.  327;  Van- 
enough,  Parish  v.  Gilmanton,  11  N.  wicklef  .Camden,  etc.,  R.,  etc.,  Co.,  14 
H.  293.  As  respects  the  notice  to  be  N.  J.  L.  162 ;  Doughty  v,  Somerville, 
jriven  by  petitioners  for  a  highway  in  etc.,  R.  Co.,  3i  N.  T.  L.  442,  32  N.  J. 
AV6rasjta,  at  least  ten  petitioners  must  L.  495;  Ross  t;.  Eltzabetntown,  etc., 
sign  it.  State  v.  Otoe  County,  6  Neb.  R.  Co.,  20  N.  J.  L.  230;  Williams  v, 
129.  The  notice  of  hearing  before  the  Hartford,  etc.,  R.  Co.,  13  Conn.  397; 
supervisors  may  be  signed  by  their  Quincy,  etc.,  R.  Co.  v.  Taylor,  43  Mo. 
clerk.  Williams  v.  Mitchell,  49  Wis.  35;  Quincy,  etc.,  R.  Co.  v,  Kellogg,  54 
2&^  Mo.  334;    Chicago,   etc.,   R.   Co.   v» 

3.  HottM  In  Form  of  Complaint.— The  Smith,  78  111.  96;  Baltimore  Belt  R. 

charter  of  a    turnpike    company,   in  Co.  v.  Baltzell,  75  Md.  94,  51  Am.  & 

providing  the  mode  of  assessing  dam-  Eng.  R.  Cas.  669. 

agesforSie  condemnation  of  the  right  The    notice   given    should  indicate 

of  way,  directed  the  giving  of  notice  correctly  the  authority   invoked  and 

to  a  justice  of  the  peace  of  the  county,  the  proceedings  intended.    Leavitt  v. 

without  prescribing  the  form  or  con-  Eastman,  77  Me.  117.     It  must  be  of 

tents  of  such  notice.    It  was  held  that  such    a    character    as  to  inform    the 

the  fact  that  a  written  instrument  filed  owner  that  it  is  his  land  which  is  about 

before  a  Justice  by  said  company,  in  a  to  be  taken  for  public  use,  and  if  he  is 

proceeding  to   condemn  the  right  of  not  so  informed  the  proceeding  is  void, 

way  over  land,  after  giving  notice  to  Qiiackenbush  v.  District  of  Columbia, 

the  justice,   assumed   the  form   of  a  20  D.  C.  300. 

complaint  against  the  owner  of  the  A    notice  of    an  alteration   to   run 

land,  did  not  vitiate  the  notice  or  ren-  northerly  from  one  point  to  another, 

dcr  it  bad  on  demurrer.     Heady  v,  **  over  the  most  practicable  route  for 

Vevay,   etc.,  Turnpike  Co.,  52  Ind.  a  road,"  was   insufficient.     Potter  v, 

"7-  Ames,  43  Cal.  75. 

^lUnS  of  Kap  need  Not  Preoede  Notice.  0.  Quincy,  etc.,  R.  Co.  v.  Taylor, 

-;;-The  notice  authorized   by  Kansas  43  Mo.  35,  where  it  is  held  that   in 

Gen,  Stat,  c.  23,  ^  86,  is  sufficient,  even  order  that  the  landowner  may  under- 

though  no  map,  profile,  or  notice  has  stand  the  nature  and  object  of  the  pro- 
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d.  Time  and  Place. — Ordinarily,  the  notice  must  specify  the 
time  and  place  at  which  the  proposed  action  will  be  had  or  pro. 
ceedirgs  taken  J  The  owner  is  entitled  to  notice  of  time  and 
place  as  to  each  step  in  the  proceedings  in  its  nature  final.^ 

As  B^ginii  Hm^  the  notice  must  strictly  follow  the  statute;  a 
notice  for  any  other  number  of  days  than  the  statute  prescribes 
is  void.* 

A  BMctiFtiffii  of  tka  P1m»  iC  KMtiBgy  as  in  a  named  village  without 
more  particularly  locating  the  place,^  or  as  "  at  the  site  of  the 
proposed  road  in  said  town/*  is  too  indefinite,  and  rendei^  the 
proceedings  void.* 

e.  Notice  of  Adjournment  or  New  Proceedings.— When 

the  parties  interested  are  duly  notified  of  the  time  and  place  of  a 
meeting  of  the  commissioners,  or  other  tribunal,  no  new  notice  to 
them  is  necessary  of  the  time  and  place  of  an  adjourned  meet- 
ing;*  but  where  no  meeting  is  held  at  the  appointed  day,  or  an 
indefinite  adjournment  is  had  subject  to  the  call  of  some  mem- 
ber of  the  tribunal,  a  new  notice  is  requisite.^  So  also  where 
one  of  the  commissioners  declines  to  serve,  or  one  of  the  jurors 

ceedings  the  substance  of  the  petition  317;  Croft  t'.  Bennington,  etc.,  R.Ca, 

must  be  stated  in  the  notice.  64.  Vt.  i. 

PropoMd  Actton. — Where  the  statute  The  fact  that  the  petition  was  heard 

prescribed  notice  of  a  meeting  to  "  de-  at  a  later  day  than  the  one  named  in 

cide  upon ''  an  application  for  a  road,  the  notice  does  not  oust  the  court  of 

a  notice  that  the  commissioners  would  jurisdiction  where  the  owner  did  not 

meet  to  **  make  an  examination  or  sur-  appear  in  court  on  the  dajr  named  in 

vey,''  or  to  "  take  into  consideration  the  notice.      Thompson  v.  ChicagOi 

theapplication,"  was  held  bad.    Austin  etc.,  R.  Co.,  110  Mo.  147. 

V,  Allen,  6  Wis.  134;   Babb  v.  Carver,  4.  Highway  Com'rs  v.  Hoblit,  19  111. 

7   Wis.    134.     To    the   same  eflFect   is  App.  259;  Minneapolis,  etc.,  R.  Co.  r. 

Fitchburg   R.    Co.  v,  Fitchburg,  121  Kanne,  32  Minn.  174;  In  re  Johnson, 

Mass.  132.  49  N.  J.  L.  381. 

PnzpOM  of  the  Taking. — A  notice  that  6.  Hammon  v.  Highway  Com'rs,  38 

the  selectmen,   in  accordance  with  a  III.  App.  237.     So  also  in*  designating 

vote  of  the  town,  will  on  a  certain  day  the   court,  a  statement  in  the  notice 

lay  out  and   assess  damages  for  the  that  a  petition  will  be  presented  "  to 

taking  of  a  lot  of  land,  but  not  stating  the  Special  Term  of  the  Supreme  Court 

that  it  is  for  a  schoolhouse,  is  insuffi-  of  New  York,"  is  not  sufficient  under 

cient.    Harris  v,  Marblehead,  10  Gray  the  N.  Y.  Code  Civ.  Pro.,  ^  3361,  which 

(Mass.)  40.  requires  a  notice  of  the  time  and  place 

1.  Public  Roads,  5  Harr.  (Del.)  174;  at  which  will  be  presented  a  petition 

Logansport  v.  Pollard,  50  Ind.  151.  **  to  a  Special  Term  of  the  Supreme 

This  is  in  the  nature  of  a  condition  Courtheld  in  the  judicial  district  where 

precedent  to  any  action  on  the  part  of  the  property  or  some  portion  of  it  is 

the  commissioners,  and  to  the  exercise  situated."    Such  notice  is  applicable  to 

of  the  power  to  appropriate  the  land,  a  special  term  held  at  any  place  in  the 

Wood  V.  Highway  Com'rs,  62  111.  391 ;  state,  and  under  it  the  court  would  ac- 

New  Orleans,  etc.,  R.  Co.  v,  Frederic,  quire  no  jurisdiction.  Matter  of  Broad- 

46  Miss.  I.  way,  etc.,  R.  Co.,  69  Hun  (N.  Y.)  275. 

8.  Seifert  v.  Brooks,  34  Wis.  443 ;  6.  New   Salem,  Petitioner,  6  Pick. 

Bx  p,  Reynolds,  52  Ark.  330.  (Mass.)  470;  Com.  v.  Berkshire  County, 

8.  Public  Roads,  5  Harr.  (Del.)  174;  8  Pick.  (Mass.)  343. 

Logansport  v.  Pollard,  50   Ind.    151 ;  7.  Pegler   v.   Highway  Com'rs,  34 

Wallkill  Valley  R.  Co.  v.  Norton,  12  Mich.  359;  Memphis,  etc.,  R.  Co.  v. 

Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  Parsons  Town  Co.,  26  Kan.  503. 
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dies  or  leaves  the  country,  such  change  in  the  personnel  of  the 
tribunal  requires  a  new  notice.* 

/.  Describing  the  Property.— If  the  statute  so  requires, 

the  property  sought  to  be  taken  must  be  particularly  described 
in  the  notice,  or  at  least  with  such  certainty  as  to  apprise 
the  landowner  what  property  is  proposed  to  be  taken.*  In  the 
absence  of  such  statutory  requirement  the  property  taken  need 
not  be  particularly  described  or  designated.^ 

Deaoriliing  the  Looation  or  ImproTement. — In  highway  and  street  cases 
the  location  of  the  termini,*  and  the  nature  and  extent  of  the  pro- 
posed improvement,  should  be  definitely  stated  in  the  notice.* 

1  flervioe— ^.  Personal  Service,  if  the  statute  requires  it, 
must  be  the  mode  adopted,  or  the  proceedings  will  be  void  ;•  but 

1.  State  V,  Plainfield,  41  N.  J.  L.     Coster  v.  New  Jersey  R.,  etc.,  Co.,  23 
,138;  Anderson  v.  St.  Louis,  47  Mo.     N.  J.  L.  227. 

479.    But  in  Matter  of  Broadway  Wid-  A   notice   stating  thaj  some  of  the 

ening,  63  Barb.    (N.    Y.)  572,  it  was  lands  were  unimproved,  whereas  all 

held  that  anew  commissioner  can  be  were  improved.  Snyder  v.  Trumpbour, 

appointed  in  place  of  one  resigning,  38  N.  Y.  355. 

without  a  new  notice.  In  Matter  of  Newland  Ave.  (Supreme 
In  GasM  of  Rehearing  or  KeasBeasmeiit  Ct.),  38  N.  Y.  St.  Rep.  796,  in  a  pro- 
of damages  there  must  be  a  new  no-  ceeding  to  take  lands  under  the  charter 
lice.  People  v.  Tallman,  36  Barb.  (N.  of  Jamestown  (Laws  of  1886,  c.  84), 
Y.)  223.  an  objection  was  made  that  the  land 

2.  Stater.  Elizabeth,  32  N.  J.  L. 357;  of  a  property  owner  was  incorrectly 
Matter  of  Orange  St.,  50  How.  Pr.  (N.  described  in  the  notice,  and  that  a  part 
Y.  Supreme  Ct.)  244;  Kuschke  v.  St.  was  omitted.  It  was  held  that  such  an 
Paul,  ^5  Minn.  225.  As  to  the  descrip-  objection  went  to  the  effect  and  not  to 
tion  ot  the  property  in  the  pleadings,  the  regularity  of  the  proceeding,  and 
see  infra^  VII.  6.  Description  of  the  that  the  city  would  not  acquire  title  to 
Premises.  any  more  of  the  land  in  question  than 

8.  Doughty  V,   Somerville,  etc.,  R.  was  embraced  in  said  notice. 

Co.,  21  N.  J.  L.  442 ;  Wilkin  V.  First  Div.  4.  /»  r^  Highway,  16  N.  J.  L.  391 ; 

St.  Paul,  etc.,  K.  Co.,  16  Minn.  271,  State  v.  Green,  18  N.  J.  L.  179;  State 

where  the  lands  were  referred  to  as  v.  Elizabeth,  32  N.  J.  L.  357. 

being  on  the  line  of  a  designated  divi-  5.  Albany  St.   Opening,  6  Abb.  Pr. 

sion  of  the  railroad  or  branches.  (N.  Y.  Supreme  Ct.)  273;  Matter  of 

DescrlptloiiB  HeXdSufflclent.^Thefol-  Central  Park,  51  Barb.  (N.  Y.)  277. 

lowing  have  been  held   sufficient  de-  6.  Lohman  v.  St.  Paul,  etc.,  R.  Co., 

scriptions  of  the  property  sought  to  be  18  Minn.  174 ;  Adams  v,  Clarksburg,  23 

taken,  so  far  as  the  notice  is  concerned :  W.  Va.  203. 

A  certain  number  of  feet  on  each  side  In  Indiana   the  delivery  of  the  act 

ofthecentre  line  ofthe  railroad,  **as  the  of  appropriation  to  the  owner  of  the 

same  is  located,  staked,  and  marked."  land,  or  guardian,  is  the  first  notice 

Lower  v.  Chicago,  etc.,   R.  Co.,   59  required  by  the  statute,  and  this  must 

Iowa  563,   10  Am.  &    Eng.  R.  Cas.  be  done  before  the  appointment  of  the 

'7-  appraisers.    Swinney   v.    Ft.  Wayne, 

Part  of  the  owner's  land  lying  on  a  etc.,  R.  Co.,  59  Ind.  205. 
certain  street,  between  the  intersections  In  Massachusetts  the  notice  required 
of  two  other  streets,  with  a  reference,  by  statute  to  the  owner  of  land  in- 
fer further  description,  to  the  ordi-  eluded  within  a  railroad  location,  of  a 
nance  under  which  the  improvement  petition  for  authority  to  take  land,  will 
was  to  be  made.  State  v.  Plainfield,  be  presumed.  It  is  not  necessary  that 
41  N.  ].  L.  138.  all  the  landow^ners  should  be  notified 

"  The  land  late  of  C.  in  the  town.ship  personally  by   name.     Brock  v.   Old 

^»  H.,  now  occupied  by  the  New  Jersey  Colony  R.  Co.,  146  Mass.  194,  33  Am. 

R.  Co.  as  the  location  of  its  track. ^'  &  Eng.  R.  Cas.  96. 
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the  fact  that  a  statute  does  not  require  personal  notice  does 
not  render  the  statute  void.*  Notice  may  be  served  by  reading 
it  where  the  statute  requires  personal  service,*  and  the  petitioner, 
or  one  of  them  if  there  are  two  or  more,  or  any  other  person,  may 
serve  the  notice,  unless  the  statute  provides  otherwise.'  Per- 
sonal  service  is  generally  required  as  respects  resident  owners 
and  occupants  of  the  land.^ 

b.  Posting. — A  statute  providing  that  notice  may  be  sened 
generally  —  even  upon  resident  owners  —  by  posting  the  notice, 
and  that  personal  service  shall  not  be  required  in  any  case,  is  not 
unconstitutional,^  but  posting  cannot  be  resorted  to  in  the  absence 
of  a  statute  authorizing  it,  and  the  statute  must  be  strictly 
followed,  and  the  proof  of  service  must  so  show.* 

XAiling. — Where  the  statute  relative  to  notice  applies  only  to 
owners  resident  in  the  state,  the  mailing  of  a  notice  to  non- 
resident owners  is  reasonable  notice.^ 

c.  Publication.  (See  also  article  Publication.)— Where 
actual  service  cannot  be  had,  as  in  the  cases  of  nonresident  or 
unknown  owners,  constructive  service,  if  authorized  by  stat- 
ute, is  "due  process  of  law;***  but  the  statute  must  be  strictly 


1.  Daviest;.  Los  Angeles,  86  Gal.  37. 
%.  Green  v.  State,  56  Wis.  583. 

3.  Sanborn  v.  Meredith,  58  N.  H. 
150;   McClure  x\  Groton,  50  N.  H.  49. 

4.  Hunt  v.  Smith,  9  Kan.  137;  Chi- 
cago, etc.,  R.  Co.  t'.  Swan,  120  Mo. 
30;  State  7'.  Fond  du  Lac,  42  Wis. 
287;  Trester  v.  Missouri  Pac.  R.  Co., 
33  Neb.  171. 

Service  In  Another  State. — Where  the 
law  required  personal  service  or  the 
leaving  of  the  notice  at  the  owner's 
place  of  abode,  personal  ser\Mce  in  an- 
other state  on  a  nonresident  owner  \vas 
held  good.  Saginaw,  etc.,  R.  Co.  r. 
Bordner  (Mich.  1896),  66  N.  W.  Rep. 
62 ;  State  v.  Hudson  River  R.,  etc.,  Co. 
(N.  J.  L.  1892),  25  Atl.  Rep.  853. 

5.  Davies  v.  Los  Angeles,  86  Cal. 


returned  in  time  to  attend  the  hearing, 
but  did  not  appear.  The  service  was 
held  to  be  sufficient. 

Notice  Mailed  to  Incorrect  Addren.- 
Where  the  statute  directs  notice  to  be 
mailed  to  nonresidents  whose  ad- 
dresses are  known,  a  notice  directed  to 
a  place  other  than  the  correct  one, 
which  is  stated  in  the  petition,  will  be 
a  nullitj.  Morgan  r*,  Chicago,  etc., 
R.  Co.,  36  Mich.  428. 

8,  Huling  V.  Kaw  Vallej  R.,  etc., 
Co.,  130  U.  S.  559,  39  Am.  &  Eng.  R. 
Cas.  52 ;  Baltimore,  etc.,  R.  Co.  r. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.812. 

Kaneas. — Under  Comp.  Laws,  c.  33. 
publication  of  a  notice  directed  to  per- 
sons owning  lands  on  the  line  of  anil- 
road,  as  the  same  was  or  might  be  lo- 


37;  Chicago,  etc.,  R.  Co.  t'.  Swan,  120    cated  through  a  certain  section,  that 


Mo.  30;   Mississippi    River,   etc.,   R. 
Co.  V.  Jones,  54  Mo.  App.  529. 

6.  People  V,  La  Grange  Tp.  Board, 
2  Mich.  187 ;  Whitely  v.  Platte  County, 
73  Mo.  30. 

7.  Crane  v.  Camp,  12  Conn.  464. 


the  commissioners  on  a  certain  dale 
would  proceed  to  lay  oflF  the  route  for 
said  road  through  said  section,  and  ap- 
praise the  value  and  assess  the  dam- 
ages, is  sufficient  to  support  the  con- 
demnation of  lands  in  such  section  bj 


In  Ives  V.  East  Haven,  48  Conn.  272,  the  company.     Huling  v.  Kaw  Yaller 

an  order  was  made  that  N.  should  be  R.,  etc.,  Co.,  130  U.  S.  559,  39  Am.  k 

notified,  as  a  landowner,  of  the  time  Eng.  R.  Cas.  52. 
and  place  of  tlie  hearing.    An  officer        An  owner  of  land  is  not  in  the  ac- 

called  at  N.*s  house  to  leave  a  certified  tual  occupancy  of  the  same,  within  the 

copy  of  the  order,  but  found  that  he  meaningof  section  49  of  the  Kansas  Act 

and  his  family  had   gone   to  another  concerning  private  corporations,  un- 

state.     The  paper  was  then  mailed  to  less  he  is  an  actual  resident  thereon; 

N.,  and  he  received  it  next  day.     N.  and  where  such  owner  is  not  an  actual 
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complied  with,  or  the  proceedings  will  be  void.* 

TiBM  of  FabliMtion. — The  notice  must  be  published  for  the  full 
period  prescribed  in  the  statute,  or  the  court  will  not  acquire 

jurisdiction   over  parties   who  do   not    appear.*     The   notice 
takes  effect   from  its  first  publication  and  not  from  its  date.^ 

■ 

occupant  of  the  land,  notice  of  an  ap-  ''copj  of   the  application,"   is  not  a 

propriation  of  a  part  of  the  same  for  a  compliance  with  this  statutory  prereq- 

right  of  waj  for  a  railway,  given  by  uisite,  and  does  not  confer  upon  the 

publication  in  a  newspaper,   as   pro-  court  or  judge  authority  to  make  an 

vided  by  amended  section  86  of  said  order  appropriating  the  lands.     Har- 

act(Laws  1870,0.74,  ^  i),  is  sufficient,  beck  v.  Toledo,  11  Ohio  St.  219. 

Hunt  V.  Smith,  9  Kan.  137.  Where  notice  is   given,  by  publica- 

IBiiiieBOta, — In  proceedings  in   rem  tion  in  a  newspaper,  that  if  the  owner 

for  the  condemnation  of  land,  and  the  fails   to    apply  for  an    assessment  of 

assessment  of    the  owners'   damages  damages  by  a  date  named,  then  the 

therefor,  it  is  competent  for  the  legis-  railroad  company  will  apply  therefor, 

lature  to  provide  for  constructive  no-  and  that  the  appraisement  will  be  made 

tice  of  the  proceedings  to  the  parties  at  the   premises   on  a  day  and   hour 

interested  by  publication.     St.  Paul,  named  in  the  notice,  such  publication 

etc.,  R.  Co.  V,  Minneapolis,  35  Minn,  will  give  no  authority  for  the  assess- 

141,  24  Am.  &  Eng.  R.  Gas.  309.  ment  of  damages  nine    months  after 

Under  Gen.  Stat.  1878,  c.  34,  §  15,  it  the  date  fixed  therefor  in  the  notice. 

is  a  condition  precedent  to  the  right  Hull  v.  Chicago,  etc.,  R.  Co.,  21  Neb. 

to  make  service  by  publication  of  the  371. 

notice  therein  required,  upon  nonresi-  Kind  of  Newspaper. — Where  notice  is 

dent  landowners  or  those  whose  resi-  required  to  be  published  in  two  news- 

dence  is  unknown,   that  an    affidavit  papers,    English  newspapers  are  pre- 

shall  have  been  filed,  showing  the  fact  sumed  to  be  intended,  and  a  sheet  con- 

of  the  nonresidence,  or  that  after  dili-  taining    nothing   but  advertisements, 

gent  inquiry   the   residence  of    such  and  printed  for  gratuitous  distribution, 

owner  is  unknown  or  cannot  be  ascer-  is  not  a  newspaper.     Tyler  v,  Bowen, 

tained.    Brown  v,  St.  Paul,  etc.,  R.  i  Pittsb.  (Pa.)  225. 

Co., 38  Minn.  506, yi?//{>wi»^  Barber  V.  2.  Stanford  zk  Worn,  27  Cal.   171; 

Morris,  37  Minn.  194.  Rifenburg  v,  Muskegon,  83  Mich.  279. 

WlsooDfllii. — Rev.  Stat.,  ^  1846,  pro-  A  requirement  that  the   notice  be 

viding  that  notice  of  the  proceedings  published  in  one  or  more  papers  for 

for  the  condemnation  of  land  may  be  three  consecutive  weeks,  in  a  village 

given  by  publication  even  to  resident  where  there  is  only  one  daily  paper,  is 

owners,  is  constitutional.    Winnebago  satisfied  by  publication  in  two  papers 

Furniture  Mfg.  Co.  v.  Wisconsin  Mid-  once  in  each  week  for  three  consecu- 

land  R.  Co.,  81  Wis.  389,  distinguish-  tive  weeks.     Betts  v.  Williamsburgh, 

ing  Seifert  v.  Brooks,   34  Wis.  4^.3;  15  Barb.  (N.  Y.)  255. 

State  V.  Fond  du  Lac,  42  Wis.  287.  8.  Riche  r.  Bar  Harbor  Water  Co.,  75 

1.  Brush   V.    Detroit,   32   Mich.  43,  Me.  91,  where  the  charter  of  the  water 

where  the  proceedings  were  held  void  company   provided    that   "notice    of 

for  this   reason   at   the   instance  of  a  such  location  shall  be  given  to  all  per- 

party  who  had  himself  been  personally  sons  affected  thereby,  by  publication 

served.  in  some  public  newspaper."  The  com- 

Btatiite  must  be  Strictly  Followed. —  pany  gave  notice  in  a  newspaper  that. 

Where  the  statute  required  a  city,  as  a  **  for  the  purpose  of  erecting  thereon 

substitute    for  personal   service  upon  a    reservoir  or  reservoirs,  and   such 

the  owners,  to  publish  "  a  copy  of  the  other  works  as  they  deem  necessary," 

application   with   a   statement  of   the  they  had  "  caused  a  sur\'ey  of  a  cer- 

lime  and  place  at  which    it  is  to  be  tain   lot  of  land  to  be  made,  and  the 

Hude,"  the  publication  of  a  notice  of  plan  thereof  to  be  filed  in  the  office  of 

the  time  and  place  for  making  the  ap-  the  town  clerk.  ♦  *  »  This  land  is  situ- 

plication,  describing  therein  the  prop-  ated  upon  the  hill  known  as  Cunning- 

erty  and  the  purposes  for  which  it  is  to  ham's   Hill  (at  Bar  Harbor),  and  was 

be  takeu,  but  not  accompanied  by  a  formerly   owned   or  supposed    to  be 
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The  publication  must  be  continued  for  the  whole  period  in  the 
same  newspaper.* 

Who  Bound. — Only  the  persons  named  in  the  notice  as  published 
will  be  bound  thereby.* 

d.  Proof  of  Service. — This  is  a  matter  depending  upon  the 
requirements  of  the  statute  which  must  be  strictly  followed ;  but 
if  the  statute  is  silent  as  to  the  manner  of  proving  service,  any 
satisfactory  proof  of  the  fact  of  service  is  sufficient.'  In  such 
a  case  a  recital  in  the  final  order,  signed  by  the  commissioners, 
that  the  requisite  notices  were  duly  posted  is  sufficient.*  Where 
an  officer  serves  the  notice  his  return  is  the  proper  proof  of  such 
service,  it  being  better  evidence  than  the  oral  testimony  of  a 
witness;*  but  the  proof  may  be  made  by  affidavit,  stating  when, 

owned  by  A.  P.  Cunningham  or  others,  such  notice  as  to  one  who  had  hfld  a 

For  further  particulars,  interested  par-  life  estate  only,  but  who  was  then  dead. 

ties   are   referred   to   Uie  plan  in  the  not  naming  the  remainderman.  It  was 

office  of  the  town  clerk."    The  notice  held  that  the  subsequent  proceeding* 

was  held  to  be  a  sufficient  compliance  condemning  the  land  for  right  of  vaj 

with  the  charter.  were   not  binding  upon  the  remain- 

1.  The  publication  of  such  notice  in  derman,  and  that  he  might  recover 
a  daily  newspaper  a  part  of  the  time,  the  land  appropriated  by  ejectment, 
and  the  remainder  of  the  time  in  a  Chicago,  etc.,  R.  Co.  v.  Smith,  78 
weekly  (the  papers  being  sent  to  differ-  111.  96. 

ent  sets  of  subscribers  in  different  8.  Parish  zk  Gilmanton,  11  N.  H. 
localities)  will  not  confer  jurisdiction,  29^;  Carr  v,  Boone,  108  Ind.  241. 
and  all  proceedings  thereunder  will  4.  Shinkle  v,  Magill,  58  111.  423. 
be  void.  Hull  v,  Chicago,  etc.,  R.  Becltals  In  the  Report  of  the  commis- 
Co.t  21  Neb.  371.  sioners  appointed  to  condemn  a  right 
VVhere  the  statute  directed  two  of  *  way  show  the  following  facts: 
weeks^  publication,  and  also  at  least  "Afterward,  on  the  ist  day  of  Julj, 
ten  days'  personal  service  or  mailing  1887,  ^^  caused  to  be  published  in  the 
before  the  hearing  of  the  application  Sumner  County  Standard^  a  news- 
referred  to  in  the  notice,  it  was  held  paper  published  in  said  Sumner  coun- 
that  the  publication  must  be  com-  ty,  a  notice,  of  which  the  following  L* 
plcted  at  least  ten  days  before  such  a  copy-,"  following  this  is  a  notice 
hearing.  Matter  of  Carlton  St.,  16  that  they  will  proceed  to  lay  off  the 
Hun  (N.  Y.)  497,  affirmed  in  78  N.  Y.  route  on  the  30th  day  of  July,  r8^. 
362.  which  notice  is  dated  at  tne  bottom 

2.  Section  1247  of  the  Iowa  Code  re-  "June  28,  1887,"  and  signed  by  the 
quires  that  a  notice  by  publication  for  commissioners;  after  this  comes  the 
the  condemnation  of  right  of  way  for  following  recital:  "  Which  said  notice 
a  railroad  must  be  addressed  by  name  was  published  for  30  days  before  the 
to  the  person  whose  land  is  to  be  taken  time  fixed  for  proceeding  to  layoff  said 
or  affected,  and  the  owner  not  so  route,  and  afterward  and  on,  to  wit,  the 
n»med  will  not  be  bound  by  a  notice  30th  day  of  July,  1887,  at  the  time  and 
addressed  to  "all  other  persons  hav-  place  mentioned  in  said  notice afore- 
ing  any  interest  in  or  owning  any  of  said,  we  met,  organized,  and  adjourned 
the  following  real  estate."  Birge  v,  to  meet  at  the  same  place  on  the  3d 
Chicago,  etc.,  R.  Co.,  65  Iowa  440,  14  day  of  August,  1887."  Having  been 
Am.  &  Eng.  R.  Cas.  414,  20  Am.  &  acted  on  by  the  commissioners  as  a 
Eng.  R.  Cas.  291.  valid  notice,  and  so  construed  bj  the 

The  charter  of  a  railroad  company  District  Court,  the  report  was  held  to 

required  notice  by  publication  to  the  show  prima  facie    that  thirty  dajs 

owner,  or  occupier,  or  unknown  owners  notice  was  given   as  required  by  the 

of    land    sought    to    be    condemned,  statute.    Clement  i'.  Wichita,  etc.,  R- 

of   the  application   to  appoint  com-  Co.,  53  Kan.  682. 
missioners,  and  the  company  published        6.  Mobley  v.  Breed,  48  Ga.  44. 
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where,  and  by  whom  the  notice  was  posted  or  served.^  The 
proof  of  service,  in  whatever  form  it  be,  should  show  the  facts 
as  to  the  manner  of  service,  so  that  the  court  may  see  whether  the 
party  was  legally  notified.* 

6.  Waiver  of  Votioe  by  Appearanoe  or  Otherwise.  (See  generally 
article  APPEARANCES,  vol.  2,  p.  644..) — Notwithstanding  any 
irregularity  in  the  notice,  or  in  the  service,  and  even  when  no 
notice  at  all  is  given,  if  the  party  entitled  to  notice  appears  and 
takes  part  in  the  proceedings,  it  is  a  waiver  of  notice,  the  object 
of  giving  it,  to  wit,  to  enable  him  to  appear  and  protect  his 
interests,  having  been  fully  attained.*  It  has  been  held  that 
such  an  appearance  estops  the  landowner  from  objecting  that  no 
notice  was  served  upon  him;*  but  the  better  view  is  that  the 
court,  having  acquired  jurisdiction  of  the  subject-matter  by  the 
filing  of  the  petition,  the  landowner's  appearance  confers  juris- 
diction of  his  person,  thus  completely  empowering  the  court  to 
act  in  the  premises.* 

1.  State  V,  Otoe  County,  6  Neb.  129;  Aaiv^aj.— Akin  v,  Riley  County,  36 

Wright  V.  Wells,  29  Ind.  354.  Kan.  170;   Stephens  v.   Leavenworth 

Al&BC    Detective    Affidavit.— Where  County,  36  Kan.  664. 

proof  of  posting  is  not  required  to  be  Massachusetts »  —  Barre    Turnpike 

in  writing,  an  affidavit  failing  to  state  Corp.  v.  Appleton,  2    Pick.  (Mass.) 

that  the  places  of  posting  were  "  pub-  430;   Copeland  v.  Packard,  16  Pick, 

lie  places"  may  be    aided    by  other  (Mass.)  217. 

evidence  of  that  fact.   Carr  v.  Fayette  Michigan,  —  Dunning     v.     Drain 
Coanty,  37  Iowa  608.     But  where  an  Com'r,  44  Mich.  518;  East  Saginaw, 
affidavit  is  required,  a  deficient  one  etc.,  R.  Co.  v,  Benham,  28  Mich.  459. 
cannot  be  cured  by  a  sufficient  one  filed  Neiu,  Hampshire, — Peavey  v.  Wolf- 
after  confirmation.    Scott  v.  Brackett,  borough,  37  N.  H.  286;  Boston,  etc., 
89  Ind.  413.   Yet,  where  the  defect  was  R.  Co.  v.  Folsom,  46  N.  H.  64. 
merely  clerical  (omission  of  the  of-  New  Tor h. — Dyckmanv.New  York, 
fleer's  jurat),  on  proof  that  the  oath  7 Barb.  (N.  Y.)498;  Polly  t;.  Saratoga, 
was  duly  administered  at  the  proper  etc.,  R.  Co.,9Barb.  (N.  Y.)449;  Lrong 
time,  the  trial  court  ordered  the  oflScer  Island  R.  Co.  v.  Bennett,  10  Hun  (N. 
to  affix  his  jurat  as  of  that  time.     Wil-  Y.)  91 . 
iiams  V.  Stevenson,  103  Ind.  243.  North  Carolina. — Little  v.  May,  3 

1.  Central  R.  Co.'s  Appeal,  102  Pa.  Hawks  (N.  Car.)  599. 

St.  38;  Road  in  Sussex  County,  13  N.  Pennsylvania. — Cambria  Street,  75 

J.L.  157;  Vanwickle  v.  Camden,  etc..  Pa.   St.  357;  New  Road  in  Byberry, 

K.,  etc,  Co.,  14  N.  J.  L.  162.  6  Phila.  (Pa.)  384. 

3.  California. — Kimball  v.  Alameda  Rhode  Island.  —  Tingley  v»  Provi- 

County,  46  Cal.  19.  dence,  9  R.  I.  388. 

Connecticut. — Ives  v.  Bast  Haven,  48  FiV^fjiifl.  —  Muire  v.  Falconer,  10 

Conn.  272.  Gratt.  (Va.)  12. 

Georgia. — Green  v.  Reeves,  80  Ga.  Wisconsin.  —  State  v.    Langer,   29 

805-       ^  Wis.  68,  where  it  is  held  that  the  ap- 

/tfiM»i4.~-Skinneri;.  Lake  View  Ave.  pearance  is  not  a  waiver,  unless  the 

Co.,  57  111.  151 ;  Gilkerson  v.  Scott,  76  landowner  expressly  consents  to  the 

lU.  509;  McManus  V.  McDonough,  107  taking  or  accepts  Uie  damages.    To 

lU.  95.  the  same  effect,  see  Seifert  v.  Brooks, 

Indiana. — Smith  v.   Alexander,  24  34  Wis.  443. 

^"^^'454;  Svnnneyv.  Ft.  Wayne,  etc..  United  5'/a/«.— Great   Falls  Mfg. 

R.  Co.,  59  Ind.  205;  Indiana,  etc.,  R.  Co.  v.  Atty.-Gen.,  124  U.  S.  581. 

Co.  V.Allen,  100  Ind.  409;  Washington  4.  Greene  v.  Reeves,  80  Ga.  805. 

Ice  Co.  V.  Lay,  103  Ind.  48 ;  Robinson  6.  Skinner  v.  Lake  View  Ave.  Co., 

f.  Rippey,  HI  Ind.  112.  57  111.  151. 
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Appeal. — The  taking  and  prosecuting  of  an  appeal  is  equivalent 
to  an  appearance,  and  waives  the  defects  of  want  of  notice  or 
jurisdiction  of  the  person.* 

BpadAl  AppetmiM. — But  a  special  appearance  for  the  purpose  of 
contesting  the  power  of  the  court  to  proceed,  expressly  reserving 
all  legal  objections,  is  not  a  waiver  of  notice;*  nor  is  the  objection 
waived  where,  in  case  it  had  been  raised,  the  tribunal  before 
which  the  party  appeared  would  not  have  had  power  to  pass 
upon  it.* 

A  CMOftl  Meetiag  of  the  landowner  and  the  commissioners  on  the 
former's  land,  without  more,  is  not  a  waiver  of  notice,* 

XnllHiti  and  Penoni  Hon  GompatM  Mmtit  cannot  waive  notice.' 

Upon  the  presentation  of  a  petition  action  to  restrain  the  corporation  from 
to  the  District  Court,  in  accordance  the  use  of  tlie  land  upon  the  groacd 
with  the  provisions  of  the  statute,  of  such  defect  in  the  condemnation 
showing  a  ri^ht  on  the  part  of  the  pe-  proceedings.  Rheiner  v.  Union  Depot, 
titioner  to  acquire  the  land  therein  de-  etc.,  Co.,  31  Minn.  289,  14  Am.  &£Dg. 
scribed,  and  invoking  the  action  of  the  R.  Cas.  373,  distingmisking  Lob- 
court  in  the  premises,  the  court  has  man  f.  St.  Paul,  etc.,  R.  Co.,  iSMiim. 
jurisdiction  of  the  subject-matter  of  174;  Weir  v.  St.  Paul,  etc.,  R.  Co.,  18 
the  proceeding.    There  is   then  onlj  Minn.  155. 

wanting,  to  complete  jurisdiction  of  the  2.  State  v.  Jersej  City,  25  N.  ].  L. 

condemnation  proceedings,  that,  by  the  309.     See  also  article  Appkarakcss, 

means  prescribed  by  statute  or  other-  vol.  2,  p.  620. 

wise,  the  parties  whose  interests  are  Umlted    Appearance.  —  Where   ten 

involved  should  be  brought  within  the  days'    notice   is   not  given  of  the  ap- 

jurisdiction  of  tlie  court.    The  provi-  pointment   of  appraisers,  as  required 

sions    of   the  statute    relating   to  the  by  N.  Y.  Act  of  1847,  c.  31,  ^  4,  un- 

service    of    notice    of    the    tinie    and  der  which  the  proceeding  was  had,  but 

place  when  the  petition  will  be  pre-  the  record  shows  that  the  landowner 

sented  to  the  court  for  its  action  are  appeared  and   objected  to  the  reg:ii- 

desifcned  only  for  the  purpose  of  in-  larity  of  the  proceedings,  though  the 

vesting   the    court    with    jurisdiction  ground  of  objection  is  not  disclosed,  it 

over  the  persons  interested  in  the  pro-  will   be    presumed   that  he  appeared 

ceeding.     Defects  with  respect  to  the  especially  to  object  to  the  sufficicncj 

jurisdiction   over  the   person  may  be  of  the  notice,  and  such  limited  appear- 

waived,  and,  when  waived,  cannot  af-  ance  has   been  held  not  sufficient  10 

terwards  be  questioned.     Any  distinct  waive  notice  and  render  the  procwd- 

recognition  by  a  party,  in  the  progress  ings  valid.     Cruger  v.  Hudson  Ri^ff 

of  a  cause,  of  the  authority  of  a  tribu-  R.  Co.,  12  N.  Y,  190,  ar///y/»^  Drck- 

nal  to  adjudicate  therein,  is  effectual  man  v.  New  York,  5  N.  Y.  434;  ^o- 

as  a  waiver  of  defects  going  merely  to  hawk,  etc.,  R.  Co.  v,  Artcher,  6  Paige 

the  jurisdiction  of  the  person.     Rhei-  (N.  Y.)  84. 

ner  v.  Union  Depot,  etc . ,  Co.,  31  Minn.  Demnzrer  to  Petttioii. — Where  a  land- 

289,  14  Am.  &  Eng.  R.  Cas.  373,  dis-  owner  objects  to  a  proceeding  on  ac- 

anguished  in  Minneapolis,  etc.,  R.  Co.  count  of  the  insufficiency  of  the  notice 

V.  Kanne,  32  Minn.  174,  17  Am.  &  Eng.  given,  such  objection  is  not  waived 

R.  Cas.  122.  by  subsequently  demurring  to  the  pe- 

1.  Atchison,  etc.,  R.  Co.  v.  Patch,  tition.     Matter  of  Broadway,  etc.,  R. 

28  Kan.  470;  Rheiner  v.  Union  Depot,  Co.,  69  Hun  (N.  Y.)  275. 

etc.,  Co.,  31  Minn.  289,  14  Am.  &  Eng.  8.  Hinckley,    Petitioner,    15    Pick. 

R.  Cas.  373;   East  Saginaw,  etc.,  R.  (Mass.)  447. 

Co.  V.  Benham,  28  Mich.  459;  State  4.  Minneapolis,    etc.,     R.    Co.    v. 

V.  Fond  du  Lac,  42  Wis.  287.  Kanne,  3a  Miim.  174. 

One  who  has  taken  and  presented  6.  Kansas  City,  etc.,  R.  Co.  r. 
such  an  appeal  may  not  afterwards  Campbell,  62  Mo.  585 ;  But  see  Han- 
pursue  the  inconsistent  remedy  of  an  cock  zk  Boston,  i  Met.  (Ma5!».)  122. 
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Where  Parties  have  Had  Actual  Hotioe,  with  ample  time  to  protect 
their  rights,  but  failed  to  appear,  the  courts  will  be  reluctant  to 
interfere  for  want  of  the  statutory  notice,  unless  a  plain  case  of 
injury  is  made  out.* 

6.  ProoeM. — In  some  of  the  states  proceedings  to  condemn 
lands  for  railway  purposes  are  instituted  by  the  issuing  of  a  sum- 
mons, under  statutes  prescribing  the  giving  of  notice  in  that 
form  *  The  summons  must  be  served  in  strict  compliance  with 
the  statute,  either  personally  or,  in  case  of  nonresidence  of  the 
party  to  be  served,  by  publication.* 

VI  PABTIE8 — 1.  General  Enles — a.  Parties  Complainant. — 
Ordinarily  condemnation  proceedings  are  instituted  by,  and  in 
the  name  of,  the  party  seeking  to  appropriate  the  property,*  but 
it  is  within  the  power  of  the  legislature  to  designate  any  one  to 
take  the  initiative.* 


1.  Sumner  f.  Oxford  County,  37  Me. 
112;  Peters  v.  GriflFee,  108  Ind.  121. 

Efitet  of  Actoal  Notice. — A  nonresi- 
dent whose  land  has  been  condemned 
cannot  successfully  assail  the  proceed- 
ings on  the  ground  that  the  provisions 
of  the  act,  as  to  the  manner  of  giving 
him  notice  of  the  proceedings  and  the 
time  allowed  him  to  apply  for  dam- 
ages, are  unconstitutional  because  of 
the  insufGciency  of  such  notice  and 
time  allowed,  where  it  appears  that  he 
has  had  actual  notice  and,  within  the 
time  limited,  filed  a  bill  to  enjoin  the 
proceedings.  Cage  v.  Trager,  60  Miss. 
563. 

Since  an  act  providing  for  the  taking 
of  private  property  for  public  use  is 
not  unconstitutional  because  it  omits 
to  secure  the  owner  a  hearing  in  ref- 
erence to  the  assessment  of  damages, 
or  a  notice  thereof,  a  preliminary  in- 
junction will  not  be  granted  to  restrain 
the  occupation  of  land  by  a  railroad 
company  after  an  assessment  under 
such  act,  when  it  appears  that,  as  mat- 
ter of  fact,  the  landowner  had  actual 
notice  of,  and  was  heard  at,  the  meet- 
ing of  the  commissioners  for  the  pur- 
PM€  of  assessing  damages,  and  the  bill 
contains  no  allegations  of  partiality, 
unfairness,  corruption,  or  fraud  on  the 
part  of  the  commissioners.  Wilson  v. 
BaUimore,  etc.,  R.  Co.,  5  Del.  Ch.  524. 
2.  Pacific  Coast  R.  Co.  v.  Porter, 
74  Cal.  261,  33  Am.  &  Eng.  R.  Cas. 
j67;Leibengut  v.  Louisville,  etc.,  R. 
Co.,  103  III.  431,  14  Am.   &  Eng.  R. 

^*^-  349;  Hercules  Iron  Works  v, 
Elgin,  etc.,  R.  Co.,  141  111.  491; 
Musick  V.  Kansas  City,  etc.,  R.  Co., 
^H  Mo.  309. 


3.  Bowman  v,  Venice,. etc.,  R.  Co., 
102  111.  472,  14  Am.  &  Eng.  R.  Cas. 
347;  Leonard  v.  Sparks,  117  Mo.  103; 
Yolo  County  v.  Knight,  70  Cal.  431. 

Service  by  ''  Due  Course  of  Mall "  is 
invalid  unless  expressly  recognized  by 
the  statute.  Doyle  v.  Kansas  City, 
etc.,  R.  Co.,  113  Mo.  280. 

4.  See  suproy  III.  Who  may  Insti- 
tute It. 

In  Colorado  Midland  R.  Co.  v. 
Ruedi,  2  Colo.  App.  202,  the  right  to 
begin  the  proceeding  is  limited  to  the 
condemning  party;  but  in  Hannibal, 
etc.,  R.  Co.  V.  Morton,  27  Mo.  317,  an 
objection  that  the  proceeding  was 
instituted  in  the  name  of  an  individual 
as  agent  for  the  railroad  company  was 
considered  immaterial. 

Federal  Condemnation. — A  proceed- 
ing to  condemn  land  under  the  federal 
statute  having  been  commenced  in  the 
name  of  the  secretary  of  the  treasury, 
it  was  proper  to  amend  by  making  the 
United  States  the  formal  petitioner. 
Chappell  V.  U.  S.,  160  U.  S.  499. 

5.  Matter  of  Central  Park  Exten- 
sion, 16  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
56,  where  it  is  held  that  the  commis- 
sioners of  the  Central  Park  in  the  city 
of  New  York,  a  recognized  public 
body,  having  been  authorized  to  in- 
stitute such  proceedings,  the  question 
whether  such  a  body  had,  apart  from 
its  authority,  a  legal  existence,  is  im- 
material. 

In  Matter  of  Rochester  Water 
Com'rs,  66  N.  Y.  413,  proceedings 
were  held  properly  commenced  by  a 
board  of  water  commissioners,  as  such, 
they  being  authorized  to  secure  the 
condemnation,   although   the  title  to 
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Sight  of  landowner  to  Begin  Proeeedingi. — While  the  initiative  is 
ordinarily  with  the  condemning  party,  it  is  sometinties  given  to 
the  landowner,  in  which  case  the  relative  positions  of  the  parties 
are  reversed,  the  defendants  becoming  plaintiffs  and  vice  versa. 
This  is  particularly  so  in  cases  arising  under  the  mill  acts.^ 

In  some  of  the  states  the  landowner  is  not  authorized  by  the 
statutes  to  begin  the  proceedings,  that  function  being  restricted 
to  the  condemning  party,  the  owner's  remedy,  in  case  the  land 
is  taken  without  condemnation,  being  by  action.*  In  other 
jurisdictions  the  landowner  may  himself  institute  the  proceed- 
ings, if  there  be  any  delay  on  the  part  of  the  corporation,' either 
during  the  progress  of  the  work  of  construction  or  after  its 
completion.* 

the  property  condemned  would  vest  8.  Arkansas. — ^Mans.  Dig.,  ^  5458; 

in  the  citj.  Bentonville  R.  Co.  v.  Baker,  45  Ark. 

In  Matter  of  Street  Opening  (Su-  252. 
preme  Ct.)>  i  N.  Y.Supp.  145,  it  was  Indiana. — i  G.  &  H.  509,  §  15.    Un- 
held  that  where  a  statute  directs  that  less  there  has  been  an  instrument  of 
proceedings  to  condemn  lands  shall  be  appropriation  filed  by  the  condeznniDg 
taken  in  the  name  of  the  mayor,  alder-  party.     Indianapolis,  etc.,  R.  Co.  t. 
men,  and  commonalty  of  the  city  of  Reed,  52  Ind.  357. 
New  York,  the   proceedings  are  not  Kansas, — Kansas    Pac    R.  Co.  v. 
defective    because    the    name  of  the  Streeter,  8  Kan.  133. 
board  of  street  opening  and  improve-  3.  Watuppa  Reservoir  Co.  v.  Fall 
ment  was  also  used,  and   that   body  River,  134  Mass.  267 ;  Andrew  r.  Nan- 
took  part  therein.  tasket  Beach  R.  Co.,  152  Mass.  506; 

Laewr  and  Lenee  of  Ballroad. — A  Lincoln  v.  Com.,  164  Mass.  368;  Mai- 
company  which  has  leased  its  railroad  ter  of  Brooklyn  El.  R.  Co.,  76  Hua 
may  institute  the  proceedings,  not-  (N.  Y.)  79;  Lawrence  R.  Co.  r.  Wil- 
withstanding  the  lease  is  not  expired.  Hams,  35  Ohio  St.  168;  Reese  :-• 
and  so  may  the  lessee.  Deitrichs  v.  Addams,  16  S.  &  R.  (Pa.)  40;  Loschi 
Lincoln,  etc.,  R.  Co.,  13  Neb.  361,  Appeal,  109  Pa.  St.  72. 
followed  in  Gottschalk  v.  Lincoln,  Assignee  of  Blgbt  to  I>aBUigii.~The 
etc.,  R.  Co.,  14  Neb.  389,  where  a  pro-  assignee  of  a  right  to  compensation  for 
ceeding  instituted  by  the  lessee  road  lands  taken  for  a  railroad  isapartt 
in  the  name  of  the  lessor  was  held  •*  interested  in  such  lands"  within  the 
valid.  In  Chattanooga  Terminal  R.  meaning  of  section  1852,  Wis.  Rev. 
Co.  V,  Felton,  69  Fed.  Rep.  273,  the  Stat.,  and  may  proceed  under  that  sec- 
court  declined  to  pass  upon  the  ques-  tion  to  recover  such  compensation, 
tion  of  the  lessee's  right  to  condemn.  Tucker  v.  Chicago,  etc.,  R.  Co.,  91 

ComiMLny  which  has  Sold  Its  Boad. —  Wis.  576. 

So,  also,  though  a  general  statute  re-  4.  Allison  v.  Delaware,  etc.,  Canal 

quires  actions   to  be  brought  in  the  Co.,  5  Whart.  (Pa.)  482;  Hibbsi'.Chi- 

name  of  the  real  party  in  interest,  a  cago,  etc.,  R.  Co.,  39  Iowa 340. 

company  which  has  entered  upon  land  This  is  so  notwithstanding  theland- 

and  begun  the  construction  of  its  road  owner  had  consented  to  the  taking  cf 

is   the  proper   party  to  institute  con-  his   land,    Midland    R.  Co.  r.  Smith, 

demnation    proceedings,    although   it  125  Ind.  509,  44  Am.  &  Eng.  R-  Csn 

had  sold  its  road  before  it  instituted  222 ;  Charleston,  etc.,  R.  Co.  r.  Blake, 

them.    The  title  to  the  land,  when  ac-  12  Rich.  (S.  Car.)  634,  and  had  given 

quired,  will  inure  to  the  benefit  of  the  a  deed  of  a  right  of  way  therein,  oraJi 

company's  grantee.     The  statute  does  agreement  to  convey,  "where  fraud  is 

not  apply  to  such  proceedings.     Cory  proved,    or    a    condition    subject  to 

V.  Chicago,  etc.,  R.  Co.,  100  Mo.  282,  which    such  deed   or  agreement  was 

44  Am.  &  Eng.  R.  Cas.  183.  given  has  not  been  performed.    Rork- 

1.  This  branch  of  the  subject  will  be  ford,  etc.,  R.  Co.  v.  Shunici,  65  Ill- 
treated  in  the  article  Mills.  223;  Humphreys  v.   Richmond,  etc, 
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Joinder  of  Partios  PlaintUf. — The  owner  of  an  estate  in  fee  and  one 
to  whom  he  has  given  a  bond  for  a  deed  on  the  fulfilment  of 
certain  conditions  may  join  in  the  petition,  although  such  condi- 
tions have  not  been  performed.*  So  two  or  more  lot  owners 
injured  by  a  street  railway  constructed  in  front  of  their  lots  may 
join  as  complainants,  and  the  commissioners  may  issue  separate 
warrants  to  collect  their  damages.*  The  widow  and  children  of 
the  deceased  owner  of  the  premises  condemned  who  are  in  the 
actual  occupation  thereof  may  join,*  and  so  may  landlords  and 
tenants  of  such  premises,*  and  partners  of  the  owner  of  the 
leasehold  may  be  joined  with  him.* 

b.  Parties  Defendant — HeoeaMry  PartiM. — The  want  of  uni- 
formity in  the  constitutions  and  statutes  of  the  several  jurisdic- 
tions, as  to  who  are  necessary  parties  defendant  in  condemnation 
proceedings,  has  led  to  such  conflicting  and  often  contradictory 
views  on  the  part  of  the  judges  upon  this  question,  that  any 
attempt  to  reconcile  their  conflicting  decisions  would  be  fruitless.® 

R.  Co.,  88  Va.  431,  51  Am.  &  Eng.  R.     bridge;  but  that,  their  chartered inter- 
Cas.  397.  ests   not  being  joint,  separate  actions 

1.  Mass.    Rev.    Stat.,   c.    24,    (  48;     must  be  brought. 

Locks  &  Canals   v.  Nashua,  etc.,  R.  An  ObJecUon  tliat  PartiM  are  bniirop- 

Corp.,  10  Cush.  (Mass.)  385,  followed  erly  Joined  as  plaintiffs  should  be  made 

in  Rochette  r.  Chicago,  etc.,  R.  Co.,  when  the  petition  for  the  appointment 

32  Minn.  201, 17  Am.  &  Eng.R.  Cas.  192.  of  viewers  is  presented  or,  at  the  very 

2.  Mass.  Pub.  Stat.,  c.  49,  $34;  On-  latest,  when  the  issue  is  framed  by  the 
5ct  St.  R.  Co.  V.  Plymouth  County,  court.  Ehret  v,  Schuylkill  River  East 
154  Mass.  395.  Side  R.  Co.,  151  Pa.  St.  158. 

8.  Columbia  Delaware  Bridge  Co.  6.  Alabama. — To  authorize  one  to  be 

•\  Geisse,  35  N.  J.  L.  558.  made  a  party   in   highway  and  ferry 

1  It  is  not  essential  in  such  case  for  cases,  he  must  have  a  private  right,  as 

the  tenants  to  show  that  they  hold  un-  an  individual  proprietor,  which  he  can 

der  a  written  lease  for  a  term  certain;  vindicate  by  suit,  and  the  record  must 

it  is  sufficient  if  it   appear  that  they  show  his  interest.     Creswell  v.  Greene 

are  tenants  from  year  to  year  at  a  cer-  County,  24  Ala.  282. 

tain  annual  rent.     Getz  v.  Philadel-  Oallfomla. — A  person  through  whose 

phia,  etc.,  R.  Co.,  105  Pa.  St.  547.  lands  a  proposed  road  will  pass  is  bene- 

5.  Ehret  v.   Schuylkill   River  East  ficially  interested,  and  is  a  proper  party 

Side  R.  Co.,  105  Pa.  St.  158.  to  contest  the  legality  of  the  proceed- 

Pirtnen. — So,  also,  partners  in  a  mill  ings  for  the  establishment  of  the  road. 

situated  on  an  unperfected  homestead  Damrell  v.   San   Joaquin   County,  40 

^J  one  of  them  may  join  in  an  action  Cal.  154. 

tor  damages  to  the  mill  race  caused  Ckmnecticnt. — A    cemetery    associa- 

by  the  construction   of  the  railroad,  tion  instituted  a  proceeding  under  the 

Hot  Springs  R.  Co.  v.  Tyler,  36  Ark.  statute  for  enlarging  its  territory  by 

205;  Ashby  V.  Eastern  R.  Co.,  5  Met.  taking  adjoining  lands  owned  insever- 

(Ma«s.)  36&;  Reed  v,  Hanover  Branch  alty  by  different  persons.     It  was  held 

R.  Co.,  105  Mass.  303.  that  all  the  owners,  though  having  no 

Joint  Ownen. — But    in    Columbia  joint  interest,  were  properly  made  de- 

Ddaware  Bridge  Co.  v.  Geisse,  38  N.  fendants  together.     Evergreen  Ceme- 

J-  L.39,  it  was  held  that  the  two  own-  tery  Assoc,  v.  Beecher,  53  Conn.  551. 

ers  of  a  ferry  across  the  Delaware,  one  Indiana. — One  through  whose  lands 

Jt  whom  held  a  New  Jersey  charter  a  drain  will  run  must  be  a  party  to 

'Or  his  end  of  the  ferry,  and  the  other  the  proceedings  by  notice  or  otherwise, 

^  Pennsjlvania  charter  for  his  end,  and,  unless  this  appear  on  the  trial,  the 

could  not  properly  join  in  an  action  whole  proceeding  must  fail.     Wright 

lor  damages  to  the  ferry  caused  by  a  v.  Wilson,  95  Ind.  408. 
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Where  the  proceedings  are  instituted  by  the  party  seeking  the 
condemnation,  it  goes  without  saying  that  the  owner  of  the  land 
sought  to-  be  taken  must  be  made  a  defendant ;  and,  generally 
speaking,  all  persons  having  a  proprietary  interest,  u  e^  any 
interest  recognized  as  property  by  the  law  of  the  forum,  are 
necessary  parties,  as  are  also  all  other  persons,  if  any,  who  are 
by  the  statute  made  necessary  parties.* 


\. — Where  a   judgment  pur-  filed  under  the  provisions  of  the  39tli 

porting  to  be  for  the  condemnation  chapter  Battle's  Revisal,  is  void,  uo- 

of    the    right    of   wajr  for   a   railway  less  said  landowner  be  made  a  partj  to 

company    was    rendered    against   the  the  petition.     Gamble  v.  McCradj,  75 

company,  without  its  appearing  that  N.  Car.  509. 

proceedings  were  instituted  by  the  com-  PeimsylTa2il&. — Every  person  whose 

pany,  or  that  it  was  a  party  to  them,  rights  or   liabilities   may   be  in  anj 

or  had  notice  thereof,  or  was  served  way  affected  by  the  final  decree  should 

with  summons,  it  was  held  that  such  be  made  a  party  and   have  notice  of 

judgment  was  without  jurisdiction  and  the  proceedings.     Hibberd's  Appeal, 

was  void.     Junction  City,  etc.,  R.  Co.  2  Pa.  Dist.  Rep.  28. 

V.  Silver,  27  Kan.  741,  14  Am.  &  Eng.  Tcocas.  —  Proceedings    to   condemn 

R.  Cas.  324.  lands  for  the  use  of  a  corporation  do 

ifftftMga^ii — Under  a  statute  requiring  not  involve  the  question  of  title  to  the 

all  parties  interested  to  be  brought  in,  land.     The  petitioners  must  ascertain 

it  is  not  competent  to  dismiss  as  to  a  the  true  owner  of  land  they  wish  to 

portion  of  the  joint  owners  and  pro-  acquire  and  make  him  a  par^;  thepe- 

ceed  as  to  the  others ;  a  partial  con-  tition    assumes   his  title.     Galveston, 

demnation   of  an    undivided   interest  etc.,  R.  Co.  v.  Mud  Creek,  etc.,  Co., 

can  furnish  no  benefit  to  a  railroad  in  i  Tex.  App.  Civ.  Cas.,  §  393. 

building  its    track.      Grand   Rapids,  West  Ttrglnia. — Where  there  are  ad- 

etc,  R.  Co.  V.  Alley,  34  Mich.  18.  verse  or  conflicting  claims  to  the  real 

Proceedings  to  open  a  street  across  estate  proposed  to  be  taken,  the  claim- 
the  land  of  a  railroad  company  are  in-  ants  must  be  made  parties  to  the  pro- 
valid  when  the  company  was  not  named  ceeding.  But  their  conflicting  claims 
in  the  proceedings  and  did  not  appear,  should  not  be  litigated  until  iSter  the 
even  though  damages  were  awarded  condemnation  proceeding  b  ended, 
to  it  for  the  land  taken.  Detroit,  etc.,  Charleston,  etc..  Bridge  Co.  v.  Com- 
R.  Co.  V,  Detroit,  49  Mich.  47.  stock,  36  W.  Va.  263. 

IQsBlsslppl. — A  proceeding  by  peti-  Wlscoiuln. — Where    land   has  been 

tion,  under  the  charter  of  the  Grand  appropriated  without  the  consent  of 

Gulf  R.  &  B.  Co.,  to  assess  the  value  the  owner,  and  the  latter  seeks  to  en- 

of  the  land  over  which  the  road  is  to  join  the  company  until  his  damages 

pass,  and  also  assess  the  damages,  so  are  paid,  as  in  condemnation  proceed- 

affects  the  interests  of  the  owner  as  to  ings,  all  parties  interested  in  the  land, 

make  him  a  party  to  the  proceedings,  or  who  may  be  entitled  thereto,  fuch 

Thompson  i;.  Grand  Gulf  R.,  etc.,  Co.,  as  the   mortgagees   of  the  companj, 

3  How.  (Miss.)  240.  should  be  brought  before  the  court,  so 

Hew  Tork. — One  who  has  control  of  that  they  may  be  bound  by  any  judg- 

a  lot,  pays  the  taxes,  and  has  an  equi-  ment  or  decree.     Davis  v.  La  Crosse, 

table  interest  in  it,  is  a  proper  party  to  etc.,  R.  Co.,  12  Wis.  16. 

proceedings  to  acquire  the  lot  for  a  1.  As  to  who  are  deemed  "  owners," 

street,  and  has  the  right  to  be  heard  "occupants,"  or  ••persons interested," 

on  the  question  of  compensation.  Mat-  within  the  meaning  of  the  statntes, 

ter  of  Hand  St.,  52  Hun  (N.  Y.)  206.  see  supra^  V.  2.  To  Whom  Given, 

Mortb  Carolina. — An  order  by  county  Notice  of  Ownenliip  Not  of  Becord.— 

commissioners  appointing  appraisers  Where  a  railroad  company,  at  the  time 

to  assess  the  value  of  the  benefits  and  of  instituting  condemnation  proceed- 

damages   which  would  accrue  to  the  ings  for  the  appropriation  of  a  right 

owner  of  land  on  account  of  a  certain  of  way  over  certain  lands,  has  actual 

canal  sought  to   be  cut  through  his  notice  that  a  certain  parcel  thereof  i» 

land,  upon  the  petition  of  other  parties,  in  the  possession  of  a  certain  person 
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UnaMemry  or  Improper  Fartiee. — One  who  is  not  the  owner  of  the 
land  taken,  or  of  any  property  interest  therein,  need  not  be  made 
a  party  unless  the  statute  expressly  requires  it.  So  the  owner  of 
land  which  it  is  not  proposed  to  take,  but  which  may  be  injured, 
is  not  a  necessary  party.* 

FerMa  Holding  lioense  or  Priyilege. — The  same  is  true  of  one  hold- 
ing a  mere  license  or  privilege  in  the  use  of  the  land.* 

Joinder  of  PartieB  I>efondant. — Upon  this  question  the  power  of  the 
legislature  is  supreme ;  it  may  direct  one  proceeding  against  all 
the  owners  of  the  land  to  be  taken  or  affected,  or  separate  pro- 
ceedings against  each  owner;  it  may  direct  the  including  of 
different  tracts  of  land  in  one  proceeding,  or  separate  proceed- 
ings as  to  each  tract  or  parcel.  U  nless  the  local  statute  is  silent 
on  this  subject,  its  provisions  must  be  strictly  adhered  to ;  if 
silent,  or  of  doubtful  interpretation,  the  weight  of  authority 
favors  the  joinder  in  one  proceeding  of  all  parties  in  interest.* 

ander  claim  of  ownership,  such  person  legal  title  is  the  onl/  necessary  party 

should  be  made  a  party  to  the  proceed-  and  the  only  one  whose  damages  are 

ings  in  order  to  be  bound,  although  in  to  be  assessed.    The  person  who  has  an 

fact  the  record  title  to  such  land  may  equitable  title  oiily  is  not  a  necessary 

stand  in  the  name  of    another  at  the  party.  Hidden  v,  Davisson,  51  Cal.  138. 

time  of  the  filing  of  the  lis  pendens  Persons  Holding  Kere  Statutory  Liens, 

notice  of  the  condemnation  proceed-  such  as  judgment  creditors,  are  not 

ings,  and  the  deed   transferring  title  necessary  parties  under  a  statute  pro* 

may  not  have  been  recorded  until  after  viding  (or  notice   and   compensation 

the  date  of  the  filing  of  such  notice.  **  to  the  owner  or  owners"  of  the  land 

Owen  V,   St.   Paul,   etc.,  R,  Co.,    12  taken.    Watson  v.  New  York  Cent.  R. 

Wash.  313.  Co.,  47  N.  Y.  157,  a#ri»{ii^Sheld.  (N. 

1.  In  re  St.   Paul,  etc.,  R.  Co.,  34  Y.)    159,  6    Abb.  Pr.  N.  S.  (Buffalo 

Minn.  237,  22  Am.  &  Eng.  R.  Cas.  94;  Super.  Ct.)  91. 

Norwood  v.  New  York,  etc.,  R.  Co.,  8.  Bird  v.  Great  Eastern  R.  Co.,  34 

161  Mass.  259.  L.  J.   C.   P.  366;  Shepherd    v.   New 

Lateral  Bailways. — In  proceedings  Orleans,  6  Rob.  (La.)  349. 
under  the  Pennsylvania  lateral  rail-  Telegraph  Company, — Thus,  in  pro- 
road  acts  it  is  not  essential,  though  it  ceedings  by  a  telegraph  company  to 
is  proper,  that  all  owners  of  land  over  obtain  the  right  to  construct  lines 
which  the  proposed  railroad  is  to  pass  over  the  right  of  way  of  a  railroad 
should  be  named  in  the  petition;  and  company,  the  railroad  corporation can- 
if  a  mistake  be  made  as  to  the  real  not  complain  that  another  telegraph 
owners,  the  court  may  direct  the  dam-  company,  to  whom  it  had  granted  the 
ages  assessed  by  the  viewers  to  be  paid  exclusive  privilege  over  its  right  of 
to  the  proper  party  on  proof  of  the  way,  was  not  made  a  party.  New 
facts.    Boyd  v.  Negley,  40  Pa.  St.  377.  Orleans,  etc.,  R.  Co.  v.  Southern,  etc., 

Owner  of  Baaement. — While,  under  a  Tel.  Co.,  53  Ala.  211. 
statute  requiring  the  owners  of  **  es-  8.  Troy,  etc.,  R.  Co.  v,  Cleveland,  6 
tate  or  interests  in"  the  land  to  be  How.  Pr,  (N.  Y.  Supreme  Ct.)  238; 
made  parties,  the  owner  of  an  easement  Giesy  v.  (Cincinnati,  etc.,  R.  Co.,  4 
therein  is  included,  yet  he  is  not  a  Ohio  St.  308 ;  Colcough  v,  Nashville, 
necessary  party  where  the  proposed  etc.,  R.  Co.,2  Head  (Tenn.)  171;  Mc- 
improvement  will  in  no  way  injure  or  Kee  v.  St.  Louis,  17  Mo.  184;  Wash- 
interfere  with  his  easement.  Matter  burn  v.  Milwaukee,  etc.,  R.  Co.,  59 
of  Niagara  Falls,  etc.,  R.  Co.,  48  Hun  Wis.  379;  Watson  v,  Milwaukee,  etc., 
(N.  Y.)  616,  15  N.  Y.  St.  Rep.  546.  R.  Co.,  57  Wis.  332;  Kohl  v,  U.  S.,  91 

Eqoitalile  Owner.>-In  taking  land  for  U.  S.  367. 

a  public  highway,  under  the  Ca/«ybr«/a  Nonresidents. — Mo.  Gen.  Stat.,  c.  66, 

practice,  Uie  person  who  holds  the  §  5,  providing  that  "any  number  of 
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Such  a  course  is  convenient,  and  can  injure  no  one  if  damages  are 
separately  assessed  to  each  owner.*     But  the  condemning  party 
need  not  join  all  the  owners .• 
c.  Defect  of  Parties  and  How  Cured. — ^nw  omfMtoi  ci  aij 

PMptr  Purty  will  not  invalidate  the  proceeding  as  against  such 
persons  as  are  made  parties.  The  only  consequence  is  that  as 
against  the  omitted  persons  the  condemnation  will  be  nugator}'.' 

Cuing  Btfoet  of  PartiM. — Where  the  petition  enumerates  the  various 
owners  of  the  land,  and  they  voluntarily  come  in  and  make 
themselves  parties,  an  objection  on  the  ground  of  a  defect  of 
parties,  when  the  petition  was  first  filed,  is  untenable.*  But  the 
omission  of  a  necessary  party  cannot  be  cured  by  service  by 
publication.* 

Vew  P»rtlM — ^Intenrentloii. — New  parties  may  be  added  by  amend- 
ment,* or  the  proceedings  may  be  discontinued  as  to  parties 

owners,  residents  in  the  same  county  joined  in  one  proceeding  to  acquire  t 

or  circuit,  may  be  joined  in  one  peti-  right  of    waj,   and   whether  persons 

tition,"  when  read  in  connection  with  holding  equitable  interests  should  be 

section  3  of  the  same  act,  authorizing  served  with  personal  notice  of  the  ap- 

the  inclusion  in  the  same  petition  of  plication,  are  questions  merely  of  prac- 

residents,  nonresidents,   and    persons  tice,  and  are  not  jurisdictional.    Exf. 

unknown,  authorizes  only  those  whose  Bacot,  36  S.  Car.  125,  50  Am.  &  Eng. 

interests  lie  within  the  county  or  cir-  R.  Cas.  597. 

cuit    to  be   made    parties    defendant.        3.  State  v.  Easton,  etc.,  R.  Co.,  36 

Union  Depot  Co.  v,  Frederick,  117  Mo.  N.  J.  L.   181 ;  Dodge  v,  Omaha,  etc., 

138,  57  Am.  &  Eng.  R.  Cas.  656  {over-  R.  Co.,  20  Neb.  376,  38  Am.  &  Eog. 

rar/fff^  Missouri  Pac.  R.  Co.  v.  Carter,  R.  Cas.  260;  Columbus,  etc.,  R.  Co. 

85  Mo.  448,  38  Am.  &  Eng.  R.  Cas.  v,   Witherow,  83   Ala.  190;  Detroit, 

349);  Missouri  Pac.  R.  Co.  v.  Wilson,  etc.,   R.  Co.  v.  Detroit,  49  Mich.  47; 


45  Mo.  App.  I.     See  also  Quincy,  etc.,     Owen  v.   St.   Paul,   etc.,  R.  Co.,  M 

R.  Co.  V.   Kellogg,  54  Mo.  33A,  which    Wash.  J13. 

holds  that  a  misjoinder  in  such  a  case        4.  Hiil  v.  Glendon,  etc.,  Min.,etc., 


would    not    warrant   a    dismissal    as  Co.,  113  N.  Car.  359. 

against  the  parties  properly  before  the  So  if  a  party  improperly  joined  with 

court.  others   should    appear  and  take  anj 

1.  Evergreen  Cemetery  Assoc,    v,  steps  in  the  case  without  objecting  to 

Beecher,  53  Conn.  551.     In  Giesy  v.  such  misjoinder,  or  should,  after  the 

Cincinnati,  etc.,  R.  Co.,  4  Ohio  St.  308,  damages  were  assessed,   receive  the 

it  is  intimated,  but  not  decided,  that  amount  assessed,  he  might  be  estopped 

in  such  a  case  each  landowner  would  from  objecting  to  the  validity  of  the 

be  entitled   to   the    usual   number  of  proceedings.     Quincy,  etc.,  R.  Co.  v, 

challenges  to  jurors,  which,  if  there  Kellogg,  54  Mo.  334. 

were  a  large  number  of  defendants,  6.  Colorado  Cent.  R.  Co.  v.  Allen, 

might  render  it  impossible  to  obtain  a  13  Colo.  339,  44  Am.  &  Eng.  R.  Cas. 

jury.  193. 

a.  Matter  of  Middletown,  83  N.  Y.  6.  Matter  of  Metropolitan  El.  R.  Co. 

196.     Thus,  if  marble  or  lime  rock  is  (Supreme  Ct.),  18  N.  Y.  St.  Rep.  I34'» 

owned  separately  from  the  ownership  Wood  v.  West  Boston,  etc..  Bridges, 

of  the  rest  of  the  land,   the  railroad  123  Mass.  394. 

cdmpany  can  maintain  a  petition  for  But  when  the  case  is  called  for  trial, 

the  assessment  of  the  damages  that  the  the  court  will  not  delay  the  hearing  for 

owner  of  the  marble  or  lime  rock  has  the  purpose  of  bringing  in  new  parties 

sustained  from  such  taking.  Lime  Rock  not  shown  to  be  interested  in  the  prem- 

R.  Co.  V,  Famsworth,  86  Me.  137.  ises.     Chicago,  etc.,  R.  Co.  v.  Gates, 

IUtt0r  Not  Jnrlsdletloiua.— Whether  i3o  111.  86,  30  Am.  &  Eng.  R.  Cas.  268. 

several    distinct  landowners  may   be  Such  new  parties  should  be  summoned 
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improperly  joined.*  All  parties  should  be  heard  before  the  same 
jury,  the  proceeding  being  indivisible.* 

One  claiming  to  be  the  true  owner  may  enter  his  voluntary 
appearance  and  assert  his  claim  to  damages.^ 

SalittitiLtion. — Where,  pending  the  proceedings,  the  petitioning 
company  consolidates  with  another  company,  the  consolidated 
company  may  be  substituted  as  plaintiff  ;*  and,  in  like  manner, 
where,  pending  the  proceedings,  a  receiver  of  the  petitioning 
company  is  appointed,  this  does  not  change  the  status  of  the 
proceeding.* 

2.  Particular  Applications—^.  Grantor  and  Grantee. — The 
OeiMral  Sak  is  that  he  should  be  made  a  party  who  is  entitled  to 
receive  the  compensation  when  its  amount  is  ascertained.  This 
ordinarily  means  the  owner  of  the  property  at  the  time  the  pro- 
ceedings are  begun,®  but  the  decisions  are  widely  dissimilar  on 
this  subject.  Some  of  them  require  the  damages  to  be  estimated 
as  of  the  time  of  the  taking  or  entry ;'''  others  adopt  the  time  of 

and  made  parties  before  the  warrant  for  condemnation  proceedings  abated  the 

the  jury  is  issued.    Davidson  t*.  Boston,  action  against  the  principal  and  dis- 

ttc,  R.  Co.,  3  Cush.  (Mass.)  91.  charged  the  sureties.     Keller  v.  Har- 

1.  Fitch  V.  Stevens,  2  Met.  (Mass.)  risburg,  etc.,  R.  Co.,  161  Pa.  St.  504. 
505;  Missouri  Pac.  R.  Co.  v.  Carter,  85  4.  California  Cent.  R.  Co.  v.  Hooper, 
Mo.  448.  76  Cal.  404. 

2.  Houghton  v.  Huron  Copper  Min.  6.  It  might  still  have  been  prose- 
Co.,  57  Mich.  547.  cuted  by  the  receiver  in  the  name  of 

BeiUli  of  Party. — If  a  party  dies  pend-  the  company,  and  the  addition  of  the 

ing  the  proceedings  they  should  be  receiver  as  a  party  plaintiff  should  not 

revived    in   the   name  of   the    heirs,  prejudice  or  affect  any  right  of  either 

Peoria,  etc.,  R.  Co.  v.  Rice,   75  111.  party,  nor   make  it   necessary   that  a 

329;  V^alley  R.  Co.  v.  Bohm,  29  Ohio  new  petition  be  filed,  or  that  the  land- 

5^-633;  or  the  parcel  of  land  owned  owners  be  given  the  right  to  file  an 

by  him  should  be  wholly  omitted  from  answer,  which  they  had  waived  under 

the   orders  made,    Matter  of  Metro-  the   original   petition,  without  objec- 

politan  El.  R.  Co.  (Supreme  Ct.),  18  tion.     Matter  of  Rochester,  etc.,    R. 

N.  Y.  St.  Rep.  134.  Co.,  54  Hun  (N.  Y.)  634,  26  N.  Y.  St. 

3.  Hilton  t'.  St.  Louis,  99  Mo.  199.  Rep.  753,  4  Siiv.  Sup.  Ct.  (N.  Y.)  92. 
It  19  error  for  the  court  to  require.  But  under  the  Maine  statute  county 

as  a  condition  of  granting  the  applica-  commissioners  cannot  amend  by  sub- 

tion  of  any  person  whose  estate  or  inter-  stituting  as  parties  persons  not  named 

«t  in  the  land  will  be  affected  by  the  in  the  petition.     Littlefield  v.  Boston, 

proceedings  to  be  made  a  party,  that  he  etc.,  R.  Co.,  65  Me.  248. 

will  agree  not  to  question  the  regularity  6.  Smith  v.  Chicago,  etc.,  R.  Co.,  67 

«f  the  proceedings  or  the  right  of  the  111.   191 ;  Elizabeth  town,  etc.,   R.  Co. 

complainant  to  maintain  them.      Mat-  v.  Helm,  8  Bush  (Ky.)  681. 

ter  of  New  York,  etc.,  R.  Co.,  26  Hun  7.   Calt/ornta.—MuUer  v.  Southern 

(N.  Y.)  194.  Pac.  Branch  R.  Co.,  83  Cal.  240. 

A  Judgmtnt  Gieditor  of  a  person  who  Illinois, — Rice  v.  Chicago,    57  111. 

is  alleged  to  be  the  real  owner  will  not  App.  558. 

i^  permitted  to  intervene  in  the  pro-  Indiana. — Logansport,  etc.,  R.  Co. 

ceeding,  as  the  title  to  the  real  estate  V.Buchanan,  52  Ind.  163;  Lafayette, 

cannot  be  settled  in  such  a  way.    Har-  etc.,   R.    Co.    v.    Murdock,    68    Ind. 

"8  u.  Brewster,  154  Pa.  St.  a2.  137. 

The  BnretlM  on  a  Bond  to  Secure  the  Kansas. — Wier  v.  St.  Louis,  etc.,  R. 

}*«»«••  will  not  be  permitted  to  de-  Co.,  40  Kan.  130. 

lend  on  the  ground  that  the  dissolution  Massachusetis. — Whitman  v,  Boston, 

w  the  railroad  company  prior  to  the  etc.,  R.   Co.,    7    Allen    (Mass.)    313; 
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the  filing  of  the  petition  ;*  others  the  time  of  the  appraisement  or 
assessment  ;•  others  the  time  of  the  filing  of  the  report  or  award;* 
others  the  time  of  the  injury  or  construction  of  the  improve- 
ment ;*  and  still  others  the  time  of  the  trial.*  A  conveyance 
subsequent  to  the  time  so  fixed  will  not  entitle  the  vendee  to  be 
made  a  party.*  Where  land  is  occupied  without  condemnation 
proceedings,  either  wrongfully  or  by  the  mere  consent  or  acquies- 
cence  of  the  owner,  no  title  passes,  and  a  subsequent  deed  from 
the  owner,  containing  no  reservation,  will  pass  the  right  to 
"just  compensation"  to  the  purchaser,  thus  making  the  latter  a 
necessary  party  to  proceedings  thereafter  instituted;  but  the 

Drury  v.  Midland  R.  Co.,  127  Mass.        %,  Arkansas. — Roberts  v.  Williams, 

571.  15  Ark.  43. 

Missouri, — Ragan  v.  Kansas  Citj,         Kansas. — Ellsworth,  etc.,  R.  Co.  v, 

etc.,  R.  Co.,  Ill  Mo.  456.  Maxwell,  39  Kan.  651. 

United    States   Supreme    Court. —        Minnesota. — Leber  v.  Minneapolis, 

Roberts  v.  Northern  Pac.  R.  Co.,  158  etc.,  R.  Co.,  29  Minn.  256;  Sherwood 

U.  S.  I.  V.  St.  Paul,  etc.,  R.  Co.,  21  Minn.iai 

*!.  Arkansas. — New|^ass  7*.  St.Louis,        Missouri.^^t.  Louis,  etc.,  R.  Co. 

etc.,  R.  Co.,  54  Ark.  140.  z>.  Fowler,  113  Mo.  458. 

Illinois.  —  McAuley   i'.   Columbus,        New    Jersey. — ^Metier    v.   Easton, 

etc.,  R.  Co.,  83   IIL'348;   Dupuis  v.  etc.,  R.  Co.,  37  N.  J.  L.  222. 
Chicago,  etc.,    R.  Co.,    115    111.  97;         ffisconsin.  —  Driver     v.    WesJeni 

Schreiber  v.  Chicago,  etc.,  R.  Co.,  115  Union  R.  Co.,  32  Wis.  569;  West  v, 

III.  340,  23  Am.  &  £ng.  R.  Cas.   130;  Milwaukee,   etc.,  R.  Co.,  56  Wis.  31S, 

Concordia  Cemetery  Assoc,  f.  Minne-  10  Am.  &  Eng.  R.  Cas.  415. 
sota,  etc.,  R.  Co.,  121  111.  199,  30  Am.        4.  Illinois. — Lake  Erie,  etc.,  R.Co. 

&  Eng.  R.  Cas.  363.  v.  Scott,  132  111.  429,  affirming  33  111- 

Missouri.  —  Stewart  v.   White,  98  App.   292 ;   Chicago,  etc.,    R.  Co.  r. 

Mo.  326;  Kiebler  v.  Holmes,  58  Mo.  Leah,  41  111.  App.  584. 
App.  119.  Indiana. — Indiana  Cent  R.  Co.  v. 

Nebraska. — Missouri  Pac.  R.  Co.  ».  Hunter,  8  Ind.  74. 
Hays,  15  Neb.  224,  14  Am.  &  Eng.  R.         A>ir/«c*y.— Stickley  v.  Chesapeake, 

Cas.  177;  Northeastern  Nebraska  R.  etc.,  R.  Co.,  93  Ky.  323. 
Co.  V,  Frazier,  25  Neb.  53,  36  Am.  &        Nortk  Carolina, — Hendrick  v.  Ctr- 

Eng.  R.  Cas.  673;  Fremont,  etc.,  R.  olina  Cent.  R.  Co.,  loi  N.  Car.  617. 
Co.  V.  Bates,  40  Neb.  381,  57  Am.  &        Pennsylvania.  —  Zimmerman  r. 

Eng.  R.  Cas.  711.  Union  Canal  Co.,  i  W.  &  S.  (Pa.)  346; 

8.   California. — California  Southern  Pennsylvania  R.  Co.  v.  First  GermaQ 

R.  Co.  V.  Colton  Land,  etc.,  Co.  (Cal.  Lutheran  Cong.,  53  Pa.  St. 445 ;  Camp- 

1884),  2  Pac.  Rep.  38,  14  Am.  &  Eng.  bell  v.  Philadelphia,  108  Pa.^St  300; 

R.  Cas.  194.  Hoffman  v.  Bloomsburg,  etc.,  R.  Co., 

Colorado. — Lamborn    v.    Bell,    18  157  Pa.  St.  174. 
Colo.  346.  7>x<w.— Central  R.  Co.  v.  Merkel, 

Minnesota. — Winona,    etc.,   R.  Co.  32  Tex.  723. 
V.  Denman,  10  Minn.  267;    Leber  v.        5.   California. — ^Areata,  etc.,  R.  Co. 

Minneapolis,  etc.,  R.  Co.,  29  Minn.  256.  f.  Murphy,  71  Cal.  123. 

Missouri. — Chicago,  etc.,  R.  Co.  v.         Colorado. — Denver,  etc.,  R.  Co.  r. 

Randolph    Town-Site    Co.,    103    Mo.  Griffith,  17  Colo.  598. 
451,   47   Am.    &   Eng.    R.    Cas.    118;         Minnesota. — Blue  Earth  County  r. 

Chicago,  etc.,  R.  Co.  t*.  McGrew,  104  St.  Paul,  etc.,  R.  Co.,  28  Minn.  503,10 

Mo.  282;  Doyle  v.  Kansas  City,  etc.,  Am.  &  Eng.  R.  Cas.  209. 
R.  Co.,  113  Mo.  280.  6.  South,  .etc.,  Alabama  R  Co.  v. 

Wisconsin.  —  Milwaukee,     etc.,    R.  Alabama  G.  S.  R.  Co.,  102  Ala.  336; 

Co.   V.    Eble,  3   Pin.    (Wis.)    334,    4  Campbell  r'.  Philadelphia,  108  Pa.  St 

Chand.    (Wis.)   72;    Lyon    v.    Green  3oo;Freyv.  Duluth,  etc.,  R.  Co.,  91 

Bay,  etc.,  R.  Co.,  42  Wis.  538.  Wis.  309. 
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vendor  may  recover  the  damages  sustained  by  him  prior  to  the 
date  of  the  deed.^ 

Sitoatory  Oimtraeto. — The  vendee  under  an  executory  contract  of 
sale  is  the  equitable  owner,  entitled  to  a  deed  upon  performance 
of  his  contract.  If,  therefore,  pending  that  performance,  a  part  of 
the  land  is  taken  by  sovereign  authority,  he  still  remains  liable  to 
the  vendor  for  the  entire  pUrchase-money ;  is  entitled  to  the 
entire  damages ;  is  a  necessary  party  to  the  condemnation  proceed- 
ing, and  may  maintain  the  proceeding  in  his  own  name.*  The 
better  opinion,  however,  is  that "  the  holder  of  the  legal  title 
should  be  joined  as  a  party,*  but  if  no  objection  is  made  for  non- 
joinder the  equitable  owner  may  recover  his  actual  damages.* 

t.  Lessor  and  Lessee. — ^A  lessee  must  be  made  a  party,  or 
the  judgment   will    not  affect  his   interest.*     If   the   lease   be 

1.  Donald  v.  St.  Louis,  etc.,  R.  Co.,  R.  Co.,  4  Tex.  Civ.  App.  607.     Contra^ 

52  Iowa  411,  and  cases  cited ;  Barring-  Clark  v.  Close,  43  Iowa  92. 

ton  V.  St.  Paul,  etc.,  R.  Co.,  17  Minn.  8.  Locks  &  Canals  v,  Nashua,  etc., 

215;  Hetfield  v.  Central  R.  Co.,  29  N.  R.  Corp.,  10  Cush.  (Mass.)  385. 

].V.,^*ji, reversing 2^^.  J.  L.  206.    To  4.   Hastings,  etc.,  R.  Co.  v.  Ingalls, 

the  contrary,  see  McLendon  T\  Atlanta,  15  Neb.  123,  20  Am.  &  Eng.  R.  Cas. 

etc.,  R.  Co.,  54  Ga.  293;  Indiana,  etc.,  ^^  followed  in  Omaha,  etc.,  R.  Co.  v, 

R.  Co.  V.  Allen,  100  Ind.  409;  Davis  v.  Brown,  29  Neb.  492 ;  Fremont,  etc.,  R. 

Titusville,   etc.,    R.   Co.,  114  Pa.    St.  Co.  r.  Setright,  34  Neb.  253. 

308.  Donee. — ^The  rule  applies  to  one  who 

PuiehiMr  at  Tax  Bale. — The  rights  of  has  been  placed  in  possession  of  land 

a  purchaser  at  tax  sale  are  not  eztin-  under  a  parol  gift,  and  has  lived  upon 

^uished  by  ad  quod  damnum  proceed-  It  for  fourteen  years,  paid  the  taxes, 

ings  to  which  he  has  not  been  made  a  and    made    lasting  and  valuable  im- 

party  by  proper  notice.     Garmoe  v.  provements    thereon.       Anderson    v. 

Sturgeon,  65  Iowa  147.  Pemberton,  89  Mo.  61. 

BeMnraUoiL  of  Water  Bights. — It  Lioenaee. — But  a  licensee,  under  a 
seems  that  the  grantor  of  a  tide  mill  parol  license  from  the  owner  of  land, 
and  mill  pond  who  has  reserved  the  of  a  well  and  an  hydraulic  ram  thereon, 
right  of  boating  and  rafting  through  cannot  maintain  a  petition  for  damages 
the  pond,  and  of  using  the  same  as  a  against  a  city  for  an  interference  with 
depot  for  lumber,  has  no  such  proprie-  the  use  of  the  well  and  ram  by  the 
tary  interest  in  the  premises,  by  virtue  taking  of  the  land  by  the  city  under 
of  such  reservation,  as  to  entitle  him  the  right  of  eminent  domain.  Clapp 
to  become,  or  to  render  it  necessary  v.  Boston,  133  Mass.  367. 
that  he  should  be  made,  a  party  to  a  6.  Baltimore,  etc.,  R.  Co.  v.  Par- 
proceeding  under  Mass.  Rev.  Stat.,  c.  rette,  55  Fed.  Rep.  50;  Burbridge  v. 
24,  ^  48, 49, 50,  for  the  recovery  of  dam-  New  Albany,  etc.,  R.  Co.,  9  Ind.  546 ; 
a^es  occasioned  by  the  laying  out  and  Storm  Lake  v,  Iowa  Falls,  etc.,  R. 
construction  of  a  railroad  through  the  Co.,  62  Iowa  218;  Baltimore,  etc.,  R. 
{^ranted  premises.  Davidson  v.  Boston,  Co.  v,  Thompson,  10  Md.  76;  Balti- 
etc,  R.  Co.,  3  Cush.  (Mass.)  91.  more    v.    Rice,    73  Md.   307;   Levee 

S.  Kuhn  V.  Freeman,  15  Kan.  423;  Comr's  r.  Johnson,  66  Miss.  248;  North 

St.  Louis,  etc.,  R.  Co.   v.   Wilder,  17  Pennsylvania  R.  Co.  v.  Davis,  26  Pa. 

Kan.  239;  Pinkerton  r.  Boston,  etc.,  St.  238;  Philadelphia,  etc.,  R.  Co.  v. 

R.  Co.,  109  Mass.  527.     C/7»/ra,  Clark  Getz,    113   Pa.  St.  214;   Colcough  v. 

V.  Close,  43  Iowa  92 ;  Smith  v,  Ferris,  Nashville,  etc.,  R.  Co.,  2  Head  (Tenn.) 

6Hun(N.  Y.)  553.  171;  Telephone  Tel.  Co.  v.  Forke,  2 

This  is  true  notwithstanding  he  has  Tex.  App.  Civ.  Cas.,  (  368;  Gilligan  xk 

made  default  in  the  payments  to  be  Providence,  11  R.  I.  258. 

made  under  the  contract,  no  ad  van-  Bale  of  Fee. — But  when  proceedings 

tag:e  having  been  taken  by  the  vendors  are  had  to  sell  the  fee  in  land,  it  is  not 

of  such  default.     Odell  v.  Gulf,  etc.,  necessary  to  make  the  lessee  a  party  to 
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executed  pending  the  proceedings  against  the  lessor,  the  lessee 
may  appear,  plead,  and  defend  his  interest ;  he  must  do  so  after 
notice,  or  he  will  be  estopped.^     Ordinarily,  both  lessee  and 

lessor  are  entitled  to  recover  for  the  damages  sustained  by  them 
respectively.* 

c.  Mortgagor  and  Mortgagee.— Whether  the  mortgagee 
of  land  condemned  be  a  necessary  party  is  a  question  upon 
which  the  courts  are  in  hopeless  conflict,  except  as  regards  a 

the  suit.    Chapman  i;.  Pittsburgh,  etc.,  tice  would  be  to  make  the  tenant  a 

R.  Co.,  i8  W.  Va.  184,  9  Am.  &  Eng.  party  to  the  proceeding, and  apportion 

R.  Cas.  4S4.  the  entire  damages  between  the  tenant 

LeMor  Bound,  thongli  LesiM  Hot  JoSnod.  and  the  owner  of  the  freehold.    Shau- 

— Where   the   real  owner   is  made    a  ver  r.  Phillips,  7  Ind.  App.  12. 

part  J  to  proceedings  to  condemn  right  Tlie  Tann  for  wUdi  tlio  Loaae  If  to 

of  waj  for  a  railroad,  the  proceedings  Ban  is  immaterial ;  parol  leases  from 

will  be  valid  as  against  him,  though  year  to  year  stand  upon  the  same  foot- 

the  language  used  by  the  commission-  ing  as  sealed  demises  for  long  terms, 

ers  in  their  award  may  indicate  that  in  Getz  v.  Philadelphia,  etc.,  R.  Co.,  105 

their  opinion  an  unknown  lessee  has  Pa.  St.,  547;  Gilligan  v.  Providence, 

an   interest  in  it.     Chicago,  etc.,  R.  11  R.  I.  258. 

Co.  V.  Bean,  69  Iowa  257.  a.  Parks  v.  Boston,  15  Pick.  (Mass.) 

The  Louee  of  a  Markot  Stall  need  not  198;    Levee    Com'rs    v.   Johnson,  66 

be  made  a  party  to  a  proceeding  to  Miss.  248;   Matter  of  Buffalo,  Sheld. 

condemn  the  market  house.     Strlck-  (N.  Y.)  408. 

land  V.  Pennsylvania  R.  Co.,  154  Pa.  Snbtenaiits. — A    clause    in   a   lease 

St.  348.  provided  tha^  if  the  demised  premises 

1.  Drinkhouse     v.    Spring     Valley  should  be  taken  by  a  railroad  companj 

Water  Works,  87  Cal.  253.  the  lease  should  thereupon  terminate, 

BztlngnlBbment  of  Bent. — The  con-  but  that  nothing  therein  contained 
demnation  and  appropriation  to  public  should  *'  prevent  the  lessor  or  lessees 
uses  of  a  portion  of  leased  premises  from  recovering  damages  for  such  tak- 
will  extinguish  a  proportionate  part  of  ing  from  the  corporations  or  other 
the  rent;  and  this  proportionate  part  persons  taking."  The  tenants  sublet 
may  be  ascertained  and  fixed  in  an  the  premises  to  other  persons  who  had 
equitable  proceeding  instituted  for  no  knowledge  of  the  contents  of  the 
that  purpose  by  the  tenant.  Kings-  lease  between  the  owner  and  the  ten- 
land  V,  Clark,  24  Mo.  24.  Contra^  see  ants.  It  was  held  that  the  subtenants 
Parks  V.  Boston,  15  Pick.  (Mass.)  could  recover  the  value  of  their  lease- 
198.  hold    from    the    railroad    companj. 

Leseee  Estopped. — Where  contractors  Boteler  v.  Philadelphia,  etc..  Terminal 
building  a  free  gravel  road  require  R.  Co.,  164  Pa.  St.  397. 
gravel  therefor  from  the  land  of  plain-  Lessor  must  be  Joined  to  Bind  Bew- 
tiff's  landlord,  plaintiff  being  a  tenant  slon. — A  voluntary  agreement,  entered 
in  possession  of  the  land,  and  the  con-  into  on  the  part  of  a  lessee  of  a  rail- 
tractors  being  unable  to  agree  with  the  road  with  a  company  petitioning  for  a 
owner  of  the  land  as  to  the  price  right  to  cross  the  track  of  the  former, 
of  the  gravel,  appraisers  are  duly  ap-  is  binding  upon  such  lessee  but  not 
pointed,  who  appraise  the  value  of  the  upon  the  lessor  as  to  the  reversionary 
material  to  be  taken,  and  also  assess  interest.  Consequently,  the  lessee 
all  damages  to  said  land  and  to  grow-  alone  being  made  a  party,  the  estate 
ing  crops  thereon,  the  damages  being  in  reversion  cannot  be  affected.  Mat- 
paid  to  the  owner  of  the  freehold,  and  ter  of  Boston,  etc.,  R.  Co.,  79  N.  Y. 
all  being  done  with  the  knowledge  and  69,  affirming  in  part  22  Hun  (N.  Y.) 
consent  of  the  tenant,  the  tenant  can-  176.  ' 
not  thereafter  recover  damages  of  the  The  Owner  of  a  Oronnd  Bent  reserved 
contractors  to  his  leasehold,  but  may  in  a  conveyance  in  fee  need  not  be 
recover  his  share  of  the  damages  from  made  a  party,  though  equitably 
his  landlord ;  however,  the  better  prac-  entitled  to  a   share   of   the  damag^ 
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mortgagee  in  possession,  who,  they  agree,  must  have  notice  as 
owner.*  One  view  is  that  the  mortgagor  has  the  entire  legal 
estate,  and  should  recover  all  the  damages,  regardless  of  the 
mortgage,  the  lien  of  the  latter  following  the  fund,  which  becomes 
a  substitute  for  the  land,  and  is  applicable  to  the  mortgage  debt.* 
The  other  and  better  doctrine  is  that  the  mortgagee's  interest  in 
the  land,  and  the  rights  secured  to  him  by  his  mortgage,  are 
property  of  which  he  cannot  be  deprived  without  notice  and 
hearing;*  that  to  convert  his  security  into  money  and  hand  it 
over  to  the  mortgagor  (possibly  insolvent)  is  to  deprive  him  of 
his  property  without  compensation  and  without  due  process  of 
law.*  But  if  the  mortgagee  releases  his  right  to  be  made  a 
party ,^  or  assents  to  his  omission,  he  need  not  be  joined  as  a 
party.* 

sufficient  to  cover  the  rent  accrued,  v.  Thobum,  7S.  &  R.  (Pa.)  411; Bean 

Workman    v,    Mifflin,    30    Pa.     St.  v,  Kulp,  7  Phila.  (Pa.)  650. 

36a.  Utah. — Oregon  Short  Line,  etc.,  R. 

1.  Cool  V.  Crommet,    13  Me.  250;  Co.  v.  Mitchell,  7  Utah  505. 

Parish  v,  Gilmanton,   n  N.   H.  293,  Wisconsin, — Kennedy  t;.  Milwaukee, 

followed  in  Parker's  Petition,  36  N.  etc.,  R.  Co.,  22  Wis.  581. 

H.  84;  Ballard  v,  Ballard  Vale  Co.,  5  S.  ///iii<?w.— Calumet   River  R.  Co. 

Graj  (Mass.)  468.  v.  Brown,  136  111.  322. 

I.  California,  —  Schumacker  v.  To-  Maine. — Wilson  v,  European,  etc., 

berman,  56  Cal.  508.  R.  Co.,  67  Me.  358. 

Connecticut. — Norwich  v.  Hubbard,  Michigan. — Michigan  Air  Line  R. 

23  Conn.  588;  Whiting  v.  New  Haven,  Co.  v.  Barnes,  40  Mich.  383. 

45  Conn.  303.  Missouri. — Chicago,  etc.,  R.  Co.  v. 

Indiana.  —  Murphj  v.  Beard,    138  Baker,  102  Mo.  553. 

Ind.  560.  Nebraska. — Dodge  v.  Omaha,  etc., 

Kansas.  —  Goodrich    v.    Atchison  R.  Co.,  20  Neb.  276. 

County,   47   Kan.   355 ;    Rand    v.   Ft.  Neiv  Jersey. — North  Hudson  Coun- 

Scott,  etc.,  R.  Co.,  50  Kan.  114.  ty  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 

Louisiana. — Postal  Telegraphic  Ca-  450,  reversing  27  N.  J.  Eo.  371 ;    Piatt 

ble  Co.  V.  Louisville,  etc.,  R.  Co.,  43  v.  Bright,  29  N.  }.  Eq.  128. 

La.  Ann.  522.  Vermont. — Adams  v.  St.  Johnsbury, 

Massachusetts.  —  Breed   v.   Eastern  etc.,    R.  Co.,  57  Vt.  240,  25  Am.   & 

R.  Co.,   5   Gray  (Mass.)  470,   note;  Eng.  R.  Cas.  172. 

Paine  v.  Woods,  108  Mass.  160 ;  Farns-  4.  Severin  v.  Cole,  38  Iowa  463. 

worth  V.Boston,  126 Mass.  I ;  Read  v.  6.  Camden,  etc.,  Water  Co.  v.  In- 

Cambridge,  126  Mass.  427;  Wood  v.  graham,  85  Me.  179. 

Westborough,  140  Mass.  403.  6.  Meacham  v.  Fitchburg  R.  Co.,  4 

Michigan. — Grand  Rapids  v.  Grand  Cush.  (Mass.)  291. 

Rapids,  etc.,  R.  Co.,  58  Mich.  641.  Effeot  of  Not  Joining  Mortgage. — A 

Minnesota. — Boutelle  v.  Minneapo-  mortgagee  who  is  not  made  a  party 

lis,  59  Minn. 493;  Bennett  t^.  Minneapo-  to  proceedings  for  the  condemnation 

lis,  etc.,  R.  Co.,  42  Minn.  245.  of  right  of  way  for  a  railroad  over  the 

Missouri.  —  Warren   v.  Gibson,  40  mortgaged    property    may  waive  the 

Mo.  App.  469;  Thompson  v.  Chicago,  omission    and    assert    his    claim    to 

etc.,  R.  Co.,  no  Mo.  147.  the  award  in  the  hands  of  the  sheriff, 

Nevf  Jersey. — Piatt  v.  Bright,  29 N.  and  such  claim,  where  it  is  shown  that 

].  Eq.  128.  the  property  is  insufficient  to  pay  the 

iV>w  7V>r*.— Astorv.  Hoyt,  5  Wend,  mortgage    debt,  and   that  the   mort- 

(N.  Y.)  603;  Auburn  Bank  v.   Rob-  gagor  is  insolvent,  constitutes  a  lien 

erts,  44.  N.    Y.    192;    Englehardt    T^  thereon  superior  to  that  of  a  prior  at- 

Brooklyn,   3    Misc.    Rep.   (Brooklyn  tachment  levied  by  a  creditor  of  the 

City  Ct.)  30.  mortgagor.     Sawyer  v.   Landers,    56 

Pennsylvania. ^SchxxyW^iW  Nav.  Co.  Iowa  422. 
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d.  Husband  and  Wife. — Where  the  fee  is  in  the  husband  he 
alone  is  the  necessary  party ;  if  in  the  wife  she  must  be  made  a 
party,  as  her  interest  will  not  be  affected  by  making  the  husband 
only  a  party.*  Whether  the  husband  must  be  joined  in  order  to 
divest  the  wife's  interest  is  a  question  on  which  the  adjudica- 
tions differ.*  The  better  and  safer  practice  is  to  join  both  hus- 
band and  wife  as  parties,  since  then  the  interests  of  both  can  be 
divested,  both  can  be  accorded  a  hearing,  and  the  compensation 
can  be  apportioned  between  them  as  justice  may  require.' 

]>ower. — The  inchoate  right  of  dower  may  be  divested  by  mak- 
ing the  husband  alone  a  party.^     After  his  death,  but  before 

Where  the  mortgagee  is  omitted  by  dallv.  Texas  Cent.  R.  Co.,  63  Tex.  586. 
mistake,  and  not  through  negligence,  But  see  Chicago,  etc.,  R.  Co.  z'.Ander- 
and  compensation  and  damages  are  son,  42  Kan.  297. 
awarded  to  the  mortgagor  on  the  hy-  But  the  surviving  wife  has  such  an 
pothesis  that  the  land  taken  and  dam-  estate  in  the  homestead,  being  part  of 
aged  is  free  of  incumbrance,  and  when  the  community  estate  of  herself  and 
it  appears  that  the  mortgagor's  equity  her  deceased  nusband,  as  will  enable 
of  redemption  is  of  little  or  no  value,  her  to  maintain  an  action  in  her  own 
and  that  the  judgment  is  no  protection  name  for  its  injury ;  and  if  the  heirs  of 
to  the  company  against  tlie  bill  to  the  deceased  husband,  who  are  not 
foreclose  the  mortgage,  a  court  of  joined  as  plaintiffs,  had  also  an  inter- 
equity  may  relieve  the  company  est  in  the  land  at  the  time  of  the  in juij, 
from  the  consequences  of  such  mis-  a  party  sued  by  her  can  only  avail  him- 
take  by  requiring  the  compensation  self  of  that  fact  by  plea  in  abatement, 
and  damages  awarded  to  be  paid  to  or  by  way  of  apportionment  of  dam- 
the  mortgagee  to  apply  on  his  debt.  ages.  Houston,  etc.,  R.  Co.  v,  Kiiapp, 
Calumet  River  R.  Co.  r*.  Brown,  136  51  Tex.  592. 
111.  322.  GonMqaenttal  Ii^iixIm  occasioned  bj 

In  such  a  case  the  mortgagee  may  change  of  grade  may  be  sued  for  bj 
file  a  bill  to  foreclose  his  mortgage  the  husband  alone.  Hutchinson  v. 
upon  the  strip  of  land  condemned,  Parkersburg,  25  W.  Va.  226. 
after  selling  the  balance  of  the  mort-  S.  That  he  must  be  joined,  see  Colo- 
gaged  land  for  less  than  the  amount  rado  Cent.  R.  Co.  v,  Allen,  13  Colo, 
due  him.  Warwick  Sav.  Inst.  v.  Provi-  229,  44  Am.  &  Eng.  R.  Cas.  193;  East 
dence,  12  R.  I.  144.  Tennessee,   etc.,  R.  Co.  v.   Love,  3 

1.  Bixby   V.    Goss,   54    Mich.    551 ;  Head  (Tenn.)  63. 

Whitcher  v,  Benton,  48  N.   H.   157;  That  he  need  not  be  joined,  see  State 

Watson  V.  Sewickley,  91  Pa.  St.  330;  v.  Hulick,  33N.  J.  L.  307;  Sharplessr. 

Nebraska  City  v.  Northcutt,  45  Neb.  West  Chester,  i  Grant's  Cas.  (Pa.)  257. 

456;  Grosser  v.  Rochester,  60  Hun(N.  3.  Dwiggins  v.  Denver,  2^  Ohio  St. 

Y.)  379.  629,  where  the  husband  was  neld  prop- 

OmlBBlon  of  Wife' I  Name  by  Mistake. —  erly  joined  because   the  statute  gave 

If,  in  proceedings  instituted  by  a  hus-  him  a  right  of  appeal.     See  also  East 

band  as  owner  to  assess  damages  for  Tennessee,  etc.,   R.    Co.  v.   Love,  3 

injuries  to  land  arising  from  the  con-  Head  (Tenn.)  63. 

struction  of  a  railroad,  it  is  discovered  4.  Barbour  v,  Barbour,  46  Me.  9; 

that  the  title  to  the  land  is  in  his  wife.  Matter  of  Central  Park  Extension,  16 

the  wife's  name  as  plaintiff,  omitted  by  Abb.  Pr.   (N.    Y.   Supreme  Ct.)  56; 

mistake,  may  be  brought  upon  the  rec-  Weaver    v.   Gregg,   6  Ohio  St.  547* 

ord   by  amendment,   under  Pennsyl-  But  as  between  the  wife  and  her  hus- 

vania  Act  of  May  4,  1852,  P.  L.  574.  band  the  inchoate  rights   of  the  wife 

Seipel  r.  Baltimore,  etc.,  Extension  R.  are  not  extinguished,    but    must  be 

Co.,  129  Pa.  St.  425.  recognized  and  protected.      Matter  of 

Oondemnation  of  Homestead. — It  seems  New  York,  etc..  Bridge,  89  Hun  (N. 

that  the  homestead  may  be  condemned  Y. )  219.     As  to  the  contra  doctrine  that 

by  making  the  husband  alone  a  party,  such  inchoate  right  is  property  which 

Canty  r.  Latterner,  31  Minn.  239;  Ran-  the  law  will  protect,  see  Wheeler  r. 
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assignment  of  dower,  it  would  seem  that  she  should  be  recognized 
as  the  owner  of  a  property  interest  in  the  land.* 

e.  Tenants  in  Common. — One  tenant  in  common  cannot 
maintain  a  proceeding  alone ;  his  cotenants  must  unite  with  him. 
If  they  could  proceed  separately  contradictory  decisions  might 
result.*  So,  also,  in  proceedings  in  invitum  all  the  tenants  in 
common  should  be  joined ;  notice  to  one  of  them  is  not  sufficient.* 
The  appearance  and  testimony  of  one  of  them  would  be  of 
benefit  to  the  others,  and  they  should  not  be  deprived  of  it.* 

/.  Life  Tenant  and  Remainderman. — A  tenant  for  life  is 
an  "owner"*   and    must    be    made  a   party   to    the    proceed- 

Kirtland,  27  N.  J.  Eq.  534;   State  v,  (Mass.)  269,  was  decided.     Dwight  t;. 

Easton,  etc.,  R.  Co.,  36  N.  J.  L.  181.  Hampden  County,  7  Cush.  (Mass.)  533. 

1.  French  v.  Lord,  69 Me.  537;  Mat-  8.  State  v.  District  Ct.,   53  Minn, 

ter  of  WiUiam,  etc.,  Streets,  19  Wend.  283 ;  Morgan's  Louisiana,  etc.,  R.,  etc., 

(N.  Y.)  678.      Comfare^j^  t.  Taun-  Co.  f.  Bourdier,  McGloin  (La.)  232; 

ton  Branch    R.    Co.,    113  Mass.   277;  Whitcher  v.   Benton,  48  N.   H.  157; 

State  f.  Easton,  etc.,  R.  Co.,  36  N.  J.  Grand  Rapids,  etc.,  R.  Co.  v.  Alley, 

L.  181.  34  Mich.  i6j  followed  in  Michigan  Air 

Contra. — ^Todemierr.  Aspinwall,  43  Line  R.  Co.  v.  Barnes,  40  Mich.  383. 
111.  401,  where  the  court  left  the  widow  Nor  can  one  tenant  in  common  bind 
to  settle  witli  the  heirs  to  whom  the  the  others  by  a  waiver  of  damages  in 
damages  were  awarded ;  Moore  T/.  New  whole  or  in  part,  Merrill  v,  Berk- 
York,  8  N.  Y.  no,  ajirming-  \S^r\di.  shire,  11  Pick.  (Mass.)  269;  butaten- 
(N.  Y.)  456;  Simar  v.  Canaday,  53  N.  der  to  one  acting  for  the  others  is  a 
Y.  298,  where  the  court  intimated  that  good  tender  to  all,  Dyckman  v.  New 
the  widow's  right  will  be  protected  York,  5  N.  Y.  434. 
against  every  one  but  the  state.  Roe  f.  If  the  interest  of  one  only  is  ccn- 
U.  S.  Bank,  3  Ohio  26.  demned,  the  railroad  company  does 
Aftor  ABslgnment  she  becomes  seized  not  become  a  tenant  in  common  with 
oC  a  freehold  estate,  and,  so  far  as  these  the  others.  Weston  v.  Foster,  7  Met. 
proceedings  are  concerned,  stands  in  (Mass.)  297. 

the  position  of  an  owner  of  the  fee  in  4.  Chicago,  etc.,  R.  Co.  v,  Chamber- 

the  premises  assigned  to  her.     Matter  lain,  84  111.  333. 

of  William,   etc..  Streets,    19   Wend.  It  is  not  essential  to  the  jurisdiction 

(N.  Y.)678.  that  all  the  owners  shall  be  brought 

a.  Tucker  v,  Campbell,  36  Me.  346;  into  court,  but  the  court  has  power  to 

Merrill  v,  Berkshire,  1 1  Pick.  (Mass. )  hear  and  determine  the  case  as  to  those 

269;  Harrisburg,  etc.,  R.  Co.  i^.Bucher,  before  it.     If  the  rights  of  one,  in  any 

7  Watts   (Pa.)    33;    Columbia,    etc.,  sense,  should  depend  upon  the  dispo- 

Bridge  Co.  v.  Geise,  34  N.  T.  L.  268.  sitlon  of  the  case  as  to  the  others,  then 

Bxe«|itl(m. — Where    a   railway  com-  each  party  in  interest  would  have  the 

I»ny,without  acquiring  title,  has  taken  right  to  insist  on  all  the  parties  being 

and  used  a  right  of  way  across   lots  before  the  court  before  proceeding  to 

owned  by  tenants  in  common,  one  of  a  trial.     Bowman  v.  Venice,  etc.,   R. 

such  tenants,   to  whom  his  cotenants  Co.,   102   111.  459,  14  Am.  &  Eng.  R. 

nave  assigned    their    claims    as  to  a  Cas.  338. 

specified  portion  of  the  lots,  may  pro-  In  New  Torh  the  proceedings  should 
ceed  under  section  1852,  Rev.  Stat.,  to  be  against  tenants  in  common  sever- 
recover  damages  for  the  taking  as  to  ally ;  but  when  such  parties  are  pro- 
such  portion.  Tucker  v.  Chicago,  etc.,  ceeded  against  jointly,  their  voluntary 
*^-  Co.,  91  Wis.  576.  appearance  to  contest  the  proceedings 
^^o^Vl^. — It  seems  that  in  Massa-  on  other  grounds  is  a  waiver  of  ob- 
^^fsetis  one  tenant  in  common  can  jections  on  account  of  the  misjoinder, 
'uaintaln  a  complaint  for  flowage  with-  and  in  such  case  a  tender  to  one  of  the 
out  joining  his  cotenants,  the  statutes  sum  awarded  to  all  is  sufficient.  Dyck- 
navlng  been  changed  in  this  respect  man  v.  New  York,  5  N.  Y.  434. 
•mce  Merrill  v,  Berkshire,   11   Pick.  5.  Gilligan  v.  Providence,  11  R.  I. 
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ing.*  He  may  proceed  separately  or  join  with  the  owner  of  the 
fee.*  Remaindermen  also  must  be  joined,*  and  they  can  apply 
independently  for  such  damages  as  affect  the  reversion  * 

g.  Heirs  and  Personal  Representatives. — Where  a  land- 
owner dies  before  title  has  passed  to  the  condemning  party,  the 
title  passes  to  the  heirs  and  they  should  be  made  parties;*  but 
if  the  title  passed  in  the  decedent's  lifetime,  leaving  in  him  aright 
to  compensation  only,  this  is  personalty  and  goes  to  the  personal 
representative,  who  becomes  the  proper  party  to  the  further 
continuance  of  the  proceeding.* 

A.  Infants. — The  land  of  minors  cannot  be  condemned  with- 
out making  their  guardians  defendants  in  the  proceeding.  In 
case  they  have  no  regular  guardian,  guardians  ad  litem  ^ould 
be  appointed.''     Notice  of  the  proceedings  to  the  infant  only, 

258;    Kansas   City,   etc.,    R.    Co.    v.  20;  St.  Albans  1;.  Seymour,  41  Vt.  579 

Weaver,  86  Mo.  473,  28  Am.  &  Eng.  (where  the  administrator  was  held  the 

R.  Cas.  247;  Pittsburgh,  etc.,   R.  Co.  proper  party  although  the  proceedings 

V.  Bentley,  88  Pa.  St.  178.  were  begun  after  the  owner's  death) ; 

1.  Bentonville  R.  Co.  v.  Baker,  45  Moore  v,  Boston,  8  Cush.  (Mass.)  374 
Ark.  252 ;  Ross  v.  Elizabethtown,  etc.,  If  the  Estate  Is  IneolYent  the  adminis- 
R.  Co.,  20  N.  J.  L.  230;  Matter  of  trator  is  the  proper  party,  the  heirs 
Metropolitan  El.  R.  Co.  (Supreme  having  no  interest  in  such  an  estate 
Ct.),  12  N.  Y.  Supp.  506;  Colcough  until  the  creditors  are  settled  with. 
V.  Nashville,  etc.,  R.  Co.,  2  Head  Goodwin  v.  Milton,  25  N.  H.  458. 
(Tenn.)  171.  But  see  Boynton  v.  Peterborough, etc., 

2.  Reading  R.  Co.  v.  Boyer,  13  Pa.  R.  Co.,  4  Cush.  (Mass.)  467. 

St.    497;    Passmore    v,  Philadelphia,  Title  Pasaliig  npon  Payment. — Where 

etc.,  R.  Co.,  9  Phila.  (Pa.)  579;  Col-  the  statute  provides  that  the  title  shall 

cough   V,   Nashville,   etc.,  R.  Co.,  2  pass  upon  payment  of  the  damages, 

Head  (Tenn.)  171.  the  heirs  must  be  made  parties  unless 

8.  Bentonville  R.  Co.  v.  Baker,  45  the  payment  was  actually  made  before 

Ark.  252 ;  Matter  of  Metropolitan  El.  the  ancestor  died.     The  deposit  of  the 

R.  Co.  (Supreme Ct.),  12  N.  Y.  Supp.  damages    before  his  death  does   not 

506;  Ross  V.  Elizabeth  Town,  etc.,  R.  entitle  the  personal  representative  to 

Co.,  2  N.  }.  Eq.  422.  the   money.     Peoria,   etc.,   R.  Co.  t». 

4.  Shortle  v.  Terre  Haute,  etc.,  R.  Rice,  75  111.  329. 

Co.,  131  Ind.  338,  51  Am.  &  Eng.  R.  7.  Missouri  Pac.  R.  Co.  t;.  Carter,85 

Cas.  576.  Mo.  A48,  28  Am.  &  Eng.  R.  Cas.  249; 

6.  Pittsburgh,  etc.,  R.  Co.  v,  Swin-  Hotchkiss  v.  Auburn,  etc.,  R.  Co.,  36 
ney,  97  Ind.  592;  Neal  v.  Knox,  etc..  Barb.  (N.  Y.)  600;  Jones  v.  Barcla/t^ 
R.  Co.,  61  Mo.  298;  Boynton  t;.  Peter-  J.  J.  Marsh.  (Ky.)  73;  Peavey  f.  Wolf- 
borough,  etc.,  R.  Co., 4  Cush.  (Mass.)  borough,  37  N.  H.  isiS;  Clarke  v.  Gil- 
467;  Boonville  v.  Ormrod,  26  Mo.  manton,  12  N.  H.  515. 
193.  Who  may  Be  aiiardlan. — And  in  such 

In  California^  where,  after  the  pre-  case  the  statute  is  not  sufficiently  com- 

liminary  proceedings  before  the  board  plied  with  by  making  an  appointment 

of  supervisors,  the  owner  dies,  the  suit  of  an  attorney  by  an  order  sufficient  in 

to  condemn  may  be  brought  against  form.     It  is  the  duty  of  the  company 

his  executor.    It  is  not  necessary  to  to  see  that  some  reliable  person  is  ap- 

take  fresh  proceedings  before  the  su-  pointed,  living  in  the  vicinity,  and  that 

pervisors,  nor,  it  seems,  to  make  the  he  should  in  met  personally  appear  be- 

devisees  parties.     Monterey  County  v,  fore  the  jury  and  attend  to  and  protect 

Cushing,  83  Cal.  507.  the  infant's  interests.     Until  such  ap- 

6.  Church  v.  Grand  Rapids,  etc.,  R.  pointment  and  appearance  the  jury  ac- 

Co.,  70  Ind.  161 ;  Whitman  v.  Boston,  quire  no  jurisdiction  of  the  person  of 

etc.,   R,    Co.,  3   Allen   (Mass.)   133;  the  infant,  and  they  cannot  proceed  to 

Howcott  V,  Warren,  7  Ired.  (N.  Car.)  appraise  the  land  or  assess  the  dam- 
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without  service  on  the  guardian,  will  not  bind  the  infant.* 

i.  Towns. — Whereas  a  town  or  other  community  through 
which  a  highway  is  laid  out  will  have  the  burden  of  maintaining 
it,  the  town,  as  well  as  the  petitioner  for  the  highway,  is 
interested  and  should  be  made  a  party.*  If  property  of  the 
town  is  taken  it  is  clearly  a  necessary  party,  being  entitled  to 
compensation.' 

j\  Trustees. — Ordinarily,  in  proceedings  to  subject  trust 
property  to  public  use,  the  trustee  is  the  proper  party  to  repre- 
sent the  trust  estate,  and  it  is  not  necessary  that  the  beneflciaries 
be  made  parties.* 

Vn.  PLRADore— 1.  Heoeflflity  of  Petition,  Complaint,  etc. — Both 
the  necessity  and  the  form  and  contents  of  the  pleadings  depend 
upon  the  phraseology  of  the  local  statute.  If  the  statute  calls 
for  a  petition  or  a  complaint,  jurisdiction  to  proceed  further 
cannot  be  acquired  without  it.*    The  better  practice  is  to  file 

ages.     Hotchkiss  v.  Auburn,  etc.,  R.  a  trustee  to  secure  a  debt,  the  trust 

Co.,  36  Barb.  (N.  Y.)  600.  deed  will  be  treated  simply  as  a  lien, 

1.  Clarke  v.  Gilmanton,  12  N.  H.  and  therefore  the  equitable  owner  of 
515;  Neeld's  Road  Case,  i  Pa.  St.  353.  the  land  is  a  necessary  party.     Oregon 

FoBttmnioiii  Clilld. — As  to  the  practice  Short  Line,  etc.,  R.  Co.  v,  Mitchell,  7 

where  a  posthumous  child  is  bom  to  Utah  505.   To  the  same  effect,  see  New 

the  owner,  see  Chicago,  etc.,  R.  Co.  v,  York,  etc.,  R.  Co.  v.  New  York,  etc., 

Wasserman,23Fed.  Rep.  872,2oAm.  &  R.  Co.,  52  Conn.  274,  25  Am.  &  Eng. 

Eng.  R.  Cas.  428.  R.  Cas.  215. 

2.  Gifford  V,  Norwich,  30  Conn.  35 ;  Naked  Trustee. — ^A  mere  naked  trus- 
Williams,  Petitioner,  59  Me.  517 ;  tee  of  an  equitable  interest  in  lands  is 
Hinckley,  Petitioner,  15  Pick.  (Mass.)  not  a  necessary  party  to  proceedings 
447;  Lanesborough  v,  Berkshire  to  condemn  the  lands  under  a  charter 
County,  22  Pick.  (Mass.)  278;  Thet-  requiring  notice  of  such  proceeding  to 
ford  V.  Kilbum,  36  Vt.  179,  where  the  be  given  to  "owners"  and  **  persons 
town  having  been  omitted  the  pro-  interested."  And  the  fact  that  the 
ceedings  were  remanded  to  the  com-  notice  to  the  party  having  such  equit- 
missioners  to  notify  the  town  and  able  interest  of  the  proceedings  was 
appraise  the  damages  anew.  given  to  her  as  '*  occupant,"  and  not 

In  Alabama  it  is  held  that  an  incor-  as  owner  of  the  equitable  interest,  does 
porated  town  is  not  affected  by  a  not  affect  the  validity  of  the  pro- 
condemnation  proceeding  instituted  ceedings  for  condemnation.  She  was 
before  its  incorporation,  it  not  having  apprised  of  the  proceedings  and  en- 
been  a  party  to  such  attempted  con-  abled  to  protect  her  interest,  and  that 
demnation.  Columbus,  etc.,  R.  Co.  v,  interest  was  represented  by  the  legal 
Witherow,  82  Ala.  190.  owner  of  the  land.  Mclntyre  v,  Easton, 

3.  Fagan  v,  Chicago,  84  111.  236;  etc.,  R.  Co.,  26  N.  J.  Eq.  ^^^follow- 
Matter  of  Church  St.,  49 Barb.  (N.Y.)  ing  State  v,  Easton,  etc.,  R.  Co.,  36 
457.  N.  J.  L.  181. 

4.  Hidden  t;.  Davisson,  51  Cal.  138;  Wliere  One  of  Two  Partnera  Holds 
Small  V.  Georgia  Southern,  etc.,  R.  Land,  paid  for  with  partnership  funds, 
Co.,  87  Ga.  602 ;  Davis  v,  Charles  in  trust  for  the  firm,  both  partners  are 
River  Branch  R.  Co.,  11  Cush.  (Mass.)  proper  parties  to  a  petition  for  dam- 
506;  Hawkins  v.  Berkshire  County,  2  ages.  Reed  v,  Hanover  Branch  R.  Co., 
Allen  (Mass.)  354 ;  State  v.  Orange,  32  105  Mass.  303. 

N.  J.  L,  49;  State  v.  Easton,  etc.,  R.  5.  State  v.  Berry,  12  Iowa  58;  Oli- 

Co.,  36  N.  J.  L.  181 ;  People  v.  Robin-  phant  v.  Atchison   County,  18  Kan. 

son,  39  Barb.  (N.  Y.)  77.  386;    Detroit    v.  Recorder's   Ct.,  40 

Where  proceedings  are  instituted  to  Mich.   64;    Toledo,    etc.,   R.   Co.   v. 

condemn  lands  which  are  conveyed  to  East  Saginaw,  etc.,  R.  Co.,  72  Mich. 
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a  petition,  even  where  the  statute  does  not  expressly  require  it.* 
In  those  states,  however,  where  the  condemning  party  is  per- 
mitted to  take  the  property  in  the  first  instance,  leaving  the 
owner  to  institute  proceedings  for  damages,  no  petition  or  other 
application  need  be  filed  by  the  former,  unless  the  statute 
requires  it.* 

2.  Formal  Beqniiitea — ^Writtng. — Under  some  of  the  statutes  the 
application  must  be  in  writing;  in  others  it  need  not  be.' 

AddTCM. — The  petition  should  be  addressed  to  the  tribunal 
which,  by  the  terms  of  the  statute,  is  to  act  upon  it,  but  infor- 
malities in  the  address  will  not  be  fatal  if  the  petition  is  in  fact 
presented  to  and  acted  upon  by  the  proper  tribunal.* 

206;   Flinti  etc.,  R.  Co.   t/.  Board  of  the    practice,    pleadings,   forms,  and 

Railroad    Crossings,    72    Mich.    234;  proceedings  existing  at  the  time  in 

Robinson   v.  Math  wick,  5   Neb.  255 ;  like  cases  in  the  courts  of  record  of 

State  t'.  Otoe  County,  6  Neb.  129;  Hay*  the  state.     In  re  Rugheimer,  36  Fed. 

wood   V,  Charlestown,  34  N.  H.  23;  Rep.  369. 

State  v.  Morse,  50  N.  H.  9.  2.  Howard  v.  Hutchinson,  10  Me. 

1.  Portland,   etc.,  Turnpike  Co.  v,  335;   McCarthy   r.    Whalen,  19  Hun 

Bobb,  88  Ky.  226;  Com.  v.  Coombs,  2  (N.  Y.)  503,  affirmed  in  87  N.  Y.  148. 

Mass.    489;     Hawkins    v.    Trousdale  ProccMMlliiga  Instttoted  by  Ovnar.— 

County,  12  Lea  (Tenn.)  359.  Under  an  early  Indiana  statute  it  w«s 

On  Aiqpeal  to  Jury. — In  an  appeal  to  held  not  to  be  necessary  to  file  a  formal 

the    District    Court   from  the  award  complaint  where  the  proceeding  is  in- 

of  damages  by  commissioners,  where  stituted  by  the  owner.     The  inquest 

the  only  question  is  the  amount  of  the  itself,  taken  in  connection  with  the  ap- 

recovery,  new  pleadings  need  not  be  plication   and  writ,  was  sufficient  to 

filed  in  the  District  Court.     Fremont,  advise  the  company  what  is  to  be  an- 

etc,  R.  Co.  V.  Meeker,  28  Neb.  94,  44  swered.    Marion,  etc.,  R.  Co.  v.  Ward, 

Am.  &  Eng.  R.  Cas.    115;  Nebraska  9  Ind.  123. 

R.  Co.  V.  Van  Dusen,  6  Neb.  160.  S.  Indiana. — ^The  application  for  ap- 

But  if  other  issues  than  the  question  praisers  need  not  be  in  writing, l)ut  the 

of  damages  are  involved,  they  must  be  warrant  under  which  they  act  must  be. 

presented  by  proper  pleadings.     Tres-  Swinney  v.  Ft.  Wayne,  etc.,  R.  Co., 

ter  t/.  Missouri  Pac.  R.  Co.,  33  Neb.  59  Ind.  205.      So  an  application  under 

171.  2  Rev.  Stat.  1876,  p.  289,  %  710,  for  a 

FoQowliig  Praotloe  of  State  Govrta. —  writ  for  the  assessment  of  damages, 

There  being  no  fixed  forms  of  plead-  must  be  in  writing;  and  such  applica- 

ing  in  South  Carolina  in  condemna-  tion  constitutes  a  complaint,  to  which 

tion  proceedings,    but  the  procedure  objection  may  be  made  as  in  ordinary 

being    by    petition    by  persons    duly  adversary    proceedings.      Church  r. 

authorized,   notice  to  the    owner,    a  Grand  Rapids,  etc.,  R.  Co.,  70  Ind. 

hearing  by  a  court  of  record  as  to  the  161,  3  Am.  &  Eng.   R.  Cas.  198.    A 

necessity  of  taking  the  land,  followed  similar    rule   obtains    in     Michigan. 

by    an    assessment    of    compensation  Kroop  v,  Forman,  31  Mich.  144. 

finally  made  by  a  jury  impaneled  for  Bontli    Dakota.  —  The    proceedings 

that  purpose,  the  institution  of  such  must  be  in  writing,  and  made  a  recorid 

proceedings  by  petition  of  a  duly  au-  of  the  court.     Lewis  v,  St.  Paul,  etc., 

thorized  agent  of  the  United  States,  R.  Co.,  5  S.  Dak.  148,  57  Am.  &  Eng. 

service  of  the  petition  on  the  land-  R.  Cas.  612.     So  also  in  N^ew  yersey^ 

owner,  and  disposition  of  the  matter  Vail  v.  Morris,  etc.,  R.  Co.,  ai  N.  J. 

by  the  United  States  District  Court,  is  L.  189. 

in  accordance  with  the  provision  of  Vlrgliiia.  —  A  petition  for  leave  to 
the  Act  of  1888,  requiring  the  prac-  build  a  mill  may  be  ore  tenus.  Mead 
tice,  pleadings,  forms,  and  modes  of  v.  Haynes,  3  Rand.  (Va.)  33;  Whit- 
procedure  in  condemnation  proceed-  worth  t'.  Puckett,  2  Gratt.  (Va.)  528. 
ings  to  conform,  as  near  as  may  be,  to  4.  Infoiraudlty     1&     Aililiaiii  —Iowa 
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MfBlttg. — The  petition  may  be  signed  by  the  petitioner  or  his 
attorney,*  or  agent  and  lessee.*  If  a  corporation  is  petitioner, 
its  attorney  may  sign  the  petition.' 

An  objection  that  the  instrument  of  appropriation  is  not 
signed  by  any  one  in  behalf  of  the  company  is  waived  if  not 
promptly  made.* 

Veriiying. — Unless  the  statute  so  prescribes,  the  petition  need 
not  be  verified.*  If  it  does  so  require,  and  a  corporation  is  the 
petitioner,  only  its  officers  or  agents  can  verify  the  petition.* 
The  petition  is  properly  sworn  to  before  a  notary,  and  the  mere 
omission  of  the  month  from  the  jurat  will  not  render  the  verifi- 
cation bad.^  The  lack  of  verification  or  defects  therein  is  waived 
by  consenting  to  the  appointment  of  commissioners,*  or  by 
answering  the  petition  and  going  to  trial  on  the  merits.* 


Code,  §  923,  provides  that  the  petition 
shall  be  addressed  to  the  board  of  super- 
visors, but  where  a  petition  was  pre- 
sented to  and  acted  on  by  the  board  of 
supervisors,  but  addressed  to  the  countj 
auditor,  it  was  held  sufficient.  State 
V.  Barlow,  61  Iowa  572.  So  where  a 
statute  prescribed  an  address  to  the 
"mayor  and  aldermen,"  an  addition 
to  such  address  of  the  words  **  and  com- 
mon council "  was  held  not  fatal,  the 
proper  body  having  received  and  acted 
on  the  petition.  Worcester  v,  Keith, 
5  Allen  (Mass.)  17. 

FreMntatton. — As  to  the  sufficiency  of 
the  presentation  of  the  petition  to  the 
tribunal,  see  Chicago,  etc.,  R.  Co.  v. 
Chamberlain,  S4  111.  333. 

1.  Gammell  v.  Potter,  2  Iowa  562. 

2.  Harvey  v.  Lloyd,  3  Pa.  St.  331 ; 
Sharetts'  Road,  8  Pa.  St.  89.  Contra, 
see  Shafferstown  Road,  3  Watts  (Pa.) 
475i  where  a  petition  for  a  review  in  a 


land  for  the  use  of  the  United  States 
shall  be  verified  by  affidavit  of  an  agent 
of  the  United  States  is  inapplicable  to 
a  petition  presented  to  a  United  States 
court  by  the  officer  designated  in  the 
act  of  Congress.  Chappell  v.  U.  S.,  160 
U.  S.  499. 

6.  Matter  of  Metropolitan  £1.  R.  Co. 
(Supreme  Ct.),  26  N.  Y.  St.  Rep. 
968. 

Wliat  OflloerB  may  Verify. — ^The  gen- 
eral land  agent  of  a  company  is  an  offi- 
cer of  a  corporation  within  the  meaning 
of  that  term  as  used  in  2  N.  Y.  Rev. 
Stat.  (7th  ed. )  154.6, 1547,  $$  5  and  6,  and 
has  a  right  to  verify  the  petition.  Mat- 
ter of  New  York,  etc.,  R.  Co.,  33  Hun 
(N.  Y.)  148. 

A  petition  was  verified  by  the  com- 
pany's attorney ;  the  verification  stated 
that  he  was  its  duly  authorized  attor- 
ney and  agent,  appointed  by  it  to  verify 
in  its  behalf  petitions  in  such  proceed- 


road  case,  signed  by  the  attorney  of    ings.     It  was  held  that  the  affiant  was 


the  landowner,  was  held  bad. 

8.  Skinner  v.  Lake  View  Ave.  Co., 
57  111.  151;  Tucker  v.  Erie,  etc.,  R. 
Co.,  27  Pa.  St.  281. 

4.  Logansport,  etc.,  R.  Co.  v.  Buch- 
anan, 52  Ind.  163. 

The  omission  of  the  signatures  at 
the  end  of  the  petition  is  a  mere  ir- 
regularity, and   does   not   render   the 


an  officer  of  the  corporation  within  the 
meaning  of  the  provision  of  the  N.  Y. 
Code  Civ.  Pro.,  §  525,  which  requires, 
where  the  party  is  a  domestic  cor- 
poration, that  a  pleading  in  its  be- 
half shall  be  verified  **by  an  officer 
thereof;"  and  so  that  there  was  a 
sufficient  compliance  with  the  provi- 
sion (§  3366)  requiring  such  petition  to 


petition  or  the  subsequent  proceedings  be  verified  in  the  same  form  and  by 

▼Old,  nor  does  it  prevent  the  county  the  same  persons  as  pleadings  in  a  court 

commissioners  from  taking  jurisdiction  of  record.     Matter  of  St.  Lawrence, 

of  the  case.    Smith  v,  Goldsborough,  etc.,  R.  Co.,  133  N.  Y.  270. 


8oMd.49. 

•.  Gammell  v.  Potter,  2  Iowa  562. 

Ffdinl  Ctondomnftaaii. — The  provi- 
sion of  the  Maryland  statute  that  a 
petition  in  the  state  court  to  condemn 


T.  Updegraflf  v.  Palmer,  107  Ind.  181. 

8.  Matter  of  New  York,  etc.,  R.  Co., 
33  Hun  (N.  Y.)  148. 

9.  Matter  of  Boston,  etc.,  R.  Co., 
79  N.  Y.  64. 
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nilng. — A  petition  must  be  filed  within  the  time  prescribed  by 
the  statute.^  Though  filed  in  vacation,  it  may  be  tried  in  term 
time,*  but  in  such  a  case  it  must  be  presented  to  the  judge,  so 
that  he  may  note  thereon  the  date  of  presentation .•  A  notice 
of  the  filing,  signed  by  an  attorney,  is  sufficient  * 

3.  Sufficiency — Generally. — The  petition  should  present  a  case 
within  the  provisions  of  the  statute,^  and  must  set  out  all  the  facts 
necessary  to  the  maintenance  of  the  proceeding.*  The  proceed- 
ing is  special  in  character  and  the  pleadings  are  not  governed  by 
the  statutory  provisions  relating  to  pleadings  generally.^  A 
substantial  compliance  with  the  statute,  however,  is  sufficient  to 
give  the  court  jurisdiction.*  Mere  carelessness  in  the  use  of 
language  will  not  vitiate  the  petition,*  but  material  matters 
must  be  directly  alleged  and  not  stated  by  way  of  recital.**  It  is 

1.  In  re  Opening  of  Road,  6  Phila.  7.  Knoth  v.  Barclay,  8  Colo.  3P0. 

(Pa.)  143.  Fonn    of    flaadlaga   irnlmiKntaBt.— 

5.  Johnson  v.  Freeport,  etc.,  R.  Co.,  Upon  an  appeal  from  the  report  of 
III  111.  ^13, 25  Am.  &  £ng.  R.  Cas.  193.  viewers,  the  landowner  filed  a  narr.  in 

8.  Colorado    Midland    R.     Co.    v,  tTespBssquareclausum/regitt  to  which 

Ruedi,  2  Colo.  App.  202.  the  company  pleaded  not  guilty.    The 

4.  Harvey  v.  Lloyd,  3  Pa.  St.  331.  form  of  the  pleadings  was  held'to  be  of 

6.  Spofford  V.  Bucksport,  etc.,  R.  Co.,  no  consequence,  as  full  relief  could  be 
66  Me.  26;  Faribault  v.  Hulett,  10  given  thereunder.  Cresson,  etc.,  Short 
Minn.  30;  Charleston,  etc..  Bridge  Co.  Route  R.  Co.  v.  Aunsman  (Pa.  1887)1 
V.  Comstock,  36  W.  Va.  263.  11  Atl.  Rep.  561. 

In  Nebraska  the  application  to  the  8.  Indianapolis,  etc..  Gravel  Road 

county  judge  for  the  appointment  of  Co.  v.  Christian,  93  Ind.  360;  Stevens 

commissioners  to  appraise  damages  is  v,  Cerro  Gordo  County,  41  Iowa  34I1 

required  to  be  in  writing,  and  should  foUowing  McCollister  t.    Shuej,  24 

state  the  name  of  the  corporation,  the  Iowa  364. 

landowner,  if  known,  a  description  of  9.  'fhus  the  use  of  the  phrase  "will 

the  real  estate  over  which  the  road  is  sustain"  instead  of  the  statute  phrase 

located,  the  width  required  for  right  of  "  have  sustained,"  in  referring  to  the 

way,  and  that  the  owner  refuses   to  damage  done,  is  not  fatal.     Townsend 

grant  the  same.    The  application  must  v.  Chicago,  etc.,  R.  Co., 91  111.  545.  So 

be  signed  by  sojne  person  empowered  the  improper  use  of  the  word  "altcra- 

by  the  corporation  so  to  do,  but  it  need  tion  "  and  the  omission  of  the  tenn 

not  be  dated  nor  verified,  nor  is  it  es-  '*  location  "  are  not  fatal.     Raymond 

sential  to  jurisdiction  that  it  should  v,  Cumberland  County,  63  Me.  112. 

aver  the  act  of  incorporation  of  the  But  where  the  statute  prescribed  that 

railroad   company.      Trester  v.   Mis-  the  petition  should  state  that  *'  in  the 

souri  Pac.  R.  Co.,  33  Neb.  171.  opinion  of  the  petitioners  the  public 

6.  Clay  V.  Penoyer  Creek  Imp.  Co.,  interests  require  that  the  improvement 

Mich.  204;  Matter  of  Marsh,  71  N.  asked  for  should  be  made,"  a  state- 

•  3i5»  reversing  10  Hun  (N.  Y.)  49.  ment  that  "in  the  opinion  of  the  peti- 

Intention  to  Oomiilete  tlie  Work. — Ap-  tioners  the  improvement  asked  for 
plication  for  condemnation  of  land,  shotdd  be  made,"  was  held  insuffident 
made  on  petition  which  fails  to  state  to  confer  jurisdiction,  not  being  in 
that  the  petitioner  intends  to  complete  substantial  compliance  with  the  stat- 
the  work  for  which  the  land  is  sought  ute.  In  re  Grove  Street,  61  Cal.  438. 
to  be  condemned,  as  required  by  Code  10.  Lake  Shore,  etc.,  R.  Co.  t.  Cin- 
Civ.  Pro.,  ^  3360,  subd.  7,  is  properly  cinnati,  etc.,  R.  Co.,  116  Ind.  578,  37 
denied  on  oral  objections  of  defendant.  Am.  &  Eng.  R.  Cas.  430. 
Erie,  etc.,  R.  Co,  v.  Welch,  i  N.  Y.  Less  strictness  is  required  where  the 
App.  Div.  140 ;  Matter  of  Metropolitan  owner  makes  the  petition  than  is  re- 
El.  R.  Co.  (Supreme  Ct.),  12  N.  Y.  quired  from  the  condemning  partj  in 
Supp.  506.  a    proceeding  in    invitum,    Martins- 
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sufficient,  however,  to  make  the  allegations  on  information  and 
belief.*  Where  the  condemning  party  purposes  reserving  to  the 
landowner  a  driveway  or  other  easement  not  reserved  by  the 
statute  itself,  such  reservation  should  be  made  in  the  petition.* 
4.  Averments  of  Jurisdictioiial  Facts. — The  application  must  show 
the  authority  of  the  petitioner  to  acquire  the  land.'  If  the 
petitioner  is  a  corporation  its  incorporation  should  be  alleged,* 

ville,  etc.,   R.  Co.   v.  Bridges,  6  Ind.  4.  San  Francisco,  etc.,  Water  Co.  v. 

400;  Marion,  etc.,  R.  Co.  v.  Ward,  9  Alameda  Water  Co.,  36  Cal.  639. 

Ind.  123.  Incorporatloii. — A  petition  need  not 

If  the  statute  requires  a  particular  directlyaver  that  "the  company  is  duly 

averment,  its  omission  is  fatal.     Pow-  incorporated"  if  it  states  facts  from 

ers  V.  Irish,  23  Mich.  429;   Moore  v.  which   that  fact  appears.     Matter  of 

Superior,  etc.,  R.  Co.,  34  Wis.  173.  New  York,  etc.,  R.  Co.,  64  How.  Pr. 

Qndd. — The  Michigan  statute  does  (N.  Y.  Supreme  Ct.)  216. 

not  require  the  grade  of  the  proposed  The  petition  complies  with  the  direc- 

railroad  to  be  stated  in  the  petition,  tion  of  the  statute  if  it  refers  to  the  act 

Bay  City  Belt-Line  R.  Co.  v*   Hitch-  of  the  legislature  granting  the  special 

cock,  90  Mich.  533.  charter,  where  the  petitioner  acts  under 

A  petition  showing  that,  in  order  to  such  a  charter,  or  to  the  articles  of  in- 

restore  to  its  former  usefulness  a  street  corporation,  when  the  petitioning  cor- 

crossed  by  its  track,  a  railroad  com-  poration  is  organized  under  a  general 

pany  lowered  the  grade  of  such  street  law,  or  to  the  license  or  other  authority 

and  due  and   removed   the   earth   in  to  construct  the  public  improvement 

,  front  of  the  petitioner's  lot,  thereby  for  which  it   is    sought   to    condemn 

damaging  such  lot,  presents  a  case  for  property.     Lake  Shore,  etc.,  R.  Co. 

a  condemnation   proceeding.     Shealy  v.  Baltimore,  etc.,    R.    Co.,    149  111. 

I'.  Chicago,  etc.,  R.  Co.,  72  Wis.  471.  272. 

1.  Thayer  v.  Burger,  100  Ind.  262 ;  Telepboiio  Company. — In  the  case  of  a 

Matter  of    Metropolitan   £1.   R.    Co.  taking  of  lands  for  the  erection  of  tele- 

(Supreme  Ct.),  26  N.  Y.  St.  Rep.  968.  phone  poles,  it  must  appear  that  the 

8.  St.  Louis,  etc.,  R.  Co.  v.  St.  Louis  telephone  company  is  organized  under 

Union  Stock  Yards  Co.,  120  Mo.  541.  the  laws  of  the  state,  and  that  the  com- 

3.  **Antlu>rlft7"  Defined. — The  author-  mon  council  of  the  city  within  which 
ity  here  referred  to  is  not  the  corporate  the  poles  are  erected  has  designated, 
resolution  of  the  board  of  directors  in  writing  or  otherwise,  the  streets  in 
directing  the  proceeding  to  condemn  which  the  poles  are  to  be  placed.  Win- 
to  be  begun,  but  the  reference  is  to  ter  v.  New  York,  etc.,  Telephone  Co., 
the  authority  to  exercise  the  power  of  51  N.  J.  L.  83. 

eminent  domain  vested  by  law  in  the  Bewmge. — In  proceedings  for  sewer- 
corporation.  Lake  Shore,  etc.,  R.  age  of  a  city  or  town,  it  is  immaterial 
Co.  V,  Baltimore,  etc.,  R.  Co.,  149  111.  whether  or  not  the  place  is  incorpo- 
272.  rated,  and  it  is  therefore  unnecessary  to 

Anthorttgr  of  Federal  Offloen. — Under  prove  incorporation,  although  averred 

Act  Cong.  August  i,  1888,  authorizing  in  the  complaint.      Pasadena  v,  Stim- 

officers  of  the  government  to  condemn  son,  91  Cal.  238. 

lands  for  the  use  of  the  United  States,  Cemetery. — ^A  petition  is  defective 
a  petition  for  condemnation  must  where  it  does  not  show  that  petition- 
show  affirmatively  that  the  officer  is  er's  certificate  of  incorporation  or  its 
authorized  by  Congress  to  acquire  the  by-laws  "do  not  exclude  any  person 
lands,  and  tnat  in  his  opinion  it  is  from  the  privilege,  on  equal  terms 
"necessary  or  advantageous "  to  pro-  with  other  persons,  of  purchasing  a 
ceed  by  judicial  process;  and  these  lotor  of  burial  in  its  cemetery."  Such 
facts  cannot  be  inferred  from  an  alle-  allegation  is  jurisdictional,  and  can- 
gation  that  such  officer  has  requested  not  be  inserted  in  the  petition  by 
the  attorney-general  to  institute  such  amendment.  Stannards  Corners  Rural 
proceedings.  In  re  Montgomery,  48  Cemetery  Assoc,  v,  Brandes,  14  Misc. 
Fed.  Rep.  896.  Rep.  (N.  Y.  Supreme  Ct.)  270. 
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and  the  performance  of  conditions  precedent,  the  taking  of  all 
necessary  preliminary  steps,  etc.,  should  be  shown.*  But  this 
may  be  done  by  a  general  allegation,  in  the  language  of  the 
statute,  where  the  statute  does  not  require  a  specific  statement 
of  the  facts.  • 

1.  Clay  V.  Penojer  Creek  Imp.  Co.,  of  a  petition,  which  shall  set  forth  cer- 

34  Mich.  304.  tain  specified  facts  enumerated  insubdi- 

Prftllmlnary  St^pa. — ^The  petitioners  visions  one  to  six  inclusive,  and  where- 
must  allege  that  they  have  "  surveyed  ever  a  general  statement  is  regarded  as 
the  line  or  route  of  their  proposed  road,  insufficient,  care  has  been  taken  to  pro- 
made  a  map  or  survey  thereof,  by  which  vide  that  facts  shall  be  stated  in  detail, 
such  route  or  line  is  designated,  and  as,  where  the  name  or  place  of  resi- 
that  they  have  located  their  said  road  dence  of  an  owner  cannot,  after  dili- 
according  to  such  survey,  and  filed  cer-  gent  inquiry,  be  ascertained,  it  majbe 
tificates  of  such  localities,  signed  by  a  so  averred,  *  with  a  specific  statement 
majority  of  the  directors  of  the  com-  of  the  extent  of  the  inquiry  which  has 
pany  in  the  clerk's  office,"  etc.,  as  re-  been  made.'  But  when  subdivision 
quired  by  N.  Car.  Code,  ^  1952 ;  other-  seven  is  reached,  a  marked  change  in 
wise  the  proceeding  will  be  dismissed,  the  phraseology  and  grammatical  con- 
Durham,  etc.,  R.  Co.  XK  Richmond,  struction  of  the  section  occurs.  In- 
etc,  R.  Co.,  106  N.  Car.  16,  44  Am.  &  stead  of  requiring  specific  facts  to  be 
Eng.  R.  Cas.  168.  stated,  it  is  provided  that  the  petition 

But  the  allegation  as  to  the  survey  shall  contain  *  a  statement  that  it  is  the 

need  not  be  made  where  the  petitioning  intention  of  the  plaintiff,  in  good  faith, 

company  is  shown  to  have  consolidated  to  complete  the  work  or  improvement 

with  another  company  which  had  sur-  for  which  the  property  is  to  be  con-, 

veyed  the  line.     Matter  of  New  York,  demned,  and  that  all  me  preliminarr 

etc.,   R.   Co.,   64   How.    Pr.    (N.    Y.  steps  required  by  law  have  been  taken 

Supreme  Ct.)  216.  to  entitle  him  to  institute  the  proceed- 

▲ddltlonal  Lands. — An  application  to  ing.'  This  change  is  significant,  and 
acquire  additional  lands  need  not  set  was  evidently  intentional,  and  we  are 
out  all  the  facts  with  the  same  particu-  not  at  liberty  to  import  into  the  para- 
larity  that  is  required  in  an  original  graph  provisions  and  requirements 
proceeding;  and  it  is  not  necessary  to  which  the  framersof  the  law  have  pur- 
show  a  formal  resolution  of  the  board  posely  omitted  from  it.  While  the 
of  directors  to  proceed  in  such  matter,  plaintiff  might,  if  he  should  so  elect, 
Matter  of  New  York  Cent.,  etc.,  R.  set  forth  the  several  acts  done  by  him 
Co.,  33  Hun  (N.  Y.)  ^74.  which  constitute  the  preliminarv  steps 

8.  In  Rochester  R.  Co.  v.  Robinson,  referred  to,  yet  he  nmy  adopt  the  lan- 

133  N.  Y.  242,  the  court  said:  **  It  is  Ruageof  the  statute,  and  in  the  concise 

objected  to  this  form  of  pleading  that  form  there  prescribed  tender  an  issue 

it  does   not  state  facts,  but  only  the  to  the  defendant  upon  this  branch  of 

legal  conclusions  of  the  pleader,  and  his  case.    The  latter  cannot  be  pre]- 

that  it  is  therefore  insufficient  to  con-  udiced  by  such  a  practice.    What  the 

fer  jurisdiction  upon  the  court  to  pro-  law  requires  the  plaintiff  to  do  before 

ceed  with  the  matter  and  enter  final  the  commencement  of  the  proceeding 

judgment  of  condemnation.     We  do  is  as  well  known  to  the  one  party  as 

not  think  the  objection  is  tenable.     It  the  other.    If  the  defendant  has  knowl- 

is  a  sufficient  answer  to  such  a  criti-  edge   that  any  preliminary  step  re- 

cism  that  the  whole  proceeding  is  reg-  quired    has   not  been   taken,  he  can, 

ulated  by  statute,  and  that  upon  this  under  section  3365,  put  the  allegation 

point  the  law  has  defined  with  preci-  in  issue  by  a  specific  denial,  or  by  in- 

sion  and  exactness  the  form  and  sub-  eluding  it  in  a  general  denial  of  all  the 

stance  of  the  allegation  required.     The  averments  of  the  petition,  or,  if  he  has 

legislature  does  not  seem  to  have  left  no  knowledge  or  information  sufficient 

any  room  for  doubt  or  construction  to  form  a  belief  upon  the  subject,  by 

upon  the  subject.     The  section  begins  a  denial  in  that  form,  and  thus  compel 

with  a  declaration  that  the  proceeding  the  plaintiff  to  make  proof  of  compli- 

shall  be  initiated  by  the  presentation  ance  with  all    the  statutory  require- 
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5.  Dedgnating  the  Parties  and  Penont  IhtereBted.  —  Where,  as  is 
ordinarily  the  case,  the  statute  prescribes  that  the  petition  or 
complaint  shall  set  out  the  names  of  the  owners,  occupants,  or 
persons  interested  in  the  property  sought  to  be  taken,  the  require- 
ment must  be  complied  with  or  the  petition  will  be  bad  on 
demurrer.^  If  there  is  no  such  requirement  in  the  statute  the 
names  of  the  owners,  etc.,  need  not  be  given ;  and  in  any  event  a 
voluntary  appearance  by  such  owners  will  prevent  a  reversal  of 
the  judgment.*  A  defect  in  the  petition  in  this  respect  may  be 
objected  to  at  any  stage  of  the  proceedings,  but  is  curable  by 
amendment.*  Stating  the  names  of  the  owners  of  the  lands 
without  stating  the  names  of  the  occupants  will  satisfy  a  statute 
calling  for  the  names  of  the  owners  and  occupants.*  The 
owners  should  be  designated  by  name,  and  not  as  the  "  heirs " 
of  a  person  named,  nor  by  the  initials  of  their  Christian  names 
only.* 

ments,  or  fail  in  the  proceeding.    An  333 ;  Washington  Ice  Co.  v.  Lay,  103 

allegation  of  this  kind  is  not  correctly  Ind.  48. 

described  as  a  conclusion  of  law.     It  is  If  a  statute  giving  the   right  to  a 

the  averment  of  a  fact,  one,  it  is  true,  water  company  to  take  land   by  the 

which  is  a  deduction  from  other  facts  right  of  eminent  domain  requires  it  to 

known  to  Uie  pleader  to  have  an  exis-  file  a  description  of  the  land    taken, 

tence.    It  is  what  is  aptly  described  as  "  sufficiently   accurate   for  identifica- 

a  resultant  fact  or  a  conclusion  of  fact,  tion,"  it  is  no  objection  to  a  description 

and  it  is  such  facts,  and  not  evidentiary  that  it  does  not  state  the  name  of  the 

facts,  which  should  be  alleged   in  a  owner  of  the  land  taken.   Woodbury  v. 

pleading."  Marblehead  Water  Co.,  145  Mass.  509. 

I.  Peoria,  etc.,  R.  Co.  v.  Laurie,  63  8.  Milhollin  v,  Thomas,  7  Ind.  165 ; 
III.  364;  Jones  V,  Skinner,  61  Me.  25;  Russell  v.  Turner,  62  Me.  496;  Mat- 
Morton  i;.  Franklin  Co.,  62  Me.  455;  ter  of  Flatbush  Ave.,  i  Barb.  (N.  Y.) 
Hill  v.  Glendon,  etc.,  Min.,  etc.,  Co.,  390;  People  v,  Whitney's  Point,  32 
113N.  Car.  259;  Reitenbaugh  v.  Ches-  Hun  (N.  Y.)  508. 
ter  Valley  R.  Co.,  31  Pa.  St.   100.  4.  Milhollin  v.  Thomas,  7  Ind.  165. 

Alternative  Statement. — The  petition  Oorporate  Owners. — ^The  complaint,  in 

for  the  location  of  a  highway  should  an  action  against  a  corporation  for  the 

not  be  dismissed  because  it  sets  out,  condemnation  of  a  strip  of  land  for  the 

generally,  and  in  the  alternative,  **  the  right  of  way,  sufficiently  complies  with 

names  of  the  owners,  agents,  or  occu-  the  requirements  of  Cal.  Code  Civ. 

pants  of  the  lands  through  which  such  Pro.,  §  12441  subd.  2,  when  it  states  the 

proposed  highway  will  ^ass,'*  without  name  of  the  defendant,  and  shows  that 

specifying  in  which  of  such  relations  it  was  the  known  owner  and  claimant 

any  of  such  persons  stand  to  any  of  the  of  the  land  sought  to  be  condemned, 

tracts  of  land  therein  described.    Mey-  California  Southern  R.  Co.  v.  Colton 

ers  V.  Brown,  55  Ind.  596.  Land,  etc.,  Co.  (Cal.  1884),  3  Pac.  Rep. 

BolMeqiient  Gbange   of  Ownenhlp. —  38,  14  Am.  &  Eng.  R.  Cas.  194. 

Where  the  petition  divided  one  tract  Tmstee. — So  a  petition  by  one  in  pos- 

into  two  portions,  and  gave  the  names  session,  and  claiming  title   in   fee  as 

of  the  owners  of  each,  the  fact  that  one  trustee,  need  not  describe  him  as  trus- 

of  the  parties  to  the  condemnation  suit  tee.     Hawkins  v.  Berkshire  County,  3 

afterward    recovered   in    ejectment  a  Allen  (Mass.)  254. 

portion  of  the  land  from  another  party  Schedule. — ^The  names  and  residences 

to  the  suit  could   not  invalidate  the  of  the  owners  and  persons  interested 

whole  proceedings.     Union  Depot  Co.  may  be  given  in  a  schedule  attached  to 

^'-  Frederick,  117  Mo.  138,  57  Am.  &  the  petition.     Matter  of  Washington 

Eng.  R.  Cas.  656.  Park,  52  N.  Y.  131. 

>.  Watkins  f.    Pickering,    93   Ind.  5.  Hughes  xk  Sellers,  34  Ind.  337. 
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6.  Beteription  of  fhe  Premiiei — a.  Necessity.  —  Unless  the 

requirements  of  the  statute  as  respects  the  description  of  the 
property  to  be  taken  or  the  location  of  the  proposed  improve- 
ment are  complied  with,  the  petition  will  not  confer  jurisdictioiL^ 

b.  Sufficiency — in  a«ii«na. — Ordinarily  the  description  should 
be  as  definite  as  is  necessary  in  a  deed,*  and  so  certain  that  the 
l^nds  to  be  taken  shall  be  capable  of  definite  and  unmistakable 
ascertainment*      Where  the  statute  only  requires  a  "general 

But  a  later  case  holds  that  the  order  tion,  under  Rev.  Stat.  i88i,^$  90^909> 

establishing  a  highway  is  not  void,  be-  for  an  assessment  of  damages  for  Uod 

cause,  in  the  petition  and  notice,  the  taken  for  a  railroad,  the  law  authoris* 

Christian  names  of  the  landowners  are  ing  the  taking  must  be  referred  to,  and 

not  given,  but  onlj  initial  letters,  and  both  application  and  writ  must  contain 

the  owners  of  part  of  the  land  affected  a  precise  and  particular  description  of 

are  described  as  the  "  Brjant  heirs."  the  land  sought  to  be  taken.    Midland 

Miller  v.  Porter,  71  Ind.  521.  R.  Co.  i'.  Smith,  109  Ind.  ^^Jnrtktr 

Where  the  petition,  in  alleging  the  appeal  135  Ind.  509. 

namesoftheownersof  lands  which  will  Kalno. — In  all  cases  where  private 

be  affected,  only  sets  out  the  initials  of  property  is  taken,  whether  it  be  id 

the  Christian  name,  or  the  partnership  lands  or  the  usufructuary  interest  in 

name,  only,  of  any  of  such  owners,  it  flowing  water,  the  taking  must  be  evi- 

is  fatally  defective  on  motion  in  arrest  denced  by  some  writing  describing  the 

of  judgment.     Vawter  v.  Gilliland,  55  estate  so  taken  by  definite  and  specific 

Ind.  378.  boundaries,  quantity,  or  measure,  ac- 

In  Hame  of  People. — Where  the  stat-  cording  to  the  nature  of  the  propertj 

ute  directs  the  proceedings  to  be  com-  taken.     Hamor  v.  Bar  Harbor  Water 

menced  in  the  name  of  the  people,  and  Co.,  78  Me.  137. 

they  are  commenced  in  the  name  of  Mlctiigaa. — The  land  must  be  specif- 

the  governor  and  other  state  officers,  ically  described  (Sanford  v.  Chicago, 

the  whole    proceedings    are    thereby  etc.,  R.Co.,3Mich.  N.  P.  (Supp.)i32)i 

rendered  void.     Stanford  v.  Worn,  27  so  that  the  jury  may  be  left  free  from 

Cal.  171.  any  questions  except  as  to  the  neces- 

If  the  Ownen  Are  Unknown,  the  ap-  sity  of  the  taking  and  the  value  of  the 

plication  should  state  what  efforts  have  land.     (Manistee,  etc.,  R.  Co.  v.  Fow- 

been  made  to  identify  them ;  ordinary  ler,  73  Mich.  217.)     The  quantity  of 

diligence  must  be  used  before  proceed-  land  taken  must  be  accurately  stated; 

ing   against   unknown  owners.     Har-  and  in  cases  where  the  right  of  an 

beck  T'.  Toledo,  11  Ohio  St.  225.  adjoining  owner  to  the  use  of  a  street 

1.  Matter  of  New  York  Cent.,  etc.,  is  the  subject  of  condemnation,  the 

R.  Co.,  70  N.  Y.  191;  Ames  v.  Union  extent  of  the  owner's  frontage  upon 

County,   17  Oregon  600,    37   Am.   &  the  street  should  be  accurately  stated, 

Eng.     Corp.    Cas.    60;    Philadelphia  as  this  must   affect    the  nature  and 

Water  Supply   Co.    v.    Susquehanna  extent  of  his  injury  and  the  just  com- 

Canal  Co.,  4  Pa.  Dist.  Rep.  637.  pensatipn  to  be  made  to  him.  Bay  Citj 

CaUfornlA.— The  complaint  must  con-  Belt  Line   R.   Co.  v.   Hitchcock,  90 

tain  a  description  of    each   piece  of  Mich.  533. 

land  sought  to  be  taken,  w^hether  the  Hew  Jersey. — The  application  should 

same  contains   the  whole  or  only  a  be    in    writing,    and    should   specify 

part  of  the  entire  parcel.     California  clearlyand  intelligibly,  either  in  terms 

Cent.  R.  Co.  v.  Hooper,  76  Cal.  404.  or  by  reference  to  the  survey  orrecotl, 

mSnolB. — ^The  lots,  parcels,  and  prop-  what  land  the  company  is  proceeding 

erty  sought  to  be  taken  or  damaged  to  acquire.     Vail  v.  Morris,  etc.,  R. 

must  be  described  with  reasonable  ac-  Co.,  3i  N.  J.  L.  189. 

curacy  (Chicago,  etc.,  R.  Co.  v.  Chi-  2.  Detroit,  etc.,    R.  Co.  t?.  Wayne 

cago,  133  111.  372),  and  such  description  Circuit  Judge,  95  Mich.  318.    And  see 

should  be  followed  in  the  subsequent  in   general   upon  this  subject,  article 

orders,  verdict,  and  judgment.    Ga-  Dkfinitknkss    and    Certainty  in 

lena,  etc.,  R.  Co.  v.  Pound,  22  III.  399.  Pleadings,  vol.  6,  p.  246. 

Indiana. — On  a  landowner's  applica-  8.  Coster  v.  New  Jersey  R.,  etc., 

620  Volume  VII. 


PlMdlag.  EMINENT  DOMAIN.     BaMription  of  PrendM. 

description,"  *  or  where  the  particular  location  is  to  be  deter- 
mined, not  by  the  petitioner,  but  by  the  court,  or  by  commis- 
sioners appointed  by  the  court,  only  a  general  description  need 
be,  or,  in  fact,  can  be  given.  This  is  generally  the  case  in  high- 
way, ditch,  and  drain  condemnations.^  But  where,  as  in  railroad 
condemnations,  the  petitioner,  and  not  the  court,  is  to  determine 
where  the  improvement  shall  be  located,  and  what  property  shall 
be  taken,  the  description  must  be  of  sufficient  particularity  to 
enable  the  landowner  to  know  what  property  is  required,  and  to 
enable  a  surveyor  to  locate  it.* 

Co.,  23  N.  J.  L.  227,  aMrmed in  24  N.  J.  Com.   v.   Berkshire  .Counter,  8  Pick. 

L.730 ;  National  Dodu,  etc.,  Connect-  (Mass.)  343 ;  Westport  v,  Bristol  Coun- 

ing  R.  Co.  v.  United  New  Jersey  R.,  ty,  9  Allen    (Mass.)   204;  Wiggin  v. 

ctc.,Co.,53N.  J.  L.  217.   Only  the  land  Exeter,    13   N.  H.  304;  In  re  Public 

particularly  described  can  be  taken,  Road,  4  N.  J.  L.  34;  State  v,  Shreve, 

National  l5ocks,  etc.,  Connecting  R.  4  N.  J.  L.  337. 

Co.  V.  United  New  Jersey  R.,  etc.,  Termini  and  Location. — The  termini 
Co.,  52  N.  ].  Eq.  366;  and  none  other  should  be  stated,  and  tlie  location  de- 
need  be  described,  Schaible  v.  Lake  scribed  in  such  a  manner  as  to  enable 
Shore,  etc.,  R.  Co.,  10  Ohio  Cir.  Ct.  notice  to  be  given  to  the  owners  of 
Rep.  334.  property  to  be  taken  or  affected  (Bryan 
Land  Iqjnrod  but  Not  Taken. — Where  v.  Moore,  81  Ind.  13;  Pembroke  v. 
the  proceeding  is  to  acquire  land  and  Plymouth  County,  12  Cush.  (Mass.) 
the  riparian  rights  of  an  owner  whose  351 ;  In  re  Highway,  16  N.  }.  L.  391)  ; 
remaining  property  will  tHereby  be  and  so  as  to  enable  a  surveyor  to  find  and 
severed  from  such  riparian  rights,  it  is  locate  the  land  from  the  description 
not  necessary  to  describe  in  the  peti-  given  (Byron  v.  Blount,  97  111.  62),  and 
tion  the  whole  property  which  may  be  so  that  the  land  may  be  ascertained  and 
injuriously  affected  by  the  severance,  described  in  the  judgment  without  ex- 
but  only  that  sought  to  be  acquired,  trinsic  evidence.  Rising  Sun,  etc., 
New  Rochelle  Water  Works  Co.  v.  Turnpike  Co.  t;.  Hamilton,  50  Ind.  580. 
Siebrecht,  65  Hun  (N.  Y.)  620, 47  N.  Y.  In  Illinois  only  reasonable  certainty 
St.  Rep.  388.  is  required  in  a  petition  to  the  County 

Under  a  petition  on  Mass.  Rev.  Court  for  the  establishment  of  a  road, 
Stat.,  c.  24,  §  55,  for  taking  for  a  street  as  to  beginning,  line,  and  termini  of 
certain  land  described  by  metes  and  the  proposed  road.  It  is  not  necessary 
bounds,  damages  may  be  recovered  for  that  the  line  and  every  point  on  the 
injury  thereby  resulting  to  adjoining  route  be  inserted  in  the  petition.  Hen- 
land  of  the  petitioner.  First  Church  line  v.  People,  81  111.  269. 
V.  Boston,  14  Gray  (Mass.)  214.  3.  Alabama, — Macon  t/.  Owen,  3  Ala. 

Xitreme  Acenraey  is  required,  both  as  1 16. 
to  the  property  itself  and  as  to  the  de-  Illinois, — Byron  v.  Blount,  97  III.  62. 
gree  of  interest  to  be  acquired  in  it.  Indiana. — Rising  Sun,  etc.,   Turn- 
Metropolitan  El.  R.  Co.  V,  Dominick,  pike  Co.  v.  Hamilton,   50   Ind.  580; 
55  Hun  (N.  Y.)  198.  Prather  V.  Jeffersonville,  etc.,  R.  Co., 

1.  Corey  v.  Swagger,  74  Ind.  211;  52  Ind.   16;  McDonald  v,  Wilson,  59 

Wilkin  V,  First  Div.  St.  Paul,  etc.,  R.  Ind.  54;  Conaway  v.  Ascherman,  94 

Co.,  16  Minn.  271;  Ex  p,  Bennett,  26  Ind.  187;   Clift  v.  Brown,  95  Ind.  53; 

S.  Car.  317,  where  the  length  and  width  Adams  v.  Harrington,  114  Ind.  66. 

of  the  strip  only  were  given.  Kentucky, — Portland,  etc.,Tumpike 

newase. — Ordinarily,  a  general  de-  Co.  v.  Bobb,  88  Ky.  226. 

«cription  of  the  property  to  be  flowed  Maine, — Spofford  v.  Bucksport,etc., 

satisfies  the  statute.     Folmar  v.  Fol-  R.  Co.,  66  Me.  44. 

roar,  71   Ala.  136;  Com.  v,  Ellis,  11  Massachusetts. — Kohlhepp  v.  West 

Mass.  462 ;  Lake  v.  Loysen,  66  Wis.  Roxbury,  120  Mass.  596. 

424.  Nebraska, — Omaha,  etc.,  R.  Co.  v, 

>.  Sumner  v.  Oxford  County,  37  Me.  Rickards,  38  Neb.  847. 

na;  Wright  v.  Wilson,  95  Ind.  408;  Netv  Hampskire. — Schoff  v.  Upper 
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Wlukt  BetoripttoBs  An  Suflflleiit. — A  petition  is  sufficient  which  gives 
the  exact  point  where  the  railroad  enters  on  the  land,  the  general 
course  of  the  road,  the  point  of  exit,  and  the  width  of  the  strip 
to  be  taken.*  Where  the  charter  calls  for  a  railroad  to  be  built 
along  an  existing  highway,  it  is  sufficient  to  set  forth  the  name 
of  the  landowner,  the  county,  and  the  length  and  width  of  the 
desired  right  of  way.*  Where  an  actual,  visible  location  has 
been  made  by  driving  stakes,  blazing  trees,  etc.,  a  reference  t^ 
the  land  as  ''  the  land  on  which  the  road  has  been  located/'  i 
sufficiently  accurate.'  In  highway  cases  it  is  ordinarily  sufficient 
to  name  the  termini  and  the  general  course  of  the  route.* 

Connecticut  River,  etc.,  Imp.  Co.,  57  Co.,  67  Cal.  59, 20  Am.  &  Eng.  ILCas. 

N.  H.  no.  309. 

New  Tork, — People  v.  Taj  lor,  34  Landowiifln'  Pvtttloii.  —  Landownen 

Barb.  (N.  Y.)  481.  seeking  an  assessment  of  damages  de- 

Pennsylvania, — PennsjlvaniaR.Co.  scribed  the  land  as  situate  in  certain 

V,  Porter,  39    Pa.  St.   165,  following  congressional  subdivisions,  and  "  com- 

O'Hara  v.  Pennsylvania  R.  Co.,  35  Pa.  mencing  at  a  stake  in  the  west  line  of 

St.  445.  said    tract  of   land,    nine   chains  and 

Texas. — Parker  t».  Fort  Worth,  etc.,  twenty-one  links  from  the  northwest 

R.  Co.,  84  Tex.  333, 51  Am.  &  Eng.  R.  corner  of  said  lot."  The  land  on  which 

Cas.  643;   Galveston,  etc.,  R.  Co.  v,  the  road  was  located  was  described  bj 

Mud  Creek,  etc.,  Co.,  i  Tex.  App.  Civ.  courses  and  distances,  making  a  strip 

Cas.,  4  393-  eighty  feet  wide  and  extending  across 

Wisconsin, — Strang  v.  Beloit,  etc.,  eighty  a'cres.     This    description  was 

R.  Co.,  16  Wis.  635.  held,   on  demurrer,  to  be  sufficient. 

BoTeral  Tncti  of  land  belonging  to  Marion,  etc., R.  Co. r.  Ward, 9lnd.  123. 

different  owners  may  be  described  in  2.  £x  p.  Bennett,  26  S.  Car.  317. 

one  petition.     Brooklyn  El.  R.  Co.  v.  Lot,  Bloek,  and  Plat. — Where  the  fee 

Nagel,  75  Hun  (N.  Y.)  590.  of  lots  abutting  a  public  street  extends 

1.  St.  Louis,  etc.,  R.  Co.  t'.  Lew-  to  the  center  of  the  street,  a  petition 

right,  113  Mo.  660.  by  a  railroad  company  with  a  track  on 

**  ReaionaMe  C«ztalBtsr/'  required  by  one  side  of  such  street  asking  for  the 

W.  Va.  Acts  of  1881,   c.    18,   §  5,   is  condemnation  of  the  lots,  describing 

complied  with  by  a  description  of  the  them  by  lot,  block,  and  plat  adjacent 

land  as  a  strip  thirty  feet  wide  on  each  and  contiguous  to  its  track  on  such 

side  the  centre  line  of  the  road,  contain-  side,  is  not  bad  for  ambiguity  of  de- 

ing  three  and   ninety-nine  one  hun-  scription.     Cincinnati,  etc.,  R.  Co.  r. 

dredths  acres,  beginning  at  the  point  Bav  City,  etc.,  R.  Co.  (Mich.  1895). 

where  the  centre  line  of  the  road  as  64  N.  W.  Rep.  471. 

located   crosses  the  boundary  line  of  3.  Lower  r.  Chicago,  etc.,  R.  Co., 

the   landowner,    thence   through    his  59  Iowa  563 ;  West  t*.  West,  etc.,  R- 

land   on   a  certain  creek,   giving  the  Co.,  61  Miss.  536,  20  Am.  &  Eng.  R. 

courses  and  distances  of  the  lines,  the  Cas.  40a ;  Quincy,  etc,  R.  Co.  r.  Kcl- 

general  direction  of  the  curves,  and  logg,  54  Mo.  334;  Chicago,  etc.,  R.  Co. 

their  radii.      Ohio   River  R.    Co.    v.  v.  Swan,  120  Mo.  30;  Cleveland,  etc.. 

Harness,  24  W.  Va.  511,  20  Am.  &Eng.  R.  Co.  v.  Prentice,  13  Ohio  St.  373' 

R.  Cas.  405.  Duck  River  Valley  Narrow  Gauge  R. 

DeserlbUig  tlieTennlni. — ^A  complaint  Co.  v.  Cochrane,  3  Lea  (Tenn.)  47S. 

in  which  the  **  general  route  "  is  given  4.  Sumner  v.  O^dord  County,  37  Me. 

and  the  termini  are  stated  to  be  Na-  112;  Bryant  r.  Penobscot  Countv,  79 

tional  City  and  **  a  connection  with  the  Me.  128 ;  Knowles's  Petition,  22  N.  H. 

A.  &  P.  R.  R.  Co.,  at  or  near  the  361. 

thirty-fifth  parallel  of  north  latitude  in  Bufflolent    DeacrlpttoiiB    la   Bltfkwaj 

the  State  of  California,"  sufficiently  Cases. — The     following     descriptions 

complies  with  section  1244  of  the  Cal.  have  been  held  sufficiently  definite  and 

Code  of  Civil  Procedure.     California  certain:  "Passing  over  and  upon  the 

Southern  R.  Co.  r.  Southern  Pac.  R.  line  dividing  the   lands  of"  certain 

522  Volume  VII. 


PlMdlBg.                           EMINENT  DOMAIN,      BeMription  of  PremiMt. 

WhAt  Dotcripttoiui  Are  Insuffloient. — A  description  not  sufficiently 
certain  and  definite  to  enable  a  surveyor  to  locate  the  land  taken, 
is  demurrable.^      The  initial  point  should  be  definitely  given,  and 

to  describe  it  as  '*near,"*  or  "  at  or  near"  a  given  point,  is  bad.* 
The  use  of  the  word  "  about,"*  and  of  the  terms  "  easterly," 
"northerly,"  "southerly,"  and  the  like,  is  objectionable.* 

owners  named.     Hedrick  v,  Hedrick,  of  a  certain    eighty    acre   tract,   the 

55  Ind.  78.  description  was  **a  strip  through  said 

A  description  containing  a  definite  land,   running  east  and   west  at   the 

starting  point,   '*  running  thence  in  a  point  aforesaid,   about    one  hundred 

westerly  direction,  *  *  »  thence  in  a  feet  wide,"  Midland  R.  Co.  v.  Smith, 

southerlydirection,"  etc.,  the  distances  109  Ind.  ^^  following  Indianapolis, 

in  each  direction  being  g^ven.     Cool-  etc.,  R.  Co.  v.  Newsom,  54  Ind.  121, 

man  V.  Fleming,  83  Ind.  117.  where  the   description  was  "  extend - 

A   description,    otherwise    correct,  ing   diagonally  through  said  tract  of 

which  omitted    to   state  whether  the  land,  from  a  point  near  the  northeast 

proposed  road  will  be  east  or  west  of  corner  to  a  point  near  the  southwest 

any  particular  meridian  (Casey  v.  Kil-  corner."     See    also,    to    same    effect, 

gore,  14  Kan.  478),  or  that  it  will  be  Toledo,    etc.,    R.  Co.  v.   Munson,  57 

in  the  county  where  the  proceedings  Mich.  42,   where  a  map  and  survey 

are  had.    Sutherland    v.  Holmes,  78  were  also  referred  to  but  not  attached 

^^-  399-  to  the  petition. 

"Beginning  at  the  terminus  of  the  Where  tlie  Petition  Mentioned  Tbree 

new  road  now  building  in  Newfield,  to  Separate  Surveys  over  which  the  right 

B,  thence  in  a  western  direction  to  the  of  way  was  desired,  but  did  not  elect 

N  H  line."     Acton  v.  York  County,  77  which  one  should  be  followed,  it  was 

Me.  128.  To  the  same  effect,  see  Biddle  held  to  contain  no  description  at  all. 

V.  Dancer,  20  N.  J.  L.  633;  Satterly  v.  Galveston,  etc.,  R.  Co.  v.  Mud  Creek, 

Winne,  loi  N.  Y.  218.  etc.,  Co.,  i  Tex.  App.  Civ.  Cas.,  4  396. 

Prom  a  point  specified  **  to  a  point  A  Descxiiitlon  by  Ctovemmental  8nb- 

near  the  dwelling-house  of  A  *'  on  a  dlTialon  is  insufficient,  where  the  land 

certain    road.     Westport     v.     Bristol  lies  within  an   incorporated  city  and 

County,  9  Allen  (Mass.)  203 ;   Miller*s  has  been  laid  out  and  platted  into  lots 

Road  Case,  9  S.  &  R.  (Pa.)  35.  and  blocks.     Omaha,  etc.,   R.  Co.  v. 

A  description  of  a  terminus  as  **  at  Rickards,  38  Neb.  847. 

or  near  the  old  ford  way"  (Smith  v.  Where  One  Company  Seeks  to  Condemn 

Conwav,  17  N.  H.  586) ;  or  as  at  a  point  tbe  Right  of  Way  of  Another  railway  for 

in  another  highway,  **  one  and  one  half  a  conjoint  use,  it  must  describe  it  as  a 

rods  northeasterly  from  a  rock  maple  right  of  way.     Describing  the  tracts  of 

tree "  standing  near  another  highway  land   simply,   over  which   such   prior 

at  the  place  of  intersecting  the  first-  way  is  located,  making  no  reference  to 

named  road.     Wentworth  v.  Milton,  such  other  road  or  company,  is  insuffi- 

^N.  H.  448.     To  the  same  effect,  see  cient.  Cincinnati,  etc.,  R.  Co.  v.  Dan- 

SUte  V,  Northrop,  18  N.  J.  L.  271.  ville,  etc.,  R.  Co.,  75  111.  113. 

1-  So  held   where   the    description  8.  Farmer  v,  Pauley,  50  Ind.  583. 
^as  "a  strip  or  parcel  of  land  one  hun-  3.  De  Long  v.  Schimmel,  58  Ind.  64. 
dred  feet  wide,  fifty  feet  on  each  side  4.  Smith  v,  Weldon,  73   Ind.  454; 
«l  the  track   or  roadbed   of  the  said  Midland  R.  Co.  v.  Smith,  109  Ind.  488, 
company's  railroad  when   built,   one  though  it  is  held  otherwise  where  the 
u^ousand  yards,  more  or  less,  in  length,  context  limits  and  restrains  its  mean- 
ana  containing  seven  acres,  more  or  ing.  Adams  v.  Harrington,  114  Ind.  66. 
J<^9s,  in  and  on  the  following  described  5.  Scraper  xk   Pipes,   59   Ind.    158; 
landa,"  namely,  the  half  of  a  quarter  Clement  v.  Burns,  43  N.  H.  609. 
^ction,  London  v.  Sample   Lumber  Water  Bighte. — A   complaint  in   an 
^•»  91   Ala.    606;     Parker   v.   Fort  action  to  condemn  water  rights  which 
^OTth,  etc.,  R.  Co.,  84  Tex.  333,  51  describes    them   generally   as  all  the 
*^"™- &  Eng.  R.  Cas.  643;  and  where,  rights    of    each    of    the    defendants, 
^'^w  stating    the    starting    point    as  whether  as  riparian  owners  or  acquired 
*^ut  ten  rods  north  of  the  centre"  by  appropriation,  adverse  use,  or  pre- 

523  Volume  VII. 


piMdiag.  EMINENT  DOMAIN         ttotlH  tiM  Fofm 

the  particular  use  or  purpose  intended  must  be  shown,  and  that 
it  is  within  the  power  conferred  by  statute ;  also  a  clear  right  to 
condemn  the  property,  and  that  the  intended  use  is  within  the 
particular  statute  under  which  the  proceedings  are  had.^ 

BallnMkd  Pmrpotw. — In  the  condemnation  of  a  right  of  way  over  a 
tract  of  land  it  is  sufficient  to  state  generally  that  the  land  b 
needed  for  railroad  purposes,  without  stating  further  particulars, 
such  as  the  number  of  tracks  proposed  to  be  laid,  or  a  purpose 
to  allow  other  companies  to  use  the  same.* 

einan   7'.    Mount    Pleasant    Cemetery  affirmativelj    that    it    is   not     Aliso 

Assoc  135  Ind.  344.  Water  Co.  r.  Baker,  95  Cal.  268. 

Drain. — ^The  petition  for    the    con-  1.  Chica^^,  etc.,  R.  Co.  v.  Gait,  133 

struction  of  a  drain  must  allege,  and  111.  657,  44  Am.  &  Eng.  R.  Cas.  43; 

the  proof  must  show,  that  such  drain  Lake  Shore,  etc.,  R.  Co.  v.  Baltiniore, 

will  be  conducive  to  the  public  health,  etc.,  R.  Co.,  149  111.  272;  Indianapo- 

convenience,  or  welfare,  or  will  be  of  lis,  etc.,  R.  Co.  v,  Newsom,  54  Ind. 

public  benefit  or  utility.     McKinsej  v.  121 ;  Matter  of  New  York  Cent.,  etc., 

Bowman,  58  Ind.  88.  R.  Co.,  5  Hun  (N.  Y.)  86,  afiruedisL 

Irzlcatloii. — A  complaint  alleging  66  N.  Y.  407. 
plaintiff's  organization  into  an  irriga-  IDiiaral  Laadi. — Where  the  statute 
tton  district,  and  the  purpose  of  its  provides  that  a  railroad  company  shall 
organization,  and  showing  that  the  only  acquire  a  right  to  use  lands  con- 
object  sought  by  the  use  is  to  provide  demned  for  the  purposes  of  the  corpo- 
water  for  irrigating  lands  within  the  ration,  and  during  its  corporate  ex- 
district,  particularly  describing  them;  istence,  a  petition  is  not  defective 
that  the  defendants  own  the  land  over  where  it  specifies  that  the  object  is 
which  the  right  of  way  is  sought,  par-  only  to  acquire  an  interest  in  the  sur- 
ticularly  describing  it ;  that  in  order  face  of  the  land,  the  object  being  10 
properly  to  irrigate  the  lands  of  the  avoid  payment  for  certain  ores  sup- 
district  it  is  necessary  to  construct  a  posed  to  be  beneath  the  surface.  Mat- 
pipe  line,  which  is  particularly  de-  ter  of  Hartford,  etc.,  R.  Co.,  65  How. 
scribed,  across  the  defendants*  land  at  Pr.  (N.  Y.  Supreme  Ct.)  133. 
the  point  designated ;  and  that  the  Track  Already  Conslmetad. — In  a  pe- 
right  of  way  is  sought  for  the  purpose  tition  under  Wis.  Rev.  Stat.,  $  1852,  to 
of  establishing  and  maintaining  such  condemn  land  on  which  a  spur  track 
pipe  line,  the  complaint  being  accom-  has  been  constructed  and  used  for  two 
panied  by  proper  maps  made  a  part  years,  the  petition  need  not  allege  thai 
thereof,  showing  survey  and  delinea-  "  it  is  the  intention  of  the  corporatioii» 
tion  of  the  proposed  line  upon  the  in  good  faith,"  to  use  the  land  for  the 
ground,  is  sufficient  to  show  that  the  purpose  of  operating  its  road,  as  is  re- 
use is  a  public  one,  and  that  the  taking  quired  by  section  1846,  in  a  case  where 
is  necessary  for  such  use.  Rialto  Irri-  Uie  track  has  not  been  construaed. 
gating  Dist.  v.  Brandon,  103  Cal.  384;  Chicago,  etc.,  R.  Co.  v.  Richardson, 
Cummings  v.  Peters,  56  Cal.  593.  86  Wis.  154. 

A  complaint  in  an  action  by  a  water  Demurrer. — If  a  petition  is  defective 
company  to  condemn  water  rights  and  in  not  stating  the  purpose  and  the 
a  strip  of  land  which  alleges  that  it  is  manner  in  which  the  land  is  to  be  used* 
necessary  to  condemn  and  take  the  the  objection  may  be  raised  by  demur- 
water  rights  in  order  to  carry  out  the  rer.  Suver  v.  Chicago,  etc.',  R-  Co., 
purpose    of    the    water    company    to  123  111.  293. 

supply  a   "farming    neighborhood,"  2.  Chicago,  etc.,  R.  Co.  T.Smith, 

composed  of  land  riparian  to  the  creek,  11 1  111.  363,  29  Am.  &  Eng.  R.  Cas. 

with  water  for  domestic  use  and  irri-  558.     Butitwas  held  in  Texas  that  ape- 

gation,  but  does  not  otherwise  show  tition  for  condemnation  of  land  for  the 

whether  the  *'  farming  neighborhood  "  purpose  of  **  right  of  way  "  and  "other 

is   inhabited,    not   only  fails  to  show  necessary  railway  purposes'*  did  not 

that  the  use  for  which  condemnation  authorize  a  judgment  of  condcmna- 

is  sought  is  a  public  use,  but  shows  tion  for  "  use  as  right  of  way,  depot 
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The  Partieiilar  Manner  in  which  the  land  is  to  be  used  should  appear 
from  the  plans  and  specifications,  which  may  be  given  in  evi- 
dence, or  which  the  defendant  may  have  produced  on  motion.* 

Two  Uiee  or  Porpoeee. — Where  the  proceeding  shows  upon  its  face 

two  distinct  uses  or  purposes,  one  lawful  and  the  other  not, 
which  are  so  inseparably  blended  in  the  petition  and  orders  as 
not  to  be  severable,  it  cannot  be  sustained.* 

grounds,-  terminal    grounds,  and   all  line  of  which  is  located  according  to 
other   necessary    railway    purposes."  its  map  and  survey,  is  not  open  to  the 
Barnes  v.  Chicago,  etc.,  R.  Co.  (Tex.  objection  that  it  does  not  show  the 
Civ.  App.  1895),  33  S.  W.  Rep.  601.  number  of  tracks  intended  to  be  laid, 
BlurtrattOBe  of  Bufflelent  Btatement. —  as  under  it  the  company  would  have  no 
A  petition  to  condemn  a  strip  of  land  right  to  laj  more  than  the  one  track 
one  hundred  and  fifty  feet  wide  over  thus   indicated.      Bay  City  Beit-Line 
defendant's  land  alleged  tliat  petitioner  R.  Co.  v.  Hitchcock,  90  Mich.  533. 
was  a  corporation  organized  and  exist-  TaUnir  for  Conetmotlon  Porpoeee  Only. 
ing  under  the  general  railroad  laws  of  — When  lands  are  condemned  for  con- 
Illinois;  that  the  object  of  its  organ-  struction    purposes  only,  under  Ohio 
ixation  was  to  construct  and  operate  a  Gen.  Incorp.  Act.,  {  10,   the  petition 
railroad,  under  the  laws  of  the  state,  should  be  so  specific  in  its  description 
from  F  to  G;  that  it  was  authorized  of    the   use    intended  as   to  leave   no 
to  exercise  the  right  of  eminent  do-  doubt  as  to  the  extent  of  the  interest 
main,  and  that  in  accordance  with  the  sought  to  be  a<^quired.     Valley  R.  Co. 
porposes  of  its  organization  the  peti-  v.  Bohm,  34  Ohio  St.  114. 
tioner  had  surveyed,  staked  off,  and  Lateral  Railroad. — It   is  not  a  valid 
located  its  railroad.     From  these  aver-  objection    to   the   petition   under  the 
ments  it  was  held  to  be  apparent  that  Pennsylvania  lateral  railroad  acts  that 
the  proceeding  was  to  condemn  private  it   represents  the   desire  of  the  peti- 
property  for  a  public  purpose,  and  for  tioner  to  make,  construct,  and  use  his 
no  other.    De  Buol  f .  Freeport,  etc.,  proposed  railroad  with  double  or  single 
R.  Co.,  Ill  111.49^  track,  as  may  be  found  most  suitable 
A  petition  for  the  condemnation  of  for  carrying  his  coal,  or  coal  of  other 
land,  after  stating  that  the  company  parties  thereon;  for  the  law  not  only 
had  located  its  line  of  road  over  certain  authorizes   such   a  petition,    but    the 
tracts  of  land  specifically  described,  owner  of  a  lateral  railroad  may  be  re- 
averred  "that  a  part  of  each  of  said  quired  to  carry  the  coal  of  other  parties 
lands  is  necessary  to  petitioner  for  its  upon  it.     Nor  is  it  necessary  that  the 
right  of  way,  side-tracks,  depot,  and  grades  of  the  road  should   appear  in 
depot  grounds,   freight  yards,  shops,  the  petition  or  on  the  plot.     Boyd  v, 
and  appurtenances  for  the  construction  Negley,  40  Pa.  St.  377. 
and  operation  of  its  said  line  of  rail-  1.  Suver    v.  Chicago,  etc.,  R.  Co., 
road."    This  averment  was  held  to  be  123    111.    293;    New   Rochelle   Water 
a  sufficient  statement  of  the  purposes  Works  v.  Brush  (Supreme  Ct.),  47  N. 
for  which  the  property  was  sought  to  Y.  St.  Rep.  388. 

he  taken.    Suver  v,  Chicago,  etc.,  R.  More  than  Statatory  Strip. — Where, 

Co.,  123  111.  293.  for  a  special  purpose  provided  for  in 

I&teittton  to  Bond  Part  of  Road. — In  the  statute,  a  wider  strip  than  the  stat- 

^(ickigan  the  petition  need  not  show  utory  one  hundred  feet  is  wanted,  the 

*n  intention  to  build  the  entire  road  petition  must  allege  that  purpose,  and 

if  a  division  of  fifteen  miles  has   been  the  lands  sought  to  be  condemned  must 

lawfully  designated;  but  in  such  case  be  particularly  described,  so  that  they 

it  must  appear  affirmatively  in  the  pe-  may  be  certainly  located.     Brown  v. 

tition  that  such  division  has  been  law-  Rome,    etc.,  R.  Co.,  86  Ala.  206,  36 

fully  made  in  such  manner  as  to  con-  Am.  &  Eng.  R.  Cas.  571. 

Jonn  to  the  statute.     Chicago,  etc.,  R.  a.  So  held  where  a  company,  em- 

Co.  V,  Sanford,  23  Mich.  418.  powered  by  its  charter  to  condemn  for 

I'UdMr  of  TtaOkB. — A  petition  which  railroad  purposes  only,  filed  a  petition 

^oes  not  state  that  the  company  in-  stating    that    the    land    sought    was 

^tnds  to  lay  more  Uian  one  track,  the  "  needed  by  said  company  for  their 
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9.  Alleging  the  Heeeseity  ef  the  Taking. — Th^  right  to  take  land 
in  invitum  being  limited  to  cases  of  necessity,  it  should  be 
averred  and  proved  that  the  land  sought  is  necessary,  and  that 
the  petitioner  has  not  been  able  to  contract  with  the  owner  for 
its  purchase.*  This  allegation  is  jurisdictional,*  and  in  its  absence 
evidence  of  such  necessity  cannot  be  given.*  It  is  sufficient  to 
allege  that  the  property  is  required  for  the  public  use,  the  word 
"required,"  as  thus  used,  being  synonymous  with  "necessary."* 

10.  Averments  as  to  Title. — The  condemning  party  must,  as  a 
general  rule,  set  out  the  title  and  ownership  of  the  property 
sought  to  be  taken,  and  is  estopped  to  deny,  before  the  commis- 
sioners, the  ownership  so  set  out.*  The  petitioners*  allegations 
as  to  title  may  be  disputed  by  the  defendants,*  and  are  admitted 
unless  denied^ 

WliMi  tlM  Landownsr  Petitioiki  he  should  show  a  title  or  interest  in 

right  of  waj  and  for  the  alteration  of  R.  Co.,  73  Hun  (N.  Y.)  7f  disiiuguisk- 

R  street,"  etc.     Chicago,  etc.,  R.  Co.  img  Matter  of  New  York,  etc.,  R.  Co., 

V,  Gait,  133  111.  657,  44  Am.  &  Eng.  99  N.  Y.  12 ;  Rensselaer,  etc.,  R.  Co. 

R.  Cas.  43.  V.  Davis,  55  N.  Y.  145, 

1.  San  Francisco,  etc.,  Water  Co.  v.  An  allegation  that  one  hundred  and 

Alameda    Water    Co.,    36  Cal.    639,  fiftj  feet  in  width  is  needed  because  the 

Contra  Costa  Coal  Mines  R.  Co.  v,  road  passes  through  hills  and  Tallerf 

Moss,  23  Cal.  323 ;  Grand  Rapids,  etc.,  sufficientlj  shows  the  necessity  for  tie 

R.  Co.  V.  Van  Driele,  24  Mich.  409.  extra  width,  under  a  statute  giving  & 

See  supra^  III.  3.  Determining  ^ues-  general  right  to  condemn  a  strip  of 

tions  of  Necessity  and  Propriety,  such  width  in  such  localities.    North 

S.  Portland,   etc.,  Turnpike  Co.  v.  Missouri  R.  Co.  v.  Gott,  25  Mo.  540. 

Bobb,  88   Ky.  226;   Colville   v,  Judy,  And  see  Virginia,  etc.,  R.  Co.  f.  Love- 

73  Mo.  651.  joy,  8  Nev.  100. 

3.  Helena  v.  Harvey,  6  Mont.  114.  5.  Peoria,  etc.,  R.  Co.  r.  Ljuurie,  63 
But  the  petition  need  not  show  how  111.  264;  Mansfield,  etc.,  R.  Co.  r. 
the  corporation  made  or  expressed  its  Clark,  23  Mich.  519.  See  infra,  X.2.^. 
determination  of  the  necessity  to  take  (3)  Power  to  Condemn  and ^estionoj 
the  lands.      Kountze  v,  Morris  Aque-  Title. 

duct  (N.  J.  L.  1895),  33  Atl.  Rep.  TlttelnPetttloiiiiigOoiiipaiiy.— Acom- 
252.  pany  cannot  at  the  same  time,  in  the 
Particular  Pniposei. — The  allegation  same  suit  and  petition,  set  up  a  title  in 
is  necessary  where  lands  are  wanted  fee  in  itself  and  ask  an  adjudication 
for  stations  or  engine  houses.  Matter  upon  it,  since  its  right  to  ask  condem- 
of  Union  El.  R.  Co.,  55  Hun  (N.  Y.)  nation  depends  on  the  fact  that  the 
611,  30  N.  Y.  St.  Rep.  164;  or  for  property  belongs  to  another.  Colo- 
stables,  offices,  etc..  Matter  of  Broad-  rado  Midland  R.  Co.  v,  Croman,  16 
way,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  7.  Colo.  381. 

4.  Flint,  etc.,  R.  Co.  v.  Detroit,  etc.,  6.  Brisbine  v.  St.  Paul,  etc.,  R.  Co., 
R.  Co.,  64  Mich.  350.  23  Minn.  114. 

Where  a  street  surface  railroad  com-  T.  Golden  Boulder,  etc.,  R.  Co.  v. 

pany  is  seeking  to  condemn  additional  Haggart,  9  Colo.  346,  27  Am.  &  Eng. 

lands  for  the  purpose  of  stables,  offices,  R.  Cas.  375. 

etc.,  averments  in  the  petition  that  the  The  Remedy  fxx  a  Mlntafeemeat  as  to 

premises  then  occupied  by  the  com-  the  title  is  either  by  an  abandonment 

pany  are  indequate  to  the  proper  man-  of  the  proceedings,  or  by  motion  to 

agement  of  its  corporate  business,  and  amend  the  petition,  or,  if  discovered 

that  the  land  sought  to  be  condemned  after  verdict,   by  motion  for  a  new 

will  be  adequate  and  sufficient,  show  trial.     Wilcox  v.  St.  Paul,  etc.,  R.Ca, 

the  necessity  of  acquiring  the  addition-  35   Minn.   439;   Chesapeake,   etc,  R. 

al  property.   Matter  of  Broadway,  etc,  Co.  v,  Bradford,  6  W.  Va.  aao. 
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the  property  for  which  he  claims  compensation.* 

Enetneii. — Such  averment  need  not  be  made  with  exactness,  as 
the  damages  will  be  assessed  according  to  the  title  proved  at  the 
hearing.* 

11.  Showing  Hatnre  of  Injury  or  Damage.— In  a  proceeding  by 
the  landowner  to  obtain  compensation  for  injuries  to  his  remain- 
ing property  caused  by  the  taking,  the  same  strictness  is  not 
required  in  the  averments  as  in  pleadings  in  a  court  of  record.' 
It  is  not  necessary,  in  such  cases,  to  set  forth  in  detail  all  the 
elements  of  the  damages  claimed;*  but  he  must  set  out  the 
nature  of  the  alleged  injury  and  the  particular  ground  of  com- 
plaint, so  that  it  may  appear  whether  the  law  provides  a  remedy 
for  the  injury,  or  whether  it  be  damnum  absque  injuria,^  He 
must  submit  his  whole  claim  for  damages,  or  he  will  waive  such 
ground  of  damage  as  is  not  alleged.® 

*12.  Alleging  Inability  to  Agree  with  Owner''' — a.  Necessity  of 
THE  Allegation. — Where,  as  in  most  of  the  states,  the  statutes 
withhold  compulsory  condemnation  until  after  an  ineflfectual 
attempt  to  agree  with  the  owner  as  to  the  price  of  the  land,  the 
petition  must  allege  the  inability  of  the  parties  to  agree,®  or  that 
the  owner  is  incapable  of  consenting,  or  absent,  or  unknown.* 

1.  Schoff    V.     Upper     Connecticut  0.  Union  Canal  Co.  v,  O'Brien,  4 

River,  etc,  Imp.  Co.,  57  N.   H.    no;  Rawle  (Pa.  )  358. 

Faville  v.  Greene,  12  Wis.  11.  Caiuie  of  Injury. — The  written  state- 

i.  Grand  Junction  R.,  etc.,  Co.  v.  ment  of  the  claim  should  show  whether 

Middlesex  County,    14  Graj  (Mass.)  the  injury  was  occasioned  bj  the  pass- 

5^>  ing  through  and  appropriation  of  the 

PtMuuipUon  of  Title  In  Fee. — When  claimant's  land,  or  by  the  taking  of  tim- 

the  petition  for  the  appointment  of  ber  and  other  materials  for  which  the 

commissioners  alleges  the  claimant's  statute  provides.      Martinsville,  etc., 

ownership,  it  is  to  be  taken  as  owner-  R.  Co.  v.  Bridges,  6  Ind.  400. 

ship  in  fee,  and  if  no  issue  is  taken  on  Not  EiiMntial  bnt  Better  Practice. — 

it,  it  is  admitted  of  record  and  need  In  Lake  v,  Loysen,  66  Wis.  424,  it  is 

not  be  proved.    St.  Paul,  etc.,  R.  Co.  said  not  to  be  essential — though  per- 

V.  Matthews,  16  Minn.  341 ;  Knauft  v.  haps  the  better  pleading — ^to  state  the 

St.  Paul,  etc.,  R.  Co.,  2a  Minn.  173.  manner  in  which  the  land  not  taken  is 

Tenante  In  Ckmunon. — An  authority  injured, 

bj  one  tenant  in  common  to  another  to  Ctonclnelon   flrom  Facta  Alleged  need 

proceed  to  an  assessment  of  the  dam-  Not  be  Stated. — In  a  complaint  to  re- 

^es  which  had  been  su£fered  by  the  cover  damages  resulting  from  a  change 

location  and  construction  of  a  railroad  of  grade,  it  is  sufficient  to  set  out  the 

through  their  farm  will  not  authorize  specific  facts  upon  which  the  claim  is 

the  latter  to  proceed  in  his  own  name,  based,  without  alleging,  as  a  conclu- 

treatine  the  farm   as  his  own.     The  sion  from  those  facts,  that  the  plaintiff 

title  of  the  petitioners  ought  to  be  sustained '*  special  damage."     Cook  v. 

rightly  set  forth  in  the  petition.     Nor  Ansonia,  66  Conn.  413. 

will  such  irregularity  be  cured  by  the  6.  Pusey  v.  Allegheny,  98  Pa.  St.  533. 

subsequent  formal  release  of  the  ten-  T.  See  also  supra.  III.  5.  Effort  to 

ant  in  common  not  joined  in  the  pro-  Agree  luitk  Landowner, 

ceeding.      Harrisburg,  etc.,  R.  Co.  v.  8.  Contra  Costa  Coal  Mines  R.  Co. 

Bucher,  7  Watts  (Pa.) 33.  v.  Moss,  33  Cal.  323;  Mahoney  v.  San 

8.  Martinsville,     etc.,    R.     Co.     v.  Francisco,  53    Cal.    383;   O'Hara    v. 

Bridges,  6  Ind.  400,  reviewed  in  Indi-  Pennsylvania  R.  Co.,  25  Pa.  Sl  445. 

sna  Cent.  R.  Co.  v.  Hunter,  8  Ind.  74.  9.  Lieberman  v.  Chicago,  etc.,  R. 

i-  Stone  V.  Heath,  135  Mass.  561.  Co.,  141  111.  140,  51   Am.  &  Eng.  R. 
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If  it  does  not  so  allege  it  fails  to  state  a  cause  of  action,^  and  will 
not  confer  jurisdiction  on  the  court  nor  entitle  the  petitioner  to 
condemnation  *  If  made  and  not  contested  by  the  owner  below, 
it  cannot  be  controverted  on  appeal.^ 

In  some  jurisdictions  the  allegation  is  not  required  to  be  made, 
the  fact  of  inability  to  agree  being  otherwise  made  to  appear,* 
or  a  presumption  being  indulged  in  that  they  cannot  agree.* 
The  allegation  is  unnecessary  in  a  landowner's  petition,  its 
necessity  being  confined  to  proceedings  instituted  by  the  con- 
demning party.®  In  Illinois  it  is  unnecessary  in  street  cases, 
but  necessary  under  the  general  eminent  domain  act.'' 

b.  Its  Sufficiency. — A  general  allegation  in  the  language  of 
the  statute  is  a  sufficient  averment  of  disagreement  to  put  the 
adverse  party  to  his  defense  upon  the  merits.®  But  the  statu- 
tory language  need  not  be  followed;  any  allegation  showing 
affirmatively  an  inability  to  agree  will  suffice.® 

Cas.    581;    Reitenbaugh    v,    Chester  4.  Mississippi,  etc.,  R.  Co.  v.  Ros- 

Valley  R.  Co.,  21  Pa.  St.  100.  seau,  8  Iowa  373;  Hartley  t;.  Keokuk, 

1.  Lincoln  t'.  Colusa  County,  28  Cal.  etc.,  R.  Co.,  85  Iowa  455 ;  Charleston, 
663.  etc.,  Bridge  Co.  v.  Comstock,  36  W. 

2.  Illinois. — Reed  v.  Ohio,  etc.,  R.  Va.  263. 

Co.,  126  111.  48, 36  Am.  &  Eng.  R.  Cas.  6.  Farnsworth    v.    Lime    Rock   R. 

234;  0*Hare  v,  Chicago,  etc.,  R.  Co.,  Co.,  83  Me.  440,  47  Am.  &   Eng.  R. 

139  111.  151 ;   Lieberman   v.  Chicago,  Cas.  64. 

etc.,  R.  Co.,   141   111.  140,  51  Am.  &  6.  Hill  v.  Glendon,  etc.,  Min.,  etc., 

Eng.  R.  Cas.  581.  Co.,  113  N.  Car.  259. 

Kentucky. — Portland,   etc..    Turn-  Landowner's    Petition.  —  A    railroad 

pike  Co.  V.  Bobb,  88  Ky.  226.  company  may  be   proceeded  against 

Michigan. — Grand  Rapids,  etc.,  R.  for    compensation    for  right  of  way 

Co.  V.  Weiden,  69  Mich.  572.  taken  by  it,  not  only  where  the  land- 

Missouri. — Ells  v.  Pacific  R.  Co.,  owner  has  refused  his  consent  in  writ- 

51  Mo.  200.  ing,  but  also  where  the  road  has  been 

Pennsylvania. — Darlington  v.  U.  S.,  constructed  without  objection,  or  by 

82  Pa.  St.  382.  the  implied  permission   of  the  land- 

Cnred  by  Amendment. — The  omission  owner.     And  a  petition  which  alleges 

of  the    allegation,   however,   may   be  that  it  was  taken   without  consent  is 

cured  by  amendment.     Contra  Costa  sufficient.     Aull  v.  Columbia,  etc.,  R. 

Coal  Mines  R.  Co.  v.  Moss,  23  Cal.  Co.,  42  S.  Car.  431. 

323;  Pennsylvania  R.  Co.  v.  Porter,  7.  Cahill  t;.  Norwood  Park,  149  111. 

29  Pa.  St.  165.  156;  Danville  v,  McAdams,    153   111. 

8.  Grand  Rapids  v.  Grand  Rapids,  216;  Chicago,  etc.,  R.  Co.  v.  Cicero, 

etc.,  R.  Co.,  58  Mich.  641 ;  Dyckman  154  111.  656. 

V.  New  York,  5  N.  Y.  434;  U.  S.  v.  8.  Hannibal,  etc.,  R.  Co.  v,  Muder, 

Reed,  56  Mo.  565.  49  Mo.  165;  Cory  v.  Chicago,  etc.,  R. 

Allegation  EstopB  Ckmdemning  Party. —  Co.,  100  Mo.  282,  44  Am.  &  Eng.  R. 

The   railroad   cannot   insist   that   the  Cas.  183;  Tucker  v.  Erie,  etc.,  R.  Co., 

court  acquired  no  jurisdiction  of  the  27  Pa.  St.  281. 

condemnation  proceeding  because  no  9.  Reed  v.  Ohio,  etc.,  R.   Co.,  126 

efforts  at  agreement  had  been  made  III.  48,  36  Am.  &  Eng.  R.  Cas.  234; 

by  the  parties,  the  company's  petition  Lake  Shore,  etc.,  R.  Co.  v.  Baltimore, 

having  averred  that  such  efforts  were  etc.,   R.    Co.,    149  111.  272;    Fore    v. 

made,  and  no  issue  having  been  ten-  Hoke,  48  Mo.  App.  254. 

dered  by  defendant  on   that  question.  Form    of    Allegation. — In    Chicago, 

Chicago,   etc.,    R.    Co.  v.    Randolph  etc.,  R.  Co.  v.  Chamberlain,    84  III. 

Town-Site  Co.,  103  Mo.  451,  47  Am.  333,  an  allegation  that  the    company 

&  Eng.  R.  Cas.  118.  **has  not  been  able  to  acquire    the 
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BMMnit  for  Vonagroemont. — In  some  states  the  reasons  why  the 
parties  cannot  agree  must  be  stated,  or  the  court  will  not  acquire 
jurisdiction.* 

13.  Suffloienoy   of  Petition  to  Confer  Juritdlction. — Where  the 

requirements  of  the  petition  are  recited  in  the  statute,  a  petition 
following  the  phraseology  of  the  statute  is  sufficient  to  confer 
jurisdiction.* 

title  to  said  several  tracts,  etc.,  from  regard  to  the  terms  of,  or  in  regard 

the  persons  interested  therein,  by  vol-  to  the  compensation  therefor."     Lake 

antary  grant  or  otherwise,''  was  held  Shore,  etc.,  R.  Co.  v.  Cincinnati,  etc., 

sufficient.    To  the  same  effect  is  Booker  R.  Co.,  ii6  Ind.  578,  37  Am.  &  Eng. 

r.  Venice,  etc.,  R.  Co.,   loi   111.  333;  R.  Cas.  430,  disapproving  SYrinney  v. 

Bowman  v.  Venice,  etc.,  R.  Co.,  loa  Ft.  Wayne,  etc.,  R.  Co.,  59  Ind.  205 ; 

111.459.  Ney  V.  Swinney,  36  Ind.  45A,  distin- 

In  Cincinnati,  etc.,  R.  Co.  v.  Bay  guishing  Borland  v.  Mississippi,  etc.. 

City,  etc.,  R.  Co.  (Mich.  1895),  64  N.  R.  Co.,  8  Iowa  148. 

W.  Rep.  471,  an  allegation  that  the  An  Allegation  **iipon  InfinmatUm  and 

petitioner  had  not  been  able  to  acquire  Btflef,"  where  no  facts  are  stated  which 

title  to  the  land  by  purchase  because  justify  the  conclusion  that    the  land 

the  owner  refused  to  sell  was  held  suffi-  cannot  be    purchased,  is   insufficient, 

ciently  to  allege  a  bona  fide  effort  first  Metropolitan  El.  R.  Co.  v.  Dominick, 

to  obtain  the  property  by  purchase.  55  Hun  (N.  Y.)  198. 

If  (Rtfeotad  to  M  Too  Genaral,  the  2.  Rochester  R.  Co.   v.  Robinson, 

remedy  is  to  move  to  make  the  allega-  133  N.  Y.  242,  reversing  38  N.  Y.  St. 

tion  more  definite  and  certain.     Ore-  Rep.  1022. 

gon  Code  Civ.  Pro.,  ^  84;    U.  S.  v.  It  is  sufficient  to  give  the  court  ju- 

Oregon  R.,  etc.,  Co.,  9  Sawy.  (U.  S.)  risdiction   of  both  the  subject-matter 

61, 16  Fed.  Rep.  524.  and  of  the  owner  of  the  land  to  allege 

1.  Matter  of  Marsh,  71  N.  Y.  315;  that  the  latter  has  refused  to  relinquish 

Matter  of  Metropolitan  El.    R.    Co.  the  land  or  to  make  a  voluntary  con- 

(Supreme  Ct.),   12  N.  Y.  Supp.  502,  veyance,   and   that  the  company  has 

followed  in  Matter  of  Long  Island  R.  given  him  five  days'  notice,  prior  to 

Co.,  66  Hun  (N.  Y.)  631,  21  N.  Y.  the  filing  of  the  petition,  of  its  inten- 

Supp.  489.  tion  to   institute  condemnation    pro- 

Beawna  Stated. — An  averment  that  ceedings.    Quaylet;.  Missouri,  etc.,  R. 

the  petitioner  has  not  been  able  to  ac-  Co.,  63  Mo.  465. 

quire  title  by  agreement  with  the  Inatancoa  of  Snfflctont  Petitions. — ^A 
owner  for  the  purchase  of  the  land,  petition  under  the  P^^wjv/vawia  Act  of 
(or  the  reason  that  such  owner  asks  May  24,  1878,  averring  that  the  change 
wiiat  the  petitioner  considers  an  un-  of  grade  "was  made  without  the  con- 
reasonable  price,  and  refuses  to  accept  sent  of  the  petitioner,  and  that  no 
the  reasonable  sum  offered  by  the  compensation  for  the  injury  inflicted 
petitioner,  is  sufficient.  Grand  Rapids,  upon  his  property  by  reason  thereof 
etc.,  R.  Co.  V,  Weiden,  69  Mich.  572 ;  has  been  agreed  upon  by  the  said 
Matter  of  New  York,  etc.,  R.  Co.,  64  borough  and  the  petitioner,"  contains 
How.  Pr.  (N.  Y.  Supreme  Ct.)  216;  a  sufficient  averment  to  give  the  court 
Matter  of  Suburban  Rapid  Transit  full  jurisdiction  to  entertain  the  peti- 
Co.,  38  Hun  (N.  Y.)  553.  tion.    Seaman  v,  Washington,  172  Pa. 

ladiaiia  Bole. — Under  the  Indiana  St.  467. 
^tatute,  an  effort  by  the  company  seek-  A  petition  in  proceedings  to  con- 
ing to  condemn  lands  to  agree  with  demn  a  mining  tunnel  which  alleged 
the  owner  must  clearly  appear,  and  that  the  tunnel  was  constructed  by 
such  effort  is  a  condition  precedent  to  petitioner,  conferred  jurisdiction  on 
the  exercise  of  the  power  to  condemn ;  the  court  to  authorize  petitioner  to  re- 
it  is  not  sufficient  to  set  out  in  the  tain  possession  of  the  tunnel  pending 
petition  that  the  company  has  located  the  proceedings.  Byrnes  v,  Douglass 
>t«  road  through  certain  lands,  and  (Nev.  1895),  4^  Pac-  Rep.  798. 
has  attempted,  and  failed,  and  is  un-  When  Inrafflolent. — A  petition  for 
%hle,  to  agree  with  the  owner    *Mn  the  appointment  of  commissioners  of 
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14.  Objections  and  Defenses — a.  In  General.  — The  whole 
matter  of  opposition  to  the  proceedings,  what  objections  may  be 
interposed,  and  how  they  are  to  be  disposed  of,  depends  upon 
the  provisions  of  the  particular  statute  under  which  the  proceed- 
ings are  begun,  and  the  statutes  vary  so  greatly  that  no  general 
rules  as  to  the  practice  can  be  found  in  the  books.  Some  of  the 
statutes  are  silent  upon  this  subject;  others  provide  for  the 
contesting  of  certain  questions ;  but  there  is  no  uniformity  as  to 
procedure. 

Where  the  matter  comes  up  before  a  court,  if  the  statute 
prescribes  how  objections  are  to  be  disposed  of,  it  must  be  closely 
followed ;  if  not,  the  court  may  adopt  the  usual  modes  of  passing 
upon  such  questions.  In  such  cases,  objections  which  challenge 
the  right  of  the  petitioner  to  maintain  the  proceeding  are  gener- 
ally disposed  of  before  entering  upon  the  assessment  of  damages.* 

appraisal  stated  that  the  company  had  defective  to  maintain  the  proceedings, 

established  and  surveyed  its  road  over  and  the  proceedings  thereon  must  be 

the  land  sought  to  be  acquired  for  its  quashed.     Chicago,    etc.,  IL  Co.  r. 

main  line,  and  had  actually  staked  out  Sanford,  33  Mich.  418. 

the  centre  line  of  its  proposed  road  If,  under  the  general  railroad  act 

over  the  lands  desired  for  such  rail-  (N.  J.  Rev.,  p.  925),  a  corporation  pre- 

road.     It  was  held  that  this  was  not  a  sents  a  petition  for  the  condemnation 

compliancewith  Wis.  Rev.  Stat.,  ^  1846,  of  more  land  than  it  is  authorized  to 

which  requires  that  the  petition  shall  condemn,    averring    its    inability  to 

state  "  that  the  route  of  said  road  has  agree  with  the  owner  for  the  purchasf 

been  located  by  its  board  of  /iirectors  of  the  whole,  the  proceedings  will,  on 

upon  the  line  so  staked  out,  and  that  certiorari,  be  set  aside  in  toio.    Cen- 

the    real    estate   so  described    is    re-  tral  R.  Co.  v.  Hudson  Terminal  R. 

quired  for  the  purpose  of  constructing  Co.,  46  N.  J.  L.  289,  20  Am.  &  £ng.  R. 

and  operating  the  proposed  railroad."  Cas.  294. 

The  petition  was  insufficient,  therefore.  Foreign  Railroad  ComiHuiy. — ^It  is  not 
to  give  the  court  jurisdiction  of  the  necessary,  in  a  proceeding  by  a  rail- 
subject-matter.  Winnebago  Furniture  road  corporation  of  a  sister  state  to 
Mfg.  Co.  V.  Wisconsin  Midland  R.  Co.,  condemn  land  in  Missouri,  for  it  to 
81  Wis.  389.  aver  and  prove  that  it  had  built  its  line 

Qnaalilng  Inmiffloieiit  Petltloxui. — The  of  railroad  to  the  boundary  line  of  the 
filing  of  a  petition  with  the  clerk  of  the  state,  in  order  to  give  the  court  juris- 
county  commissioners,  within  three  dictionof  the  subject-matter  of  the  pro- 
years  after  the  filing  of  the  location  of  ceeding.  St.  Louis,  etc.,  R.  Co.  v, 
a  railroad,  is  not  a  sufficient  applica-  Lewright,  113  Mo.  660. 
tion  to  the  commissioners,  under  Mass.  1.  Cincinnati,  etc.,  R.  Co.  v.  McFar- 
Rev.  Stat.,  c.  39,  ^  58;  and  if  the  com-  land,  22  Ind.  459;  Burt  f.  Brighain, 
missioners  first  take  action  thereon,  117  Mass.  307;  Hadley  r.  Citizens' 
after  the  expiration  of  three  years,  Sav.  Inst.,  123  Mass.  301 ;  South  Caro- 
their  proceedings  will  be  quashed  on  Una  R.  Co.  v.  Blake,  9  Rich.  (S.  Car.) 
certiorari.  Charles  River  Branch  R.  228;  Baltimore,  etc.,  R.  Co.  f.  Pitts- 
Co.  v.  Norfolk  County,  7  Gray  (Mass.)  burg,  etc.,  R.  Co.,  17  W.  Va.  &|7; 
389.  Cincinnati,  etc.,  R.  Co.  v.  Bay  Cit,^, 

When  the  land  of  several  persons  is  etc.,   R.  Co.  (Mich.    1895),  64  N.  W. 

sought  to  be  appropriated,  each  parcel  Rep.  471. 

must  be  distinctly  described,  the  owner  Wliere  the  Appllcatton  Is  to  a  BUs* 

thereof  designated,  and  the  purposes  terlal  Officer  or  Board,   or  even  to  a 

for  which  it  is  wanted,  with  the  reasons  judge  acting  ministerially  by  force  of 

why  it  is  necessary  to  proceed  under  the  statute,  only  such  objections  can 

the  statute  to  take  it,  must  be  given,  be  passed  upon  as  go  to  the  sufficiencj 

A  petition  that  does  not  do  this  is  too  of  the  papers  on  which  the  application 
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b.  Time  and  Manner  of  Raising  Objections.— Matters 

relating  to  mere  irregularities  in  the  proceedings,  such  as  the 
want  of  proper  parties,*  or  lack  of  verification  of  the  petition,* 
or  other  formal  defects  in  the  petition,  must  generally  be  raised 
when  the  appointment  of  commissioners  or  the  summoning  of  a 
jury  to  assess  damages  is  applied  for.  Such  objections  are  too 
late  if  made  after  the  report  or  verdict  has  come  in.* 

Objections  for  matter  apparent  on  the  face  of  the  papers  are 
generally  made  by  motion  to  dismiss  the  application.*  An 
appearance  by  the  landowner,  after  due  notice,  before  the  tribunal 
to  assess  damages  is  a  waiver  of  technical  objections  to  the  peti- 
tion.* Such  defects  cannot  ordinarily  be  reached  by  motion  in 
arrest  of  judgment,  but  only  by  motion  to  make  more  definite 
and  certain.®  A  default  may  be  set  aside  in  a  proper  case  to  let 
in  a  defense,  though  the  award  of  damages  has  been  filed.'' 
Objections  to  the  petition  and  award  must  be  clearly  specified,® 
and  the  burden  is  upon  the  petitioner  to  sustain  the  petition,  so 
far  as  it  may  be  controverted,®  unless  the  statute  casts  the  burden 
upon  the  landowner.*® 

f.  Questioning  Petitioner's  Legal  Status  and  Power 

TO  Condemn — Ckmtroyertlng  Legal  Ineorporation. — A  corporation 
being  the  petitioner,  the  landowner  may  deny  its  corporate 
existence,^ ^  whereupon  the  petitioner  must  prove  it;  but  the 

is  founded.      Such    officer  or   board  4.  South  Chicago  R.  Co.  xk  Dix,  109 

cannot  act  judicially,  and  all  objec-  111.   237;    Chicago,    etc.,   R.   Co.   v. 

tions  going  to  the  merits  and  involv-  Chicago,  etc.,  R.  Co.,  112  111.  598. 

ing  the  legal  rights  of  the  landowner  6.  Matter  of  Washington   St.   (Su- 

are  reserved   for  determination   at  a  preme  Ct.),  14  N.  Y.  Supp.  470. 

later  stage  of  the  condemnation.     The  But  if  he  have  no  notice,  such  objec- 

ref usal  of  such  officer  or  board  to  grant  tions  are  in  time  if  made  after  report 

the   application    in    such    cases    will  or  verdict.     0*Hara  xk  Pennsylvania 

be  corrected  by  mandamus.      Illinois  R.  Co.,  25  Pa.  St.  445. 

Cent.  R.  Co.  v.  Rucker,   14  111.  353;  6.  Bryan  v,  Moore,  81  Ind.  9. 

Chicago,  etc.,  R.    Co.  v.  Wilson,  17  7.  In  re  Minneapolis  R.  Terminal 

III.  128;  State  V,  Hudson  Tunnel  R.  Co.,  38  Minn.  157. 

Co.,38N.  J.  L.  17,  <i^r»i<?^  in38  N.  J.  8.  Michigan    Air    Line    R.  Co.   v, 

L.  548;  Matter    of  Thirty-fourth  St.  Barnes,  44  Mich.  222. 

R.  Co.,  103  N.   Y.  343,  reversing  37  9.  Tracy  v.  Elizabethtown,  etc.,  R. 

Hun(N.  Y.)  442;  Western  Union  R.  Co.,  80  Ky.  264;  Wisconsin  Cent.  R. 

Co.  V.  Dickson,  30  Wis.  389.  Co.  v,  Cornell  University,  52  Wis.  537. 

1.  Meacham  v,  Fitchburg  R.  Co.,  4  10.  Matter  of  New  York  Bridge  Co., 

Cuah.  (Mass.)  291.  4  Hun  (N.  Y.)  635;  Buffalo,  etc.,  R. 

I.  New  York,  etc.,  R.  Co.  v.  Corey,  .  Co.  v.  Reynolds,  6  How.  Pr.  (N.  Y. 

5  How.  Pr.  (N.  Y.  Supreme  Ct.)  177.  Supreme  Ct.)  96.    These  cases  conflict 

1  Thayer  v.  Worcester  County,  10  with  Matter  of  New  York  Cent.  R. 

Cush.  (Mass.)  151.  Co.,  66  N.   Y.  407,  and   seem  to  be 

Szeegtioxui  to  Beport. — While  objec-  impliedly  overruled  thereby, 

tions  to  the  taking  or  condemnation  11.  St.  Joseph,  etc.,  R.  Co.  v,  Sham- 

of  the  land  may  be  raised  by  excep-  baugh,    106  Mo.   ^«>7 ;   Orrick  School 

tions  to  the  commissioners*  report,  yet  Dist.  v.  Dorton,   125  Mo.  439;  Matter 

it  is  a  practice    that    should  be  dis-  of  Brooklyn,   etc.,    R.  Co.,  72  N.  Y. 

couraged.     Baltimore,  etc.,  R.  Co.  f.  245 ;   Matter   of  Staten  Island  Rapid 

Pittsburg,    etc.,  R.    Co.,  17  W.  Va.  Transit  R.  Co.,  38  Hun   (N.  Y.)38i; 

Bn,  ID  Am.  &  Eng.  R.  Cas.  444.  Miller  v,  Prairie  du  Chien,   etc.,  R. 
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proof  need  only  show  an  existence  as  a  ^  facto  corporation.^ 
Whether  a  denial  upon  information  and  belief  is  sufficient  is  a 
question  upon  which  there  is  a  conflict  of  authority.*  In  some 
jurisdictions  this  proof  must  be  given,  even  though  incorporation 
be  not  denied.* 

ContMtliig  Petitioner'i  Powar  to  OondomiL — Where  the  court  in  which 
the  proceedings  are  instituted  has  jurisdiction  to  hear  and 
determine  the  questions  of  the  power  to  take  lands  by  condemna- 
tion, or  whether  the  land  is  liable  to  be  condemned,  such  ques- 
tions must  be  litigated  before  that  tribunal;  but  if  not  urged 
there,  a  court  of  equity  has  not  jurisdiction  to  determine  them 
in  a  collateral  Injunction  proceeding.*  The  existence  of  the 
power  to  condemn  may  be  controverted  at  any  stage  of  the  pro- 
Co.,  34  Wis.  533.  To  the  contrary,  see  Proof  of  Oorponte  Bzlsteiiee,  if  re- 
Wellington,  etc.,  R.  Co.  V.  Cashie,  quired  to  be  made,  is  addressed  to  the 
etc.,  R.,  etc.,  Co.,  114  N.  Car.  690.  And  court  and  not  to  the  jurj  called  to 
see  generally  article  Corporations,  assess  the  damages.  Ward  v.  Minoe- 
vol.  5,  p.  53.  sota,  etc.,  R.  Co.,  119  111,  287. 

1.  McAuley  t;.  Columbus,  etc.,  R.  4.  Cumberland,  etc.,  R.  Co.  i;.Peiin- 
Co.,  83  III.  348;  Peoria,  etc.,  R.  Co.  v.  sylvania  R.  Co.,  57  Md,  267,  ioAin.& 
Peoria,  etc.,  R.  Co.,  105  III.  no;  Chi-  Eng.  R.  Cas.  351,  di'siingmiskiug^- 
cago,  etc.,  R.  Co.  v,  Chicago,  etc.,  R.  timore,  etc..  Turnpike  Co.  t».  Union R. 
Co.,  112  111.  589;  National  Docks  R.  Co.,  35  Md.  224, /b/Z^win^  Baltimore, 
Co.  V.  Central  R.  Co.,  32  N.  J.  Eq.  755,  etc.,  Turnpike  Co.  v.  Northern  Cent. 
ret'ersing"^i  N.  J.  Eq.  475.  R.  Co.,  15  Md.  198. 

In  New  Tork,  however,  the  corpora-  Azkansas. — The  statutory  proceed- 
tion  must  show  an  existence  as  a  cor-  ing  to  condemn  land  for  right  of  war  for 
poration  de  jure.  Matter  of  Broad-  railroads  is  a  special  one,  to  ascertain 
way,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  7;  the  compensation  to  be  paid  the  owner 
Matter  of  New  York,  etc.,  R.  Co.,  99  for  the  land  to  be  taken.  No  prorision 
N.  Y.  12.  is  made  for  any  issue  upon  the  right  to 

S.  That  such  a  denial  is  sufficient,  see  condemn,  and  the  owner  cannot  in  that 
Matter  of  Broadway,  etc.,  R.  Co.,  73  proceeding  question  the  legality  of  the 
Hun  (N.  Y.)  7,  distinguishing  Matter  corporation.  Niemeyer  v.  Little  Rock 
of  New  York,  etc.,  R.  Co.,  99  N.  Y.  Junction  R.  Co.,  43  Ark.  111,20  Am. 
12,  affirming  35  Hun  (N.  Y.)  220,  &  Eng.  R.  Cas.  174. 
which  latter  case  holds  the  contrary.  Ohio. — In  a  proceeding  by  a  railroad 

8.  Ward  I'.  Minnesota,  etc.,  R.  Co.,  company  before  a  probate  judge,  under 
119  111.  287;  Hopkins  xk  Kansas  City,  the  Act  of  April  30,  1852,  for  the  as- 
etc.,  R.  Co.,  79  Mo.  98;  Atlantic,  etc.,  sessment  of  compensation  to  be  paid 
R.  Co.  v.  Sullivant,  sOhioSt.  276;At-  for  land  appropriated  for  its  road,  it 
kinson  v.  Marietta,  etc.,  R.  Co.,  15  was  incompetent  for  the  landowner  to 
Ohio  St.  21 ;  Powers  v.  Hazelton,  etc.,  prove,  for  the  purpose  of  defeating  the 
R.  Co.,  33  Ohio  St.  429.  proceeding,  that  ^e  corporators  pro- 

An  answer  denying  the  valid  organ-  cured  the  incorporation  of  the  com- 
ization  of  the  petitioner,  and  averring  pany  not  for  a  public  use,  but  for  their 
that  it  was  acting  simply  in  the  inter-  private  purposes  merely,  and  were  cx- 
est  of  another  corporation,  is  insuffi-  ercising  the  corporate  privileges  in 
cient.  Aurora,  etc.,  R.  Co.  v.  Miller,  abuse  of  the  law;  nor  was  it  competent 
56Ind.  88,  following  Aurora,  etc.,  R.  to  prove  for  that  purpose  that  there 
Co.  V.  Lawrenceburgh,  56  Ind.  80.  was  no  public  necessity  for  the  road. 

The  Inrae  Raised  \^  the  Denial  is  not  These  questions  were  not  committed 
waived  by  an  admission  by  the  land-  by  the  law  to  the  determination  di  the 
owner  on  the  trial  that  the  officers  of  the  probate  judge  nor  to  the  jury,  butper- 
company  are  as  stated  in  the  petition,  tained  to  other  proceedings  and  other 
Matter  of  Broadway,  etc.,  R.  Co.,  73  tribunals.  Powers  v.  Hazelton,  etc, 
Hun  (N.  Y.)  7.  R.  Co.,  33  Ohio  St.  429. 
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ceeding,*  but  a  third  party  not  interested  in  the  lands  in  ques- 
tion cannot  raise  the  objection.* 

d.  Denying  Public  Character  of  Use  or  Necessity  of 

Taking* — ^PabUe  Um. — Under  a  constitutional  provision  that 
"  whenever  an  attempt  is  made  to  take  private  property  for  a 
use  alleged  to  be  public,  the  question  whether  the  contemplated 
use  be  really  public  shall  be  a  judicial  question,"  a  landowner 
may  question  the  right  of  a  railroad  company  to  take  his  lands, 
notwithstanding  another  provision  declaring  all  railroads  to  be 
public  highways.* 

Venarity. — This  question,  considered  as  a  prerequisite  to  the 
power  to  condemn,  has  already  been  examined.*  Where  con- 
stitutional or  statutory  provisions  provide  a  mode  for  contesting 
the  question  of  necessity  in  condem  nation  proceedings,  that  mode 
must  be  followed.®  If  the  statute  prescribes  what  quantity  of 
land  may  be  taken  the  courts  cannot  interfere ;  ^  but  if  it  does  not 
so  prescribe,  the  courts  are  to  decide  whether  the  taking  is 
justiiied  by  the  necessity  of  the  case,  and  where  the  application 
is  directly  to  the  court,  this  question  should  be  raised  and 
decided  in  limine^ 

Where  the  necessity  of  the  taking  is  denied  the  burden  is  on 

1.  Hopkins  v.  Kansas  Cit/,  etc.,  R.  Co.,  66  Me.  41;   Mansfield,   etc.,  R. 

Co.,  79  Mo.  98.  Co.   V.   Clark,   23  Mich.   519;  Grand 

8.  Kettle  River  R.  Co.  v.  Eastern  Rapids,  etc.,  R.  Co.  v.  Van  Driele,  24 

R.  Co.,  41  Minn.  461,  40  Am.  &  Eng.  Mich.  409. 

R.  Cas.  449.  7.  Stockton,  etc.,  R.  Co.  v.  Brown, 

3.  See,  for  further  treatment  of  this  9  H.  L.  Cas.  246. 

subject,  supra^   III.   3.    Determining  8.  Tracy  v.  Elizabethtown,  etc.,  R. 

Questions  of  Necessity  and  Propriety;  Co.,  80  Ky.  259;  New-Orleans  Pac.  R. 

'^\.  ^  Determining -whether   Use  is  a  Co.  v.  Gay,  32  La.  Ann.   474;  In  re 

PMic  One;  VII.  8.  Stating  the  Pur-  St.  Paul,  etc.,  R.  Co.,  34  Minn.   227; 

pose^Public   Use;    VII.   9.    Alleging  Matter  of  New  York  Cent.  R.  Co.,  66 

the  Necessity  of  the  Taking.  N.  Y.  407;  Rensselaer,  etc.,  R.  Co.  v. 

4.  Colo.  Const.,  art.  2,  §  15;  Denver  Davis,  43  N.  Y.  137;  Carolina  Cent. 
R.,  etc.,  Co.  V,  Union  Pac.  R.  Co.,  34  R.  Co.  xt.  Love,  81  N.  Car.  434;  South 
Fed.  Rep.  386.  Carolina  R.  Co.  v,  Blake,  9  Rich.  (S. 

Where  such  use  is  not  required  for  Car.)  228;  Baltimore,  etc., -R.  Co.  v, 

thepurposeof  the  local  traffic  of  the  pe-  Pittsburg,   etc.,   R.   Co.,    17   W.  Va. 

titioning  company,  but  for  the  purpose  812. 

of  enabling  it  to  fulfil  the  obligations  No  Presamiitlon  of  NecoBilty. — There 
of  a  contract  made  with  a  foreign  rail-  is  no  presumption  that  a  railroad  is 
road  company,  whereby  it  has  bound  necessary,  or  that  any  land  ought  to 
itself  to  furnish  to  such  company  ac-  be  given  up  to  its  use.  Every  land- 
commodations  over  its  road,  the  object  owner,  therefore,  has  a  right  to  object 
for  which  the  land  is  sought  will  be  to  giving  up  his  land,  and  is  not  con- 
deemed  a  public  use.  Matter  of  Staten  fined  to  objections  relating  to  the  price 
Island  Rapid  Transit  Co.,  103  N.  Y.  or  value.  He  may  object  because  of  a 
251,  affirming  40  Hun  (N.  Y.)  637,  27  lack  of  necessity  for  the  road  at  all,  or  to 
Am.  SL  Eng.  R.  Cas.  348.  On  this  sub-  its  location  or  extension  over  his  land, 
ject,  see  also  supra.  III.  4.  Deter min-  at  any  price  or  on  any  conditions. 
ing -whether  Use  is  a  Public  One.  Grand  Rapids,  etc.,  R.  Cfo.  v.  Weiden, 

5.  See  supra.  III.  3.  Determining  70  Mich.  390;  JefiPerson,  etc.,  R.  Co.  v. 
Questions  of  Necessity  and  Propriety.  Hazeur,  7  La.  Ann.  182 ;  In  re  Minne- 

6.  Spofford    V.    Bucksport,  etc.,  R.  apolis  R.  Terminal  Co.,  38  Minn.  157, 

535  Volume  VII. 


MwtaiBg.  EMINENT  DOMAIN.    Olgeetiou  and 

the  company  to  prove  it,*  but  a  failure  to  deny  admits  the 
necessity  of  the  taking*  The  petitioner's  application  should  be 
granted  on  a  reasonable  showing  of  necessity  and  good  faith,* 
and  should  only  be  denied  where  the  taking  would  be  a  dear 
abuse  of  power  * 

e.  Noncompliance  with  Statutory  Conditions.— Where 

the  statute  imposes  conditions  upon  the  exercise  of  the  power  to 
condemn,  such  conditions  must  be  strictly  performed  ;*  and  the 
petition  must  allege  such  performance,®  which  allegation  maybe 
controverted  by  the  respondent  J 

/.  Prior   Occupation — Former    Proceedings   to   Con- 

DEMN. — ^Prior  Ooeapation  of  the  land  without  authority  of  law,  even 
though  it  be  a  trespass,  will  not  preclude  the  company  from 
taking  subsequent  measures  authorized  by  law  to  condemn  the 
land.' 

1.  Wisconsin  Cent.  R.  Co.  v.  Cor-  ton,  etc.,  R.  Co.,  3  Cush.  (Mass.) 
nell  Universitj,  52  Wis.  537.  107. 

2.  South  Carolina  R.  Co.  v.  Blake,  8.  State  f.  Baker,  20  Fla.  616, 17  Am. 
9 -Rich.  (S.  Car.)  243.  &  Eng.  R.  Cas.  15;  Hopson  v.  Louis- 

8.  Matter  of  New  York,  etc.,  R.Co.,  ville,  etc.,  R.  Co.,  71  Miss.  503;  Cory 

99  N.  Y.  12,  affirming  35  Hun  (N.  Y.)  v,  Chicago,  etc.,  R.  Co.,  100  Mo.  382, 

220.  44  Am.  &  Eng.  R.   Cas.   183;  Hanni- 

4.  South  Chicago  R.   Co.  v,  Dix,  bal,  etc.,  R.  Co.  v.   Morton,  27  Mo. 

109  111.  237.  317 ;  Matter  of   Metropolitan  El.  R. 

As  where  the  object  is  to  acquire  Co.  (Supreme Ct.),  12  N.Y.Supp. 506; 

lands  for  speculation,  or  to  prevent  Harrisburg  v,  Crangle,   3  W.  &  S. 

competition,     or    for    purposes    not  (Pa.)  460. 

strictly  within  the  condemning  powers  OcGiq»ation  under  Ilcenae. — A  whaif 

vested  in  the  petitioner,  Rensselaer,  company  was  by  special  act  author- 

etc,  R.  Co.  XK  pavis,  43  N.  Y.  137;  or  ized  to  lay  down  railroad  tracks  so  as 

where  more  land  than  is  necessary  is  to  connect  with  the  different  railroads 

asked  for,  in  which  case  the  applica-  entering  the  city,  and  having  laid  its 

tion   should  be  wholly  denied,  Cen-  tracks  over  certain  lots  under  a  license 

tral  R.  Co.  v.  Hudson  Terminal  R.  for  a  term  of  years,  after  the  lapse  of 

Co.,  46  N.  J.  L.  289.  the  term   it  instituted  condemnation 

6.  See    supra,   11.   3.    Strict    Com-  proceedings  to  condemn  the  ground. 

piiance  -with  Statute  Essential;  III.  5.  The  owners  of  the  lots  set  up  as  a  de- 

Effort  to  Agree  with  Landowner.  fense  that   they   had  entered  into  an 

6.  See  supra y  VII.  12,  a.  Necessity  agreement  with  the  wharf  conipanj 
cf  the  Allegation,  that  it  was  to  lay  its  tracks  over  the 

7.  Gilmer  v.  Lime  Point,  19  Cal.  60 ;  lots,  to  be  used  temporarily  until  it  had 
Matter  of  Lockport,  etc.,  R.  Co.,  77  made  other  connection  with  the  rail- 
N.  Y.  557.  roads,  and  that  it  had  already  made 

If  the  objection  that  the  petitioner  such   connection    and    was  therefore 

failed  to  endeavor   to   purchase    the  estopped  from  proceeding  to  condemn 

land  is  seasonably  and  properly  made,  the  land.    It  was  held  that  such  transac- 

there  is  no  room  for  the  presumption  tion  between  the  parties  in  no  way  af- 

that  the  landowner  has  waived    such  fected  the  right  to  condemn.    Southern 

effort  to  agree.     Lake  Shore,  etc.,  R.  Cotton  Press,  etc.,  Co.  v.  Gah-eston 

Co.  V.  Cincinnati,  etc.,  R.  Co.,  116  Ind.  Wharf  Co.,  3 Tex.  App. Civ. Cas,,  §255. 

578,  37  Am.  &  Eng.  R.  Cas.  430.  Or   Leaae.  — A   temporary  lease  of 

But  the  condemning  party  cannot  land  by  one  company  for  private  busi- 
defeat  a  claim  for  damages  by  raising  ness  use  will  not  prevent  another  com- 
the  objection  that  it  had  failed  to  take  pany  from  condemning  the  land  for 
the  preliminary  steps  required  by  public  railroad  use.  Matter  of  Roches- 
statute,  and  consequently  was  not  ter,  etc.,  R.  Co.,  no  N.  Y.  119,  ff^''*- 
authorized  to  proceed.   Parker  v.  Bos-  ing  j^^  Hun  (N.  Y.)  126. 
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If^kmitr  FrooMdingi  to  Condemn. — Making  one  appropriation  for  rail- 
road uses  does  not  exhaust  the  power — new  appropriations  may 
be  made  from  time  to  time,  as  the  necessities  of  the  road  may 
require.* 

g.  Defenses  to  Proceedings  Instituted  by  Owners. — 

Where  the  owner  of  the  land  taken  institutes  a  proceeding  for 
the  assessment  of  his  damages,  the  condemning  party  may  set  up 
any  defense  which  goes  to  the  petitioner's  right  to  damages,  and 
such  issue  should  be  disposed  of  before  the  tribunal  to  assess 
damages  is  appointed.*  Among  the  defenses  that  may  thus  be 
interposed  are  a  release,*  acts  of  owner  recognizing  respondents* 
title,*  title  by  prescription,*  or  a  former  award  for  the  same 
claim  duly  performed.® 

1.  Prather  v.  JeflfersonviUe,  etc.,   R.  specified  price,  within  a  certain  time, 
Co.,  52  Ind.    16;  Peck  v,   Louisville,  and  of  a  tender  and  refusal  within  that 
etc.,  R.  Co.,  loi  Ind.  366,  23  Am.  &  time,  will    not  defeat  a  petition  for 
Eng.  R.  Cas.    193;    Central    Branch  damages  sustained  bj  reason  of  such 
Union  Pac,  etc.,  R.  Co.  v,  Atchison,  location.     Whitman   v.  Boston,   etc., 
etc.,  R.  Co.,  36  Kan.  669,  5  Am.  &  R.  Co.,  3  Allen  (Mass.)  133. 
Eng.  R.  Cas,  389;  Ewing  v,  Alabama,  4.  Keokuk,  etc.,  R.  Co.  v.  Donnell, 
etc.,  R.  Co.,  68  Miss.  551 ;  Deitrichs  v.  77  Iowa  221,38  Am.  &  Eng.  R.  Cas.  650. 
Lincoln,  etc.,  R.  Co.,  13 Neb.  361 ;  Mat-  Contraet  between  Owner  and  Another 
ter  of  New  York   Cent.    R.  Co.,  20  Company. — The  defendant  company  ob- 
Barb.  (N.  Y.)  419;  Cincinnati  South-  tained  an  assignment  of  a  contract  by 
era  R.  Co.  v.  Haas,  42  Ohio  St.  239;  which  the  plaintiff  agreed  to  convey  a 
32  Am.  &  Eng.  R.  Cas.  164.  strip  of  land  to  another  company,  in 
A  FatUe  Bffint  to  Condemn,  cannot  be  consideration  of  its  building  its  road 
set  up  as  a  defense  to  effective  meas-  between  certain  points.     Previous  to 
ures  taken  to  that  end.     Lehigh  Valley  obtaining  this  assignment  it  had  en- 
R.  Co.  V.  Dover,  etc.,  R.  Co.,  43  N.  J.  tered  upon  the  land  and  commenced 
L.  528,  14  Am.  &  Eng.  R.  Cas.  87.  to  construct  its  road.     In  proceedings 
UmUi  of  tlie  Rnle. — But  a  party,  after  by  the  landowner  to  recover  compen- 
procuring  an  order  for  the  condemna-  sation  for  the  land  taken,  the  company 
tion  of  property  to  public  use,  cannot  set  up  the  above  contract  as  a  defense, 
jay  by  for  four  years  without  comply-  The  court  held  (i)  that  having  entered 
ing  at  all  with  those  requirements  of  upon  the  land  and  built  its  road  without 
the  proceeding  which  are  of  service  to  reference  to  the  agreement,  the  com- 
the  owner,  and  then,  without  notice,  pany  could  not  claim  any  right  there- 
give  effect  to  the  previous  and  initia-  under  to  have  that  land  conveyed  which 
tory  acts  through  which  he  deraigns  it  had  already  appropriated  under  the 
his  title.    Bensley  v.  Mountain  Lake  power  of  eminent  domain,  the  owner's 
Water  Co.,  13  Cal.  306.  right  to  compensation  having  accrued 
Hittei   Mot   the    Same. — A   railway  when  the  company  entered  upon  the 
company  is  not  precluded  from  main-  land ;  (2)  that  the  landowner  was  not 
taining  a  proceeding  by  a  decision  in  a  estopped  from  claiming  compensation 
former  one  brought  by  a  village  to  con-  by  his  previous  contract,  the  company 
demn  the  same  property  for  a  street.  having  acted  independently,  and  not 
3.  Howard  v.  Locks  &  Canals,  12  upon  the  faith  of  the  contract,  which 
Cush.  (Mass.)  259;  Hadley  v.  Citizens  was  not  assigned  to  it  until  after  its 
Sav.  Inst.,  123   Mass.  301,  and    cases  road    was   commenced.     Oregon    R., 
cited;  Jones  v.    Clarke,  7  Jones  (N.  etc.,  Co.  v.  Day,  3  Wash.  Ter.  252,  30 
Car.)  418;  Church  v.  Northern  Cent.  Am.  &  Eng.  R.  Cas.  333. 
R.  Co.,  45  Pa.  St.  339.  5.  Williams    v.    Nelson,     23    Pick. 
y  Fuller  V.  Plymouth  County,  15  (Mass.)  141;  Hadley  v.  Citizens'  Sav. 
Pick.  (Mass.)  81.  Inst.,  123  Mass.  301. 

But  proof  of  a  written  agreement  to  6.  Brigham  v.    Holmes,    14   Allen 

kU  land  to  a  railroad  -company  for  a  (Mass.)  184. 
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16.  Plea  or  Answer — a.  Necessity. — Upon  this  question  the 
decisions  are  wholly  irreconcilable.  In  several  states  no  plea  or 
answer  is  required  on  the  part  of  the  defendant,*  or  is  even  allow- 
able,^  unless  the  defendant  claims  special  damages.*  The  court 
will  frame  an  issue  without  any  answer,  and,  notwithstanding  its 
allegations,  if  an  answer  be  filed  ;^  or  will  strike  out  such  plea  or 
answer ;  ^  or  will  compel  the  landowner  to  proceed  to  trial  in 
disregard  of  it.® 

b.  Sufficiency. — ^Where  corporate  land  is  sought  to  be  taken, 
upon  the  theory  that  it  is  not  held  for  the  corporate  use 
or  business,  an  answer  averring  that  the  land  is  necessary  for  the 
corporate  business  of  the  defendant,  naming  that  business,  is 
good  on  demurrer ;  but  an  answer,  in  such  a  case,  that  the  peti- 
tioner is  a  private  corporation,  not  averring  that  its  railroad 
when  built  will  only  serve  private  interests,  is  bad.''  So  an 
answer  to  an  owner's  petition,  pleading  in  bar  to  the  entire  appli- 
cation that  some  of  the  petitioners  had  conveyed  the  right  of 
way,  is  bad.®  Again,  an  answer  averring  entry  and  occupanq* 
under  an  agreement  to  convey  in  consideration  of  the  company's 
fencing  the  right  of  way  is  bad.®     But  the  necessity  of  fences 

1.  Chicago,  etc.,  R.  Co.  v.  Hopkins,  Hunt,  51  Ark.  530,  59  Am.  &  Eng.  R. 
90  111.  318;  Corbin  v.  Wisconsin,  etc.,    Cae.  130. 

R.  Co.,  66  Iowa  269;  Chicago,  etc.,  R.  4.  Miller  v.  Newark,  35  N.  J. L. 46a 

Co.  V.  Baker,  102  Mo.  553 ;  Springfield,  5.  Johnson  v.  Freeport,  etc^  R.  Co., 

etc.,  R.  Co.  V.  Calkins,  90  Mo.  538;  iii   111.  ^13,  25  Am.   &  Eng.  R.  Cis. 

West  End  Narrow  Gauge  R.  Co.  v,  192 ;  Smith  v.  Chicago,  etc.,  R.  Co., 

Almeroth,   13  Mo.  App.  91;  Cincin-  105  III.511,  14  Am.  &Eng.  R.Cas.38f 

nati,  etc.,   R.  Co.  v,  Pfitzer,  i  Ohio  But  see  Metropolitan  Citj  R.  Co.  r. 

Prob.  Rep.  248 ;  Dallas,  etc.,  R.  Co.  v.  Chicago  West  Div.  R,  Co.,  87  III.  317. 

Day,  3  Tex.  Civ.  App.  353.  6.  Henry  v.  Centralia,  etc.,  R.  Co., 

If,  however,  an  answer  is  filed,  it  121  111.  264,  30  Am.  &  Eng.  R.  Cas.  273. 
will  neither  enlarge  nor  restrict  the  The  Better  Practioe,  and,  indeed,  that 
burden  cast  by  law  upon  the  company  tacitly  permitted  in  many  jurisdic- 
to  make  such  a  case  as  clearly  entitles  tions,  is  to  raise  objections  to  the  con- 
it  to  take  and  appropriate  the  land  demnation  by  proper  plea  or  answer  to 
sought.  Reed  v.  Ohio,  etc.,  R.  Co.,  the  petition,  thus  stating  the  defense 
126  111.  48,  36  Am.  &  Eng.  R.  Cas.  234.  with  legal  precision  and  raising  a  def* 

Whether     the     railroad    company  inite   issue   under  which  all  prelimi- 

should  file  an  answer  to  a  petition  for  nary  questions  may  be  settled  before 

the.  appointment  of  commissioners  to  entering  upon  the  question  of  compeo- 

appraise  the  damages  for  an  alleged  sation.    Baltimore,   etc.,    R.    Co.  r. 

taking  of  land,  and  whether,  in  theab-  Pittsburg,  etc.,  R.  Co.,  17  W.  Va.8i3, 

sence  of  any  answer,   the  burden   is  10  Am.  £  Eng.  R.  Cas.  444;  Tracy  r. 

upon  the  petitioner  to  establish  the  Elizabethtown,  etc.,   R.   Co.,  80  Kj. 

facts  alleged,  not  determined.     First  264;  In  re  St.  Paul,  etc.,  R.  Co.,  34 

Congregational  Church  v.  Milwaukee,  Minn.   231 ;    St.  Joseph  Terminal  R. 

etc.,  R.  Co.,  77  Wis.  158,  43  Am.  &  Co.  v.  Hannibal,  etc.,  R.  Co.,  94  Mo. 

Eng.  R.  Cas.  182.  535 ;  Matter  of  Lockport,  etc.,  R.  Co., 

2.  Goodwillie  v.  Lake  View,  137  111.  77  N.  Y.  558. 

51;   Gage    V.    Chicago,    141    111.   642.  7.  Denver  R.,  etc.,  Co.  t*.  Union Ptc. 

But  see  Byron  v.  Blount,  97  111.  65,  R.  Co.,  34  Fed.  Rep.  386. 

where  an  answer  seems  to  be  recog-  8.  Shortle  t*.  Terre  Haute,  etc.,  R. 

nized  as  permissible.  Co.,  131  Ind.  338,  51  Am.  &  Eng.  R- 

8.  Bentonville  R.  Co.  v,  Stroud,  45  Cas.  576. 

Ark.  278;  Fayetteville,  etc.,  R.  Co.  v,  9.  The  duty  to  fence  the  road  was  a 
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and  cattle  guards  must  be  alleged  in  the  answer,"or  the  court 
need  not  find  upon  such  issue.* 

The  title  of  one  named  as  respondent  in  the  petition  is 
admitted,  unless  it  is  expressly  denied ;  and  an  averment  by 
the  respondent  of  title  to  property  not  covered  by  the  petition 
will  entitle  him  to  damages  in  respect  thereto  if  such  averment 
is  not  denied.* 

16.  Bemiurrer. — Objections  to  the  proceedings  for  defects 
apparent  on  their  face  may  be  taken  by  demurrer,'  or  by  excep- 
tions in  tjie  nature  of  a  demurrer  *  Such  a  demurrer  is  equiva- 
lent to  a  motion  to  dismiss.* 

Where  the  landowner  is  the  petitioner,  the  company  must 
raise  the  defense  of  an  intended  abandonment  of  the  land  by 
answer  and  not  by  demurrer.* 

17.  CSroM-petitioii. — In  Colorado  and  Illinois,  where  no  answer  or 
plea  is  necessary,  the  statutes  provide  for  the  filing  of  a  cross- 
petition  by  any  person  interested  in  the  property  sought  to  be 
taken  who  has  not  been  made  a  party  to  the  proceeding;''  or 

duty  imposed  upon  the  railroad  com-  8.  Lake  Pleasanton   Water   Co.   v. 

pany  by  law,  and  a  promise  to  perform  Contra  Costa  Water  Co.,  67  Cal.  659. 

that  duty  was  no  consideration  for  an  4.  New    Orleans,    etc.,    R.    Co.    v. 

agreement  on  the  part  of  the  petition-  Southern,  etc.,  Tel.  Co.,  53  Ala.  2H. 

era.    Shortle  v,  Terre  Haute,  etc.,  R.  6.  Spahr  v.  Schofield,  66  Ind.  168. 

Co.,  131  Ind.  338,  51  Am.  &  £ng.  R.  Alabama. — ^Although    a    petition    is 

Gas.  576.  necessary  which   should   properly  al- 

1.  Moran  v,  Ross,  79  Cal.  159.  lege  such  a   state  of    facts    as  would 

S.  Golden  Boulder,  etc.,  R.  Co.  v.  seem   to  make  it  expedient  to  grant 

Haggart,  9  Colo.  346,  27  Am.  &  Eng.  the   proposed   change  of  road,  yet  a 

R.  Cas.  375.  demurrer  does  not  lie  to  the  petition 

Wbat  must  be  SpedaUy  Ploaded. — The  on    account    of    the   supposed  insuf- 

damages  sustained  by  the  defendant  ficiency  of  its   allegations;    and    the 

arising  out  of  the  shape  in  which  his  overruling  of  such  demurrer  is  there- 
land  is  cut,  the  raising  of  a  railroad  fore  not  revisable  on  error  or  appeal, 
track  across  it  by  an  embankment,  and  Lowndes  County  v.  Bowie,  34  Ala. 
^e  cutting  off  the  remainder  of  the  461. 

tract  from  a  road,  so  as  to  injure  its  California. — In  a  proceeding  to  con- 
sale  for  homestead  purposes,  are  not  demn  land,  including  certain  streets  in 
special  damages,  and  may  be  proved  a  city,  for  the  use  of  the  plaintiff 's 
without  being  pleaded  specially.  North  railroad,  it  was  objected  on  demurrer 
Pac.  R.  Co.  V,  Reynolds,  50 Cal.  90, 280.  that  the  complaint  did  not  allege  that 
Betfl^. — An  answer  alleging  that  the  the  authorities  of  the  city  had  granted 
proceeding  is  barred  by  the  statute  of  plaintiff  the  right  to  use  the  streets  in 
limitations,  that  the  plaintiff  is  not  the  question.  The  demurrer  was  properly 
owner  of  the  land  in  question,  but  that  held  to  be  overruled.  California  South- 
the  defendant  is  the  owner  thereof  by  em  R.  Co.  v.  Kimball,  61  Cal.  90. 
virtue  of  a  purchase  at  a  foreclosure  6.  Marion,  etc.,  R.  Co.  v.  Ward,  9 
sale  under  a  mechanic's  lien,  and  Ind.  123.  In  this  case  the  company 
trough  proper  condemnation  pro-  filed  a  pleading  assigning  as  a  reason 
ceedings,  and  pleading  an  estoppel,  why  tlie  assessment  should  be  set 
does  not  require  a  reply.  Hartley  v.  aside  "  that  the  writ  of  assessment 
Keokuk,  etc.,  R.  Co.,  85  Iowa  455.  does  not  contain  a  sufficient  descrip- 
▼ttUeatioii. — In  Indiana  the  answer  tion  of  the  real  estate  to  be  taken." 
roust  be  verified,  Bradley  v.  Frank-  It  was  held  that  this,  though  deficient 
^ort,  99  Ind.  417 ;  but  in  California  it  in  form,  was  a  demurrer  to  the  writ, 
need  not  be,  Monterey  County  v,  and  not  an  answer, 
Cttshing,  83  Cal.  507.  7.  Denver,  etc.,  R.  Co.  v,  Griffith, 

639  Volume  VII. 


piMdiBf.  EMINENT  DOMAIN. 

where  property  not  described  in  the  petition  is  sought  to  be 
taken  or  injured ;  in  which  latter  case  a  cross-petition  must  be 
filed,  or  the  assessment  of  damages  will  be  confined  to  the 
property  described,*  and  no  evidence  in  regard  to  adjoining  land 
of  the  same  owner  will  be  received.* 

Defects  in  the  cross-petition  are  properly  met  by  demurrer,  so 
as  to  give  an  opportunity  to  amend  it.* 

18,  Amsndmenti — a.  Power  to  Allow. — Under  the  statutes. 

17  Colo.  598;  Grand  Tower,  etc.,  R.  contiguous  thereto,  making  a  Carm  of 

Co.  V.  Walton,  150  111.  438.  seven  hundred  and  thirtj  acres  in  t 

1.  Jones  V.  Chicago,  etc.,  R.  Co.,  compact  bodj ;  that  said  railroad  com- 
68  111.  380;  Mix  V.  I^ayette,  etc.,  R.  panj  takes  about  twelve  acres  out  of 
Co.,  67  111.  319;  Johnson  v.  Freeport,  his  farm,  dividing  wood,  water,  ind 
etc.,  R.  Co.,  Ill  111.  413;  Johnson  v.  timber  from  the  balance  of  the  farm; 
Freeport,  etc.,  R.  Co.,  116  111.  521,  24  that  the  land  thus  taken  is  of  the  value 
Am.  &  Eng.  R.  Cas.  266.  Metropoli-  of  one  hundred  and  fiftj  dollars  per 
tan  West  Side  El.  R.  Co.  v,  Johnson,  acre,  and  the  damage  bj  reason  of 
159  111.  434.  But  an  owner  whose  land  cutting  the  farm  is  ten  thousand  del- 
is sought  to  be  condemned  maj  prove  lars,  and  he  respectfully  asks  that  his 
its  situation  and  the  facilities  for  in-  compensation  and  damages  maj  be 
gress  to  and  egress  from  it,  as  affecting  awarded  to  him  as  shall  be  just  and 
its  value,  although  no  cross-petition  is  proper,"  is  a  sufficient  cross-petition 
filed,  as  is  necessary  where  recovery  for  damages  to  contiguous  lands.  Chi- 
of  damages  to  other  lands  is  sought,  cago,  etc.,  R.  Co.  v,  Hopkins,  90  III. 
Sanitary  Dist.  x\  Loughran,  160  111.  362.  316. 

a.  Peoria,  etc.,  R.  Co.  v.  Sawyer,  71        B0MSt. — If  other  property  than  that 

111.  361 ;  Chicago,  etc.,  R.  Co.  v.  Hop-  described  in  the  petition  is  brought io 

kins,  90  111.  316.  by  cross-petition,  it  is  incumbent  on 

Bzcoptloiu  to  thlfl  Bnle. — Where    no  the  party  thus  bringing  it  in  to  show 

cross-petition  is  filed  and  evidence  is  in  the  first  instance  that  it  was  taken 

given  as  to  the  entire  damages,  with-  or    damaged,    and   the    petitioner  is 

out  objection,  and  the  court  protects  entitled  to  give  evidence  in  rebuttal, 

the  petitioner  as  to  the  balance  of  the  Hyde  Park  v.  Dunham,  85  111.  569. 
land  by  requiring  the  owner  to  exe-        The  filing  of  such  a  cross-petition 

cute  a  release  thereto,  the  judgment  of  may  be  regarded  as  an  admission  of 

the  court  will  not  be  reversed  at  the  the    corporate    capacity  of  the  peti- 

instance  of  the  petitioner,  as  the  error,  tioner.     The  defendant,  by  asking  the 

if  any,  works  no  injury.    Galena,  etc.,  court  for  a  rule  on  the  petitioner  to  ci- 

R.  Co.  V,  Birkbeck,  70  111.  208.  hibit  the  plan  and  profile  of  its  road  OTei 

Where  a  petition  shows  that  defend-  and  across  the  lands  sought  to  be  con- 
ant  is  the  owner  of  an  entire  tract  of  demned,  may  be  regarded  as  admitting 
land,  and  the  petitioner  proposes  to  that  the  petitioner  is  a  de  facto  cor- 
appropriate  a  strip  running  through  poration.  (M.  Gruder,  J.,  dissenting.) 
the  tract,  it  is  not  necessary  to  present  Ward  v,  Minnesota,  etc.,  R.  Co.,  119 
a  counter-petition  in  order  to  obtain  111.  287. 

damages  for  land  not  taken.     Illinois        And  where    the    cross-petition  al- 

Western  Extension  R.  Co.  t;.  Mayrand,  leges  that  the  petitioner  has  located 

93  111.  591.  its  right  of  way  over  and  across  the 

Where  a  part  of  a  lot  is  sought  to  be  premises,  describing  them,  this  will  be 

condemned  by  a  city  for  a  street,  dam-  regarded  as  an  admission,  within  the 

ages  as  to  the  part  not  sought  to  be  ap-  meaning  of  the  law,  that  the  petitioner 

propriated  may  be  alio w^ed  without  any  has  located  its  line  of  road.    Brown 

cross-petition  by  the  owner.     Bloom-  v.  Calumet  River  R.  Co.,  125  111.  600, 

ington  V.  Miller,  84  111.  621.  affirming  37  111.  App.  113. 

BniBolMicy  of  OrMf-petltlon. — A  plead-        3.  Johnson  v.  Freeport,  etc.,  R.Co., 

ing  in    which  the  defendant  says  that  11 1  111.  413,  25  Am.  &  Eng.  R.  Cas. 

**he  is  the  owner  of  the  lands  men-  192;  Johnson  v.  Freeport,  etc.,  R.  Co., 

tioned  in  the  petition,  and  other  land  116  III.  521,  24  Am.  &  Eng.  R.  Cas.  a66. 
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amendments  of  the  pleadings  and  proceedings  are  freely  allowed 
within  the  discretion  of  the  court,  whenever  necessary  to  perfect 
the  jurisdiction  of  the  court  of  the  parties  or  subject-matter,*  or  to 
a  fair  trial  and  final  determination  of  the  controversy.*  New 
parties  may  be  brought  in  by  amendment,'  in  the  discretion  of 
the  court,  which  discretion  is  reviewable  only  in  case  of  its 
abuse.* 

b.  What  Allowable. — Amendments  have  been  held  proper 
as  to  the  description  of  the  land  to  be  taken,*^  or  its  territorial 
location,*  and  to  show  the  incorporation  of  the  village  in  which 
it  is  located^  It  is  proper  to  amend  so  as  to  show  the  residences 
of  the  different  landowners,®  or  the  absence  of  the  owner  from 
the  state,  or  inability  to  ag^ree  with  him  as  to  the  damages.* 
And  an  amendment  increasing  the  amount  of  damages  claimed 
may  be  made,*®  or  stipulations  as  to  fences  and  crossings  added, 
in  reduction  of  consequential  damages.**     So,  also,  the  petition 

1.  Soathwestem  Land  Co.  v.  Hick-  4.  Wood     v.    West     Boston,    etc., 

OTj  ]ackson  Ditch  Co.,  i8  Colo.  489.  Bridges,  123  Mass.  39^. 

Dlioratloiiuy  Power  to  Allow  or  ReftiM.  6.  Hunt  v.  New  York,  etc.,  R.  Co., 

—An  amendment  in  a  defective  peti-  99  Ind.  593,  20  Am.   &  Eng.  R.  Cas. 

tionforappointment  of  viewers  to  con-  436;   Midland   R.  Co.   v.  Smith,  125 

demn  property  sought  to  be  taken  bj  a  Ind.  509,  44  Am.  &  Eng.   R.  Cas.  222; 

water  company  is  not  of  right,  but  of  Fremont,  etc.,  R.  Co.  v.  Mattheis,  39 

favor, and  lies  within  the  sound  discre-  Neb.  98. 

tion of  the  court;  and  where  it  appears  Altexlnff  Width  of  Strip,  oto. — A  rail- 
that  sach  property  is  practicallv  in  road  company  may  amend  its  petition 
p-tmio  legisy  and  is  about  to  be  sold  at  to  condemn  land  for  a  right  of  way 
judicial  sale  at  the  suit  of  a  creditor  by  altering  the  width  of  the  strip  re- 
whose  bill  was  filed  before  the  petition  quired,  and  by  inserting  a  provision 
ior  viewers,  and  who  is  diligently  pur-  that  the  company  will  put  in  such 
suing  his  legal  remedy  for  securing  his  bridges  and  tile  drains  as  may  be 
debt,  such  amendment  is  properly  dis-  needed  to  give  proper  drainage  across 
aUo^red,  Philadelphia  Water-Supply  the  right  of  way.  Indiana,  etc.,  R. 
Co.  V.  Susquehanna  Canal  Co.,  4  Pa.  Co.  xj.  Rinehart  (Ind.  App.  1896),  43 
Dist.  Rep.  637.  N.  E.  Rep.  238. 

Temit  may  be  imposed  on  allowing  6.  Ball  v.  Keokuk,  etc.,  R.  Co.,  71 

amendments   or  not,  within  the  dis-  Iowa  306. 

cretion   of   the    court.     Robinson   v.  7.  Eslick  v.   Mason  City,   etc.,   R. 

Penny Ivania  R.  Co.,  174  Pa.  St.  199.  Co.,  75  Iowa  ^143. 

S.  Contra  Costa  Coal  Mines  R.  Co.  8.  Matter  ot  Rochester,  etc. ,  R.  Co., 

f.  Moss,  23  Cal.  323;  Colorado  Cent.  44  Hun  (N.  Y.)  625,  9  N.  Y.  St.  Rep. 

^-  Co.  V,  Allen,  13  Colo.  229,  44  Am.  560;  Matter  of  Rochester,  etc.,  R.  Co., 

*Eng.  R.  Cas.  193;   Pennsylvania  R.  45  Hun  (N.  Y.)  126. 

Co.  V.  First  German  Lutheran  Cong.,  9.  Pennsylvania   R.  Co.  v.  Porter, 

53  Pa.  St.  4^5;  Philadelphia,  etc.,  R.  39  Pa.  St.  165. 

Co.  V.  Reading,  etc.,  R.  Co.,  2  Pa.  10.  Pennsylvania,  etc.,  R.,  etc.,  Co. 

Dist.  Rep.  857.  V,  Bunnell,  8i  Pa.  St.  427. 

Qoutf  OomndBakmers  have  power  to  11.  Chicago,  etc.,  R.  Co.  v,  Jones, 

allow  an  amendment  of  a  petition  for  103  Ind.  386. 

|be  assessment  of  dam^iges,  after  hear-  WHhdrawal  of  OflBsr. — In  proceedings 

^^S  the  parties  and  before  issuing  a  by  a  railroad  corporation  to  acauire 

jarrant  for  a  jury.     Grand  Junction  title  to  lands  under  the  water  of  the 

^'>  etc.,  Co.  V,  Middlesex  County,  14  Hudson  river,  which  had  been  granted 

^'aj  (Mass.)  553.  by  the  state  to  the  owners  of  the  up- 

'•  Bowman  v,  Venice,  etc.,  R.  Co.,  lands,  the  petition  contained  an  offer 

102  111.  459, 14  Am.  ^  Eng.  R.  Cas.  338.  on  the  part  of  the  company  to  construct 
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may  be  amended  so  as  more  clearly  to  show  the  object  of  the 
petitioner  in  condemning  the  land.^ 

An  "  amended  petition  "  filed  by  leave  of  court  is  not  to  be 
considered  as  a  distinct  pleading,  but  as  an  amendment  to  the 
original  petition.* 

ym  Kaps,  Plavb,  Pbofilbb,  An>  Subvbts — 1.  Heoewtj  if 
Filing  or  Production. — The  location  of  the  improvement  should 
appear  on  record.  In  the  case  of  a  railroad,  a  survey  or  plan  of 
it  showing  its  course  and  width  should  be  filed  before  instituting 
condemnation  proceedings,*  or  at  least  before  zny  attempt  to 
assess  the  damages  is  made.^  In  some  states  the  filing  of  a  map 
and  profile  is  jurisdictional,  failure  therein  rendering  the  pro- 
ceedings void,*  and  subjecting  the  condemning  party  to  an  action 
of  trespass.* 

a  drawbridge  to  give  access  from  the  was  selected,  but  before  anj  evidence 

river  to  the  docks  of  the  landowners,  was  heard,  the  defendants  moved  the 

After  an  order  appointing  commission-  court  to  require  the  petitioner  to  pro- 

ers  had  been  made  and  appealed  from,  duce  the  plans,  profiles,  etc.,  of  the  pro- 

on  application  of  the  companj  an  or-  posed  improvement.     It  was  held  thit 

der  was  granted  giving    it  leave    to  the  motion  was  not   made  too  late, 

withdraw  the  offer  and  to  amend  the  Tedens  v.  Sanitarj  Dist.,  149  111.  87. 

petition  accordingly.     It  was  held  that  Compening  BUilblt  of  Ran  aad  FroAls- 

the  court  had  no  power  so  to  amend  — In  a  proper  case,  the  petitioner  may 

the  petition ;  that  no  such  power  was  be  compelled,  before  the  trial  is  bc- 

given  by  the  provision  of  the  N.  Y.  gun,  to  exhibit  the  plan  and  profile  of 

General   Railroad  Act  (^  20,  c.   i^,  its  proposed  railroad  across  the  land, 

Laws  of  1850)   which  authorizes  tne  and  to  file  such  plans  as  will  show  to 

correction  of    **any  defect  or  infor-  what  use  the  petitioner  designs  de- 

mality."  Matter  of  New  York,  etc.,  R.  voting  the  land  it  seeks  to  condemn, 

Co.,  89  N.  Y.  453,  reversing  37  Hun  and  what  it  proposes  to  put  upon  said 

(N.  Y.)  57,  following  Matter  of  New  land,  as  tracks,  bridges,  abutments,  or 

York  Cent.,  etc.,  R.  Co.,  77  N.  Y.  248.  otherwise.     Chicago,  etc.,  R.  Co.  v. 

1.  Matter  of  Metropolitan  Transit  Chicago,  etc.,  R.  Co.,  1 12  111.  589^  35 
Co.,  45  Hun  (N.  Y.)  159.  Am.  &  Eng.  R.  Cas.  158. 

2.  Pennsylvania,  etc.,  R.,  etc.,  Co.  5.  Madison  v.  Daley,  58  Fed.  Rep. 
V,  Bunnell,  81  Pa.  St.  414.  751 ;    Indianapolis,    etc.,    R.   Co.  r. 

S.  Williams  V.Hartford,  etc.,  R.  Co.,  Reed,   52   Ind.  357;  Wamesit   Power 

13  Conn.  J97;  Morris  Canal,  etc.,  Co.  Co.  v.  Allen,  120  Mass.  352;  Lund  r. 

V,  Central  R.  Co.,  16  N.  }.  £q.  419;  New  Bedford,  121  Mass.  286. 

Strang  v,  Beloit,  etc.,  R.  Co.,  16  Wis.  Blllsct  of  FaUnxe  to  FHa.— A  railroad 

635.  corporation  which  has  constructed  its 

Proof  of  FlliniT- — Where  the  allega-  track  upon  land  without  filing  a 
tion,  in  a  petition  by  a  railroad  com-  written  location,  or  presenting  a  plan, 
pany  for  condemnation  of  land,  of  the  or  paying  or  tendering  damages,  can- 
iiUng  of  a  map  and  survey  of  its  line  not  enter  upon  the  land  for  the  pur- 
is  not  denied,  proof  of  such  filing  is  pose  of  removing  rails  laid  and  struc- 
unnecessary.  Cincinnati,  etc.,  R.  Co.  tures  placed  upon  it;  such  property 
V.  Bay  City,  etc.,  R.  Co.  (Mich.  1895),  becomes  a  part  of  the  realty,  and  the 
64  N.  W.  Rep.  471.  fact  that  the  original  entry  and  con- 

4.  Chicago,  etc.,  R.  Co.  v,   Abbott,  struction  were  mkde  without  objection 

44  Kan.  170;  Missouri  River,  etc.,  R.  by  a  mortgagor  in  possession  cannot 

Co.  V,  Shepard,  9  Kan.  647 ;  Doughty  r.  avail  against  the  title  acquired  by  the 

Somerville,  etc.,  R.  Co.,  7  N.  J.  Eq.  69.  mortgagee  by  subsequent  foreclosure. 

Time  to  Prodnee. — On  the  day  a  con-  Meriam  v.  Brown,  128  Mass.  391- 

demnation    proceeding    was    set   for  6.  Bonaparte  v.   Camden,  etCi  R- 

hearing  in  vacation,  and  after  the  jury  Co.,  Baldw.  (U.  S.)  205. 
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Some  of  the  decisions  hold  the  filing  unnecessary  to  the 
validity  of  the  subsequent  proceedings,*  unless  it  is  ordered  by 
the  court  in  its  discretion  * 

S.  Buffloieiicy. — A  map  or  plan  accompanying  the  petition 
which,  in  connection  with  the  petition,  gives  intelligible  infor- 
mation respecting  the  locus  and  condition  of  the  land  sought  to 
be  taken  is  sufficient.'  The  question  of  the  sufficiency  of  the 
map  and  survey  is  a  jurisdictional  one  to  be  determined  by  the 
court  on  the  application  for  commissioners.^  Although  it  fails 
wholly  to  comply  with  the  statutory  requirements,  the  map 
may  be  the  proper  legal  definition  of  lands  by  act  of  the 
parties  for  many,  if  not  for  most,  purposes;*  if  deficient  as 
respects  the  delineation  of  courses,  it  can  be  amended  by  order 
of  the  court ;  •  and  formal  defects  are  waived,  unless  objected  to 

1.  San    Francisco,   etc.,   R.  Co.  v.  anything  to  indicate  whether  it  is  a  cen- 

Mahonej,  29  Cal.  1 12 ;  Burke  v,  Sani-  ter  or  a  side  line,  and  with  nothing  to  in- 

taiy  Dist.,  152  111.  125;  Hornellsville  dicate  the  width  of  the  right  of  way,  is 

Electric  R.  Co.  v.  New  York,  etc.,  R.  defective.     Matter  of  Boston,  etc.,  R. 

Co.,  83  Hun  (N.  Y.)  407.  Co.,  10  Abb.  N.  Cas.  (N.  Y.  Supreme 

Fiiilliii*  to  Fumiali  Flan. — A   railroad  Ct.)  104 ;  Matter  of  New  York,  etc.,  R. 

company's  title  to  land  is  not  affected,  Co.,  62  Barb.  (N.  Y.)  85. 
nor  the  running  of  the  time  for  apply-        Map  of  Wliole  Road  UnneoeMary. — So 

ing  for  damages  suspended,   by  the  far  as  the  condemnation  of  a  particular 

failure  of  the  company  to  furnish  the  piece  of  property  is  concerned,  a  map 

owner  of  land  taken  by  it  with  a  plan  and  profile  of  that  part  of  the  road 

of  the  location.     Brock  v.  Old  Colony  which  will  pass  through  such  property 

R.  Co.,  1^6  Mass.  194,  33  Am.  &  Eng.  is  sufficient;  a  map  of  the  whole  road 

R.  Cas.  96.  need  not  be  filed.      Hunt  v.  Smith,  9 

AdiHtiAfiai  Landa. — ^A  company  made  Kan.  137;  Doughty  v.  Somerville,  etc., 
a  map  and  profile  of  its  road,  showing  R.  Co.,  21  N.  J.  L.  442 ;  State  v.  Hop- 
that  it  desired  to  take  land  of  the  stat-  ping,  18  N.  }.  L.  423. 
utory  width  of  ninety  feet  and  no  more,        4.  Toledo,  etc.,  R.  Co.  v.  Campau, 
but  in  constructing  its  road  through  a  83  Mich.  33. 

deep  cut,  it  was  found  necessary  to        6.  Manistee,  etc.,  R.  Co.  v.  Fowler, 

take  more   than  the  ninety  feet.     It  73  Mich.  217. 

was  held  that  the  company  might  take        niiutratlon.  —  There    was  evidence 

additional  land  without  making  a  new  tending  to  show  that  by  reason  of  the 

profile  and    map.     Matter    of    South  small  scale  upon  which  the  plan  was 

Brooklyn  R.,  etc.,  Co.,  50  Hun  (N.  Y.)  drawn  it  was  difficult  to  apply  it,  with 

405.  the  accompanying  descriptions,  to  the 

8.  Wheeling  Bridge,  etc.,  R.  Co.  v.  land;  but  there  was  evidence  that  the 

Camden  Consol.  Oil  Co.,  35  W.  Va.  lines  over  the  lands  were  surveyed  and 

105,  47  Am.  &  Eng.  R.  Cas.  27.  the  location  was  pointed  out  to  tne  land- 

S.  Baltimore,  etc.,  Tel.  Co.  v.  Mor-  owner  before  the  filing  of  the  petition, 

^0*8  Louisiana,  etc.,  R.,  etc.,  Co.,  37  and  that  the  location   so  pointed  out 

La.  Ann.  883.  was  substantially   the  actual   location 

Ctoant,DlBtaiioe,  and  Quantity  of  Land,  of  the  road  as  constructed.      It  was 

—The  map  and  profile  should  show  the  held  that  by  allowing  the  company  to 

courses,  distances,  and  quantity  of  land  take  possession  the  parties  treated  the 

to  be  ti^en,  so  exactly  as  to  be  under-  location  as  sufficient,  and  that  mere 

stood  by  an  ordinary  person  not  a  sur-  uncertainty  or  ambiguity  of  descrip- 

^7or.    Matter  of  New  York,  etc.,  R.  tion  was  thereby  cured,  and  rendered 

Co.,  6a   Barb.  (N.  Y.)  85;    Converses  sufficient    as    against    the    company. 

Appeal,  18  Mich.  459.  Drury  v.  Midland  R.  Co.,  127  Mass. 

A  map  where  the  route  of  the  road  571. 
i>  only  shown  by  a  single  line,  without        6.  State  v.  Miller,  23  N.  }.  L.  383. 
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before  the  hearing  on  the  merits.* 

S.  EflTeet. — The  mere  filing  of  a  survey  gives  a  railroad  company 
neither  title  nor  possession,  and  is  not  notice  to  purchasers  of 
lands  within  the  survey.*  The  map  of  the  route  proposed  b 
not  the  only  evidence  to  show  the  land  condemned  for  the  right 
of  way.* 

If  the  road  is  constructed  in  accordance  with  the  profile  the 
owner  cannot  recover  further  damages  because  of  mistake  by  the 
jury  in  determining  the  amount  of  damages;*  but  if  the  profile 
be  departed  from  in  the  construction  of  the  road,  so  as  to  do 
greater  damage  to  a  landowner,  he  may  recover  for  such  addi- 
tional damages.* 

IX.  Tbibitv AL  TO  Afl8E88  Damaoss — 1.  Powen  of  the  Legidatue.*— 
Except  as  restrained  by  constitutional  provisions,  the  mode  of 
exercising  the  right  of  eminent  domain  and  of  ascertaining  the 
compensation  to  be  paid  is  in  the  discretion  of  the  legisla- 
ture,' and  the  remedy  may  be  changed  at  the  will  of  the 
legislature.*  The  tribunal  to  assess  the  damages  must  be  an 
impartial  one,  and  the  parties  interested  must  have  an  oppor- 

1.  Logansport,  etc.,  R.  Co.  v,  Buch-  4.  Chicago,  etc.,   R.   Co.  v.  Brink- 

anan,  52  Ind.  163.  man,  47  III.  App.  287.     Nor  by  reason 

S.  Central  R.  Co.  v.  Hetfield,  18  N.  of  a  failure  to  allow  a  sufficient  sum 

}.  Eq.  323.  as  damage  to  contiguous  lands,  or  as 

3.  Chicago,  etc.,  R.  Co.  v.  Grovier,  compensation  for  lands  taken;  nor  bt 

41  Kan.  685,  39  Am.  &  Eng.   R.   Cas.  a    wrong  description  of  the  profile, 

146.  where  it  is  open  alike  to  be  described 

LlxnltaoftheRiila. — ^But  a  plan  or  map,  by  witnesses  offered  by  the  railroad 
filed  with  the  location  and  expressly  company,  or  by  the  landowner;  and 
made  "  a  part  of  the  description  of  all  damages  consequent  on  the  con- 
said  location,"  may  be  referred  to  in  stniction  of  the  road,  in  accordance 
order  to  explain,  but  not  to  modify  or  with  the  implied  agreement  made  bt 
control  the  written  location.  Hazenv.  the  company  that  it  would  be  con- 
Boston,  etc. ,  R.  Co.,  2  Gray  (Mass.)57^  structed  according  to  the  profile,  when 

The  survey  of  the  route  of  the  rail-  it  is  so  constructed,  are,  by  the  con- 
road,  filed  in  the  office  of  the  secretary  demnation    proceedings,   res  adjudi- 
of  state,  limits  the  right  of  condemna-  cata.     Chicago,  etc.,  R.  Co.  v.  Brink- 
tion  to  the  lands  included  in  its  de-  man,  47  111.  App.  287. 
scription,  properly  construed ;  and  an  5.  Chicago,  etc.,    R.  Co.  t>.  Brink- 
order  for  the    condemnation    of    the  man,  47  111.  App.  287. 
located  route  of  a  railroad  for  a  cross-  f.  See  also  supra^  II.   2.   Must  U 
ing   by    another  road  cannot  be  sus-  Authorized  by  Statute. 
tained  where  the  petition  therefor  de-  7.  McCormick  v.  Lafayette,  i  Ind. 
scribes    lands     not    included    in    the  48;  Henderson,  etc.,   R.  Co.  r.  Dick- 
description  in  the  original  survey  of  erson,  17  B.  Mon.  (Ky.)  173;  Wilkin 
the  located  route.    United  New  Jersey  v.  First  Div.  St.  Paul,  etc.,  R.  Co., 
R.,  etc.,  Co.  V.  National  Docks,  etc.,  16  Minn.  271 ;  Langford  v.    Ramscj 
Connecting  R.  Co.,  52  N.  J.  L.  90,  44  County,  16  Minn.  375;  Virginia,  tit.. 
Am.  &  Eng.  R.  Cas.  226.  R.  Co.  v.  Elliott,  5  Nev.  358;  Bcek- 

Sinm  and  Terminal  BramOiM. — If  the  man  v.  Saratoga,  etc.,  R.  Co.,  3  Paige 

map  and  survey  include  spurs  and  ter-  (N.  Y.),45;  Livingston  v.  New  Yoit, 

minal  branches,  land  for  these  may  be  8  Wend.  (N.  Y.)  85 ;  People  v.  Smith, 

condemned     before    completing    any  21  N.  Y.  595;  Missouri  Pac.  R.  Co.  f. 

part  of  the  main  line.     Toledo,  etc.,  Humes,  115  U.  S.  512. 

R.  Co.  V.  East  Saginaw,  etc.,  R.  Co.,  72  8.  Springfield,  etc.,  R.  Co.  v.  Hall, 

Mich.  206,  36  Am.  &  Eng.  R.  Cas.  553.  67  111.  99. 
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tunity  to  be  heard,*  but  of  what  the  tribunal  shall  consist — 
whether  a  jury,  a  court  without  a  jury,  or  commissioners 
appointed  by  the  court — is  for  the  determination  of  the  legis- 
lature *  It  is  no  objection  to  the  tribunal  that  neither  party  to 
the  proceedings  had  a  direct  voice  in  its  selection.' 

8.  Sight  to  Jury  Trial — a.  In  General. — Inasmuch  as  the 
legislature  cannot  itself  fix  the  compensation  to  be  paid  to  the 
owner  for  his  land,  such  compensation  must  be  awarded  by  a 
jury  in  case  the  parties  cannot  agree,  and  the  constitution  of  the 
forum  provides  for  a  jury  in  such  proceedings.*  Where  the 
constitution  so  provides,  the  right  to  a  jury  is  absolute  regardless 
of  statutory  provisions;  the  constitutional  provision  is  self- 
executing.^ 

1.  Langford  v.  Ramsej  County,  i6  Kohl  v,  U.  S.,  91  U.  S.  367,  cited  and 

Minn.  375;  Zimmerman  v.  Canneld,  aff  roved  in  U.  S.  v,  Jones,  109  U.  S. 

43  Ohio  St.  470.  513. 

An  act  of  the  legislature,  empower-  Colorado. — Bj  the  terms  of  the  con- 
ing the  town  council  of  a  municipal  stitution,  the  compensation  for  taking 
corporation  to  fix  the  amount  of  com-  or  damaging  private  property,  against 
pensation  to  be  paid  for  private  prop-  the  owner's  consent,  must  t>e  ascer- 
ertj  taken  for  streets,  is  not  open  to  tained  by  a  jurj  or  board  of  commis- 
the  objection  that  the  tribunal  so  pro-  sioners.  This  requirement  cannot  be 
Tided  is  not  an  impartial  one,  and  dispensed  with  bj  legislative  enact- 
hence  in  conflict  with  the  Federal  Con-  ment.  And  under  the  statute  the  or- 
stitution,  prescribing  that  no  state  dinarj  civil  action  cannot  be  resorted 
shall  deprive  any  person  of  life,  liberty,  to,  but  the  object  can  only  be  reached 
or  property  without  due  process  of  by  special  proceedings  under  the  act 
law,  nor  with  section  8  of  article  i  of  on  the  subject  of  eminent  domain, 
the  Delaware  Constitution,  prescrib-  Tripp  v,  Overocker,  7  Colo.  73. 
ing  that  no  man's  property  shall  be  Hew  Tork. — The  provision  of  the 
taken  or  applied  to  public  use  without  constitution  intends  that  one  jury  or 
compensation,  since  the  determina-  one  commission,  conducted  so  that  it 
tion  of  the  town  council  is  not  final,  reaches  its  results  by  proper  methods, 
but  an  appeal  therefrom  to  a  commis-  is  to  fix  the  rights  of  the  parties  in  re- 
sion  of  five  freeholders  is  provided  in  spect  to  the  compensation  for  land 
said  act.  Fulton  v,  Dover,  8  Houst.  taken  for  a  public  use.  Schneider  v, 
(Del.)  78.  Rochester,  8  Misc.  Rep.  (N.  Y.  Su- 

9.  Ames  V.  Lake  Superior,   etc.,  R.  preme  Ct.)  652. 

Co.,  31  Minn.  341 ;  New  Orleans,  etc.,  8.  People  v.  Michigan  Southern  R. 

R.  Co.  V,  Drake,  60  Miss.  631.  Co.,  3  Mich.  496;  Long's  Appeal,  87 

Coademnattonaby  tbe  United  Stotea.—  $a.  St.  114. 

The  liability  to   make   compensation  4.  Pennsylvnia  R.  Co.  v,  Baltimore, 

for  private  property  taken  for  public  etc.,  R.  Co.,  60  Md.  363,  14  Am.  & 

uses  is  a  constitutional  limitation  of  Eng.  R.  Cas.  79. 

the  right  of  eminent  domain.    As  this  6.  Arkansas, — Ex  /.  Reynolds,  53 

limitation  forms  no  part  of  the  power  Ark.  330. 

to  take  private  property  for    public  California, — Weber  v,  Santa  Clara 

uses,  the  government  of  the  United  County,  59  Cal.  365 ;  Trahern  v.  San 

States   may    delegate    to    a    tribunal  Joaquin  County,  59  Cal.  330. 

created  under  the  laws  of  a  state  the  District  of  Columbia, —  Dixon    v, 

power  to  fix  and  determine  the  amount  Baltimore,    etc.,   R.   Co.,    i    Mackey 

of  compensation  to  be  paid  by    the  (D.  C.)  78,3  Am.  &  Eng.  R.  Cas.  3oi, 

United   States  for    private    property  Quackenbush  v.  District  of  Columbia, 

taken  by  them  in  the  exercise  of  their  30  D.  C.  300. 

right  of  eminent  domain;  or  it  may,  Florida. — Jacksonville,  etc.,  R.  Co. 

if  it  pleases,  create  a  special  tribunal  v,  Adams,  33  Fla.  608. 

for  that  purpose.     On  this  point,  see  Illinois. — Mitchell  v,  Illinois,  etc., 

7  Encyc.  Pl,  &  Pr.— 35  ^  Volume  VII. 


MVual  to  EMINENT  DOMAIN. 

GMUDAB-law  7v7. — Where  the  constitution  is  silent  upon  the 
question,  the  great  weight  of  authority  is  that  a  common-law 
jury  is  not  a  matter  of  constitutional  right,  inasmuch  as  a  well- 
settled  practice  existed  both  in  England  and  in  America,  before 
the  adoption  of  any  of  our  constitutions,  of  ascertaining  the 
compensation  by  means  of  other  agencies  than  a  common-law 
jury.^  The  provision  found  in  most  of  the  constitutions  that 
the  right  of  trial  by  jury  shall  remain  inviolate  has  been  relied 
upon,  in  some  decisions,  as  raising  an  insuperable  barrier  to  the 
assessment  of  damages  by  less  than  twelve  men,  but  the  better 
opinion  is  that  neither  that  provision,  nor  the  provision  forbid- 
ding the  depriving  of  an  individual  of  his  property  without  due 
process  of  law,  applies  to  these  proceedings,  but  only  to  issues 
raised  in  ordinary  civil  and  criminal  actions.^ 

R.,  etc.,  Co.,  68  111.  286;  People  v.  Neb.  616;  Northeastern  Nebnaka  R. 

Stuart,  97  111.123.  Co.  v,  Frazier,  35  Neb.  42,  36  Am.  ft 

Iowa, — Hartlej  v,  Keokuk,  etc.,  R.  Eng.  R.  Cas.  606. 

Co.,  85  Iowa  455.  1.  Arkansas.— Q9xrOy  etc.,  R.  Co-t^. 

Maine. — Day  v.  Stetaon,  8  Me.  365.  Trout,  32  Ark.  17. 

Michigan. — -Port    Huron,    etc.,    R.  Indiana. — Evansville,    etc.,  R.  Co. 

Co.  V.  Callanan,  61  Mich.  12.  v.   Miller,   30  Ind.   209;  Anderson  v. 

Mississippi.  —  Isom  v.  Mississippi  Caldwell,   91   Ind.  451 ;  IndlajiapoIU, 

Cent.  R.  Co.,  36  Miss.  vx>;  White  v,  etc.,  Gravel  Road  Co.  v.  Christian,  93 

Memphis,  etc.,  R.  Co.,  64  Miss.  566.  Ind.  360. 

Missouri. — St.  Joseph,  etc., R.  Co.  t^.  Nevada. — Virginia,  etc.,  R.  Co.  r. 

Cudmore,  103  Mo.  634, 47  Am.  &  Eng.  Elliott,  5  Nev.  358. 

R.  Cas.  249;  Chicago,  etc.,  R.  Co.  v.  New  Hampshire. — ^Backus  v.  Leb- 

Miller,  106  Mo.  458;  St.  Joseph,  etc.,  anon,  11  N.  H.  19;  Mount  Washington 

R.  Co.  V.  Shambaugh,  106  Mo.  557;  Road   Co. 'a  Petition,   35   N.   H.  134; 

Chicago,  etc.,  R.  Co.  v.  Elliott,   108  Piscataqua  Bridge  v.  New  Hampshire 

Mo.   321;  Chicago,    etc.,    R.   Co.    v.  Bridge,  7  N.  H.66. 

Bates,  109  Mo.  53;  Chicago.,  etc.,  R.  New  Jersey. — Morris    v.   Heppen- 

Co.  V.  McGrew,  113  Mo.  390;  Kansas  heimer,  54  N'.  J.  L.  268;   Scudder  r. 

City,  etc.,  R.  Co.  v.  Cox,  41  Mo.  App.  Trenton  Delaware  Falls  Co.,  i  N.  J. 

499.  Eq.  694. 

New  York. — House  v,  Rochester,  15  New  Torh. — Beekman  r.  Saratoga, 

Barb.  (N.  Y.)  517;  Clark  v.  Utica,  18  etc.,  R.  Co.,  3  Paige  (N.  Y.)  45. 

Barb.  (N.  Y.)  451.  Ohio. — Kramer  v.  Cleveland,   etc., 

North  Carolina. — Norfolk  Southern  R.  Co.,  5  Ohio  St.  140. 

R.  Co.  V,  Ely,  loi  N.  Car.  8.  Pennsylvania. — Pennsylvania R.  Co. 

Ohio. — Lamb  v.   Lane,  4  Ohio  Su  v.  First  German  Lutheran  Cong.,  53 

167 ;  In  re  Wells  County  Road,  7  Ohio  Pa.  St.  445. 

St.  16;  Lawrence  R.  Co.  v.  O'Harra,  Texas. — Buffalo  Bayou,  etc.,  R.  Co. 

48  Ohio  St.  343.  V.  Ferris,  26  Tex.  588;  Houston  Tip, 

Pennsylvania, — Williams  v.   Pitts-  etc.,  R.  Co.  v.  Milbum,  34  Tex.  224? 

burgh,  83  Pa.  St.  71.  Rhine  v.  McKinney,  53  Tex.  354. 

West  Virginia. — Chesapeake,  etc.,  Vermont. — Gold  v,  Vermont  Cent. 

R.   Co.   V.    Patton,    9  W.   Va.   648;  R.  Co.,  19  Vt.  478. 

Mason  v.  Harpef*s  Ferry  Bridge  Co.,  2.  Arkansas. ---CviVto^  etc.  R.  Co.  v. 

17  W.  Va.  396;  Ward  v.  Ohio  River  Trout,  32  Ark.  17,  explaining  White- 

R.  Co.,  35  W.  Va.  481.  head  v.  Arkansas   Cent.    R.  Co.,  ^8 

Jury  of  County.  —  The  question  of  Ark.  461,    reviewing  Cairo,  etc.,  R* 

amount  of  land  damages   being  of  a  Co.  v.  Turner,  31  Ark.  506;  Lamb  v, 

local  nature,  it  should  be  determined  Lane,  4  Ohio  St.  167. 

by  a  jury  of  the  county.     Omaha  Belt  California.  —  Kopplkus    v.    State 

R.  Co.    v:    Johnson,    24   Neb.  707;  Capitol  Com'rs,  16  Cal.  248;  Heyne- 

Clarke  V.  Chicago,  etc.,   R.  Co.,  23  man  t;.  Blake,  19  Cal.  579. 
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*.  Jury  on  Appeal  after  Trial  without  Jury. — Consti- 
tutional provisions  securing  the  right  of  trial  by  jury  in  these 
proceedings  are  satisfied  by  providing  a  jury  trial  on  appeal  from 
the  primary  trial  by  commissioners,  viewers,  or  other  ministerial 
boards  or  officers ; '  and  statutes  providing  for  appeals  in  such 
cases  will  be  construed,  if  possible,  to  afford  a  jury  on  such 
appeals,   in   order    to    harmonize    them    with     the    constitu- 

Delaware. — Whiteman  v.  Wilming-  Air  Line  R.  Co.  v,  Dryden,  39  Ind. 

ton,  etc.,  R.  Co.,  2  Harr.  (Del.)  514.  393. 

Illinois. — Johnson  v.  Joliet,  etc.,  R.  Maryland, — Harness  v.  Chesapeake, 

Co.,  J3  111.  202.  etc.,  Canal  Co.,  i  Md.  Ch.  252. 

Indiana, — Dronberger   v.  Reed,  11  1.  Arkansas. — Ex  p,  Reynolds,   52 

Ind.  420;  Norristown,  etc..  Turnpike  Ark.  330,  44  Am.  &  Eng.  R.  Cas.  60. 

Co.  v.Burket,  26  Ind.  53;  Anderson  i;.  Georgia,  —  Atlanta  v.   Central   R., 

Caldwell,  91   Ind.  451;  Indianapolis,  etc.,  Co.,  53  Ga.  120;  Oliver  t*.  Union 

etc.,  Gravel  Road  Co.  v.  Christian,  93  Point,  etc.,  R.  Co.,  83  Ga.  257,  39  Am. 

Ind.  360;  Ross  V,  Davis,  97  Ind.  79;  &  Eng.  R.  Cas.  107. 

Lipes  V,  Hand,  104  Ind.  503 ;  Drebert  Illinois. — Toledo,   etc.,   R.   Co.   v. 

V.  Trier,   106  Ind.   510;    Laverty   v,  Darst,  61  III.  231.    - 

State,  109  Ind.  217;  Baltimore,  etc.,  R.  Indiana. — Bachelors.   Cole,    132 

Co.  V.  Ketring,  122  Ind.  5.  Ind.  143. 

Kansas.  —  Central   Branch    Union  Iowa, — Deaton  v,   Polk  County,  9 

Pac.  R.  Co.  V.  Atchison,  etc.,  R.  Co.,  Iowa  594. 

28  Kan.  453,  10  Am.  &  Eng.  R.  Cas.  Maine. — Kimball  v,  Kennebec,  etc., 

528.  R.  Co.,  35  Me.  255. 

Maryland. — Baltimore  Belt  R.  Co.  Maryland, — Steuart  v,   Baltimore, 

V,  Baltzell,  75  Md.  94,  51  Am.  &  Eng.  7  Md.  500. 

R.  Cas.  669.  Massachusetts, — Smith  v.  Boston,  i 

Minnesota. — Bruggerman   v.  True,  Gray  (Mass.)  72;  Whitman  t^  Boston, 

as  Minn.  123.  etc.,    R.   Co.,    16  Gray  (Mass.)   530; 

New  Hamf  shire. — Backus  v.  Leba-  Driuy  v.  Midland  R.  Co.,  127  Mass. 

non,  II   N.   H.  19;  Dalton  v.  North  571. 

Hampton,  19  N.  H.362.  Missouri, — Quincy,  etc.,  R.  Co.  v. 
New    Jersey, — American      Print  Ridge,  57  Mo.  599;  Chicago,  etc.,  R. 
Works  V.  Lawrence,  21  N.  J.  L.  248.  Co.  v,  McGrew,   113  Mo.  390;    Chi- 
New   Torh. — Livingston   v.    New  cago,  etc.,  R.  Co.  v.  Randolph  Town- 
York,  8  Wend.  (N.  Y.)  85.  Site  Co.,  103  Mo.  451 ;  Chicago,  etc., 
North  C«r<?/iV»fl.— Raleigh,  etc.,  R.  R.  Co.   v.   Miller,   106  Mo.  458;  St. 
Co.  V,  Davis,  2  Dev.  &  B.  (N.  Car.)  Joseph,  etc.,   R.  Co.  v.  Shambaugh, 
451;  Chowan,  etc.,  R.  Co.  v.  Parker,  106  Mo.  557;  St.  Louis,  etc.,  R.  Co. 
X05  N.  Car.  246.  V.  Fowler,  113  Mo.  458;  Kansas  City 
Oifi^.  —  Willyard    v.    Hamilton,    7  Suburban  Belt  R.  Co.  v.  Kansas  City, 
Ohio  (Pt.  II.)  III.  etc.,  R.  Co.,  118  Mo.  599;  West  End 
Ortf^oji.— Kendall  v.  Post,  8  Oregon  Narrow  Gauge  R.  Co.  v,  Almeroth,  13 
141.  Mo.  App.  91. 

Texas,— '"QmSL^Xo  Bayou,  etc.,  R.  Co.  New   Hampshire, ^Vpper  Coos  R. 

V,  Ferris,  26  Tcr.  588.  Co.  v.  Parsons,  66  N.  H.  181. 

United  States, ^BonRpArte  v.  Cam-  New    Jersey.  —  Johnson   v.   Balti- 

dcn,  etc.,  R.  Co.,  Baldw.  (V.  S.)  205;  more,  etc.,  R.  Co.,  45  N.  J.  Eq.  454,  39 

U.  S.  V,  Engerman,  46    Fed.   Rep.  Am.  &  Eng.  R.  Cas.  loi. 

176,  New  Torh, — People  v,  Haverstraw, 

CNmmy    Deelaioaa :  —  Georgia,  —  80  Hun  (N.  Y. )  385. 

Southwestern  R.  Co.  v.  Southern,  etc.,  OA/V».— Lamb  v.  Lane,  4  Ohio  St.  167. 

Tel.  Co.,  46 Ga.  53.  South    £>ahota, --Dell    Rapids    v. 

Illinois, -^Kich  V.  Chicago,  59  111.  Irving  (S.  Dak.  1895),  64  N.  W.  Rep. 

386.  149. 

Indiana. — Lake  Erie,  etc.,  R.   Co.  Tennessee. — Hord  v.  Nashville,  etc., 

V.  Heath,  9  Ind.  558;  Lowisville,  etc.,  R.  Co.,  2  Swan  (Tenn.)  497. 
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tion.*  The  landowner's  right  to  appeal  in  such  cases  should 
not  be  fettered  by  compelling  him  to  give  a"  bond  with  sureties;* 
but  he  must  seasonably  demand  an  appeal,  or  he  will  be  deemed 
to  have  waived  his  right.* 

r.  Waiver  of  Jury. — A  constitutional  guaranty  that  the 
compensation  shall  be  assessed  by  a  jury  may  be  waived,*  and  it 
is  waived  by  failure  to  demand  a  jury,*  or  by  failure  to  appeal 
from  the  decision  of  the  primary  tribunal.* 

An  Appawmaoe,  however,  by  the  landowner,  with  a  request  for  the 
appointment  of  commissioners,  is  not  a  waiver  of  his  right  to  a 
jury  on  appeal.'^ 

S.  Applioatioii  for  Jury. — The  decisions  as  to  who  may  apply  for 
a  jury  and  the  time  when  such  an  application  should  be  made  do 
not  admit  of  the  formulation  of  any  general  rule.  They  are 
gathered  in  the  notes.* 

1.  Alabama. —  Montgomerj  South-  Chowan,  etc.,  R.  Co.  v.  Parker,  105 

ern  R.  Co.  v.  Sayre,  72  Ala.  4^3,  30  N.   Car.    2^6;    Lawrence    R.  Co.  ?. 

Am.  <&  Eng.  R.  Cfas.  203;  Woodward  O'Harra,  48  Ohio  St.  343. 

Iron  Co.  V.  Cabaniss,  87  Ala.  328.  f.  Tharp  v,  Witham,  65  Iowa  566; 

Missouri. — Kansas   City,    etc.,    R.  Steuart  v.  Baltimore,  7  Md.  500;  Kso- 

Co.  V.  Storj,  96  Mo.  611,  36  Am.  &  sas  City,  etc.,  R.  Co.  v.  Cox,  41  Mo. 

Eng.  R.  Cas.  584;  Kansas  City,  etc.,  App.  499. 

R.  Co.  V.  Cox,  41  Mo.  App.  499.  Where   the  condemning  party  ap- 

Pennsylvania. — Horner's,  etc.,  Lat-  plies  for  a  jury  and  afterwards  aban- 

eral  R.  Co.,  37  Pa.  St.  333;  Pusey's  dons  such  application  and  accepts  the 

Appeal,  83  Pa.  St.  67 ;  Bachler's  Ap-  award  appealed  from,  the  landowner, 

peal,  90  Pa.  St.   207 ;    Fitzpatrick   v.  not  having  petitioned  for  a  jury,  has 

Pennsylvania  R.  Co.,  10  Phila.  (Pa.)  no  right  to  insist  upon  a  trial  by  jury. 

107.  Fall  River  R.  Co.  v.  Chase,  125  Mass. 

Tennessee, — Mississippi   R.    Co.  v,  483. 

McDonald,  12  Heisk.  (Tenn.)  54.  T.  Kansas  City,  etc.,  R.  Co.  t?.  Story, 

Vermont, — Gold  v,  Vermont  Cent.  96  Mo.  611,  36  Am.  &  Eng.  R.  Cas. 

R.  Co.,  19  Vt.  478.  584. 

a.  Weir  V,  St.  Paul,  etc.,  R.  Co.,  18  Temporary   Walrer. — Though    in  a 

Minn.  155.     Contra^  Reckner  v.  War-  case  where  a  railroad  company  is  seek- 

ner,  22  Ohio  St.  275 ;  People  v.  Haver-  ing  to  condemn  lands  for  its  track,  the 

straw,  80  Hun  (N.  Y.)  385.  defendant,  with  a  view  to  certain  pre- 

S.  See  infra ^  IX.  3.  Application  for  liminary  steps  proposed  to  be  taken  bj 

yury,  note.  him,   waives  for  the  time  a  right  to 

No  time  is  fixed  in  the  Pa.  Act  of  have  his  damages  assessed  by  a  jury  of 
May  3,  1878,  for  taking  the  appeal,  twelve  freeholders,  yet  when  these 
It  is  to  be  under  such  regulations  as  preliminary  matters  are  disposed  of  by 
the  court  may  prescribe  for  bringing  the  court's  refusal  to  entertain  them,  he 
the  matter  to  a  trial  by  jury  in  due  may  ask  the  court  to  have  his  damages 
course  of  law.  In  re  Towanda  Bridge  assessed  by  such  a  jury,  and  his  re- 
Co.,  91  Pa.  St.  216.  quest    should    be    granted.    Grafton, 

4.  Chicago,  etc.,  R.  Co.  v.  Hock,  etc.,  R.  Co.  v.  Foreman,  24  W.  Va. 
118  111.   587;    Thorndike  v.   Norfolk  662,  20  Am.  &  Eng.  R.  Cas.  215. 
County,  117  Mass.   566;   Borgman  v.  8.  Wbo   may    Apiily.  —  In    Colorado 
Detroit,    102    Mich.  261 ;    People   xk  only  the  respondent   can  apply  for  a 
Haverstraw,  80  Hun  (N.  Y.)  385.  jury.    Southwestern  Land  Co.  v.  Hick- 

5.  Mascall  v.   Drainage   Dist.,    122  ory  Jackson  Ditch  Co.,  18  Colo.  489. 
111.  620;  Chicago,  etc.,  R.  Co.  v.  Ran-  In  Massachusetts  one  tenant  in  com- 
dolph  Town-Site  Co.,  103  Mo.  451,  47  mon  may  apply  without   joining  his 
Am.  &  Eng.    R.   Cas.   118;  Chicago,  cotenants.   Dwight  v.  Hampden  Coun- 
etc,  R.  Co.  V.  McGrew,  113  Mo.  390;  ty,  7  Cush.  (Mass.)  533.    The  case  of 
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Tke  AspUoation  and  How  Betenninod. — No  complaint  Is  necessary  on 
an  application  for  a  jury,  after  the  coming  in  of  the  report  of  the 
appraisers ;  *  nor  is  it  necessary  to  allege  the  owner's  refusal  to 
grant  the  right  of  way.*  The  application  should  be  made,  and 
the  trial  by  jury  had,  at  the  bar  of  the  court.*  The  petition  for 
the  jury  need  not  be  served  upon  the  opposite  party.*  When 
there  are  issues  both  of  law  and  of  fact,  the  demand  for  a  jury 
trial  should  be  confined  specifically  to  the  latter.^ 

Jurisdictional  facts,  such  as  the  right  to  condemn,  necessity, 
etc.,  should  be  determined  summarily  by  the  court,  and,  if  found 
to  exist,  a  jury  should  be  ordered;  if  not,  the  application  should 
be  dismissed.* 

4,  Sunmoning  and  Impaneling — a.  Summoning — ^Generally. — 
The  general  rules  applicable  to  the  summoning  of  a  jury  in  other 
civil  cases  apply  to  a  jury  to  assess  damages  in  condemnation 
proceedings.  There  are,  however,  some  decisions  which  may  be 
specially  noticed.     They  are  gathered  in  the  notes.'^ 

Merrill  v.  Berkshire,  ii  Pick.  (Mass.)  months  in  calling  for  a  new  jurj  after 
269,  to  the  contrary,  is  superseded  by  a  disagreement  by  the  first  jury  was 
statute.  held   an  abandonment   of  a  reassess- 
Where  the  land  taken  belongs  to  a  ment.     People  v.  Lewis,  a6  How.  Pr. 
trust  estate,   the  trustee  and  not  the  (N.  Y.  Supreme  Ct.)  378. 
cestui  que   trust  is  the  proper  party  In  North    Carolina  the  landowner 
to   apply.     Davis    v,    Charles    River  cannot  demand  an  issue  on  the  question 
Branch  R.  Co.,  II   Cush.  (Mass.)  506.  of  damages  after  the  report  of  the  com- 
In  Missouri  the  fact  that  some  of  missioners  and  exceptions  to  it  are  filed, 
the  defendants  are  incorporated  com-  Chowan,  etc.,  R.  Co.  v.  Parker,  105  N. 
panies  does  not  give  other  defendants  Car.  246 ;  but  he  can  inMissouri,  Kan- 
a  right  to  demand  a  jury.    Kansas  City  sas  City,  etc.,  R.  Co,  v.  Story,  96  Mo, 
V.  Vineyard,  128  Mo.  75;  Kansas  City  611,  36  Am.  &  Eng.  R.  Cas.  584;  Chi- 
V.  Smart,  128  Mo.  272.  cago,  etc.,  R.  Co.  r. Miller,  106  Mo.  458. 
Time  to  Apply. — In  Illinois  a  judge  1.  Lake  Erie,  etc.,  R.  Co.  v.  Heath, 
may,  in  vacation,  note  a  day  when  he  9  Ind.  558. 

^•ill  hear  the  cause,  and  order  a  jury,  S.  Hartley  v.  Keokuk,  etc.,  R.  Co., 

although  a  term  may  have  intervened,  85  Iowa  455. 

or  the  date  noted  be  one  of  the  days  of  The  Api^catton  may  Be  by  Petition, 

a  term  of  court.    Hercules  Iron  Works  although  a  year  has  elapsed  since  the 

»■  Elgin,  etc.,  R.  Co.,  141  111,  491.  laying  out  of  the  improvement.     Fall 

In  Massachusetts,  the  statute  limits  River  Print  Works  v.  Fall  River,  no 

the  time  within  which  the  application  Mass.  428. 

must  be  made,  but  not  the  time  within  8.  Wyman  v.  Eastern  R.  Co.,  128 

which  it  must  be  acted  upon.      Porter  Mass.  346,  i  Am.  &  Eng.  R.  Cas.  22. 

V.  Norfolk  County,  13   Met.    (Mass.)  *.  Ex  p.  Bacot,  36  S.   Car.  125,  50 

479;  Walker  v.  Boston,  etc.,  R.  Co.,  Am.  &  Eng.  R.  Cas.  597. 

3  Cush.  (Mass.)  i ;  Eaton  v.  Framing-  5.  Chadbourne  v.  Zilsdorf,  34  Minn. 

^01,6  Cush.  (Mass.)  245;  Russell  t;.  43. 

New    Bedford,   5   Gray    (Mass.)   31;  6.  O'Hare  v.  Chicago,  etc.,  R.  Co., 

Brookline    v.    Norfolk    County,    114  139  111.   151;   Lieberman  V.Chicago, 

Mass.  548;  Roberts  v.  Boston,  etc.,  R.  etc.,  R.  Co.,  141  111.   140,  51  Am.  & 

Corp,,  115  Mass.  57.  Eng.  R.  Cas.  581 ;  Boyd  v.  Negley,  40 

In  New  Hampshire  it  is  seasonable  Pa.  St.  377. 

if  made  at  the  term  next  after  the  ac-  7.  Wlio   may  Snmmon. — Where    the 

ceptance  of  the  report  of  the  primary  statute  calls  for  an  ordinary  jury  the 

tribunal.     Concord  R.  Co.  v.  Greely,  regular  panel    may    be    resorted    to, 

20  N.  H.  157.  The  sheriff's  jury  may  be  summoned 

In  New    Torh  a  delay   of  eleven  by  the  constables  of  the  towns  whence 
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b.  Warrant. — ^The  writ  or  warrant  Issued  to  the  sheriff  to 
summon  a  jury  to  assess  damages  in  condemnation  proceedings, 
as  to  its  sufficiency,  purpose,  effect,  etc.,  is  governed  ahnost 
entirely  by  local  and  constantly«changing  statutes,  which  should 
of   course  be  consulted.    The  cases  which  have  been   decided 

under  these  statutes  are  grouped  in  the  notes.^ 

the  jurors  are  taken,  or  partly  bj  such  Met.  (Mass.)  316;  Meacham  v.  Fitdi- 

constables  and  partly  bj  the  deputy  burg  R.  Co.,  4  Cush.    (Mass.)  a^i; 

sheriff.     Meacham    v.    Fitchburg   R.  Reed  v.  Hanover  Branch  R.  Co.,  X05 

Co.,  4  Cush.  (Mass.)  291.  Mass.  303. 

SMTTiee  of  the  NoOom  by  tiM  Yettfclontr  Several  A^^Hcations. — When  ser- 
fs not  reversible  error  if  the  jurors  so  eral  applications  are  made  at  the  same 
served  attend,  and  are  unobjectionable,  time  by  owners  of  land  in  different 
Folmar  v,  Folmar,  71  Ala.  136.  towns  for  a  jury  to  assess  damages 

Having  Sfunmoned  Oi&a  Jvxy  Wlio  Fan  caused  by  the  laying  out  of  a  highway 

to  Agroo,  the  sheriff  may  summon  an-  or  railroad,  the  jurors  are  to  be  taken 

other  jury  without  further  order  from  from  three  towns  nearest  to  the  town 

the  court.    Hicks  f.  Foster,  3a  Ga.  414.  in  which  the  land  of  either  of  the  ap- 

Spadal  YoBlre. — Where    the  case  is  plicants    is    situated.     And    when   a 

fixed  for  hearing  in  vacation,  a  special  single  application  for  such  purpose  is 

venire    may   be  summoned   to  meet  made  by  one  who  owns  lands  in  differ* 

during   a  regular  term.      Haslam  v.  ent  towns,  the  jurors  are  to  be  taken 

Galena,  etc.,  R.  Co.,  64  111.  353.  from  three  towns  nearest  to  either  of 

Vambar  to  bo  Smnmonod. — Where  the  the  towns  in  which  his  lands  are  situ- 
jury  is  to  consist  of  twelve,  a  larger  ate.  Wyman  v.  Lrexington,  etc,  R. 
number  may  be  summoned,  provided  Co.,  13  Met.  (Mass.)  316. 
twelve  only  are  impaneled.  Fitchburg  Objections. — If  some  of  the  jurors, 
R.  Co.  V.  Boston,  etc.,  R.  Co.,  3  Cush.  summoned  on  a  sheriff's  jury,  are 
(Mass.)  58;  Hosmer  v.  Warner,  15  drawn  from  the  town  in  w^hich  the 
Gray  (Mass.)  46.  land  lies,  this  is  an  objection  to  those 

But  one  stricken  off  a  special  jury  jurors  only,  and  not  to  the  others,  and 

cannot  be  resummoned.   In  r«  Detroit,  must  be  taken  at  the  time  the  jury  is 

etc.,  R.  Co., 2  Dougl.  (Mich.)  367.  impaneled,  in  which  case  the  sheriff 

A  Jury  of  View  must  be  summoned  may  set  aside  the  jurors  so  disqualified, 

by  the  sheriff  or  his  deputy  and  not  by  and  fill  their  places  with  others ;  but 

a  constable,  Com.  v.  NorK>lk  County,  if  the  respondent  proceed  to  trial  with- 

5    Mass.   435;  nor    can   they    be  ap-  out  taking  the  exception,  it  will  be 

pointed  by  name  by  the  court,  Tipton  considered  as  waived,  and  cannot  after- 

V,  Miller,  3  Yerg.  (Tenn.)  433.  wards  be  taken  on  appeal  to  the  Sn- 

Interest  of  Sheriff. — A  sheriff  or  dep-  preme  Court.     Walker  v.  Boston,  etc., 

uty  sheriff  who  lives  in  a  town  through  R.  Co.,  3  Cush.  (Mass.)  i. 

which  the  improvement  will  run  can-  Talesmen  to  Fill  Deficient  Panel.— 

not  summon  the  jury,  Merrill  v.  Berk-  The  statutes  do  not  apply  to  talesmen 

shire,  11  Pick.  (Mass.)  269;  the  coroner  called  to  fill  a  deficient  panel.    Mass. 

should  act  in  such  cases,  Barre  Turn-  Pub.   Stat.,   c.  49,  ^  41 ;  Wellington 

pikeCorp.  v.  Appleton,  2  Pick.  (Mass.)  v,   Boston,   etc.,   R.   Co.,    158  Mass. 

430.  185. 

ToRitory    within    Which    to    Obtain  In   Michigan    the   jury  should  be 

Jiiron. — In  Massachusetts  the  statutes  chosen  from  the  body  of  the  county  and 

provide  that  in  proceedings  to  assess  not  solely  from  the  municipality  in- 

damages  in  highway  and  railway  con-  terested  in  the  condemnation.   Hough- 

demnations  jurors  shall  be  taken  from  ton  v,  Huron  Copper  Min.  Co.,  57 

**  the  three  nearest  towns  not   inter-  Mich.  547. 

ested;"  ^is  means  the  three   towns  1.  Alabama, — Folmar  v.  Folmar,  68 

nearest  the  town  in  which  the  land  in  Ala.  120. 

question   lies,  without  regard  to  the  Illinois, — Illinois  Cent.   R.  Co.  v, 

situation  of  the  land  w^ithin  that  town.  Rucker,  14  111.  353. 

Rev,  Stat.,  c.  24,  ^  19;  c.  39,$  57;  Kentucky. — Shine  r.  Kentucky  Cent 

Wyman  v.  Lexington,  etc.,  R.  Co.,  13  R.  Co.,  85  Ky.  177. 

650  Volume  VII. 


Tiiinuud  to  EMINENT  DOMAIN.  Asmu  DainAgM. 

c.  Impaneling,  Drawing— Number. — If  the  hearing  is  in 
term  time  the  jury  must  be  selected  from  the  regular  panel  for 
the  term  ;  ^  and,  if  th.at  be  insufficient,  talesmen  may  be  called.^ 

A  statute  requiring  twelve  jurors  does  not  mean  the  first  twelve 
drawn.  Those  set  aside  on  challenge  are  not  part  of  the  twelve 
drawn,  but  the  drawing  should  continue  until  a  qualified  jury  is 
obtained.^  But  a  new  juror  cannot  be  selected  in  place  of  one 
who  acted  at  a  previous  meeting,  and  who  subsequently  fails  to 
attend.* 

d.  Qualifications — (i)  Freeholders — Householders. — Many  of 
the  constitutions  and  statutes  require  that  the  jurors  shall  be  "  free- 

Maine. — Cassidy  v,  Kennebec,  etc.,  The  statute  provides  that  the  jury 
R.  Co.,  45  Me.  263.  appointed  to   reassess  damages  shall 
Maryland. — George's   Creek  Coal,  consist  of  six  persons.     Where  a  Jury 
etc.,  Co.  V.  New  Cent.  Coal  Co.,  40  of  six  had  been  appointed,  but  one  was 
Md.  425.  not  able  to  attend,  and  the  respondent 
Massachusetts. — Carpenter  v.  Bris-  town  agreed  to  go  on  with  five  jurors, 
tol    County,    21^   Pick.    (Mass.)    258;  it  was  held  (i)  that  it  was  a  case  of  de- 
Walker    V.    Boston,    etc.,   R.   Co.,  3  fective  organization  of  the  tribunal, 
Gush.  (Mass.)  I  ;  Childs  V.  New  Haven,  not  of  want  of  jurisdiction,  and  (2) 
etc.,  R.  Co.,   133  Mass.  253,  14  Am.  &  that  the  defect  was  one  that  could  be 
Eng.  R.  Cas.  352 ;  Davidson  v.  Boston,  waived,   and    that    the    town,   by   its 
etc.,  R.  Co.,  3  Cush.  (Mass.)  91 ;  Wil-  agreement  to  proceed,  had  waived  it. 
marth  v.  Knight,  7  Gray  (Mass. )  294 ;  Avery  v,  Groton,  36  Conn.  304. 
Smith  V.  Boston,  i  Gray  (Mass.)  72.  A  general  law  for  the  assessment  of 
Michigan. — ^Mansfield,  etc.,  R.  Co.  damages  for  land  condemned  by  com« 
t'.  Clarke,  2  Mich.  N.  P.  (Supp.)  119*  missioners  of  highways  for  roads  may 
Mississippi. — Brown  v.  Beatty,  34  constitutionally  provide  for  a  jury  of 
Miss.  227.  six  men,  and  their  assessment  will  be 
Pennsylvania. — Heise   v.   Pennsyl-  valid  and  binding  on  the  landowner, 
vania  R.  Co.,  62  Pa.  St.  67.  Such  a  proceeding  before  a  justice  of 
United   States. — Chesapeake,    etc.,  the  peace  is  a  civil  case.     McManus  v. 
Canal  Co.  v.  Key,  3  Cranch   (C.  C.)  McDonough,  107  111.  95. 
599-  List  of  NamM. — After  the  selection 
See  also  article  Juries.  of  a  jury  from  the  sixty-four  names 
!•  Warner     v.    Gunnison,   2    Colo,  written  by  the  clerk  in  a  condemnation 
^PP*  430;  Hercules    Iron    Works  v,  proceeding,  a    second   condemnation 
Elgin,  etc.,  R.  Co.,  141  111.  491.  proceeding    was    commenced;  there- 
2<  Wellington   v.    Boston,  etc.,    R.  upon  the  clerk  took  the  residue  of  the 
Co.,  158  Mass.  185.  names  before  written,  which  remained 
5.  Peninsular  R.  Co.  v.  Howard,  20  after  the  drawing  of  the  prior  jury, 
Mich.  18.  examined  them,  rejecting  such  as  ap 
Rmnber. — ^A  jury  consisting  of  a  less  peared  to  be  interested  in  the  second 
number  than   twelve   is   not  a  lawful  case,  and,  writing  new  names  of  free- 
jury,  unless   an  appeal  is  given  to  a  holders  sufficient  to  make  sixty-four, 
higher  court,  where  a  jury  of  twelve  from    these  names    selected   another 
men  may  be    impaneled  on  demand,  jury  of  twelve.    The  array  thus  se- 
Woodward  Iron  Co.  v.   Cabaniss,  87  lected  was  challenged  on  the  ground 
Ala.  328.  that  the  clerk  did  not,  at  the  time  of 
A  jury  of   twelve,  called  from'  the  issuing  the  summons,  write  the  names 
general  panel    in  attendance  in  term  of  the  fifty-two  freeholders  remaining 
toe,  is  not  a  legal  jury  in  condemna-  after   the  drawing  of  the  first  jury. 
Jjon  proceedings,   under    Colo.    Civ.  The  challenge  was  held  to  be  properlj 
Code,  f  243,  providing  that  the  land-  disallowed,  the  rewriting  of  the  namd 
owner  may  demand    "a  jury  of  six  on   new    slips   not    being    necessary, 
freeholders,*'  to  be  drawn  as  provided  Kiernan  v.  Chicago,  etc.,  R.  Co.,  133 
}J  the  succeeding  sections.     Colorado  III.  188. 
^«n[t,  R.  Co.  V.  Humphrey,  16  Colo.  34.  4.  Gilkerson  v,  Scott,  76  111.  509. 
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holders  "  or  ^  freeholders  or  householders/'  ^  and  that  it  so  appear 
by  the  record  of  the  proceedings,^  the  want  of  this  qualification 
being  good  cause  of  challenge,'  but  not  groiuid  of  objection  after 
verdict,  unless  the  objection  is  founded  on  matter  apparent  on  the 
record.* 

(2)  Disqualification  of  Interest  or  Bias — ^I&  Ovnenl. — An  owner 
of  land  taken,  or  one  benefited  and  assessed  therefor,  is  disqualified 
to  act  as  juror  or  commissioner.'^  So  is  one  who  has  a  claim 
against  the  condemning  party  of  like  character  to  that  in  contro- 
versy, and  who  feels  himself  aggrieved  by  the  improvement  in 
question  ;  ^  one  who  has  given  his  note  to  a  railroad  company  to 
aid  in  4he  construction  of  the  road,''^  and  one  who  has  expressed 
an  opinion  on  the  question  of  damages.® 

OltiMiis  uA  Tftzpaym. — The  better  opinion  is  that  the  interest  of 
a  juror  as  a  citizen  and  taxpayer  of  a  municipality  which  is  a 
party,  or  in  which  the  land  lies,  does  not  disqualify  him.' 

1.  OwosM  V.  Richfield,    80    Mich,  holder  within  the  rule,   although  he 

338;   Charleston,  etc.,  Bridge  Co.  v,  has  not  paid  for  the  land.    New  Or- 

Comstock,  36  W.  Va.  263.  leans,   etc.,   R.  Co.  v.  Hemphill,  35 

Resident  OltiMiis  and  Tazpaysrs  of  a  Miss.  17. 

citj  are  competent  jurors  in  an  action  6.  Daggy    v.   Green,    12  Ind.  303; 

by  a  lot  owner  to   recover  damages  State  v.  Crane,  36  N.  J.  L.  394;  Stite 

against  the  city  for  injury  done  by  the  v.  Union  Tp.,  37  N.  T.  L.  268.    Contra^ 

city  to  his  premises.    Kemper  v.  Louis-  see  Matter  of  Southern  Boulevard,  3 

ville,  14  Bush  (Ky.)  87.  Abb.  Pr.  N.  S.   (N.  Y.  Supreme  Ct) 

8.  Levee  Com'rs  v.  Allen,  60  Miss.  447 ;  People  v.  Landreth,  i  Hun  (N. 

93;  Whiter.  Memphis,  etc.,  R.  Co.,  Y.)  544. 

64  Miss.  566 ;  Tipton  v.  Miller,  3  Yerg.  Otherwise,  where  he  owns  contiguous 

(Tenn.)  423 ;  Charleston,  etc.,  Bridge  lands  which   may    be    benefited,  but 

Co.  V.  Comstock,  36  W.  Va.  263 ;  U.  S.  for  which   he  is  not  assessed  (Web- 

V.  Summit,  i  Pin.  (Wis.)  566.  ster  v.  Washington  CountT,  26  Minn- 

BzoepfeianB. — In  Kentucky  it  need  220) ;  or  where  he  holds  tne  title  as  a 
not  appear  of  record  that  the  jurors  mere  naked  trustee,  in  no  way  bene- 
holding  an  inquest  were  qualified  to  ficially  interested  in  the  award  (Mat- 
serve.  If  in  fact  any  of  them  were  not  ter  of  South  Seventh  St.,  48  Barb.  (N. 
qualified,  it  should  be  questioned  either  Y.)  12)  ;  or  is  the  trustee  of  a  religious 
by  special  plea,  or  by  an  assignment  of  corporation  owning  premises  liable  to 
error  in  fact.  Gay  v.  Caldwell,  Hard,  assessment  for  benefits.  People  r. 
(Ky.)  68.  Syracuse,  63  N.  Y.  291. 

In    West    Virginia,   if  the    record  6.  Flaeg    v,    Worcester,    8    Gush, 

shows  that  the  jurors  were   "drawn,  (Mass.)  69. 

selected,  tried,  and  sworn  in  the  man-  7.  Michigan    Air    Line  R.  Co.  r. 

ner  required  by  law,"  it  will  be  pre-  Barnes,  40  Mich.  383.    But  see  Detroit 

sumed    that    they    were    freeholders.  Western  Transit,  etc.,  R.  Co.,  Crane  r. 

Ohio  River  R.  Co.  v.  Blake,  38  W.  50  Mich.  182. 

Va.  718.  8.  Readington  v.  Dilley,  24  N.  J.  L. 

S.  Colorado  Cent.  R.  Co.  v.  Hum-  209,  where  it  is  held,  however,  that 

phrey,  16  Colo.   34;     Hercules    Iron  the  objection  is  waived  if  the  fact  be 

Works  V.  Elgin,  etc.,  R.  Co.,   141  111.  known  at  the  time  of  the  impanelinp 

491.  of  such  juror,  and  not  then  taken  ad- 

4.  Ohio  River  R.  Co.  v.  Blake,  38  vantage  of. 

W.  Va.  718.  9.  Warner   v,    Gunnison,   2   Colo. 

The  jurors  need  not,  however,   be  App.  430;  Bridgeport  r.  Giddings,  43 

freeholders  in  the  county  where  they  Conn.  304;  Johnston  v.  Rankin,  70  N. 

are  convened,  and  one  in  possession  of  Car,  556;  Baltimore,  etc.,  R-  Co.  f. 

land  under  a  bond  for  a  deed  is  a  free-  Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812, 
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Jnran  In  Vomer  Procoedingi  are  also  generally  held  incompetent  to 
sit  in  new  proceedings  to  condemn  the  same  land  for  the  purposes 
mentioned  in  the  first  petition.^ 

atcwkhoidori  in  the  condemning  corporation  are  disqualified  to  act 
as  jurors,^  as  are  also  those  of  the  corporation  whose  land  is 
sought  to  be  taken.'  But  a  stockholder  in  a  company  other 
than  the  petitioner,  and  which  has  already  acquired  its  right  of 
way,*  or  whose  proceeding  is  to  be  tried  immediately  after  the 
one  at  bar,  is  not  incompetent.^ 

(3)  Consanguinity — Affinity. — In  what  cases  relationship  by 
blood  or  by  affinity  to  the  petitioner,  or  to  the  owner  of  the  land 
taken  or  affected,  will  disqualify  a  juror,  see  the  cases  cited 
below.* 

r  Challenges,  and  How  Waived — Grounds  of  ohauonge. — ^A 
challenge  for  cause  good  in  a  common4aw  action  is  good  in  these 
proceedings,''  whether  held  in  term  time  or  in  vacation.® 

10  Am.  &  Eng.  R.  Cas.  444.  Contra^  and  one  of  its  stockholders  is  sum- 
see  Nashua's  Petition,  12  N.  H.  425;  moned  as  a  juror,  it  is  bound  at  its 
Graj  V,  Middletown,  56  Vt.  53.  own  peril  to  raise  the  objection,  and 

1.  Folmar  v.  Folmar,  68  Ala.  120;  cannot  be  allowed  to  take  any  benefit 

Hester  v.  Chambers,   84   Mich.  562;  from  the  action  of  a  jury  thus  consti- 

Hunter  v.  Matthews,   12  Leigh   (Va.)  tuted  as  against  parties  who  were  igno- 

228.  C^ji^ra,  see  Cowan  V.  Glover,  3  A.  rant  of  the  fact  at  the  time  the  jury 

K.  Marsh.  (Ky.)  356;  Palmer  f.  High-  was   sworn.      Peninsular    R.    Co.    v. 

way  Com'r,    49    Mich.    45;  Road   in  Howard,  20  Mich.  18;  Strang  v.  Be 

Chartiers  Tp.,  34  Fa.  St.  413.  loit,  etc.,  R.  Co.,  16  Wis.  635. 

Appnlflor  In  Former  Pxoceedlii^. — A  3.  Friend,  Appellant,  53  Me.  387. 

statute  providing  for  **  twelve  compe-  4.  People  v.  First  Judge,  2  Hill  (N. 

tent  and  disinterested  jurors"  in  con-  Y.)  398. 

demnation  proceedings  is  not  violated  5.  Com.  v.  Boston,  etc.,  R.  Co.,  3 

by  allowing  a  juror  to  act  who  has  been  Cush.  (Mass.)  25. 

ui  appraiser  upon  another  railroad  in  6.  Indiana, — High   v.    Big    Creek 

the  same  county,  and  who  is  a  stock-  Ditching  Assoc,  44  Ind.  356;  Bradley 

holder  in  another  road  which  has  long  v.  Frankfort,  99  Ind.  417;  Fulton  v. 

before  obtained   the   lands  necessary  Cummings,  i32lnd.  453. 

for  its  use.    People  v.  First  Judge,  2  Kentucky, '-VWlW^?^    v.    Tucker,    3 

Hill  (N.  Y.)  398.  Mete.  (Ky.)  69. 

Jvor  Who  Served  wlfliln  a  Tear. —  il/afii<?.--ClifTord,  Appellant,  59  Me. 

Jurors  selected  under  section  6  of  the  262. 

111.  Eminent    Domain     Act    do   not  Massachusetts. — Taylor  v,  Worces- 

belong  to  the  "  regular  panel"  men-  ter  County,  105  Mass.  225. 

tioned  in  section  14  of  the  act  con-  New   Hampshire, — March  t».  Ports- 

ceming  jurors,  and  if  a  juror  selected  mouth,  etc.,  R.  Co.,  19  N.  H.  372. 

under  the  former  section  has  served  on  New    Torh, — People    v.    Cline,    23 

a  jury  within  a  year  past,  such  previous  Barb.  (N.  Y. )  197. 

^rvice  is  a  good  ground  of  challenge.  Pennsylvania, —  Road      in     Lower 

The  "regular  panel"  is  the  panel  se-  Windsor,  29  Pa.  St.  18. 

lectedunder  the  act  relating  to  jurors.  Vermont. — Chase    v.     Rutland,    47 

Chicago,  etc.,  R.  Co.  v.  Eaton,  136  111.  9.  Vt.  393. 

*•  Rock   Island,    etc.,    R.    Co.    v.  See  also,  upon  this  subject  generally, 

Lynch,  23  111.  645 ;  Peninsular  R.  Co.  article  Juries. 

J'-  Howard,  20  Mich.  18.  7.  Kundinger  v,  Saginaw,  59  Mich. 

*""PMiy  oaonot  Otjeet.-— A  railroad  355. 

company  is  presumed  to  know   who  8.  Chicago,  etc.,  R.  Co.  v,  Aldrich, 

>w  stockholders  are,  and,  where  a  com-  134  111.  9. 

pany  ig  proceeding  to  condemn  land  duOlenge  to  tbe  Array.— The  party 
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Y^nmpuxj  GhAliragti  are  matter  of  right  only  when  given  by 
statute.^ 

WftiTer  of  ChaliengM. — Challenges  to  jurors  must  be  made  before 
they  are  sworn  and  before  they  enter  on  their  duties.^  Kthe 
landowner  is  then  present,  knowing  a  ground  of  challenge,  and 
does  not  object,  the  right  of  challenge  is  waived,*  and  it  irilibe 
thereafter  intended,  though  it  be  not  shown  by  the  record,  tliat 
the  jurors  were  competent.^    Objections  to  jurors  on  the  ground 

whose  land  was  sought  to  be  condemned  council  when  the  ordinance  providing 

objected  to  the   array  of  jurors,  and  for  the  proposed    improvement  was 

supported  his  challenge  by  an  affidavit  passed.     Kansas  City  v.   Smart,  128 

showingthatthesixty-four  jurors  were  Mo.  272. 

all  selected  from  four  out  of  twenty-  1.  Brown  v.  Rome,  etc.,  R.  Co.,  S6 

two  towns  in  the  county;  that  these  Ala.  ao6,  36  Am.  &  Eng.  R.  Cai.  571; 

four  towns  were  greatly  interested  in  Davis  r.  Bangor,  etc.,  R.  Co.,  60  Me. 

behalf  of  the  road,  and  that  one  of  the  303 ;     Converses    Appeal,    18    Mich, 

jurors   was  a  stockholder  and   two  of  459. 

them  were  not  freeholders,  as  required  8.  Molett  v,  Keenan,  22  Ala.  4S4; 

by  statute.  The  affidavit  further  showed  Burnham  v.  Goffstown,  50  N.  H.  560, 

that  a  large  number  of  inhabitants  of  and  cases  cited ;  Hilltown  Road,  18 

the  four  towns  were  subscribers  to  the  Pa.  St.  233;  Road  in  Allen  Tp.,  18  Pa. 

stock,   and  tha,t  many  had  given  the  St.  463. 

right  of  way.     The  affidavit,  not  being  8.  Hallock  v.   Franklin  Countr,  2 

controverted,  was  held  to  show  that  Met.    (Mass.)  558;    Smith  v.  School 

the    sixty-four  persons  had  been  un-  Dist.  No.  2,  40  Mich.  143;  Baldwin  r. 

fairly  selected,  and  that  they  furnished  Calkins,  10  Wend.  (N.  Y.)  167. 

sufficient  reasons  for  allowing  the  chal-  Rule  Apiflled. — A  challenge  to  the 

lenge.  Haslam  v.  Galena,  etc.,  R.  Co.,  favor  in  proceedings  to  condemn  land 

^  1^1'  353-  ^  properly   overruled    if    the  jadge 

In  a  street-opening  case,  a  challenge  knows  at  the  time  of  nothing  which 

to  the  array  was    interposed  on  the  would  give  the  juror  a  bias;  and  if  the 

ground  that,  under  the  charter  of  the  challenger  knows  of  facts  which  would 

city,   the   persons    listed   to  serve  as  do  so,  it  is  not  enough  to  present  them 

jurors   in  the   court   where  the   pro-  for  the  first  time  as  a  reason  lor  refos- 

ceedings  were  pending,  and  from  which  ing  to  confirm  proceedings  which  have 

persons  the  jury  had  been  drawn,  were  been  long  in  progress  at  considerable 

required  to  be  qualified  electors,  of  fair  cost,  and  in  which  the  juror  has  taken 

character  and  sound  mind,  freeholders  part  without  any    showing   of  legal 

in  said  city,  and  capable  of  understand-  cause    against    his    acting.      Detroit 

ing  and  speaking  intelligibly  the  Eng-  Western  Transit,  etc.,  R.  Co.  v.  Crane, 

glish  language,  while  the  constitution  50  Mich.  182,  10  Am.  &  Eng.  R.  Cas. 

provided  that  when  private  property  502. 

was  taken  for  the  use  or  benefit  of  the  Bzo^pUon. — But  where  a  stockholder 

public,  the  necessity  for  using  such  is  summoned  as  a  juror,  knowledge  of 

property,  and  the  just  compensation  the  fact   being  peculiarly  within  the 

to  be  made  therefor,  should  be  ascer-  possession  of  the  company,  either  the 

tained  by  a  jury  of  twelve  freeholders  company  or  the  juror  oug^t  to  make 

residing  in  the  vicinity  of  such  prop-  the  objection  without  waiting  for  a 

erty .    There  was  held  to  be  no  constitu-  challenge ;  and,  if  it  is  not  done,  the 

tional  objection  to  the  legislature  im-  opposite  party  may  make  the  objection 

posing    the    additional   qualifications  after  the  assessment  is  returned,  and 

mentioned   in  said  charter.     Saginaw  even  in  the  appellate  court.     Peninsu- 

7'.  Campau,  102  Mich.  594.  lar  R.  Co.  v,  Howard,  ao  Mich.  x8,  i 

A  general  objection,  on  appeal,  to  Mich.  N.  P.  [Supp.]  vi. 

the  whole  panel,  in  proceedings  to  con-  4.  Long  v.  Commissioner's  Ct.,  18 

demn  land,  is  insufficient  as  an  objec-  Ala.  482;   Mansfield,  etc,  R.  Co.  v. 

tion    to    a    particular    juror    on    the  Clark,  23  Mich.  519;  People  f.  Taylor, 

ground  that  he  was  a  member  of  the  34  Barb.  (N.  Y.)  ^i. 
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that  they  were  not  regularly  certified  or  summoned  are  waived, 
unless  taken  on  the  trisd.^ 

5.  AiwinMmt  by  (!o]iimiifion«rft--a.  Power  to  Appoint,  and 
WHEN  Proper. — In  Maine  the  statute  directs  compensation  to 
be  assessed  by  the  county  commissioners,  on  the  application 
either  of  the  owner  of  the  land  or  on  that  of  the  corporation.^ 
In  Missouri  the  constitution  empowers  the  legislature  to  authorize 
commissioners  to  assess  the  damages  in  the  first  instance ; '  and 
the  legislature  has  this  power  ever)rwherey  unless  the  constitution 
provides  a  tribunal  for  such  purpose.^ 

b.  Prerequisites  to  Appointment. — Commissioners  ap- 
pointed  by  a  judge  are  not  officers,  and  there  can  be  no  de  facto  com- 
missioners. They  must  be  legally  appointed  or  their  award  will  be 
invalid.^  Before  the  appointment  can  be  made  all  the  preliminary 

AlUr  DmafM  Psld. — One  who  has  sessment,  although  an  appeal  is  given 

taken    compensation    for    land    con-  from  such  assessment  to  a  jurj,  does  not 

demned  for   a    prirate   way     cannot  render  the  appointment  of  such  com- 

aftenvards  object  to  the  validity  of  the  missioners  unconstitutional.   Doughty 

proceedings  on  the  ground  of  a  juror's  v,  Somerville,  etc.,  R.  Co.,  3i  N.  J.  L. 

incompetency;  it  was  his  duty  to  in-  443.    See  also  In  re  Minneapolis,  etc., 

quire  therein  while  proceedings  were  R.  Co.,  36  Minn.  481,  30  Am.  &  Eng. 

pending.    Chatterton  v.    Parrott,  46  R.  Cas.  279. 

Mich.  433.  Appotntmcnt  after  JndgniMit. — Where 
1.  Lowndes    County    v,  Bowie,   34  a  judgment  is  entered  in  condemna- 
AJa.  461 ;  Avery  v.  Groton,  36  Conn,  tion  proceedings,  but  the  commission- 
304;  Fowler  v.   Middlesex  County,  6  ers  of  appraisal  are  not  appointed,  as 
Allen  (Mass.)  9a.  required  by  the  N.  Y.  Code  Civ.  Pro., 
1  Me.   Rev.    Stat.,  c.   81 ;    Hall  v.  f  3369,  the  omission  may  be  supplied, 
Pickering,  40  Me.  548.  on  notice,  under  section  ya^,  authoriz- 
I.  Const,  art.  2,  (  21;  art   12,  (4;  ing  courts  to  supply  omissions  and  to 
Rothan  v,  St.  Louis,  etc.,  R.  Co.,  113  make  amendments  to  the  record.  Man- 
Mo.  133.  hattan  R.  Co.  t;.  Stroub,  68  Hun  (N. 

Itadwr  pf  OflmmlMlmnffi.  —  Where  Y.)  90. 

the  charter  of  a  company  provides  that  Wliere  a  Bight  of  Way  la  Ckinveyad  on 

three  commisaioners  or  viewers  shall  Condition  that  the  company  shall  pay 

be  appointed    to  assess  damages  for  therefor  a  sum  to  be  fixed  by  a  third 

land  taken,  that  mode  is  properly  fol-  person,  which  is  not  done,  the  case  is 

lowed  where  there  is  no  evidence  that  a  proper  one  for  the  appointment  of 

the  company  has  accepted  the  provi-  commissioners.      Iowa  Code,  ^  1244; 

sions  of  a  subseouent  act  requiring  the  Corbin  v.  Wisconsin,  etc.,  R.  Co.,  66 

appointment    of  five    commissioners.  Iowa  269. 

North  Missouri  R.  Co.  v.  Gott,  25  Mo.  TaUng  Additional  Landa. — Commis- 
54)0.  sioners  are  properly  appointed  where 
1  See  smfra^  IX.  i.  Powers  of  the  the  evidence  taken  before  a  referee 
legislature.  shows  the  necessity  for  additional 
Otnut  or  BBaenttrOiP— There  is  no  more  lands,  the  taking  of  which  is  author- 
reason  whr  the  commissioners  to  con-  ized  by  statute.  New  York,  etc.,  R. 
demn  the  land  should  be  appointed  by  Co.  v.  Franz  (Supreme  Ct.),  30  N.  Y. 
the  executive  than  by   the  judiciary.  St.  Rep.  367. 

Virfrjnia,  etc.,  R.  Co.  v.  Elliott,  5  Nev.  5.  Lewis  v.  St  Paul,  etc.,  R.  Co.,  5 
35S;  Kramer  v.  Cleveland,  etc.,  R.  S.  Dak.  148,  57  Am.  &  Eng.  R.  Cas. 
Co.,  5  Ohio  St.  140.  612,  holding  that  recitals  in  the  award 
taitllatloiialtty  of  Charter  Provialon.  that  the  commissioners  were  duly  ap- 
■^A  provision  in  a  railroad  charter  to  pointed  by  the  judge  and  legally  sum- 
ascertain,  by  commissioners,  the  value  moned  by  the  sheriff  are  not  facts 
of  lands  taken,  and  vesting  the  lands  in  required  to  be  stated  in  the  award, 
the  company  upon  a  tender  of  such  as-  and  do  not  prove  that  the  commis- 
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provisions  of  the  statute^^  such  as  the  service  of  notices  and  the 
expiration  of  the  time  given  the  landowner  to  apply,  must  be 
strictly  and  chronologicadly  complied  with,  or  the  company  will 
secure  no  right  to  have  the  property  condemned  against  the 
opposition  of  the  owners.^  But  if  the  landowner  fails  to  appear  it 
is  not  necessary  to  enter  his  default  before  appointing  the  com- 
missioners.^ And  if  the  petition  states  that  a  proper  map  of  the 
road  was  filed  in  the  proper  county  it  need  not  appear  that  more 
was  done  in  the  construction  of  the  road.^ 

sioners  who  purport  to  sign  the  award  quired,  joined  in  the  proceedings  by  a 

were  duly  and  legally  appointed.  petition  asking  for  the  appointment  of 

1.  New  York,  etc.,  R.  Co.  v.  God-  a  person  named  as  one  of  the  commis- 

win,  12  Abb.  Pr.  N.  S.(N.  Y.  Supreme  sioners  of  estimate    and  assessment, 

Ct.)  31,  62  Barb.  (N.  Y.)  85.     See  also  who  was    appointed.      The  commis- 

Matter  of  New  York,  etc.,  R.  Co.,  33  sioners  duly  executed  their  office,  ap- 

Hun  (N.  Y.)  270.  praising  among  other  lands  that  of  C, 

S.  Matter  of  Long  Island  R.  Co.,  45  who  thereupon  moved  to  set  aside  the 

N.  Y.  364;  Matter  of  New  York,  etc.,  order  appointing  the  commissionen, 

R.  Co.,  33  Hun  (N.  Y.)  270.  because  of  the  alleged  unconstitution- 

Waat  of  ?ower  to  Oondonm. — A  land-  ality  of  said  act,  and  of  noncompli- 
owner  objected  to  the  condemnation  ance  by  the  moving  party  with  certain 
of  lands  on  the  ground  that  the  com-  statutory  conditions.  It  was  held  that 
pany  was  incapable  of  exercising  the  C  was  estopped  from  raising  these  ques- 
right  of  eminent  domain,  but  the  trial  tions.  Matter  of  Cooper,  93  N.  Y.  507. 
court  overruled  the  objection,  both  Tha  Route  of  tlie  Road  over  the  lands 
parties  agreed  to  the  appointment  of  in  question  must  be  determined,  a  sur- 
commissioners,  and  no  appeal  was  vey  thereof  duly  filed,  and  the  pro- 
taken.  Subsequently  the  eourt  of  last  ceedings  must  show  on  their  face  the 
resort  decided  in  a  similar  case  that  the  inability  of  the  parties  to  agree.  Vail 
company  could  not  exercise  the  right  v,  Morris,  etc.,  R.  Co.,  21  N.  J.L.  189. 
of  eminent  domain,  whereupon  the  8.  Cairo,  etc.,  R.  Co.  v.  Trout,  33 
landowner  moved  to  set  aside  the  or-  Ark.  17. 

der  appointing  the  commissioners.  4.  Btattng  More  tlun  Raqtidnd.— If 
The  want  of  power  in  the  company  to  more  is  stated  than  the  statute  re- 
condemn  the  lands  was  held  to  be  a  quires,  it  will  be  no  reason  for  refu5ing 
jurisdictional  defect,  and  the  right  to  Uie  appointment,  if  the  statutory  req- 
make  the  motion  to  set  aside  was  not  uisites  appear  and  are  substantiated 
waived  by  the  landowner  agreeing  to  before  the  court  making  the  appoint- 
the  appointment  of  commissioners,  ment.  Toledo,  etc.,  R.  Co.  v.  East 
Matter  of  Niagara  Falls,  etc.,  R.  Co.,  Saginaw,  etc.,  R.  Co.,  73  Mich.  206, 
121  N.  Y.  319,  affirming  51  Hun  (N.  36  Am.  &  Eng.  R.  Cas.  553. 
Y.)  637.  Parttml  Loefttton. — It  seems  that  ub- 

Uae  Not  PaVllc. — Where  an  objection  der  N.  J.  Act  of  February  26,  1847, 
is  made  by  a  landowner  that  the  use  incorporating  the  Somerville&Eastoo 
to  which  the  land  is  to  be  devoted  is  a  R.  Co.,  the  company  cannot  apply  for 
private  use,  a  failure  to  appeal  from  an  commissioners  of  valuation  and  dam- 
adverse  decision  and  consent  to  ap-  ages  until  the  route  of  the  whole  road 
pointment  of  appraisal  commissioners  be  located ;  but  an  injunction  should 
is  not  a  waiver  of  the  right  subse-  be  refused  which  seeks  to  restrain  the 
quently  to  move  to  set  aside  the  order,  company  when  applying  for  commis- 
Matter  of  Niagara  Falls,  etc.,  R.  Co.  sioners  to  value  a  part  located,  tbouf^ 
(Supreme  Ct.),  4  N.  Y.  Supp.  485.  the  whole  route  is  not  located,  where 

Landowner  Estoppod.  —  Proceedings  it  appears  that  no  irreparable  or  sen- 
were  instituted  under  the  New  York  ous  injury  will  result  to  the  land- 
Act  of  1880  (c.  191,  Laws  of  1880)  to  owner,  as  the  want  of  a  strict  legal 
acquire  title  to  lands  for  a  public  right  to  do  an  act  will  not  always  war- 
market  in  the  city  of  New  York.  C,  rant  an  injunction.  Douffhty  v.  Sora- 
the  owner  of  lands  sought  to  be  ac-  erville,  etc.,R.  Co.,  7  N.  J.  Eq.  51../W- 
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c.  The  Application  and  How  Determined — Filling  Va- 
cancies— ^Wme, — The  owner  of  land  taken  who  fails  to  agree  as  to 
the  damages  must  apply  for  their  assessment  by  commissioners 
within  the  time  fixed  by  statute.^ 

Wlttt  doMtioiiB  aM  to  be  Comidend. — Where  the  proceedings  are 
regular  and  the  commissioners  proper  and  suitable  persons,  it  is 
the  duty  of  the  court  to  appoint  them,*  regardless  of  the  question 
of  the  necessity  of  the  taking,  which  is  for  the  condemning  party 
to  determine,'  or  of  the  question  as  to  whether  a  good  title  can 
be  acquired-*  The  petitioner  must  prove  its  incorporation,*  and 
the  application  must  be  supported  by  affidavit.  If  it  appears  by 
counter-affidavits  that  the  applicant  has  no  color  of  right,  the 
application  should  be  refused,'  but  if  no  sufficient  cause  is  shown 
in  opposition  the  court  must  appoint  the  commissioners,  leaving 
further  judicial  action  to  the  coming  in  of  their  report.'' 

/o::'«<fin  Redman  i;.  Philadelphia,  etc.,  5.  Chicago,  etc.,  R.  Co.  v.  Porter, 

R.  Co.,  33  N.  J.  Eq.  165,  i  Am.  &  Eng.  43  Minn.  527,  43  Am,  &  Eng.  R.  Cas. 

R.  Cas.  X.  170. 

1.  Davis  V,    Russell,    47    Me.  443,  Contrary  Doctrine.— On  an  applica- 

holding,  however,  that  where  noappli-  tion  for  the  appointment  of  commis- 

cation  has  been  made  to  the  countj  sioners  to  estimate  the  damages  on  a 

commissioners  to  estimate    the  dam-  condemnation  of  land  for  the  use  of 

ages,  an  action  of  trespass,  brought  a  railroad,  the  defendant  cannot  file  an 

against  the  company  or  its  agent  with-  answer  putting  in  issue  the  legal  ex- 

in  three  years  after  the  location,  can-  istence  of  the  corporation,  or  its  right 

not  be  maintained.  to  take  the  land.      West  End  Narrow 

Where  the  statute  gives  the  appoint-  Gauge  R.   Co.  v.  Almeroth,  13  Mo 

ment  of  commissioners  to  the  chancel-  App.  91. 

lor,  or,  in  vacation,  to  his  clerk,  the  6.  West  End  Narrow  Gauge  R.  Co 

appointment  should  be  properly  made,  v,  Almeroth,  13  Mo.  App.  91. 

without  the  ordinary  delay  of  a  chan-  Counter  -  Affldavlti   Inadmissible. — 

eery  suit.     Louisville,  etc.,  R.  Co.  v.  Where  a  company  is  unable  to  agree 

Dickson,    63  Miss.    380,  followed    in  for  the  purchase  of  land,  and  applies 

Canton,  etc.,   R.    Co.  v,   French,  68  for  the  appointment  of  commissioners 

Miss.  33.  under  the  N.  Y.  General  Railroad  Act, 

Eflbd  of  Bemoval  to  Federal  Court. —  the  issues  formed  by  a  denial  of  any  of 

Where  a  condemnation   proceeding  is  the  allegations  of  the  petition  must  be 

instituted  under  a  state  statute,  and  the  supported  by  legal  evidence  adduced 

iau^e  is  removed  to  a  federal  court  on  by  the  landowners,  and  not  by  mere 

the  return  day  of  the  summons,  com-  affidavits.      Buffalo,   etc.,    R.   Co.   v, 

ini>sioners  will  not  be  appointed  until  Reynolds,  6  How.  Pr.  (N.  Y.  Supreme 

til'*  next  regular  term  after  the  removal,  Ct.)  96. 

imJer  the  Missouri  statutes  providing  7.  Matter  of  Southern  Boulevard  R. 

that  the  landowner  in  condemnation  Co.,  146  N.  Y.  352. 

proceedings  shall  have  ten  days'  notice  Naming  the  Proposed  Commissioners. 

of  the  time  when  the  petition  will  be  — Under  the  New  York  General  Rail- 

ht:ard.    Kansas  Citir,  etc.,  R.  Co.  v.  road  Act  of  1850,  where  the  lands  of 

Interstate  Lumber  Co.,  36  Fed.  Rep.  9.  several  owners  are  involved,  all  such 

J.  Illinois  Cent.  R.  Co.  v.  Rucker,  owners,  collectively,  may  name  six  of 


14  111.  353;   Albany   St.   Opening,  6    the  proposed  commissioners,  and  the 

Abb.  Pr.  (N.  Y.  Supreme  Ct)  273.  company  a   like    number;   but    each 

••  Ex  f.  South  Carolina  R.  (So.,  2    owner  is  not  entitled  to  name  six  per- 


Rich.  (S.  Car.)  434,  explained  in  Gear  sons.    Troy,  etc.,  R.  Co.  v.  Cleveland, 

f.  Dubuque,  etcTK.  Co.,  20  Iowa  533.  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  238. 

1  Lake  Merced  Water  Co.  v.  Cowles,  Hew  Application. — Where  an  inquisi- 

y  Cal.  aij.  tion  is  set  aside,  the  court  may  direct 

557  Volume  VIL 


Tribuud  to  EMINENT  DOMAIN. 

flUisf  YMftBAiM. — Upon  the  death  or  refusal  to  serve  of  a 
commissioner  the  court  qiay  fill  the  vacancy.^ 

d.  Order  of  Appointment — Compelling  Appointment. 

— ^Th«  Order  need  not  be  made  instanter,  but  the  judge  may  take 
time  for  decision;  and  an  order  of  appointment  subsequently 
made  and  signed  is  not  invalid.^  The  order  ought  expressly  to 
define  and  specify  the  property  condemned.'  Delay  on  the  part 
of  the  commissioners  does  not  ipso  facto  annul  the  order,  so  that 
other  proceedings  can  be  instituted,  so  long  as  the  proceedings 
in  which  the  order  was  made  are  not  discontinued.^ 

WandMiiM  to  Oompel  Afpointmwit. — Where,  upon  a  proper  applica- 
tion, a  judge  refuses  to  appoint  commissioners,  a  mandamus  will 
be  granted  compelling  him  to  do  so.^    The  judge  in  such  a  case 

another  to  be  taken  in  the  manner  pre-  etc.,  R.  Co.,  43  N.  J.  L.  528, 14  Ani.& 

scribed  by  the  act ;  and  the  power  so  Eng.  R.  Cas.  87. 

to  direct  continues  and  remains  in  the  8.  Matter  of  New  York,  etc.,  R.  Co., 

court  until  the  company  seeking  the  62  Barb.  (N.  Y.)  85. 

condemnation  may  choose  to  caU  for  Fonn  of  Order. — An  appointment  of 

its  exercise.     It  maj  be  exerted  at  the  commissioners  "  to  examine  and  ap- 

term  at  which  the  first  inquisition  is  praise  the  said  lands,  and  to  assess  the 

set  aside,  or  at  any  subsequent  term,  damages  to  be  paid  bj  the  said  com- 

so  long  as  the  power  to  condemn  under  pany  tor  the  said  lands  so  required  as 

the  company's  charter  exists.  George's  aforesaid,"  is  sufficient;  but  if  it  was 

Creek  Coal,  etc.,  Co.  v.  New  Cent,  defective  the  words  "  pursuant  to  tbe 

Coal  Co.,  40  Md.  425.  provisions  of  the  above  recited  act" 

AppUoatlon  Denied.  —  After  the  ap-  would  end  all  difficulty.  Dougfatj  t. 
pointment  of  commissioners,  and  es-  Somerville,  etc.,  R.  Co.,ai  N.J.L.443. 
pecially  after  a  hearing  upon  the  Landa  '*  Proposed  to  IM  Takn."— 
merits,  it  is  too  late  to  object  to  the  Where  the  statute  provides  for  corn- 
regularity  of  the  proceedings  and  missioners  to  examine  and  appraise 
the  petition;  neither  can  the  objecting  damages  for  lands  *' proposed  to  be 
party  move  for  the  appointment  of  new  taken,"  an  order  of  appointment  will 
commissioners.  An  application  for  be  nugatory  as  to  lands  already  appro- 
the  appointment  of  new  commission-  priated,  but  valid  as  to  lands  thereafter 
ers  is  not  a  proceeding  de  novo^  but  a  to  be  taken.  Warren  v.  First  Div.  St 
mere  continuance  of  the  original  pro-  Paul,  etc.,  R.  Co.,  18  Minn.  334- 
ceeding.  Matter  of  Rochester,  etc.,  4k.  Matter  of  South  Maiket  St,  ;^ 
R.  Co.  (Supreme  Ct.),  26  N.  Y.  St.  Him  (N.  Y.)  85. 
Rep.  753,  54  Hun  (N.  Y.)  634,  4  Silv.  5.  Lake  Merced  Water  Co.  v. 
Sup.  Ct.  (N.  Y.)  93.  Cowles,  31  Cal.  215;  Illinois  Cent.  R. 

1.  United  New  Jersey  R.,  etc.,  Co.  Co.  v.  Rucker,  14  111.  353;  People  v. 

V.  National  Docks,  etc..  Connecting  McRoberts,  6a  111.  38. 

R.  Co.,  54  N.  J.  L.  180;  Dallas,  etc.,  WHere  ttioro  la  Mo  AppoaL— Where 

R.    Co.   V.   Day,   3  Tex.    Civ.    App.  the  general   statutes  relating  to  the 

353.  powers  and  duties  of  a  county  judge 

And  this    empowers    the  court  to  do  not  authorize  him  to  appoint  com- 

vacate  an  order  appointing  commis-  missioners,  but  provide  for  a  right  of 

sioners  on  the  ground  of  Qie  bias  of  appeal  from  his  decision  "  in  all  cases 

the  persons  appointed ;  but  independ-  not  otherwise  provided  for,"  bat  the 

ent  of  the  statute  the  court  has  the  jurisdiction  as  to  such  proceedings  is 

power,  in  its  discretion,  to  vacate  such  conferred  by  a  special  statute  which 

an  order  and   appoint  new  commis-  contains   no  provision  as  to  appeals, 

sioners,  and  such  order,  being  discre-  the  provision  in  the   general  statutes 

tionary,  is  not  appealable.     Matter  of  will  be  held  not  to  apply,  and,  tbeie- 

New  York,  etc.,  R.  Co.,  40  How.  Pr.  fore,  no  appeal  will  lie.     Should  the 

(N.  Y.  Supreme  Ct.)  335.  county  judge  refuse  to  act  upon  the 

8.  Lehigh  Valley  R.  Co.  v.  Dover,  proper  application    for  the  appoint- 
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acts  as  a  tninisterial  officer  and  cannot  refuse  to  act  upon  a  proper 

application.^ 

e.  Qualifications — ^in  emtno. — ^The  commissioners  are  quasi 
jurors,  and  should  be  free  from  all  legal  disability.^ 

nrMhaldoi  aad  Baildemti. — Ordinarily,  the  commissioners  should  be 
freeholders,  but  this  statutory  requirement  may  be  waived,  and 
failure  to  object,  with  knowledge,,  is  a  waiver.^ 

SlHuUiflMtioii  of  Interatt. — A  commissioner  interested  in  the  result 
of  the  proceedings  is  not  competent  to  sit.^     But  the  objection 

ment  of  such  commissioners,  or  make  Reildence — ^WolTor. — So  the  statutory 
such  appointment  without  proper  au-  requirement  as  to  the  residence  of  the 
tlioritj,  the  remedy  in  the  former  case  commissioners  may  be  waived.  Mat- 
will  probably  be  by  mandamus,  and  in  ter  of  Gilroy,  85  Hun  (N.  Y.)  424. 
the  latter  by  common-law  certiorari.  Dlslnterefltad  Freeholders. — A  statute 
Western  Union  R.  Co.  v,  Dickson,  30  requiring  the  commissioners  to  be 
Wis.  389.  "disinterested     freeholders"     means 

1.  Chicago,  etc.,  R.  Co.  v,  Wilson,  that  they  should  be  freeholders  not 

17  III.  123.  pecuniarily  interested  in  the  proposed 

But  mandamus  will  not  lie  to  com-  improvement.     Chase  v,  Rutland,  47 

pel  the  appointment  where  the  peti-  Vt.  393. 

tion  and  proceedings  thereunder  do  not        HooBeholderB. — ^A  statute  calling  for 

show  that  the  land  sought  to  be  taken  freeholders  is  not  satisfied  by  the  ap« 

is  subject  to  condemnation.     Detroit,  pointment  of  householders.     Fore  v. 

etc.,  R.  Co.  V,  Wayne  Circuit  Judge,  Hoke,  48  Mo.  App.  254. 
95  Mich.  318.  4.  Mitchell  v.  Holderness,  29  N.  H. 

a.  Rock    Island,    etc.,    R.    Co.    v,  523. 
LjDch,  23  111.  645.  Laok   of    Intereit   mnBt   Appear   on 

Are. — Where  tJie  three  county  com-  Becord. — When,  by  statute,  proceed- 
missions  to  whom  was  referred  a  peti-  ings  to  condemn  lands  may  be  com- 
tlon  for  a  highway  were  unanimous  in  menced  by  application  to  a  ministerial 
their  report,  it  was  held  that  even  if  officer — e.  g-.y  the  clerk  of  court — ^and 
one  of  them,  who  was  more  than  no  judicial  action  by  the  court  is  re- 
seventy  years  of  age  at  the  time  of  the  quired,  it  must  appear  of  record  that 
bearing,  was  to  be  regarded  as  dis-  the  terms  of  the  statute  have  been 
qualified  on  that  account,  the  other  two  strictly  complied  with;  and  if  it  no- 
would  constitute  the  committee,  and  where  appears,  either  in  the  appoint- 
could  make  their  report  as  the  entire  ment  of  commissioners,  in  their  return,, 
board.  Betts  v.  New  Hartford,  25  or  in  an  order  entered  thereon,  that 
Conn.  i8o.  they  were  "disinterested"  as  required 

TI167  nmit  Be  Fair  and  Imparttal  as  by  law,  the  proceedings  are  invalid, 

between  the  parties,  and  should  be  in-  Madden  v.  Louisville,  etc.,  R.  Co.,  66 

differently  chosen   or  appointed,  and  Miss.  258,  39  Am.  &  Eng.  R.  Cas.  95. 
their  investigation  should  be  open  and        Power  of  Leglelatnre  to  Bemoye  the 

known  to  both  parties,  giving  to  each  XMaaliUltF. — Disqualifications  by  reason 

an  equal  opportunity  to  appear  and  be  of  interests  that  are  common  to  all 

heard.    Powers  v.  Bears,  12  Wis.  214.  taxpayers  may  be  removed  by  the  leg- 

S.  Doddridge  County  t>.  Stout,  9  W.  islature,   but  the   legislature   has  not 

Va.  703.  the  power,  where  the  interest  is  pecul- 

Where  one  of  the  landowners  is  an  iar  and  direct,  to  authorize  an  inter- 

infant  represented  by  a  guardian  ad  ested  commissioner  to  decide  his  own 

Utem^  a  report  of  commissioners  will  cause,  or  to  give  effect,  by  a  retrospec- 

not  be^  get  aside  for  the  reason  that  a  tive  act,  to  any  action  of  the  commis- 

commissioner  was    not  a  freeholder,  sioners  in  which  he  took  part.    State 

where  no  objection  was  made  in  the  v.  Crane,  36  N.  J.  L.  394. 
coQrt  below,  and  there  is  no  sugges-        New    Tork  Bnle. —  A    commissioner 

tion  of  improper  conduct  on  the  part  appointed  by  special  statute  to  award 

of  the  commissioners.     Matter  of  New  damages  for  property  taken  in  laying 

York, etc., R.  Co.,  35  Hun  (N.  Y.)  575.  out  a  highway  is  not  rendered  incom- 
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of  interest  must  be  promptly  made  or  it  will  be  too  late,^  and  the 
appointees  will  be  presumed  to  be  disinterested.^ 

lUiAtionihip  by  blood  or  affinity  to  one  of  the  parties  is  also  often 
a  disqualification.^ 

stoddioldan  in  the  petitioning  company  are  disqualiBed  from 
acting  as  commissioners  on  the  objection  of  the  landowner.^ 

6.  Anemnent  by  Appraiiers  or  Yiewen — in  e«n«na. — Similar  niles 
to  those  just  examined  apply  to  this  method  of  assessment 
Inability  to  a^ee  must  be  shown  before  appraisers  or  viewers  can 
be  appointed  p"  and  it  should  appear  that  the  lands  in  question 
have  been  surveyed,  located,  and  marked.^ 

Appointment — They  must  be  appointed  by  the  court  or  judge,  and 
not  selected  by  the  condemning  party.' 

petent  from  the  fact  of  his  owning  preme  Ct.)  164 ;  Chase  v.  Rutland,  47 

land  which  has  been  taken  for  the  im-  Vt.  393. 

provement.    A  commissioner  is  a  quasi  Tbla  (M^eotlOB  is  Watfvd  bj  going  to 

judicial  officer  only,  and  is  not  within  trial  with  knowledge  of  the  net  and 

the  application  of  the  maxim  preclud-  without  objection.     Crowell  r.  Lon- 

ing  a  person  from  acting  as  judge  in  donderry,  ^  N.  H.  42.     Contra,  Tar- 

his   own   case.      Matter  of  Southern  lor  v,   Worcester  County,  105  Mj^s. 

Boulevard,  3   Abb.   Pr.  N.  S.  (N.  Y.  325. 

Supreme  Ct.)447.  4.  Rock    Island,    etc.,    R.   Co.  v. 

BxpreMlOB  of  QpinloiL —  A  commis-  Lynch,  23  111.  645. 

sioner  should  be  rejected  who  has  ex-  But  the  petitioning  company  cannot 

pressed  opinions  in  connection  with  object  upon  this  ground.    Stnng  v, 

the  proceeding  which,  if  carried  out,  Beloit,  etc.,  R.  Co.,  16  Wis.  635. 

would  defeat  it.     Albany  St.* Opening,  5.  0*Hara  v.  Pennsylvania  R.  Co., 

6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  273.  25  Pa.  St.  445;  Pennsylvania R Co.  r. 

Son  in  BmiOoy  of  OompaBy. — And  a  Porter,  99  Pa.  St.  165. 

commissioner  should  be  rejected  who  Proof  of  InaMUty    to  Igret.  —  To 

has  a  son  in  the  employ  of  the  peti-  evince  this  fact  no  particular  acts  arc 

tioning  company.     New   York,   etc.,  to  be  done  or  forma  observed,  nor  is  a 

R.  Co.  V,  Townsend,  36  Hun  (N.  Y.)  formal  negotiation  necessary;  anvdr- 

630.  cumstances  which  conduce  to  show 

1.  Matter  of  Southern  Boulevard,  3  that  the  parties  could  not  aeree  ait 

•Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  proper  to  be  considered  in  me  deci- 

447.  sion    of    the   question.     Williams  v. 

a.  Gulf,  etc.,  R.  Co.  V.  Fort  Worth,  Hartford,  etc.,  R.  Co.,  13  Conn.  397- 

etc.,  R.  Co.,  86  Tex.  537.  See  su^ra.  III.  5.  Effort  to  Agree  viik 

8.  Matter  of  Middletown,   21   Civ.  Landowner. 

Pro.  Rep.  (Orange  County  Ct.)  30i,  6.  O'Hara  v,  Pennsylvania  R  Co., 

reversed  \n  63  Hun  (N.  Y.)  188,  so  far  25  Pa.  St.  445. 

as  proceedings  for  street  opening  are  7.  Powers  v.  Bears,  12  Wis.  213, 78 

concerned.  Am.  Dec.  733. 

Instance!. — ^Thus  a  father-in-law  to  The  Glork  can  appoint  them  onlj  in 
one  whose  property  will  be  affected  vacation,  and  then  as  representing  the 
(Bradley  v,  Frankfort,  99  Ind.  417),  or  court.  Click  t».  Western  North  Caro- 
a  brother-in-law  of  such  a  person  lina  R.  Co.,  98  N.  Car.  390. 
(Taylor  v,  Worcester  County,  105  IHity  of  Cknirl  to  Appoint.— If  the  pe- 
Mass.  225,  contra^  Groton  v.  Hurl-  titioner  brings  its  case  within  the  stat- 
burt,  22  Conn.  178;  Matter  of  Middle-  ute  the  court  is  bound  to  appoint 
town,  22  Civ.  Pro.  Rep.  (N.  Y.  Su-  viewers,  to  the  statutory  number. 
preme  Ct.)  12,  unless  there  is  proof  of  Hays  v.  Risher,  32  Pa.  St.  169;  Pitts- 
some  direct  interest  of  his  own),  is  burgh  Nat.  Bank  v,  Shoenberger,  iii 
held  disqualified,  but  a  cousin  by  mar-  Pa.  St.  95,  25  Am.  &  Eng.  R.  Cas- 177* 
riage  is  not.  Albany  Northern  R.  Co.  Form  of  Andloatton.— An  assessment 
V,    Cramer,   7  How.  Pr,  (N,   Y.  Su-  of  damages  upon  a  petition  for  the  ap- 
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QnaUfieatioiii. — ^The  qualifications  of  appraisers  or  viewers  to 
assess  damages  in  condemnation  proceedings  are  almost  entirely 
governed  by  statute.* 

Fowen  and  Dutiei. — ^The  duty  of  the  viewers  is  performed  when 
they  have  ascertained  the  quantity  and  value  of  the  lands  taken, 
and  filed  their  report.*  They  should  give  notice  of  the  time  and 
place  of  their  meeting  to  the  owners  through  whose  land  the  road 
will  pass.^ 

pointmentof  **  proper  persons  to  view  he  is  a  taxpayer  in  the  township  where 

and  adjudge  the  value  of  so  much  im-  the  improvement  is  located  will  not 

proved  land  as  was  taken  up  for  the  use  disqualify  him.      Parseli  v»  State,  3a 

of  a  turnpike    road,"  cannot  be  sus-  N.  J.  L.  530. 

tamed.    The  application  should  be  for  Waiver  of  Objection  to  Oompetency. — 

the  appointment  of  proper  persons  to  If  the  contestant  does  not  object  to  the 

view  and  adjudge  the  amount  of  dam-  competency  of  viewersf  either  at  the 

ages  done  by  making  a  turnpike  road  time     of    their    appointment    or    on 

over  the  land  of  the  petitioner.    Quig-  the   coming    in   of    their    report,   he 

ley's  Case,  3  P.  &W.  (Pa.)  139.  cannot  do  so   on   appeal.      Lowndes 

1.  TiMllana. — Under  the  General  Rail-  County  v.  Bowie,  34  Ala.  461.     There 

road  Act  of   Indiana,    appraisers   ap-  being  no  averment  to  the  contrary  it 

pointed  by  the  court,  either  originally  will  be  presumed  that  they  were  duly 

or  upon  ordering  a  new  appraisement,  qualified.     American  Cannel  Coal  Co. 

must  be  freeholders ;  and  if  the  court,  v.  Huntington,  etc.,  R.  Co.,  130  Ind. 

upon  exceptions,  order  a  new  appraise-  98,  51  Am.  &  Eng.  R.  Cas.  653. 

ment,  the  appraisers  must  possess  the  2.  Crangle  v.  Harrisburg,  i  Pa.  St. 

same  qualification;  but  if  either  of  the  132. 

parties  excepting  to  the  first  appraise-  A  majority  may  act;  it  is  not  neces- 

raent  insist  upon  a  jury  trial,  the  jurors  sary  that  all  should  meet.    Van  Steen- 

need  only  be  reputable  freeholders.  It  bergh  t;.  Bigelow,  3  Wend.  (N.  Y.)  42, 

is  otherwise  if  the  proceedings  are  un-  8.  Damrell  v.  San  Joaquin  County, 

der  the  act  relating  to  the  writ  for  the  40  Cal.  154. 

assessment    of    damages.     Louisville,  SuflLdency  of  Notice. — Where  the  ap- 

etc,  Air  Line  R.  Co.  v,  Dryden,  39  praisers  gave  notice  in  writing  of  the 

Ind.  393,  followed  in  Louisville,  etc.,  time  and  place  of    appraisal   to    the 

Air  Line  R.Co.  v.  Duvall,  39  Ind.  398.  party   interested,  who  resided  within 

In  New  Jeney  viewers  must  be  citizens,  eighty  rods  of  the  place  and  received 

But  the  Supreme  Court  will  not  quash  the  notice  on  the  day  previous  to  the 

condemnation  proceedings   on  appeal  time  appointed,  and  who,  instead   of 

because    the   record    does     not    show  requesting  delay,   returned  a  written 

affirmatively  that  the  viewers  were  citi-  answer    to  the  appraisers  protesting 

lens  of  the   county.     Hannibal,  etc.,  against  their  authority  to  act,  and  de- 

R.  Co.  V.  Morton,  27  Mo.  317.  daring  that  he  should  not  appear,  such 

Diaqaallflcattoii. — Ownership  of  land  notice  was  held  sufficient  in  point  of 

along  the  proposed  road  disqualifies  a  time.     Williams  v,  Hartford,  etc.,  R. 

viewer,  Daggy  v.  Green,  12  Ind.  303;  Co.,  13  Conn.  397. 

and  so  does  *he  fact  that  he  signed  the  Where  the  subject  of  appraisal  was 

petition   for   the  road,  Thompson  v.  described  in  the  notice  as  land  owned 

Multnomah  County,  2  Oregon  34.  by   the   plaintiff,  of  which   the   state 

Rtlaiionshif  to  Owner. — An  apprais-  of  Connecticut  was  mortgagee,  when 
er  appointed  to  appraise  the  benefits  in  fact  the  state  was  not  mortgagee  of 
and  damages  to  accrue  to  landowners  all  but  of  only  a  part  of  the  land  ap- 
along  the  line  of  a  ditch,  whose  sister-  praised,  but  the  notice  also  referred, 
in-law,  niece,  and  nephew  own  land  for  further  description,  to  a  petition 
along  the  line  of  the  ditch,  is  not  a  dis-  and  the  proceedings  thereon,  to  which 
interested  party,  and  is  disqualified  the  plaintiff  was  a  party,  in  which  the 
from  acting.  High  v.  Big  Creek  Ditch-  boundaries  of  all  the  land  to  be  ap- 
ing Assoc.,  44  Ind.  356.  praised  were  defined  with  precision, 
Taxpayer, — But  the  simple  fact  that  such  notice  was  held  sufficient  in  point 
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7.  A8t688]iient  by  Arbitrators — Validitj. — In  condemnations  by 
railroad  and  other  private  corporations  or  individuals,  agreements 
to  submit  the  Question  of  compensation  to  the  decision  of  aiti« 
trators  are  vahd  and  binding.^  Such  an  arbitration  is  a  bar  to  a 
subsequent  appraisement  by  commissioners.* 

<|iiaiiiicatioiis. — Arbitrators  should  be  free  from  interest  or  rela- 
tionship in  all  cases,  unless  such  disqualifications  are  waived  by 
the  parties.' 

X.  CoirotrGT  07  the  Tsial — 1.  Time  and  Place — a.  In  General 
—-Where  the  statute  requires  the  commissioners  to  view  the  land 
and  hear  evidence  as  to  damages,  they  must  give  personal  notice 
or  have  notice  entered  in  the  minutes  of  the  court  of  the  time 
and  place  of  their  meeting  to  assess  the  damages.^    A  majority 

of  form.     Williams  v.  Hartford,  etc.,  mitted  by  agreement  to  arbitrator?  who 

R.  Co.,  13  Conn.  397.  are  related  to  the  landowner,  which  fact 

1.   Knoche  v.  Chicago,  etc.,  R.  Co.,  is  known  to  the  railroad  company,  but 

34  Fed.  Rep.  471 ;  VieTe  v.  Troy,  etc.,  the  fact  of  the  mortgage  was  not  known, 

K.  Co.,  20  N.  Y.  184.  the  award  should  be  set  aside  on  the 

Even  though  a  statute  provides  for  application  of  the  company, 
a  compulsory   arbitration  where   the  Heazlnir. — Where  the  submission  con- 
value  of  the  land  cannot  be  agreed  upon,  tains  a  provision  that  the  arbitrators 
La  Crosse,  etc.,  R.  Co,  v.  Seeger,  4  may  refuse  to  hear  testimony,  and  may 
Wis.  368.  proceed  in  a  manner  that  the  majoritT 

3.  Tunbridge  v.  Tarbell,  19  Vt.  453.  may  decide  upon,   such  provision  is 

But  wliere  the  Public  la  tbe  Condemn-  not  violated  by  one  of  the  arbitrators, 
Ing  Paitsr,  as  in  street  and  highway  without  the  knowledge  of  the  land- 
cases,  and  the  method  of  fixing  com-  owner,  using  information  derived 
pensation  is  prescribed  by  statute,  the  from  evidence  in  another  similar  pro- 
statute  must  be  strictly  followed,  and  a  ceeding  to  support  his  views  as  to  ihe 
voluntary  submission  to  arbitration  value  of  the  land.  Matter  of  Bennett 
cannot  be  sustained.  Eastman  v,  (Supreme  Ct.),  30  N.  Y.  St.  Rep.  i^ 
Stowe,  37  Me.  86;  McCann  v,  Otoe  4.  Skinner  t;.  Lake  View  Ave.  Co., 
County,  9  Neb.  324;  Paret  t'.  Bayonne,  57  111.  151. 
39  N.  t.  L.  56^,  and  cases  cited.  Time  and  Place  Fixed  by  Oovit.— The 

In  Indiana  it  is  held  that  no  person  111.  Act  of  1852  provides  that  the  court 

ow^ning  land  within  one  mile  of  a  pro-  appointing  the  commissioners  shall  fix 

posed  railroad  is  competent  to  act  as  the  time  and  place  of  their  first  meet- 

an  arbitrator.      McMahon   v,   Cincin-  ing,  but  it  is  not  explicitly  required 

nati,  etc.,  Short-Line   R.  Co.,  5  Ind.  that  such  time  and  place  shall  be  des- 

413.  ignated  in  the  order  of  appointment. 

Freeholders.  —  The  statute  provided  Sowhere  the  order  left  the  day  of  raeet- 
that,  for  the  purpose  of  determining  ing  in  blank,  but  the  copy  of  the  order 
the  damages  to  be  allowed  for  land  of  appointment  annexed  to  the  report 
taken  for  3ie  use  of  the  company,  each  of  the  commissioners  designated  the 
partv  might  select  one  disinterested  day  of  their  first  meeting,'  and  the  re- 
freeholder  of  the  county,  and  give  port  stated  that  the  first  meeting  was 
notice  to  the  other  party  to  select  an-  held  on  the  day  thus  designated,  and 
other,  to  act  as  arbitrators.  It  was  that  the  commissioners  proceeded  "to 
held  that  the  claim  filed  need  not  show  hear  the  allegations  and  testimony  of 
that  the  arbitrator  selected  by  the  the  parties  in  Interest,  and,  upon  re- 
claimant  was  a  disinterested  freeholder,  quest  of  parties,  adjourned  from  time 
Centerville,  etc.,  Turnpike  Co.  v.  Jar-  to  time  for  that  purpose,"  etc.,  it  was 
rett,  4  Ind.  213.  held  that  this  tended  to  show  that  there 

8.  Stephenson    v,    Oatman,    3   Lea  was   a  day  fixed,  or  at  least  that  the 

(Tenn.)  462,  holding  that  where  a  rail-  parties  attended,  and  an  objection  thai 

road  is  located  over  mortgaged  lands,  the  time  of  meeting  was  not  properlr 

and  the  question  of  damages  is  sub-  appointed  was   regarded  as  not  well 
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of  the  commissioners  must  meet  at  the  time  and  place  fixed,  and 
this  must  appear  from  their  report.^  An  appeal  to  a  jury  from 
the  report  of  commissioners  is  usually  triable  at  the  next  term 
of  the  court  after  the  appeal  is  perfected.^ 

*.  Change  of  Venue. — Where  condemnation  proceedings  are 
pending  in  one  county  and  the  land  to  be  taken  lies  in  another, 
the  place  of  trial  must  be  changed  to  the  latter  county,^  or  subse- 
quent proceedings  in  the  first  county  will  be  without  jurisdiction 
and  void.^  A  change  should  also  be  ordered  upon  a  credible 
showing  that  a  fair  trial  cannot  be  had  either  before  the  court  or 
the  jury  where  the  proceeding  is  pending.*     Where  the  statute 

taken.    Chicago,  etc.,  R.  Co.  v.  Cham-  vania  R.  Co.  v.  National  Docks  Co. 

berlain,  84  111.  333.  (N.  J.  1896),  34  Atl.  Rep.  753. 

Votlee  Entered  in  Wautes. — A  prori-  8.  Lehmicke  v,  St.  Paul,  etc.,  R. 
sion  in  a  charter  that  the  court  shall  Co.,  19  Minn.  464;  Curtis  t'.  St.  Paul, 
make  an  order  fixing  the  time  and  place  etc.,  R.  Co.,  20  Minn.  28. 
at  which  commissioners  shall  meet  to  A  statute  allowing  a  change  of  venue 
organize  and  hold  their  first  meeting,  in  any ''civil  suit' 'authorizes  a  change 
and  that  notice  of  such  meeting  shall  of  venue  of  proceedings  for  the  con- 
be  entered  in  the  minutes  of  the  court,  demnation  of  land.     St.  Louis,  etc.,  R. 
which  shall  be  notice  to  all  the  parties,  Co.  v.  Fowler,  113  Mo.  458. 
is  not  sufficiently  complied  with   by  Iowa. — The  provisions  of  the  Code,  § 
stating  that  the    commissioners   shall  2590,  for  a  change  of  venue  in  civil 
meet  to  organize  and  hold  their  first  cases  are  applicable  to  proceedings  on 
meeting  in  a  certain  place  which  is  a  appeal  to  the  Circuit  Court  from  an 
populous  village,  embracing  two  square  award  of  damages  for  right  of  way  by 
miles  of  territory,  and  where  no  notice  a  sheriff's  jury.     Whitney  v.  Atlantic 
of  the  meeting  was  entered    in    the  Southern  R.  Co.,  53  Iowa  651. 
minutes  of   the   court.     Minneapolis,  Pennsylyanla.  —  The  proviso  of  the 
etc.,  R.  Co.  V.  Kanne,  32  Minn.  174, 17  first  section  of  the  Act  of  April  14, 1834, 
Am.  &  Eng.  R.  Cas.  122.  relative  to  the  removal  of  suits  brought 
LaCttiof  Vottea. — UnderN.  Y.  Code  by  and  against  railroad  companies  to 
Civ.  Pro.,  ^  3369,  eight  days'  notice  of  the  common    pleas    of  any    adjacent 
the  appointment  of  commissioners  of  county  through  which  the  road  of  the 
appraisal  shall  be   given,   and   of  the  company  is  not  located,  etc.,  does  not 
time  and  place  of  their  first  meeting,  apply  to  the  case  of  an  appeal  from  the 
and  the  court  has  no  power  to  shorten  report   of  the  viewers    appointed   to 
the  time  of  notice.     Manhattan  R.  Co.  assess  the  damages  occasioned  by  the 
V.  Stroub,  68  Hun  (N.  Y.)  90.  location  and  construction  of  the  road, 
1.  Nev.    Stat.    18(64-65,    427,  §    30;  when  it  assumes  the  form  of  a  suit  or 
Virginia,   etc.,  R.  Co.  v.  Lovejoy,  8  action  against  the  railroad  company. 
Nev.  100.  Pinneo  v.  Lackawanna,  etc.,  R.  Co.,  43 

Utile  Ftnt  Ma«tiiic  la  Mot  Held  at  the  Pa.  St.  361 . 

time  and  place  fixed  in  the  order,  a  4.  Allport  v.  Helena,  etc.,  R.  Co., 

second  order   made   at  a  subsequent  12  Mont.  279. 

term  may  fl*  a  new  time  and  place  of  5.  Parks  v.  Wisconsin  Cent.  R.  Co., 
meeting.  Gill  v.  Milwaukee,  etc.,  R.  33  Wis.  413,  where  it  is  held  that  every 
Co.,  76  Wis.  293.  person  is  presumed  to  be  credible  un- 
a.  Chicago,  etc.,  R.  Co.  v,  Wilkin-  til  the  contrary  is  shown,  within  the 
son,  42  Kan.  337.  meaning  of  a  provision  in  a  railroad 
Retxlal  after  &evenal.— When  a  con-  charter  that  "any  credible  person" 
demnation  case  has  been  appealed,  and  may  make  an  affidavit  for  a  change  of 
there  has  been  a  trial  and  judgment  venue  in  condemnation  proceedings, 
thereon,  which  has  been  reversed  on  Polnttiig  Out  Proper  County. — Upon  an 
error,  and  the  case  remitted,  it  is  law-  application  for  a  change  of  venue  on 
fulfor  the  justice  holding  the  circuit  appeal  from  the  award  of  commission- 
to  strike  a  jury,  and  set  the  case  for  ers,  under  the  charter,  if  the  party  ap- 
trial  on  a  day  fixed  by  him.    Pennsyl*  plying  does  not  furnish  to  the  court 
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requires  the  application  for  the  change  to  be  founded  upon  an 
affidavit,  a  verified  petition  will  be  r^[arded  as  an  affidavit' 

c.  Adjournments  and  Continuances — ^A^jonnmimti.— Com- 
missioners duly  appointed  and  duly  convened  may  adjourn  from 
time  to  time,  and  all  persons  notified  of  the  first  meeting  must  take 
notice  of  such  adjournments.*  A  majority  of  the  commissioners 
has  power  to  adjourn,^  but  an  adjournment  must  not  protract 
the  proceedings  beyond  the  time  allowed  for  their  completion.^ 
In  the  absence  of  a  regular  postponement  a  new  notice  is  neces- 
sary to  the  validity  of  a  subsequent  meeting.*^  A  charter  provi- 
sion allowing  the  judge  and  each  juror  a  certain  sum  ''  for  each 
day  "  employed,  impliedly  authorizes  the  judge  to  adjourn  the 
proceedings  from  day  to  day .• 

OontiiiiuknoM. — Surprise  is  a  ground  for  the  continuance  of  the 

proof  as  to  which  is  the  nearest  countj  ridge,  24  111.  119;  New  York,  etc.,R. 
in  which  a  fair  trial  can  be  had,  the  Co.  v.  Capner,  49  N.  J.  L.  555. 
court  may  deny  the  application.    Sim-  Taking    Defknlta. — After   a   hearing 
mons    V.  St.   raul,   etc.,   R.    Co.,    18  before    commissioners  had  been  ad- 
Minn.  184.  journed  several  times  because  of  the 

1.  Parks  V.  Wisconsin  Cent.  R.  Co.,  absence  of  a  certain  landowner,  it  was 
33  Wis.  413.  See  also  s'u^ra,  IV.  proven  by  the  company  that  counsel 
I.  In  General,  for  the  company  had   given  the  land- 

2.  Board  of  Supervisors  v.  Magoon,  owner  notice  of  the  time  to  which  the 
109  111.  142;  Leavenworth,  etc.,  R.  Co..  proceeding  was  adjourned,  at  which 
V.  Meyer,  50  Kan.  25.  time  the  company  would  proceed  to 

Irregular  AiJUoummeiit. — Where  com-  take  proofs,  and  that  the  counsel  for 
missioners  proceeded  to  lay  off  a  rail-  the  landowner  made  no  reply.  On 
road  route  after  proper  notice  by  that  day  the  commissioners  took  the 
publication  had  been  given,  and  after  evidence  offered  by  the  company  and 
continuing  their  labors  for  several  days  awarded  the  landowner  nominal  dam- 
adjourned  subject  to  the  call  of  tliepres-  ages.  It  was  held  that  a  modon  to 
ident  of  the  board,  embodying  their  open  the  default  was  properly  denied, 
doings  in  a  written  report  and  filing  the  Matter  of  Metropolitan  El.  R.  Co. 
same  in  the  office  of  the  county  clerk  (Supreme  Ct.),  55  N.  Y.  St.  Rep.  760. 
of  the  county  through  which  the  pro-  6.  Polly  v.  Saratoga,  etc.,  R.  Co., 
posed  railroad  was  located,  and  there-  9  Barb.  (N.  Y.)  449. 
after  convened  again  without  notice  to  Drawing  of  Jiiry. — In  a  proceeding  for 
any  one  and  proceeded  to  lay  off  a  the  assessment  of  damages  the  judge 
further  route,  it  was  held  that  such  made  an  order  appointing  a  time  and 
subsequent  proceedings  were  utterly  place  for  drawing  the  jury,  declaring 
void  as  to  all  parties  without  notice  of  therein  that  he  would  continue  the 
the  subsequent  meeting,  as  the  ad-  drawing  from  day  to  day,  if  necessarj, 
journment  of  the  commissioners  under  until  a  full  jury  should  be  obtained, 
the  circumstances  stated  was  an  aban-  This  having  been  duly  served  upon  the 
donment  by  them  of  the  proceedings  parties  interested,  and  a'  competent 
commenced  under  the  notice  origi-  number  of  jurors  drawn  at  the  ap- 
nally  given.  Memphis,  etc.,  R.Co.  v,  pointed  time,  the  judge  adjourned  the 
Parsons  Town  Co.,  26  Kan.  503,  14  proceedings  for  three  days  for  the  pur- 
Am.  &  Eng.  R.  Cas.  379.  pose  of  then  supplying  vacancies.  If 

8.  Matter  of    Newland    Ave.    (Su-  any  of  the  persons  drawn  should  be 

preme  Ct.),  38  N.  Y.  St.  Rep.  796,  15  unable  to  serve.     On   the  adjourned 

N.  Y.  Supp.  63.  day,   and   upon  satisfactory  evidence 

4.  Wood  t».  Highway  Com'rs,  62  that  two  of  the  persons  drawn  could 
111.  391;  Ruhland  v.  Hazel  Green,  55  not  attend,  the  judge  supplied  their 
Wis.  664.  places  by  a  second  drawing.    It  was 

5.  Mcpherson  v.  Holdridge,  24  III.  held  that  the  proceeding  was  regular. 
%%,  followed  in  Road  Com'rs  v.  Hold-  People  t^.  First  Judge,  2  Hill  (N.Y.)  398. 

564  Volume  VII. 


CoBdnet  of  the  Trial.         EMINENT  DOMAIN.  The  Hearing. 

proceeding,^  but  the  filing  of  pleadings  during  the  trial  term,  by 
order  of  the  court,  is  not.* 

2.  The  Hearing— Trial  of  Iitaes— ^.  In  General. — The  pro- 
ceedings before  the  commissioners  constitute  a  mere  assessment 
of  damages,  not  a  trial ;  the  trial  takes  place  previous  to  their 
appointment.* 

b.  Separate  Trials. — It  has  been  held  that  each  owner  of 
each  parcel  has  a  right  to  a  separate  trial  and  finding,  though  all 
may  be  embraced  in  one  application  ;^  but  the  better  opinion 
seems  to  be  that  the  court  is  not  required  to  grant  separate 

1.  niiutratioii. — Although  the  appro-  Party  DlBCiuBiDg  Merits  with  CommiB- 
priation  of  land  bj  a  railroad  is  com-  sLoser. — One  of  the  parties  should  not, 
plete  when  it  pays  into  the  court  the  in  the  absence  of  the  other,  be  allowed 
amount  of  damages  awarded  by  the  to  discuss  the  merits  with  the  commis- 
commissioners  and  takes  possession,  sioners.  Louisville,  etc.,  R.  Co.  v, 
still,  on  a  subsequent  trial  of  the  ques-  Barrett,  91  Ky.  487,  47  Am.  &  Eng.  R. 
tion  of  damages  before  a  jury  on  an  Cas.  169. 

appeal  from  the  award,  the  railroad  The  Defendant  Owner  may  Ol^eet  to 

may  in  reduction  of  the  damages  offer  the  entire   assessment,   where   others 

to  build  and  maintain  for  the  owner  are  interested,  as  well  as  to  the  amount 

open  crossings  to  aid  in  the  use  of  the  allowed   to   him.      Chicago,   etc.,   R. 

land  as  one  tract.    Such  an  offer  will  be  Co.  v.  Baker,  102  Mo.  553. 

considered  as  being  in  the  nature  of  an  Nonenlt. — A  company   in  possession 

amendment  to   the  petition,  and   the  and  operating  its  railroad  on  the  land 

defendants  will  be  entitled  to  a  post-  by  virtue  of  the  proceedings  cannot 

ponement    of   the   trial  if  surprised,  take  a  nonsuit  against  the  landowner's 

St.  Louis,  etc.,  R.  Co.  v.  Clark,  lai  consent.     Nevada,   etc.,  R.  Co.  v,  De 

Mo.  169.  Lissa,  103  Mo.  125,  following  Gray  v, 

2.  Chicago,  etc.,  R.  Co.  v,  Wilkin-  St.  Louis,  etc.,  R.  Co.,  81  Mo.  126. 
son,  42  Kan.  337.  DlemlssaL — Where  the  estimate  made 

Nor  will  the  reference  of  claims  by  county  commissioners  of  the  dam- 
against  a  railroad  to  an  auditor  entitle  ages  sustained  by  a  tenant  for  years,  in 
a  claimant  to  a  continuance  of  a  trial  consequence  of  the  location  and  con- 
on  appeal  from  an  award  of  arbitrators,  struction  of  a  railroad  over  his  estate, 
where  his  claim  is  not  yet  liquidated,  is  revised  by  a  jury,  on  the  petition  of 
and  consequently  cannot  be  reported  such  tenant,  the  verdict  of  the  jury 
to  the  auditor.  Brunswick,  etc.,  R.  set  aside  by  the  court  of  common 
Co.  r.  McLaren,  47  Ga.  546.  pleas,  and  the  case  remanded  to   the 

la  MftMgan  the  probate  court  can-  county  commissioners,  it  seems  that  it 

not  direct  a  continuance  of  a  proceed-  is  competent  to  the  commissioners,  on 

ing  before   commissioners   appointed  the  motion  of  the  petitioner,  to  dismiss 

bj  it.    Michigan  Cent.  R.  Co.  v.  Pro-  the   petition    for   a   jury,    bring  for- 

bate  Judge,  4B  Mich.  638,  14  Am.  &  ward  the   original  petition  and   sum- 

Eng.  R.  Cas.  351.  mon  the  reversioner  to  become  a  party 

3.  Manhattan   R.   Co.   v.   Kent,   80  thereto,  and  thereupon  to  proceed  to 
Hun  (N.  Y.)  559.  estimate  the  whole  damages,  and  to 

All  Parties  Interested  should  be  fully  apportion  the  same  between  the  parties 

heard  upon  the  merits  and  a  refusal  of  interested.     If  such  proceeding  be  ob- 

such  a  hearing  will  be  cause  for  reject-  jectionable,  it  can  only  be  excepted  to 

ing  the  report.     Jones  v.  Goffstown,  by  the  lessee,  and  not  by  the  proprie- 

39N.  H.  254.  tors   of  the   railroad.     Fitchburg   R. 

Otber  Interested  Persons  Not  Parties.  Co.  v.  Boston,  etc.,  R.  Co.,  3  Cush. 

—If  the  commissioners  learn  of  other  (Mass.)  58. 

interested  persons,  not  parties,  they  4.  Giesy  v.  Cincinnati,  etc.,  R.  Co., 
should  be  brought  in  and  their  dam-  4  Ohio  St.  308;  Philadelphia,  etc., 
ages  assessed  before  sending  the  case  Coal,  etc.,  Co.  v,  Chicago,  158  111.  9; 
to  a  jury.  Fitchburg  R.  Co.  v.  Bos-  Charleston,  etc..  Bridge  Co.  v.  Corn- 
ton,  etc.,  R.  Co.,  3  Cush.  (Mass.)  58.  stock,  36  W.  Va.  263. 
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trials  in  such  a  case,^  the  statute  not  requiring  such  a  procedure.* 
Where  the  parties  previously  agree  thereto,  the  court  may,  in  its 
discretion,  order  several  petitions  against  different  owners  to  be 
tried  together,'  the  jury  making  a  separate  assessment  of  dams^ 
to  each  owner.* 

c.  Oath — (i)  To  Jurors — ^VoooMity. — It  is  absolutely  essential  to 
the  validity  of  the  proceedings  that  the  jury  should  be  sworn  or 
affirmed,^  and  the  proceedings  will  be  quashed  if  this  was  not 
done.^  But  the  objection  must  be  raised  before  verdict,  or  it  will 
be  waived. "^ 

Yorm  and  8afflfii«&oj. — The  jury  should,  in  general,  be  sworn 
as  in  other  civil  cases.'  The  oath  is  to  be  construed,  not  by 
itself,  but  as  a  part  of  the  proceedings.  If  everything  the 
statute  requires  is  embraced,  in  substance,  mere  informalities,  not 
prejudicial  to  the  objecting  party,  will  not  invalidate  the  pro- 
ceedings.® 

1.  Kohl  V,  U.  S.,  91  U.  S.  367.  Co.  V,  Foreman,  24  W.  Va.  6fo,  ao 

8.  Fagan  v.  Chicago,  84  111.  237.  Am.  &  Eng.  R.  Cas.  315. 

8.  Burt  V.  Wigglesworth,  117  Mass.  Wlimt  Bnffldent. — The  jury  should  be 

302.  sworn  "  to  discharge  their  duties  fairij 

4.  Grayville,  etc.,  R.  Co.  v.  Christj,  and  to  the  best  of  their  ability,"  Owen 
92  III.  337.    Where  the  rights  of  one  v,  Jordan,  27  Ala.  608, 

will,  in  any  sense,  depend  upon   the        An  oath  in  the  form  prescribed  bj 

disposition  of  the  case  as  to  the  others,  the  statute,  with  the  addition  of  the 

then  each  partj  has  a  right  to  insist  on  words  "  if  anj,''  as  to  the  damages, 

all  the  others  being  before  the  court  administered  to  a  jury,  before  a  justice 

before  proceeding  to  trial.     Bowman  of  the  peace,  on  a  proceeding  to  estab- 

V.  Venice,  etc.,  R.  Co.,  102  111.  459.  lish  a  road,  does  not  render  the  pro- 

5.  Lumsden  v.  Milwaukee,  8  Wis.  ceedings  void.  The  error,  if  anj,  does 
485;  /»  r«  Nicetown  Lane,  11  Phila.  not  go  to  the  jurisdiction.  Hankinsff. 
(Pa.)  377;  State  v.  Oshkosh,  84  Wis.  Calloway,  88  111.  155. 

548.  Under  the  Mich.  Union  Depot  Act 

Statute   must  ProrUle  for  Oath. — ^In  of  1881,  the  following   oath   to  the 

Lumsden  xk  Milwaukee,  8  Wis.  485,  a  jury  is  sufficient,   namely,   that  thej 

charter  not  providing  for  swearing  the  would  '*  justly  and  impartially  ascer- 

jury  was  held  unconstitutional,  and  a  tain  and  determine  the  public  necessity 

proceeding  under  it  set  aside,  although  for  taking  and  using,  for  the  public 

the  jury  were,  in  fact,  sworn ;  that  fact  use,  the  parcel  of  land  described  in  the 

not  rendering  their    acts    any    more  petition  in  this  cause."     Fort-Street 

valid,  under  me  circumstances,  than  if  Union  Depot  Co.  v.  Morton,  83  Mich, 

they  had  acted  without  oath.  265,  47  Am.  ft  Eng.  R.  Cas.  41. 

•.  Bowler  v,  Perrin,  47  Mich.  154.  Wliat  &i8Qlllelent. — ^Anoatii  in  thefol- 

7.  Rockford,  etc.,  R.  Co.  v.  Mc-  lowing  words:  We  "do  solemnly  sf- 
Kiniey,  64  111.  338;  Long  v.  Commis-  firm  that  we  will  impartially  view  and 
sioners'  Ct.,  18  Ala.  482.  marie  out  said  road,  as  named  in  said 

8.  State  V.  Oshkosh,  84  Wis.  548;  order,  and  to  us  directed,  to  the  best 
Knauft  V.  St.  Paul,  etc.,  R.  Co.,  22  of  our  skill  and  ability,"  taken  by  the 
Minn.  173,  followed  in  Wilkin  v.  St.  jury  appointed  to  view  and  mark  out 
Paul,  etc.,  R.  Co.,  22  Minn.  177.  the  road,   is  not  a  substantial  com- 

A  Jury   «f  View  also  impaneled  to  pliance   with  the  requisition  of  the 
assess   damages   should   be  sworn  as  statute.     (Clay's  Dig.  507,  $  4>)    Mo- 
respects  the  latter  duty  also,  or  the  lett  v,  Keenan,  22  Ala.  4B4. 
omission  will  be  fatal.    Molett  v.  Kee-  It  seems  that  it  is  not  enough  for 
nan,  22  Ala.  484.  jurors  to  swear  that  they  will  "  exam- 

».  East  Saginaw,  etc.,  R.  Co.  V.  Ben-  ine   and  determine  the  necessity  of 

ham,  28  Mich.  459;   Grafton,  etc.,  R.  locating    and    constructing   a   ditch 
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Wlutt  tlie  Baoord  mnit  Uiow. — The  proceedings  will  be  quashed 
unless  the  record  shows  that  the  jurors  were  properly  swom,^  but 
on  the  question  whether  their  report  or  the  return  of  the  dieriff 
should  set  out  the  oath,  the  authorities  are  divided.^  A  mere 
recital  in  the  record  has  been  held,  in  some  cases,  to  he^rima 
facie  evidence,'  and  in  others  sufficient  evidence  of  the  due 
administration  of  the  oath  ;^  while  other  decisions  require  the 
facts  showing  a  Compliance  with  the  statute  to  appear  upon 
the  record.* 

(2)  To  Commissioners — ^iTMeMity. — According  to  the  weight  of 
authority,  unless  the  commissioners  are  sworn  faithfully  to  dis- 
charge their  duties,  in  compliance  substantially  with  the  statu- 
tory form,  if  any,  all  their  proceedings  will  be  void.® 

r. — The  oath  need  not  be  in  the  precise  language  of  the 


described  as  follows,"  etc.,  as  the  con-  "were  duly  impaneled  and  sworn,  ac- 

stitution  requires  them  to  determine  cording    to   law,   to    discharge    tlieir 

the  necessity  of  taking  land  therefor,  duties,"  the  return  must  be  considered 

and  the  compensation  to  be  paid  for  as  a  statement  that  the  proper  oath  was 

it.    Bowler  v.  Perrin,  47  Mich.  154.  administered  to  the  jury,  and  not  as  a 

Immlaxttlefl  must  be  Ol^eotad  to. —  mere  recital  of  the  substance  of  the 

In  a  proceeding  by  a  city  or  village  to  oath  administered.    New  Orleans,  etc., 

condemn  land,  the  jury  were  sworn  to  R.  Co.  v.  Hemphill,  35  Miss.  17. 

ascertain  and  report  the  just  compen-  4.  McAlliller    v,   Horton,   75   Ala. 

sation,  etc.,  according  to  the  facts  In  491;    New  Orleans,   etc.,    R.   Co.   v. 

the  case  as  they  should  be  made  to  ap-  Hemphill,  35  Miss.  17;  Hannibal,  etc., 

pear  from  the  evidence  adduced,  "  the  R.  Co.  v,  Morton,  27  Mo.  317 ;  Lyon  v. 

argument  of  counsel  and  the  instruc-  Green  Bay,  etc.,  R.  Co.,  42  Wis.  538. 

tions  from  the  court."    The  oath,  as  to  6.  In  re  Nicetown  Lane,  11  Phfla. 

the  arguments  of  counsel  and  instruc-  (Pa.)  377;  Bowler  v.  Perrin,  47  Mich, 

tions  of  the  court,  was  held  to  be  im-  154;    Walters  v.   Houck,  7  Iowa  73; 

proper,  but  as  there  was  no  objection  State  v.  Van  Geison,  15  N.  J.  L.  339. 

to  the  irregularity,  and  as  the  record  6.  Crossett  i^.  Owens,  no  III.  378; 

failed  to  show  that  the  case  was  argued  Virginia,  etc.,  R.  Co.  v.  Lovejoy,  8 

or  that  the  court  instructed  the  jury,  Nev.  100,  and  cases  cited  as  regards 

the  error  was  no  ground  of  reversal,  oath  to  Jurors,  supra. 

Cahiil  V,  Norwood  Park,  149  111.  1^6.  All  tbe  OotmnlaslOBen  must  be  sworn, 

Place  of  Taking  Oatll.  —  It  is  not  nee-  and  the  omission  to  swear  one  or  two 

cssary  that  the  jury  be  sworn  on  the  of  them  is  as  fatal  as  though  none  were 

lot  to  be  condemned ;   if   they   meet  sworn.     State  v,  Davis,  13  N.  J.  Li  10; 

there,  they  may  be  sworn  elsewhere.  State  v.  Ayres,  15  N.  J.  L.  479;  State 

Baltimore,  etc.,  R.  Co.  v.  Van  Ness,  4  v.  Hart,  17  N.  J.  L.  185 ;  In  re  Broad 

Cranch  (C.  C.)  595.  St.  Road,  7  S.  &  R.  (Pa.)  444. 

1.  Bowler  v,  Perrin,  47  Mich.  154;  In  HlBSOUl  they  need  not  be  sworn 

/•r^  Nicetown  Lane,  11  Phila.  (Pa.)  in  the  first  instance;  it  is  enough  If 

377-  their  report  is  under  oath.    Cory  v. 

S.  That  such  oath  should  be  set  out,  Chicago,  etc.,  R.  Co.,  100  Mo.  282, 

see  Walters  v,  Houck,  7  Iowa  72 ;  /«  44  Am.  &  Eng.  R.  Cas.  183 ;  Warren 

re  Nicetown  Lane,  11  Phila.  (Pa.)  377.  v,  Gibson,  40  Mo.  App.  469. 

That  it  need  not  be,  see  Bowler  v.  Per-  In  New  Jersey  the  oath   is   unncces- 

rin,  47  Mich.  154;  Tide  Water  Canal  sary  unless  tlie  act  under  which  the 

Co,  V,  Archer,  9  Gill  ft  J.  (Md.)  479,  proceeding  is  taken  requires  one.   Mil- 

)^ere  merely  the  substance  of  the  oath  lert».  Craig,  11  N.  J.  Eq.  175. 

is  said  to  be  enough.  Kew    AiiinlsiineBt.  —  Having   once 

3.  Lowndes   County  v,    Bowie,    34  been  sworn,  the  commissioners  need 

Ala.  461.  not  be  resworn  on  making  a  new  ap- 

Whk  Hot  a  Mere  Reeital. — Where  a  praisement  by  order  of  the  court.  Low 

sheriff  returns  that  a  jury  of  inquest  v.  Galena,  etc.,  R.  Co.,  18  111.  324. 
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statute  so  long  as  it  embraces  the  substance  thereof.^  But  it 
must  cover  all  the  requirements  of  the  statute,^  and  must  be 
administered  by  an  officer  duly  qualified  by  law.^ 

WhM  tlM  Booord  mnft  flhow. — The  record  must  show  that  the  com- 
missioners were  duly  sworn  according  to  law  before  entering  on 
their  duties.^  In  some  jurisdictions  this  may  be  shown  by 
recitals  in  the  record  to  that  effect  ;*  in  others  the  facts  must  be 
stated,  showing  what  duties  they  were  sworn  to  perform,'  or  the 
form  of  oath  taken  should  be  set  out.'' 

(3)  To  Appraisers  and  Viewers. — Appraiien  or  surveyors  of  high- 
ways must  not  only  take,  but  must  subscribe,  the  oath  required 
by  the  statute,  or  their  return  of  a  road  will  be  quashed.' 

1.  Matter  of  Lexington    Ave.  (Su-  Railroad    Act  of   1872  operates  as  a 

preme  Ct.)T44N.  Y.St.  Rep.  387.  repeal  of  all  special  charters  granted 

niutxmtlona. — Thus  the   use  of  the  prior  thereto,  so  far  as  the  same  relate 

word  ** declare"  in  place  of  the  stat-  to  the  condemnation  of  lands;  and  its 

utorj  word  "promise"  is  not  fatal,  provisions  relating  to  the  form  of  oath 

Bassett  v.  Den,  17  N.  T.  L.  432.  that  must  be  taken  by  commissionen 

The  statute  requirea  an  oath  "fairly  appointed    to     appraise     lands  con- 

and  impartially  to  execute  the  duties  demned    governed    after  its  passage, 

imposed  upon  them  by  this  act."    The  though    the  commissioners  were  ap- 

oath  taken  was  '*  that  they  will  fairly  pointed   before  its  enactment.    Bohl- 

and  impartially  execute  the  duties  im-  man  v.  Green  Bay,  etc.,  R.  Co.,  40 

posed   upon  them   by  the  above  ap-  Wis.  157. 

pointment,"  and  it  was  held  to  be  suf-  8.  State  v.  Bayonne,  35  N.  J.  L.476. 

ficient.     State  v,  Trenton,  35  N.  J.  L.  If  the  Statute  Prescribee  Ho  Fonn  of 

485.                                           "  oath,    general    language  may  be  cm- 

The  omission  of  the  word  "faith-  ployed,  such  as  that  they  will  "faith- 
fully "  from  the  constitutional  oath  fully  and  impartially  discharge  the 
required  to  be  taken  by  commis-  trust  reposed  in  them,"  or  "faithful!/ 
sioners  is  sufficient  to  invalidate  the  and  impartially  perform  the  service  to 
proceeding,  unless  the  parties  can  be  which  they  are  appointed."  Com.  r. 
held  to  have  waived  the  objection  by  Westborough,  3  Mass.  406. 
going  on  without  calling  attention  to  4.  Breckinridge  v.  Ward,  i  T.  B. 
the  defect  until  the  report  was  made.  Mon.  (Ky.)57;  Virginia,  etc.,  R.  Co. 
Matter  of  Gilroy,  85  Hun  (N.  Y.)  424.  v.    Lovejoy,    8   Nev.    100;  Fisher  v. 

An  oath    "faithfully  to  discharge  Smith,  5  Leigh  (Va.)  611. 

their  duties  "  is  insufficient  where  the  5.  Long  v.  Commissioners'  Ct.,  18 

statute  (Pa.  Act  June  13,  1836,  §  53)  Ala.   482;    Hannibal,  etc.,  R.  Co.  p. 

requires    an    oath   to    perform    their  Morton,  27  Mo.  317;  Lyon  r.  Green 

duties  "  impartially  and  according  to  Bay,  etc.,  R.  Co.,  42  Wis.  538,  disii*- 

thebestof  their  judgment."     Cambria  guishing  Moore  t;.  Superior,  etc.,  R. 

St.,  75  Pa.  St.  357.    But  in  a  later  case  Co.,  34  Wis.    173,   and    Bohlman  f. 

under  the  same  statute  an  oath  "to  Green  Bay,  etc.,  R.  Co.,  40 Wis.  157- 

perform  tlieir  duties  in  the  premises  €.  Keenan  v.  Dallas  Countj,  26 Ala. 

according  to  law,"  was  held  sufficient.  568;  Crossett  v.  Owens,  110  III.  37^- 

Paschall  St.,  81  Pa.  St.  118.  7.  Walters  v,  Houck,  7  Iowa  72. 

8.  The  statute  required  an  oath  to  8.  Fisher  v.  Allen,  8  N.  J.  L.  301; 

supfort  the  constitutions  of  the  United  State  v.  Barnes,  13  N.  J.  L.  268. 

States  and  of  the  state,  and  faithfully  On    Eeajmraisal.  -—  But    when  once 

to    discharge  their  duties,   etc.      An  sworn  they  need  not  be  resworn  when 

oath  omitting  the  requirement  in  italics  the  matter  is  referred   back  to  them 

was  held  insufficient,  and  the  proceed-  for  reappraisal.     Low  f.  Galena,  etc., 

ings  were  held  void  for  want  of  juris-  R.  Co.,  18  111.  324. 

diction.     Bohlman  v.  Green  Bay,  etc..  Form. — In  the  absence  of  a  statutory 

R.  Co.,  40  Wis.  157.  form  of  oath  they  may  be  sworn  to 

WlMOiudiL    Statute.  — Wis.    General  ''faithfully,    justly,    and    impartial!; 
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Tlewen. — Unless  the  viewers  were  sworn  before  they  entered 
upon  their  duties  their  report  will  be  set  aside,^  and  a  judgment 
entered  thereon  will  be  void.^  The  oath  may  be  administered  by 
a  justice  of  the  peace,'  and  should  be  that  they  will  perform  their 
duties  "impartially,  and  to  the  best  of  their  judgment/'^  In 
some  states  the  due  taking  of  the  oath  is  sufficiently  shown  by  a 
recital  in  the  juror  s  report  or  return  ;^  in  others  such  recital  is 
insufficient,  the  statute  requiring  the  oath  itself  to  be  set  out  in 
the  record,®  or  proof  of  its  administration  to  be  made  by  the 
official  certificate  or  testimony  of  the  officer  before  whom  it  was 
taken.'' 

(4)  To  Arbitrators, — Where  the  damages  are  assessed  by  arbi- 
trators agreed  upon  by  the  parties,  such  arbitrators  and  the 
umpire,  if  any,  should  be  sworn.® 

d.  Submission  of  Similar  Issues  to  Same  JuRY.-^Ordina- 
rily  the  same  jury  may  assess  the  damages  to  several  tracts  of 
land  owned  by  different  persons  but  embraced  in  the  same  peti- 
tion.®   This  is  discretionary  with  the  court, ^^  and  the  same  prin- 

appraise  the  value  or  values   of  said  In  Maine  they  need  not  be  sworn 

parcels  of  land,  and  of  the  respective  even   though   the  submission  confers 

interests  therein,  to  the  best  of  their  upon   them  the   powers    of    commis- 

skill  and  judgment,"     Shoemaker  v.  sioners,  who  by  law  must  act  under 

U.  S.,  147  U.  S.  282.     And  see  Com.  oath.     Bradstreet  xk  Erskine,  50  Me. 

V.  Westborough,  3  Mass.  406.  407. 

1.  Elliot  V.  Lewis,  i  A.  K.  Marsh.  In  Dllnole,  if  the  submission  does 
(Ky.)  453;  Grimes  T/.  Doyle,  Sneed  not  require  the  arbitrators  to  be  sworn, 
(Ky.)  58;  In  re  Broad  St.  Road,  7  S.  the  award  reached  by  them  without 
&  R.  (Pa.)  444;  Bryson's  Road,  2  P.  being  sworn  is  valid  as  a  common-law 
&  W.  (Pa.)  207.  award,  whether  it  be  such  an  award  as 

2.  Frith  v.  Justices,  etc.,  30  Ga.  723,    judgment  may  be   rendered  upon  or 
S.  State  V.  Hutchinson,  10  N.  J.  L.     not.     Kankakee,  etc.,  R.  Co.  t;.  Alfred, 

342.  3  111.  App.  511. 

4.  In  re  Road  in  East  Donegal  Tp.,  9.  Gray vi He,  etc.,  R.  Co.  v.  Christy, 

90  Pa.  St.  190.  92  III.  337;  Levee  Com'rs  v.  Allen,  60 

0.  Wood  V,  Campbell,  14  B.  Mon.  Miss.  93. 

(Ky.)  339;  Hannibal,  etc.,  R.   Co.  v.  Under  a  statute  which  directs  that 

Morton,  27  Mo.  317;    In  re  Road  in  when  two  or  more  persons  apply  at  the 

East  Donegal  Tp.,  90  Pa.  St.  190.  same  time  to  the  county  commissioners 

«.  Keenan  v.  Dallas  County,  26  Ala.  for  a  jury  to  assess  damages  caused  by 

568.  the  laying  out  of  a  highway  or  railroad, 

7.  Dollarhide  v.  Muscatine  County,  "  the  said  commissioners  shall  cause 
1  Greene  (Iowa)  158.                            '  all  such  applications  to  be  considered 

Ckdlftleral  AUadL — ^The  oath  of  the  and  determined  by  the  same  jury/' the 
viewers  appointed  to  examine  a  pro-  most  proper  course  for  the  commission- 
posed  route  for  a  road  not  being  juris-  ers  is  to  issue  a  single  warrant  to  an 
dictional,  the  fact  of  its  not  being  in  officer,  reciting  all  the  cases  that  are  to 
the  form  prescribed,  or  a  failure  of  the  be  heard  by  the  jury.  If  separate  war- 
record  to  show  that  any  oath  was  taken,  rants  for  each  case  be  issued  by  the 
cannot,  in  a  collateral  proceeding,  Ije  commissioners,  yet  if  the  officer  sum- 
heard  to  affect  the  validity  of  the  or-  mon  a  single  jury,  who  hear  and  deter- 
dcr  for  the  road.  -The  same  may  be  mine  each  case,  their  verdicts  will  not 
said  of  any  other  errors  not  affecting  be  set  aside  merely  because  several 
the  jurisdiction.  Henline  v.  People,  warrants  were  irregularly  issued.  Wy- 
81  111.  269.  man  v.    Lexington,   etc.,  R.   Co.,    13 

8.  Anderson  v.  Ft.  Worth,  83  Tex.  Met.  (Mass.)  316. 

107.  10.  Concordia  Cemetery  Assoc,  v, 
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ciple  applies  where  different  persons  have  several  and  distinct 
interests  in  the  same  tract ;  but  the  compensation  to  each  owner 
should  be  separately  assessed.^  So  two  petitions,  one  for  datnages 
for  taking  land  for  a  highway,  and  the  other  for  damages  to  the 
same  land  for  altering  the  grade  of  the  way,  may  be  submitted 
together  to  one  jury.^  And  a  reassessment  may  be  by  the  same 
tribunal  where  the  error  in  the  original  assessment  was  merely 
formal.* 

e.  Questions  to  be  Passed  Upon  by  Commissioners — ^in 
Geneni. — ^The  commissioners,  in  railroad  cases,  are  the  judges  of 
the  law  as  well  as  of  the  facts.^  It  is  their  sole  office  to  estimate 
and  ascertain  the  value  of  the  land  taken,^  and  the  improvements 
thereon,  with  the  damages  to  be  sustained  by  reason  of  the 
taking,®  or  by  reason  of  the  acts  of  the  condemning  party,  where 
such  acts  are  authorized  by  its  charter.'' 

They  may  allow  amendments  to  the  petition,  after  hearing  the 

Minnesota,  etc.,  R.  Co.,  121  111.  199,  Flint,  etc.,  R.  Co.  v.  Detroit,  etc.,  R. 

30  Am.  &  Eng.  R.  Cas.  363.  Co.,  64.  Mich.  350. 

1.  Bowman  v,  Venice,  etc.,  R.  Co.,  5.  Matter  of  Thompson  (Supreme 

loa  111.  459,    14  Am.  &  Eng.  R.  Cas.  Ct.),  5  N.   Y.  Supp.  370;   Hooker  v. 

338;  Grayville,  etc.,  R.Co.  v.  Christy,  Montpelier,  etc.,  R.  Co.,  62  Vt.  47. 

92  111.  337;  Giesr  v.  Cincinnati,  etc..  Quantity. — Under  the  act  incorporat- 

R.  Co.,  4  Ohio  St.  308.  ing  the  Carolina  Central  R.  Co.,  and 

Bach  Cases  must  be  Tried  Togetber. —  providing    for    the  condemnation  of 

Where  there  are  two  or  more  conflict-  land  for  the  construction  and  opera- 

ing  claims  to  the   same   parcel,   and  tion  of  the  road  (N.  Car.  Laws  1872-73, 

more  than  one  demands  a  trial  by  jury,  c.  75,  §§  9,  10),  it  is  the  duty  of  the 

such  trials  must  be  before  the  jury  at  cotnmissioners  appointed  by  the  court 

one  and  the  same  time.     Charleston,  not  only  to  ascertain  the  value,  but 

etc..  Bridge  Co.  v.  Comstock,  36  W.  also  the  quantity  of  the  land  which  it 

Va.  263.     See  also  supra^  X.  2,b.  Sep-  is  necessary  to  appropriate;  and  the 

arate  Trials.  landowner  does  not  waive  his  right  to 

8.  Dickenson  v.  Fitchburg,  13  Gray  insist  on  the  performance  of  his  duty 

(Mass.)  546.  by  failing  to  answer  the  allegations  m 

8.  Readington  Tp.  v,  Dilley,  24  N.  the  petitioner  as  to  the  quantity  neces- 

T.  L.  209;  Road  in  Chartiers  Tp.,  34  sary.     Carolina  Cent.  R.  Co.  v.  Lore, 

Fa.  St.  413.  81  N.  Car.  434;  Carolina  Cent.  R.  Co. 

But  a  denial  of  the  petitioner's  incor-  v,  Phillips,  78  N.  Car.  49. 

poration  and   issues  as  to  value  and  If  the  valuation  be  made  before  the 

resultant    damages    cannot    be    tried  company  enter,  they  may,  it  seems, 

together.      Oregon   Cent.    R.   Co.   v,  take  any  quantity  of  land  they  may 

Wait,  3  Oregon  91;  Oregon  Cascade  deem  necessary ;  but  if  they  enter  Upon 

R.  Co.  V,  Baily,  3  Oregon  164;  Ore-  the    land  without  having   purchased 

gon  Cent.  R.  Co.  v.  Wait,  3  Oregon  428.  and  before  valuation,  the  charter  fixes 

4.  Port  Huron,  etc.,  R.  Co.  v.  Voor-  the  quantity  to  the  use  of  which  they 

heis,  50  Mich.  506,  14  Am.  &  Eng.  R.  are  entitled  at  one  hundred  feet  on 

Cas.  227.  each  side  of  the  road,  and  that  quantity 

InstmetloiiB  need  not  be  given   by  they  may    be    required    to    pay  for. 

the  court  to  the  commissioners  as  to  Greenville,    etc.,   R.   Co.    t».   Nunna- 

their  duties  in  assessing  the  damages,  maker,  4  Rich.  (S.  Car.)  107. 

unless  requested.  Chicago,  etc.,  R.  Co.  6.  Bennett  v,  Boyle,  40  Barb.  (N. 

•y.  Randolph  Town-Site  Co.,  103  Mo.  Y.)     551;    Greenville,    etc.,    R.    Co. 

451,  47  Am.  &  Eng.  R.  Cas.  118.    And  v.    Nunnamaker,    4    Rich.   (8.  Car.) 

It  has  been  held  not  error  for  the  court  107. 

to  refuse  to  instruct  the  commission-  7.  Vermont  Cent.  R.  Co.  v,  Baxter, 

ers  at  the  request  of  the  respondent.  22  Vt.  365. 
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parties  and  before  issuing  a  warrant  for  a  jury^^  and  hear  objec- 
tions, with  a  view  to  the  correction  of  mistakes.^ 

Titb. — The  Question  of  title  cannot  be  litigated  before  the 
commissionersi^  and  they  cannot  assess  the  damages  of  a  party 
claiming  an  equitable  interest  in  the  lands.^ 

Oorpmtt  BilitMee  and  Bight  to  Gondram. — The  commissioners  have 
no  power  to  pass  upon  the  question  of  the  corporate  existence 
of  the  petitioning' party ,^  or  its  right  to  condemn  the  property 
for  the  purposes  named.® 

CtDitai  of  OviMr. — Nor  can  they  inquire  as  to  the  consent  of  the 
owner  to  the  taking.'' 

cuiMtngi. — Nor  can  they  establish  private  crossings,  other  than 
farm  crossings,  or  otherwise  limit  or  restrict  railroads  in  the  free 
enjoyment  of  their  roadways  within  their  proper  location.^ 

/.  Functions  and  Powers  of  Officer  Presiding  over 

Jury. — Interest  in  the  event  disqualifies  one  appointed  to  preside 
over  the  jury.®  A  deputy  may  preside  in  place  of  the  sheriff 
during  his  absence.^^  The  particular  functions  of  the  officer  pre- 
siding over  the  jury  in  condemnation  proceedings  vary  according 
to  the  statutes  in  the  jurisdiction  where  he  sits.^^     It  is,  however, 

1.  Grand  Tunction  R.,  etc.,  Co.  v.  8.  Hewett    v.  County  Com'rs,  85 

Middlesex  (Jountj,   14  *  Gray   (Maas.)  Me.  308. 

553.  9.  Merrill    v,   Berkshire,    zz    Pick. 

9.  In  re  Clear  Lake  Water  Co.,  48  (Mass.)  269,  holding,  however,  that  the 

Gal.  586.  objection  is  waived  bj  proceeding  to 

9.  Spring  Vallej  Water  Works  v,  trial  with  knowledge  of  the  fact. 

San  Francisco,  2a  Cal.  434 ;  San  Fran-  Kajor. — In  a  street  opening  case,  the 

Cisco,  etc.,  R.  Co.  v,  Mahoney,  29  CaL  fact  that  the  major  of  the  city  was  the 

i\2\  Wilcox  -v,  Oakland,  49  Cal.  29;  owner  of  a  lot  on  the  street  was  held 

Port  Huron,  etc.,  R.  Co.  v,  Voorheis,  not  to  disqualify  him  from  presiding  in 

50  Mich.  506,  Z4  Am.  &  £ng.  R.  Cas.  the  mayor's  court  in  which  the  pro- 

327;  R086  V.  Elisabethtown,  etc.,  R.  ceeding  was  tried,   his  duties  being 

Co.,  20  N.  J.  L.  230.  ministerial     merely.      Lexington     v. 

C  Mclntyre  v.  Easton,  etc.,  R.  Co.,  Long,  3Z  Mo.  369. 

aS  N.  ].  Eq.  425,  holding  that  their  iO.  Tripp  v,  Bristol  County,  2  Allen 

province  is  to  estimate  the  value  of  the  (Mass.)  556. 

land  and  the  damages  by  reason  of  the  XT  tbe  Bbarlff  la  DlsquaUflad  by  interest 

taking  of  it ;  and  all  claims  of  equitable  the  coroner  may  preside,  although  he 

estates  or  Uens  in  or  on  the  land  are  to  is  also  a    deputy    sheriff.     Wood  v, 

1)e  left  to  t>e  disposed  of  by  agreement  Quincy,  zz  Cush.  (Mass.)  487. 

of  the  parties,  or  by  the  appropriate  11.  In  Alateaaa  he  may  charge  the 

tribunal.  jury.     Owen  v,  Jordan,  27  Ala.  608, 

But  they  may  assess  damages  to  par-  holding  that  the  record  must  show  that 

ticular  persons  where  the  question  of  he  did  so  in  the  manner  directed  by  the 

title  is  raised,  under  a  statute  requiring  statute. 

them  to  ascertain  the  ownership  of  tbe  In  Kalne  he  is  not  authorized    to 

land.    Matter  of  Central  Park  Exten-  charge  the  jury,  under  a  statute  em- 

«on,  z6Abb.  Pr.  (N.  Y.  Supreme  Ct.)  powering  him  to  keep  order  and  ad- 

S6;  Winebiddle   v,  Pennsylvania   R.  minister  oaths  to  the  jury  and    the 

Co.,  2  Grant's  Cas.  (Pa.)  32.  witnesses.    But  where  this  assumption 

V.  Schroeder  v,  Detroit,  etc.,  R.  Co.,  of  power  is  exercised  at  the  request  of 

44  Mich.  387.  one  of  the  parties  to  the  proceeding, 

€.  Forbesf.  Delashmutt,68Iowa  Z64.  he  cannot  complain,  even  if  the  in- 

T.  Chesapeake,  etc.,  R.  Co.  v.  Pack,  structions  are  erroneous.    If  the  pre- 

6  W.  Va.  397.  siding  officer  gives  erroneous  instruc- 

671  Volume  VII. 


Condnet  of  tkd  TriaL         EMINENT  DOMAIN.  The  Hearing. 

generally  made  his  duty  by  statute  to  certify  his  rulings  if 
requested  by  either  party,  but  failure  so  to  request  is  a  waiver  of 
the  statutory  requirement.^  His  official  return  when  made  and 
filed  in  the  appellate  court  is  conclusive  and  not  open  to  alteration 
or  amendment.* 

g.  Questions  to  be  Considered  by  Jury — (i)  Matters  Cov- 
ered by  Award  of  Commissioners, — The  inquiry,  on  a  trial  by  a 
jury,  on  an  appeal  from  an  award  by  commissit!)ners  is  ordinarily 
confined  to  the  particular  matters  covered  by  the  award.'  Thus, 
where  an  unqualified  right  of  way  is  proposed  to  be  taken,  the 
jury  cannot  consider,  on  the  question  of  damages,  an  offer  by  the 
company,  made  on  the  appeal  but  not  made  before  the  commis- 

tions  to  such  jury,  whether  the  party  ceedings  which  take  place  before  him ; 

suffering  thereby  without  fault    may  and  in  such  a  case,  where  the  coroner 

not  obtain  relief  by  certiorari,  quoere.  presides,  it  is  no  objection  to  the  ver- 

McKenney  v.   Penobscot  County,  40  diet  that  the  juiy  are  not  attended  by 

Me.  136.  a  deputy  sheriff.     Pittsfield,  etc.,  R. 

In  IfasBaeliuBettB  the  officer  and  not  Corp.  v.  Foster,   i  Cush.  (Mass.)  480. 

the    jury    is  to    determine    the    con-  2.  Gay  v.  Gardiner,  54  Me.  477. 

struction  and  effect  of  a  former  verdict,  8.  Chicago,  etc.,  R.  Co.  v,  Grovier, 

Wilmarth  v.  Knight,  7  Gray  (Mass.)  41  Kan.685,39  Am.  &Eng.R.  Cas.  146; 

294,  and  to  pass  upon  the  admissibility  Burlington,  etc.,  R.  Co.  v.  Schluntz, 

of  evidence.     Merrill  v.  Berkshire,  11  14  Neb.  421,  14  Am.  &  Eng.  R.  Cas. 

Pick.  (Mass.)  269.     And  it  is  within  his  182. 

discretion  to  question  a  witness  on  a  Property  Not  Covered  by  Award. — Any 

material  point,  Fowler  v.  Middlesex  property  not  included  in  the  report  of 

County,  6  Allen  (Mass.)  92,  and  to  al-  the  award  will  not  be  affected  by  the 

low  a  plan,  not  proved  to  be  accurate,  proceeding ;  and  if  other  property  is 

to"  be  shown  to  the  jury,  as  a  general  occupied  or  used  by  the  company,  the 

representation    of    the   situation    and  damages  for  the  same  is  not  a  proper 

area  of  the  land.    Paine  v.  Woods,  108  subject  of  inquiry   upon  the  appeal. 

Mass.  160.  Chicago,  etc.,  R.  Co.  v,  Grovier,  41 

In  Mlclilgan  his  functions  are  purely  Kan.  685. 

advisory,  and  his  rulings  will  not  be  Interests  of  Party  Not  Appealing. — ^The 

reviewed  as  such,  but  only  as  the  action  commissioners  made  separate  awards 

of  the  jury.     Grand  Rapids,  etc.,  R.  in  favor  of  respondents,  as  owners,  and 

Co.  x;.  Chesebro,  74  Mich.46<S,  39  Am.  one  K,   as   mortgagee.     Respondents 

&  Eng.  R.  Cas.  159.  appealed  from  the  award  as  respected 

In  such  cases  an  appellate  court  will  their  damages,  but  K  did  not.     Pend- 

not  consider  questions  raised  on  merely  ing  the  appeal  K  became  the  owner  of 

technical  objections  to  the  admission  the  property  by  a  foreclosure  of  his 

or  rejection  of  testimony  by  the  jury,  mortgage  and   the  expiration  of  the 

though  in  accordance  with  the  magis-  period  for   redemption,  but  no  steps 

trate's  rulings.    Toledo,  etc.,   R.  Co.  were    taken    for    the    substitution   of 

V,   Dunlap,   47    Mich.   456,  5  Am.  &  parties  to  the  record  by  reason  thereof. 

Eng.    R.    (bas.  378,  followed  in  Fort-  It  was  held  that  on  the  trial  of  such 

Street  Union  Depot  Co.  v,  Jones,  83  appeal  before  the  jury  the  sole  qiies- 

Mich.  415.  tion  for  its  determination  was  the  pro- 

1.  Me.  Rev.  Stat.,  c.  18,  J  12;  Allen  priety  of  the  amount  awarded  by  the 

V.  Androscoggin  R.  Co.,  60  Me.  494.  commissioners  to  respondents  as  com- 

Proceedlngs  in  Part  before  Coroner. —  pensation  for  their  interest  and  estate 
Where  proceedings  for  the  assessment  in  the  property,  so  far  as  it  was  in- 
by  a  jury  of  damages  for  land  taken  juriously  affected  or  taken  by  the  corn- 
are  conducted  in  part  by  a  coroner,  pany,  and  that  such  compensation 
under  Mass.  Rev.  Stat.,c.  24,  §  23,  and  must  be  ascertained  by  the  jury  in 
in  part  by  the  sheriff,  it  is  the  duty  of  reference  to  the  same  estate  and  inter- 
each  of  those  officers  to  certify  the  pro-  est,  and  as  of  the  same  time,  as  was 
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sionerSy  to  maintain  for  the  owner  a  perpetual  crossing.^  Nor 
can  they  consider  negligent  or  wanton  injuries  done  in  construct- 
ing  the  road  which  were  not  brought  to  the  attention  of  the 
commissioners.* 

(2)  Amount  of  Compensation — ^In  Ctenonl. — The  sole  purpose  of 
the  investigation  is  to  ascertain  the  just  compensation  to  be 
made  to  the  landowner  for  the  property  taken  or  injured,  and  the 
statutes  contemplate  the  submission  of  no  other  questions  or 
issues  to  the  jury.^  The  submission  to  them  of  special  questions 

done  by  the  commissioners  in  making  certain  crossings,   in  order  to    limit 

their  award.     The  fact    that   K,  the  the  amount  of  damages  to  be  assessed, 

mortgagee,  had  become  the  absolute  St.  Louis,  etc.,  R.  Co.  v.  Clark,  zai 

owner  of  such  estate  pending  such  ap-  Mo.  169,  57  Am.  &  Eng.  R.  Cas.  54a. 

pealin  no  way  affected  the  question  to  -      2.  Burlington,     etc.,     R.    Co.    v, 

be   litigated   before    the  jury.      The  Schluntz,  14  Neb.  421,  14  Am.  &  Eng. 

award  as  to  K,  as  mortgagee,  not  hav-  R.  Cas.  182. 

ing  been  appeiiled  from,  was  conclusive  S.  O' Hare  v.  Chicago,  etc.,  R.  Co., 
as  between  K  and  the  company;  and  139  111.   151;  Vandegrift  v,  Delaware 
though  it  was  competent  evidence  as  R.  Co.,  2  Houst.  (Del.)  387;  Rippe  v. 
to  the  amount  of  his  damages — proper  Chicago,  etc.,  R.  Co.,  20  Minn.  187; 
for  the  consideration  of  the  jury  in  de-  Horner,  etc.,  Lateral  R.  Co.,  37  Pa. 
termining  the  amount  of  respondents'  St.   333 ;  Boyd  v.  Negley,  40  Pa.  St. 
damages — ^yet  it  was  not  conclusive.  377;  Atchison,  etc.,  R.  Co.  v.  Patch, 
Trogden  v.  Winona,  etc.,  R.  Co.,  2a  28  Kan.  470;   Wabaunsee  County  v. 
Minn.  198.  Bisby,  37  Kan.  253 ;  Mississippi,  etc., 
1.  Schermeely  v,  Stillwater,  etc.,R.  R.  Co.  v.  Rosseau,  8  Iowa  373;  Tur- 
Co.,  16  Minn.  506.  ner  v,  Holleran,  11  Minn.  253;  Warren 
BzeepOons.  — When  a  condemning  v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  18 
company  has  not  set  out  in  the  petition  Minn.  384 ;  Rippe  v,  Chicago,  etc.,  R. 
for  the  appointment  of  commissioners  Co.,  23  Minn.  18. 
the  plan  of  construction  of  its  railroad  The  QnestionB  to  be  Bubmltted  to  the 
over  the  condemned  land,  it  may,  on  jury  were  whether  the  property  of  the 
the  trial  before  a  jury,  disclose  and  complaining  parties  had  been  injured 
announce  such  plan,  and  in  that  case  by  the  company's  use  of  the  street, 
the  award  should  be    made  in  view  whether  this  injury  was  permanent, 
of  the  use  of  the  land  in  any  lawful  and,  if  so,  to  what  damages  they  were 
mode  within   such   plan,  which   plan  entitled.     There  was  no  error  in  re- 
ought,  if  required,  to  be  made  part  of  stricting  the  inquiry  to  these  points, 
the  record ;  but  if  it  omits  or  refuses  to  Guess   v.    Stone    Mountain    Granite, 
disclose  its  plan,  then  the  award  should  etc.,  Co.,  72  Ga.  320. 
be  made  in  view  of  the  use  of  the  land  It  is  peculiarly  for  the  jury,  under 
in  any  lawful  mode  whatever.     Pack-  the  direction  of  the  court,  to  fix  com- 
^rd  v.  Bergen  Neck  R.  Co.,  54  N.  J.  L.  pensation  for  and  damage  to  the  prop- 
553*  erty,  concerning  which  there  is  always 
Although  the  appropriation  of  land  great  conflict.     Siiodgrass  v.  Chicago, 
for  right  of  way  is  complete  when  the  152  111.  600. 

amount  of  damages  awarded  by  the  In  a  proceeding    to  ascertain    the 

commissioners  is  paid  into  court  and  compensation  payable  by  the  national 

possession  is  taken,   and   the   statute  government  for  flooding  lands  by  the 

declares  that  any  subsequent  proceed-  construction  and  maintenance  of  a  dam 

ings  shall  only  affect  die  amount  of  to  improve  the  navigation  of  a  river, 

compensation  to  be  allowed,  the  con-  the  question  whether  the  lands,  docks, 

<lemning  company  may,  upon  a  subse-  wharves,  piers,  and  structures  affected 

quent  trial  before  a  jury,  and  an  appeal  by  a  rise  of  water  lie  within  the  banks 

from  the  award,  announce  and  make  a  of  the  river  is  a  question  of  fact  to  be 

inatter  of  record,  if  not  done  in  its  pe-  determined  by  the  jury,  as  is  also  the 

tition,  that  it  intends  so  to  construct  its  further  question     whether   any    part 

n)ad8  as  to  reserve  to  the  landowner  within  the  banks  of  the  river  is  an 
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is  not  provided  for.* 

Amouit  of  Commisflloain'  Atrud  Vot  Biadiaf  on  Jnrjr.^^The  amount 
awarded  by  the  commissioners  does  not  conclude  the  jury,  who 
may  find  higher  damages.^ 

(3)  Power  to  Condemn  and  Question  of  Title-^t^mwe  to  Oondaaim. — 
This  question  can  only  be  raised  when  the  application  is  made 
for  the  appointment  of  commissioners,'  or  on  review  of  questions 

of  law  by  appeal,  certiorari,  or  some  other  direct  proceeding 
authorized  by  law.^    It    cannot    be    considered    on  the    jury 

obitruction  to  navigation.  Paine  Lum-  19  Minn.  500;  North  Eastern  R.  Co. 

ber  Co.  v,  U.  S.,  55  Fed.  Rep.  85A.  v.  Sineath,  8  Rich.  (S.  Car.)  185. 

On  appeal  to  the  Circuit  Court  from  Exooptioiu. —  Where  the  appraiaert 
theassessment  of  damages,  an  issue  was  appointed  to  assess  the  damages  re- 
framed  and  submitted  to  a  jury  in  the  -  ported  the  amount  thereof  at  three 
Circuit  Court  in  these  words :  '*How  hundred  dollars,  to  which  the  owner 
much  compensation  is  the  appellant  of  the  property  did  not  except,  but  the 
*  *  *  entitled  to  for  the  right  of  way  railroad  company  did,  upon  Uie  ground 
through  his  lands  ? "  It  was  held  that  that  such  assessment  was  excessive, 
the  submission  was  sufficiently  specific  and  appealed  to  the  superior  court, 
to  justify  the  jury,  in  accordance  with  where  the  jury  returned  a  verdict  for 
the  terms  of  the  statute,  in  estimating  a  greater  sum,  it  was  held  that  judg- 
npt  only  the  value  of  the  land  taken,  ment  could  not  properly  be  rendered 
but  also  such  special  damage  as  the  for  a  greater  amount  than  the  original 
construction  of  the  road  through  his  assessment,  aa  the  only  issue  on  the 
land  would  cause  to  the  landowner,  appeal  was  whether  such  assessment 
Bowen  r.  Atlantic,  etc.,  R.  Co.,  17  S.  was  excessive.  Durham,  etc.,  R.  Co. 
Car.  574,  14  Am.  &  Eng.  R.  Cas.  v.  Bullock  Church,  104  N.  Car.  535, 
332.  44  Am.  &  Eng.  R.  Cas.  151. 

1.  Toledo,  etc.,  R.  Co.  v.  Campau,  R«adlni;  Hotloe  of  Appeal. -^It  is  error 

83  Mich.  31,  followed  in  Toledo,  etc.,  to  permit  the  notice  of  appeal  to  be 

R.  Co.  V.  Campau,  83  Mich.  33.  read  to  the  jury  for  the  purpose 'of  in> 

niiMtratloni.  —  Under  Mass.  Stat,  of  forming  them  what  sum  the  commis- 
1873,  c.  189,  authorizing  the  taking  of  sioners  awarded,  Seefeld  v.  Chicago, 
land  in  Boston  for  a  post  office,  the  only  etc.,  R.  Co.,  67  Wis.  96;  but  whether 
issue  to  be  submitted  to  the  jury  is  the  such  error  would  of  itself  work  a  re- 
valuation of  the  land  taken;  the  ques-  versal  of  the  judgment  is  not  decided, 
tion  whether  a  case  has  arisen  to  which  Period  Oeverlng  Inquiry.  -^  In  New 
the  statute  applies  is  for  the  court.  Jersey  there  is  no  inflexible  rule  which 
Burt  V.  Brigham,  117  Mass.  307.  limits  the  period  over  which  the  in- 

Where  county  commissioners,  in  quiry  may  be  extended  as  to  the  mar- 
assessing  damages  for  land  taken  for  a  ket  value  of  the  lands  taken.  How 
railroad  before  Mass.  Act  of  1841,  c.  long  anterior  or  subsequent  to  the  first 
135,  was  passed,  awarded  a  sum  of  appraisement  the  investigation  may  be 
money  to  the  complainant,  and  also  carried  is  left,  in  a  great  measure,  to 
provided  that  the  proprietors  of  the  the  sound  discretion  of  the  court, 
road  should  make  and  maintain  certain  Montclair  R.  Co.  v.  Benson,  36  N.  J. 
fences  for  his  benefit,  and  such  com-  L.  557. 

plainant  appealed  from  the  award  of  But  in  Missouri  the  jury  are  con- 
the  commissioners  to  a  jury,  who  as-  fined  in  their  inquiry  to  the  time  of  the 
sessed  damages  in  his  favor,  but  made  first  appraisement,  and  cannot  consider 
no  order  in  their  verdict  as  to  the  any  change  in  the  condition  of  the 
fences,  it  was  held  that  the  proprietors  property  occurring  subsequently  there- 
of the  road  were  under  nojegalobli-  to.  Missouri  Pac.  R.  Co.  v.  Wem- 
gation  to  make  and  maintain  fences,  wag,  35  Mo.  App.  449. 
agreeably  to  the  award  of  the  commis-  8.  See  snpra^  IX.  5.  h.  Prerequisites 
sioners.  Morss  v.  Boston,  etc.,  R.  Co.,  to  Appointment, 
2  Cush.  (Mass.)  536.  4.  Miller  v»  Prairie  du  Chien,  etc., 

9.  St.  Paul,  etc.,  R.  Co.  v.  Murphy,  R,  Co.,  34  Wis.  533. 
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trial,^  and  the  landowner,  by  appearing  and  consenting  to  the 
selection  of  the  jury,  and  contesting  the  case  on  the  merits, 
waives  all  contest  with  regard  to  it.* 

Titto. — The  jury  has  nothing  to  do  with  the  question  of  title, 
and  cannot  consider  it.^ 

(4)  Necessity  of  the  Taking. — Ordinarily  the  question  of  the 
necessity,  expediency,  or  propriety  of  exercising  the  right  of 
eminent  domain  in  favor  of  railroads  is  for  the  legislature  to 
determine,^  and  is  not  to  be  tried  by  the  jury  in  a  condemnation 
proceeding  unless  the  statute  requires  it.^     In  other  condemna- 

1.  Packard  v.  Bergen  Neck  R.  Co.,  VII.  9.  Alleging  the  Necessity  of  the 
54  N.  J.  L.  553.  Taking  ;  VII.  14.    d.  Denying  Public 

2.  Lieberman  v.  Chicago,  etc.,  R.  Character  of  Use  or  Necessity  of 
Co.,  141  111.   140,  51  Am.  &  Eng.  R.  Taking. 

Cas.  581 ;  Miller  v.  Prairie  du  Chien,  6.  De  Buol  v.  Freeport,  etc.,  R.  Co., 

etc.,  R.  Co.,  34  Wis.  533.  iii  111.  499;  Kansas  City  v.  Baird,  98 

3.  Mansfield,  etc.,  R.  Co.  v.  Clark,  Mo.  215;  Boyd  v.  Neglej,  40  Pa.  St. 
3  Mich.  N.  P.  [Supp.]  119.  But  see  377;  Brown  v.  Peterson,  40  Pa.  St. 
contra,,  Thurston  v,  Portland,  63  Me.  373;  Burns  t^  Milwaukee,  etc.,  R.  Co., 
149.  9  Wis.  450. 

Laadflfwner  must  Prora  Title. — Where  niiistratioiiB.  —  In    proceedings    to 

the  plaintiff  failed  to  establish  title  ex-  condemn  a  railroad  right  of  way  in  a 

cept  to  an  undivided  interest,  but  the  public  street,  the  respondents,  whose 

jurj  assessed  and  allowed  him  damages  mill  property  fronted  on  said  street, 

as  &ie  owner  of  the  entire  tract,  it  was  contended  before  the  jury  that  there 

held  that  a  new  trial  should  be  granted,  was  no  necessity  for  taking  the  street 

Morin  V.   St.    Paul,  etc.,   R-  Co.,  30  for    such    right  of    way,  as  the  peti- 

Minn.  100,  10  Am.  &  £ng.  R.  Cas.  223.  tioner  could  lawfully  condemn  a  strip 

Where  two  contiguous  lots  consti-  of  land  belonging  to  another  railroad 
tuted  but  one  property,  and  it  was  company,  and  used  by  it  for  yard  pur- 
sought  to  appropriate  one  of  them  only  poses,  upon  the  opposite  side  of  the 
for  right  of  way  purposes,  but  the  com-  streetf  rom  respondents'  property ;  they 
missioners  assessed  the  damages  to  the  introduced  testimony  in  support  of 
whole  property,  and  the  person  to  such  contention,  and  their  counsel 
whom  the  notice  of  condemnation  was  urged  such  alleged  right  in  his  argu- 
glven  as  the  owner  thereof  appealed,  ment  before  the  jury.  The  court  held 
but  the  railroad  company  did  not  ap-  that  such  evidence  and  argument  must 
peal,  nor  in  any  other  way  raise  an  have  aifected  the  jury  in  determining 
issue  as  to  the  ownership  of  the  other  the  amount  of  damages  to  be  awarded 
lot,  it  was  held  that  Uie  legal  pre-  to  respondents,  which  the  petitioner 
sumption  arises  that  the  appellant  is  claimed  was  excessive,  and  that  the 
the  owner  of  both  lots,  and  it  is  not  jury  should  not  have  permitted  the 
necessary  for  him  to  prove  his  title  testimony  to  be  given,  nor  listened  to 
upon  the  trial  of  his  appeal.  Cummins  arguments  thereon.  Fort-Street  Union 
V.  Des  Moines,  etc.,  R.  Co.,  63  Iowa  Depot  Co.  v.  Backus,  92  Mich.  33. 
397j  17  Am.  &  Eng.  R.  Cas.  86.  The  question  at  issue  being  the  value 

Pleading  title,  see  snpra^  VII.  10.  of  land  proposed  to  be  taken  for  rail- 

Averments  as  to  Title.  road  purposes,  it  was  an  error  to  admit 

Plaintiff  cannot  raise  the  issue  of  evidence  to  show  that  thefe  was  no 

defendant's  title  for  the  first  time  after  route  by  which  the  proposed  railroad 

the  question  of  damages  has  been  sub-  could  be  built  except  across  the  land  in 

mitted  to  the  jury.    Bellingham  Bay,  question.     Union  Depot,  etc.,  Co.  v. 

etc.,  R.  Co.  V.  Strand  (Wash.   1896),  Bnmswick,  31  Minn.  297,  14  Am.   & 

44  P«ic.  Rep.  140.  Eng.  R.  Cas.  233. 

4.  See  sufra^   III.  3.  Determining  If  the  petitioner  already  has  the  right 

^estions  of  Necessity  and  Propriety  J  of  way  sought  by  another  route,  that 

'nicre  this  branch  of  the  subject   is  fact  is  proper  evidence  to  submit  to  the 

more  fully  considered.    See  also  ^i*/rff,  viewers  or  to  the  court  below  on  the 
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tions,  however,  the  statutes  in  many  of  the  states  expressly  pro- 
vide that  the  jury,  or  other  tribunal  assessing  the  damages,  shall 
make  a  finding  as  to  the  public  convenience  or  necessity  of  the 
proposed  improvement.^ 

(5)  Route. — ^The  route  of  the  road  is  not  among  the  issues 
submitted  to  the  jury  in  an  expropriation  proceeding.* 

A.  Right  to  Swear  Witnesses  and  Hear  Evidence— o» 

aiMloMn. — In  some  decisions  it  has  been  held  that  the  commis- 
sioners, unless  empowered  by  statute  to  do  so,  have  no  right  to 
swear  witnesses  and  hear  evidence ;  that  they  are  to  judge  only 
from  inspection  of  the  premises,'  and  after  hearing  the  parties  or 
their  counsel.^     Other  cases  concede  them  the  option  to  hear 

question  of  the  necessity  of  the  road;  etc.,  the  question  of  the  necessitj  for 

but  it  has  nothing  to  do  with  the  ques-  taking  the    property,    including   the 

tion  of  damages,  and  is  not  evidence  public  necessity  for   making  the  im- 

for  the  appellate  jury.    Boyd  t^.  Negley,  provement,   is  as  fully  committed  to 

40  Pa.  St.  377.  the  jury  as  is  the  question  of  compen- 

CaUfomia   Statnta.  —  Whether    land  sation.     Parks,  etc.,  Com'rsf.Moesta, 

sought  to  be  condemned  for  workshops  91  Mich.  149. 

is  necessary  for  that  purpose  is  a  ques-  2.  New    Orleans,    etc.,    R.    Co.  r. 

tion  of  fact  on   which   issue   may  be  Robertson,  34  La.  Ann.  865. 

joined  at  the  trial,  under  the  Code,  ^^  In  Michigany  where  by  statute  the 

465,1238.  Southern  Pac.  R.  Co.  V.  Ray-  jury  must  find  as  to  the  necessity  of 

mond,  53  Cal.  323,  distinguished  in  the  public  improvement,  they  cannot 

Moran  ?;.  Ross,  79  Cal.  159,  39  Am.  &  refuse  to  find  that  fact  on  the  ground 

£ng.  R.  Cas.  i.  that  a  more  suitable  location,  througii 

MasMtchiuette   Rule. — It   seems  that  lands  other  than  those  in    question, 

on  a  claim  for  damages  for  land  taken  could  have  been  made.     Grand  Rap- 

for  a  railroad  the  claimant  may  prove,  ids,     etc.,   R.    Co.    v,   Chesebro,   74 

by  the  testimony  of  the  engineer  who  Mich.  466,  39  Am.  &  Eng.  R.  Cas.  159. 

made  the  preliminary  surveys  and  plans  In  Minnesota  the  fact  that  a  strip  of 

for  such  road,  that  the  same  might  have  land  sought  to  be  condemned  in  the 

been  located,  pursuant  to  the  charter,  railroad's  terminal    city  affords  the 

in  various  modes  which  would  not  have  only  route  by  which  the  company  can 

required  the  taking  of  the  land  of  such  connect  with  other  roads  terminating 

claimant.     Com.   v,   Boston,   etc.,    R.  there,  may  be  considered  by  the  jury 

Co.,  3  Cush.  (Mass.)  53.  on  the  question  of  compensation  to  the 

PennflylTaala  Btatata. — Under  the  act  landowner.    Brisbine  v.  St.  Paul,  etc., 

incorporating  the  Delaware  &Schuyl-  R.  Co.,  23  Minn.  114. 

kill  Canal  Company,    the  jury    shall  S.  Vanwickle  v.  Camden,  etc.,  R., 

judge  whether  abridge  or  ford  be  nee-  etc.,  Co.,  14  N.  J.  L.  162,  qualified  in 

essary,  but  cannot  find  that  neither  is  Coster  v.  New  Jersey  R.,  etc.,  Co., 

necessary.    Delaware,  etc.,  Canal  Nav.  24  N.  J.  L.  730,  which  affirms  23  N.  ]• 

Co.  V.  Mifflin,  i  Yeates  (Pa.)  430.  L.  227. 

1.  Parks  and  BonleTardi. — Under  Act  4.  Readington  Tp.  v.  Dilley,  24  N. 

No.  388  of  Mich.  Local  Acts  of  1889,  J.  L.  209  (holding  that  it  is  discretion- 

which  provides  for  condemnation  pro-  ary  with  them  what  statements  they 

ceedings    by    the     commissioners    of  will  hear  and  what  documents  they  will 

parks   and  boulevards  of  the  city  of  examine);    Pennsylvania    R.    Co.    v. 

Detroit,  and  that  the  jury  impaneled  Keiffer,   22   Pa.    St.   356;   Lyman   v. 

therein  <*  shall  be  sworn  to  ascertain  Burlington,  22  Vt.  131. 

and  determine  the  necessity  of  taking  But  a  later  case  in  New  yersey  holds 

the  several  parcels  of  land  sought  to  that  they    may    acquire    informatioD 

be  taken  for  the  purpose  set  forth  in  affecting  their  action  from  others,  and 

the  petition,  and,  if  taken,  to  deter-  they  may  receive  it  in  their  discretion 

mine  and  award  to  each  person  enti-  under  oath.     Lehigh  Valley  R.  Co.  v. 

^led  thereto  the  proper  compensation,"  Dover,  etc.,  R.  Co.,  43  N.  J.  L.  528, 
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evidence  or  not  -}  and  still  others  hold  that  they  must  proceed 
according  to  the  ordinary  rules  of  evidence  and  receive  none  save 
legal  testimony.*  Inasmuch  as  they  may,  if  they  choose,  proceed 
without  the  aid  of  counsel,  the  practice  is  simple,  and  a  large 
discretion  is  allowed  them  in  admitting  or  rejecting  testimony.' 
But  it  is  their  duty  to  hear  all  the  legal  and  relevant  testimony 
offered  by  either  party  bearing  on  the  question  of  compensa- 
tion, and  their  refusal  to  do  so,  when  offered  in  due  time,  is 
ground  for  the  vacation  of  their  report,*  as  is  also  the  receiving 
by  them  of  incompetent  evidence  on   a  material  point.* 

Jury. — The  amount  of  compensation  is  to  be  determined  by  the 
jury  from  an  actual  survey  of  the  premises,  when  practicable,  their 
own  knowledge  of  values,  and  the  opinions  of  witnesses  familiar 
with  such  matters ;  but  they  are  not  bound  by  the  opinions  and 
estimates  of  the  witnesses  as  to  value  or  damages.®  The  jury  are 
left  free  to  determine  for  themselves,  not  only  what  information 
they  need,  but  how  and  from  what  source  they  will  obtain  it  J 

I.  Burden  of  Proof  as  to  Title. — Where  the  landowner  is 

14  Am.  &  Eng.  R.  Cas.  87,  qualifying  Turnpike  Co.,  16  Barb.   (N.  Y.)  100, 

Vanwickle  f.  Camden,  etc.,  R.,  etc.,  <:r»7/c«^</ in  Matter  of  New  York,  etc., 

Co.,  14  N.  J.  L.  162.  R.  Co.,  29  Hun  (N.  Y.)  i. 

1.  Rondout,  etc.,  R.  Co.  v.  Deyo,  5  6.  Green  v,  Chicago,  97  111.  370; 
Lans.  (N.  Y.)298;  Saint  Paul,  etc.,  McReynoldsv.  Burlington,  etc.,R. Co., 
R.  Co.  V.  Covell,  2  Dakota  483.  106 111.  152 ;  Princeton  t;.Gie8ke,  93  Ind. 

2.  Central  Pac.  R.  Co.  v.  Pearson,  102;  Kansas  City  v,  Kansas  Citj,  etc., 
35  Cal.  247;  Rochester,  etc.,  R.  Co.  R.  Co.,  84  Mo.  4x0;  Republican  Val- 
V.  Budlong,  6  How.  Pr.  (N.  Y.  ley  R.  Co.  v,  Arnold,  13  Neb.  485; 
Supreme  Ct.)  467.  Washburn  v.  Milwaukee,  etc.,  R.  Co., 

S.  Port  Huron,  etc.,  R.  Co.  v.  Voor-  59  Wis.  370. 

heis,  50  Mich.  506,  14  Am.  &  Eng.  R.  BzcepUon. — In   Tennessee^  however, 

Cas.  227,  quoted  in  Flint,  etc.,  R.  Co.  it  is  held  that  where  a  charter  author- 

V.  Detroit,  etc.,  R.  Co.,  64  Mich.  350.  izes  the   assessment   of  damages    for 

4.  Jones  v.  Goffstown,  39  N.  H.  254;  injuries  done  to  land  in  carrying  out 
Washington,  etc.,  R.  Co.  v,  Switzer,  the  purposes  of  the  petitioner's  char- 
26  Gratt.  ( Va.)  661.  ter,  by  a  jury  who  are  required  to  **go 

WalTer  of  Wltaesses  by  MiBUke. — ^A  on  the  premises ''  and  assess  the  dam- 
landowner  who  waives  his  Hght  to  ages  thereto,  such  jury  have  no  right  to 
produce  witnesses  before  the  commis-  examine  witnesses,  but  the  jurors  mem- 
sioners  and  consents  to  a  view,  under  selves  are  the  witnesses  respecting  the 
a  mistaken  belief  that  he  will  be  en-  facts  in  question,  and  their  report  must 
titled  to  a  rehearing  before  other  com-  be  based  upon  their  own  estimate  of 
missioners,  where  he  would  have  the  the  damages  after  a  personal  inspec- 
privilege  of  examining  witnesses,  may  tion  of  the  premises.  Stevens  v.  Duck 
have  the  award  set  aside  without  show-  River  Nav.  Co.,  i  Sneed  (Tenn.)  237. 
ing  any  fault  on  the  part  of  the  com-  See  further  on  this  topic,  infra^  Al. 
missioners  or  any  one  representing  the  View  of  Premises. 
company.  Matter  of  New  York,  etc.,  7.  Columbia  Delaware  Bridge  Co. 
R.  Co.,63  How.  Pr.  (N.  Y.  Supreme  v,  Geisse,  36  N.  J.  L.  537. 
Ct.)  265.  Betum  of  Bvldtnce  to  Court. — ^The 

5.  Petition  of  Landaff,  34  N.  H.  163.  provision  of  the  state  statute  requiring 
But  their  report  will  not  be  set  aside  a  sheriff's  jury  to  reduce  to  writing 

in  such  cases  unless  it  manifestly  ap-  and  to  return  to  the  clerk  of  the  court 

pears  that  the  complaining  party  has  the  testimony  taken  before  them,  does 

been  prejudiced  by  their  action.     Saint  not  apply  to  a  'trial  before  the  court 

Paul,  etc.,  R.  Co.  v,  Covell,  2  Dakota  itself  under  the  federal  statute.     Chap- 

483;  Troy,  etc.,  R.  Co.  v.  Northern  pell  v,  U.  S.,  160  U:  S.  499. 
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the  petitioning  party  he  must  prove  his  title,  unless  it  is  ad- 
mitted '}  and  he  can  only  recover  according  to  the  title  or  estate 
so  proved.^  But  when  proceedings  are  instituted  against  one  as 
the  owner  of  land  who  is  in  possession  thereof,  such  recognized 
owner  will  not  be  required  to  prove  his  title  to  the  land  at  the 
time  of  the  trial.* 

/.  Right  to  Open  and  Close — ^in  Oenerai. — ^The  party  who 
asserts  the  affirmative  of  the  issue,  and  upon  whom,  for  that 
reason,  is  the  burden  of  proof,  and  against  whom  the  issue  will 
be  decided  if  no  evidence  be  given,  is  entitled  to  open  and  close 
both  the  evidence  and  the  argument  to  the  jury.'* 

]Mior«ti(m  of  Conn. — Some  decisions  hold  that  it  is  discretionary 
with  the  judge  presiding  over  the  jury  jto  direct  which  party  may 
open  and  close,*  especially  where,  under  the  statutes,  the  burden 
of  proof  seems  to  be  partly  on  one  party  and  partly  on  the  other.* 

Landowner. — The  weight  of  authority,  in  railroad  condemnation 
proceedings,  concedes  to  the  landowner  the  right  to  open  and 
close,  no  matter  which  party  begins  the  proceeding.  The  amount 
of  the  damages  is  the  object  of  inquiry,  and  the  burden  of  proof 
is  on  the   landowner.^    And  the  rule  holds  good  where  both 

1.  Chicago,  etc.,  R.  Co.  v.  Cook,  43  defendant's  damages  did  not  exceed 
Kan.  83 ;  Deidrich  f.  Northwestern  the  sum  of  two  hundred  dollars,  and  a 
Union  R.  Co.,  43  Wis.  2^^  following  statement  in  the  answer  that  the  land 
Austin  V.  Rutland  R.  Co.,  45  Vt.  215;  sought  to  be  appropriated  was  of  the 
Walton  V.  Green  Bay,  etc.,  R.  Co.,  70  value  of  $234,  and  that  the  additional 
Wis.  414,  distinguished  in  Taylor  v.  damages  to  the  defendant  resulting 
Chicago,  etc.,  R.  Co.,  81  Wis.  82.  from   such    an    appropriation   would 

In    a  proceeding  to  ascertain   the  amount  to  $2,516,  the  defendant  was 

value  of  betterments  under   N.  Car.  permitted  to  open  and  close  the  case. 

Code,  ^^  473-480,  the  burden  is  upon  Oregon,    etc.,    R.    Co.   v.   Barlow,  3 

the  petitioner  to  show,  not  only  that  Oregon  311. 

he  believed,  but  that  he  had  good  rea-  5.  Charleston,  etc.,  R.  Co.  v.  Blake, 

son  to  believe,  his  title  to  the  premises  12  Rich.  (S.  Car.)  634. 

to  be  good  (at  least  until  he  made  out  8.  Warner  v.    Gunnison,    a   Colo. 

a  prima  facie  case,  when  the  burden  App.  430. 

shifted),  and  of  the  reasonableness  of  Diacretloii  of   CommlBSioiMin. — Com- 

this  belief  the  jury  must  be  the  judge;  missioners  of  appraisal,  under  N.  Y, 

and,  it  seems,  the  petitioner  is  compe-  General  Railroad  Act,  ^  15,  have  the 

tent  to  testify  to  his  belief  in  the  valid-  right  to  hear  the  proofs  and  allegations 

ity  of  his  title.     Carolina  Cent.  R.  Co.  in  such  order  as  they  may  deem  most 

V,  McCaskill,  98  N.  Car.  526.  conducive     to     justice     between    the 

2.  Robbins    v.   Milwaukee,  etc.,  R.  parties,  and  to  decide  which  counsel 
Co.,  6  Wis.  636.  shall   open   and   close  the  argument 

8.  Selma,  etc.,  R.  Co.  v.  Camp,  45  Albany  Northern  R.  Co.  v.  Lansing, 

Ga  180 ;  Peoria,  etc.,  R. Co.  v.  Bryant,  16  Barb.  (N.  Y.)  68,  criticised  in  Mat- 

57  111.  473 ;  Cummins  v.  Des  Moines,  ter  of  New  York,  etc.,  R.  Co.,  29  Hun 

etc.,  R.  Co., 63  Iowa 397, 17  Am.  &Eng.  (N.  Y.)  i. 

R.  Cas.  86;  Knauft  v.  St.  Paul,  etc.,  7.  ^rit^jiwaj.— Springfield,  etc,  R. 

R.  Co.,  22  Minn.  173.  Co.  v.  Rhea,  44  Ark.  258. 

X        ^l^^^-  ^^^  ^  74;  I  Whart.  Ev.,  Indiana. -^Grz^nd  Rapids,  etc.,  R. 

1^357 ;  McReynolds  v,  Burlington,  etc.,  Co.  v.  Horn,  41  Ind.  479. 

K.  Co.,  106  111.  152,  14  Am.  &  Eng.  R.  Massachusetts.  —  Connecticut  Rirer 

wJ^^'  xu      .  ^'  Co.  V,  Clapp,  I  Cush.  (Mass.)  559 

«fof       ".  .      ^^^"^^  ^^^  formed  by  a  J»r/if»«^/fl.— Minnesota  Valley  R. 

statement  m  the  complaint  that  the  Co.   v.  Doran,  17  Minn.  188,  former 
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parties  apply  for  a  jury,  each  filing  exceptions  to  the  commis- 
sioners' award.^  The  same  doctrine  has  been  followed  in  con- 
demnations for  other  than  railroad  purposes.^ 

Owtdwniiliig  Puty. — In  several  jurisdictions,  however,  in  an  assess- 
ment before  a  jury,  the  condemning  party  is  given  the  right  to 
open  and  close,  as  the  burden  rests  .upon  it  to  show  not  only  the 
necessity  for  the  taking,  but  the  value  of  the  land.* 

XL  View  of  Pbemuss — 1.  In  Oeneral. — In  some  states  the 
statutes  make  it  the  duty  of  the  jury  to  view  the  premises.^     In 


afptal  15  Minn.  230;  St.  Paul,  etc.,  R. 
Co.  V,  Murphy,  19  Minn.  500. 

Missouri,  —  St.  Louis,  etc.,  R.  Co. 
V.  North,  31  Mo.  App.  345,  351. 

Nebraska,  — Omaha,  etc.,  R.  Co.  v. 
Walker,  17  Neb.  432,  20  Am.  &  Eng. 
R.  Gas.  396;  Omaha,  etc.,  R.  Co.  v. 
Umstead,  17  Neb.  459. 

New  yersey.  —  Morris,  etc.,  R.  Co. 
V.  Boimell,  34  N.  J.  L.  474. 

South  Carolina. — Charleston,  etc., 
R.  Co.  V.  Blake,  12  Rich.   (S.  Car.) 

634- 

Admisrion  of  CaiiM  of  Actton. — 
Where,  in  a  suit  to  condemn  land,  the 
defendant  files  an  admission  of  plain- 
tiff's cause  of  action,  he  is  entitled  to 
open  and  conclude  the  argument.  Dal- 
las, etc.,  R.  Co.  V.  D^jf  3  Tex.  Civ. 
^PP-  353»  following  Gainesville,  etc., 
R.  Co.  V.  Waples,  3  Tex.  App.  Civ. 
Cas.,  ^  409. 

1.  Indiana,  etc.,  R.  Co.  v.  Cook,  102 
Ind.  133. 

Waiver  of  Bi«flit.— The  landowner 
does  not  waive  this  Tight,  so  far  as  the 
argument  to  the  jury  is  concerned,  by 
allowing  the  company  to  introduce  its 
evidence  first.     Dallas,  etc.,  R.  Co.  v. 


em  R.  Co.  v.  Sayre,  72  Ala.  443,  20 
Am.  &  Eng.  R.  Cas.  203. 

Georgia. — Harrisons.  Young,  9 Ga. 
359;  Streyer  v.  Georgia  Southern,  etc., 
R.  Co.,  90  Ga.  56;  Wolff  V.  Georgia 
Southern,  etc.,  R.  Co.,  94  Ga.  555; 
Williams  v.  Macon,  etc.,  R.  Co.,  94 
Ga.  709. 

Illinois. — McReynolds  v.  Burling- 
ton, etc.,  R.  Co.,  106  111.  152, 14  Am.  & 
Eng.  R.  Cas.  172 ;  South  Park  Com'rs 
V.  School  Trustees,  107  111.  489. 

Indiana. — Neff  v.  Reed,  98  Ind.  341, 
and  cases  cited. 

Ohio. — NeflT  v.  Cincinnati,  32  Ohio 
St.  215. 

Tennessee. — Alloway  v,  Nashville, 
88  Tenn.  510. 

Texas. — Gainesville,  etc.,  R.  Co.  v, 
Waples,  3  Tex.  App.  Civ.  Cas.,  ^  409; 
Gulf,  etc.,  R.  Co.  V.  Abney,  3  Tex. 
App.  Civ.  Cas.,  ^  413;  Ft.  Worth,  etc., 
R.  Co.  V.  Culver,  4  Tex.  App.  Civ.  Cas., 
^  5;  Gulf,  etc.,  R.  Co.  V.  Ross,  4  Tex. 
App.  Civ.  Cas.,  §  87. 

Washington. — Belli ngham  Bay,  etc., 
R.  Co.  V.  Strand,  4  Wash.  311,  51  Am, 
&  Eng.  R.  Cas.  608;  Seattle,  etc.,  R. 
Co.  V.  Murphine,  4  Wash.  448;  Seattle, 


Chenault,  4  Tex.  App.  Civ.  Cas.,^  III.  etc.,    R.   Co.  v.   Gilchrist,    4   Wash. 

In  iiMMDiontB  by  Commiaslonen  the  509. 

landowner  has  been  given  the  right  to  West  Virginia. — ^Baltimore,  etc.,  R. 

open  and  close,  on  the  ground  that  the  Co.  v.  Pittsburg,  etc.,  R.  Co.,  17  W. 

damages  were  unliquidated  and  con-  Va.  812,  10  Am.  &  Eng.  R.  Cas.  444. 


stituted  the  only  issue  to  be  tried. 
Matter  of  New  York,  etc.,  R.  Co.,  33 
Hun  (N.  Y.)  148,  affirmed  in  98  N.  Y. 
^4»  apf roving  Evansville,  etc.,  R. 
Co.  V,  Miller,  30  Ind.  209. 

8.  Street  Widening. — Hyde  Park  v. 
Dunham,  85  111.  569. 

^«yi»^  of  Gas  Pipes. — Consumers' 
Gas  Trust  Co.  v.  Huntsinger,  12  Ind. 
App.  285. 

Perry  Landing. — Winnisimmet  Co. 
v.  Grueby,  m  Mass.  543. 


4.  Des  Moines  v.  Layman,  21  Iowa 
153 ;  Wakefield  v,  Boston,  etc.,  R.  Co., 
63  Me.  385 ;  Kansas  City  v.  Kansas 
City,  etc.,  R.Co.,84  Mo.  410;  Charles- 
ton, etc.,  Bridge  Co.  v.  Comstock,  36 
W.  Va.  263. 

Ezoepttons.  —  The  charter  of  the 
Nashville  &  Chattanooga  R.  Co.  does 
not  authorize,  on  the  appeal  of  either 
party  from  the  report  of  the  five  com- 
missioners, another  valuation  to  be 
made  on  a  view  of  the  premises  by  a 


Post  Office. — Burt  v,  Wigglesworth,    .jury  of  twelve  persons.     The  jury  can 
^7  Mass.  302.  only    make    the    valuation    on    proof 

3.  Alabama.  —  Montgomery  South-     heard  by  them  under  the  direction  of 
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New  York  the  commissioners  may  do  so  if  they  consider  it  neces- 
sary for  the  purpose  of  the  appraiseipent.^  But  it  is  misconduct 
for  some  of  the  jurors,  without  the  consent  of  the  court,  after  the 
evidence  is  closed  and  before  the  argument,  to  visit  the  premises, 
in  order  to  get  a  better  understanding  of  the  case.^ 

2.  Power  to  Order — ^Diacretion  of  Court — ^Powv. — As  a  general  rule 
the  court  has  the  power  to  order  the  jury  to  view  the  premises,^ 
after  they  are  impaneled  and  sworn,^  although  the  trial  may 
be  after  the  completion  of  the  improvement  complained  of.^ 

Diieretion. — The  propriety  of  directing  a  view  usually  rests  in  the 
discretion  of  the  court,  and  its  action  will  not  be  disturbed  where 
no  abuse  appears.® 

3.  Time  and  Conduct  of  the  View — Time. — A  statutory  right  of 
either  party  to  have  the  jury  view  the  premises  may  be  exercised 
at  any  stage  of  the  case  before  the  court  gives  its  instructions,  and 
it  is  error  to  deny  the  exercise  of  such  right  ;^  but  at  what  partic- 
ular  time  in  the  progress  of  the  trial  they  shall  go  is  in  the  sound 
discretion  of  the  court,*     It  is  proper,  however,  that  the  view 

the  court,  as  in  other  cases.  Hord  v,  and  not  to  be  condemned  in  the  pro- 
Nashville,  etc.,  R.  Co.,  3  Swan  (Tenn.)  ceeding.  Syracuse  r.  Glenside  Wool- 
497.  en  Mills,  73  Hun  (N.  Y.)  421. 

Fliotograplilo  View. — Where  on  a  trial  Wlurt  Oonzt. — ^The  court  of  the  count j 
an  inspection  of  the  premises  in  ques-  in  which  the  land  lies  alone  has  juris- 
tion  is  proper  but  is  impracticable  or  diction  to  order  a  view,  and  the  right 
impossible,  a  photographic  view  there-  will  be  lost  by  taking  a  change  of 
of  is  admissible.  Omaha  Southern  R.  venue.  Rockford,  etc.,  R.  Co.  t?. Cop- 
Co.  V.  Beeson,  36  Neb.  361.  pinger,  66  111.  510. 

I.  Matter  of  Riverside  Ave.,  83  Hun  4.  Traut  v.  New  York,  etc.,  R.  Co, 

(N.  Y.)  50.  (Pa.  1888),  15  Atl,  Rep.  678. 

view  by  CommiiBloiien.  —  Commis-  6.  Springer  v.  Chicago,  135  111.  552; 

sioners  of  intelligence  can  gain  more  in-  Dearborns.  Boston,  etc.,  R.  Co.,  24 

formation  in  respect  to  the  value  of  the  N.    H.   i*j%  followed   in   Hopkins  v. 

property  taken  by  the  erection  of  a  rail-  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9. 

road  from  an  inspection  than  from  the  A  verdict  founded  upon  a  view  so 

evidence  of  any  quantity  of  theorists,  ordered  will  not  be  set  aside,  unless  it 

and  their  finding  will  not  be  disturbed  is  clear  that  the  jury  erred.    Omaha, 

unless  it  is  clearly  apparent  that  in-  etc.,  R.  Co.  v.   Walker,  17  Neb.  432, 

justice   has  been  done,    or  that   they  20  Am.  &  Eng.  R.  Cas.  396. 

have  overlooked  some  material  feature  6.  King  v.  Iowa  Midland  R.  Co.,  34 

of   the   case,    or   proceeded    upon  an  Iowa  458;  Clayton  v.  Chicago,  etc.,  R. 

erroneous  principle,  or  been  influenced  Co.,  67   Iowa   238;   Coughlen  t^.  Chi- 

by   passion  or  prejudice.     Matter  of  cago,  etc.,  R.  Co.,  36  Kan.  422,30  Am. 

New  York  El.  R.Co.,  58  Hun  (N.  Y.)  &  Eng.  R.  Cas.  330;  Snow  v.  Boston, 

611,  35  N.  Y.  St.  Rep.  944.  etc.,  R.  Co.,  65  Me.  230;  Bellingham 

8.  Ortman  v.  Union  Pac.  R.   Co.,  Bay,  etc.,  R.  Co.  v.  Strand,  4  Wash. 

32  Kan.  419.  311,  51  Am.  &  Eng.  R.  Cas.  608;  Pick 

S.  Coyner    v,    Boyd,  55   Ind.    166;  v,   Rubicon   Hydraulic   Co.,  27  Wis, 

Lamb  v.  Lane,  4  Ohio  St.  167.  433.     Of  course  if  a  statute  gives  the 

Bzoeptton. — In  a  proceeding  to  con-  right,  it  is  imperative  and  the  court 

demn  water  rights  for  a  public  use,  the  has  no  discretion.     Kankakee,  etc.,  R. 

court  has  no  authority  at  common  law  Co.  v.  Straut,  102  HI.  666. 

to  require  a  defendant  to  permit,  for  T.  Kankakee,  etc.,  R.  Co.  v.  Straut, 

the  purpose  of  acquiring  evidence  as  102  111.  666,  10  Am.    &   Eng.  R.  Cas. 

to  value  on  the  assessment  of  damages,  440. 

an  inspection  to  be  made  of  buildings  8.  Galena,  etc.,   R.  Co.  v.  Haslam, 

and  lands  not  covered  by  the  petition  73  111.  494. 
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should  be  had  before  hearing  the  evidence.^ 

Oondnot  of  tli0  Viow. — The  jury  should  be  attended  by  a  proper 
officer  in  viewing  the  premises.^  The  view  should  be  from  all 
standpoints  which  will  fairly  inform  the  jury  of  the  extent  of  the 
fnjury  inflicted  and  the  damages  sustained.' 

4.  SBbct  of  the  View— ^.  Knowledge  Obtained  to  be  Used 
IN  Connection  with  Other  Evidence.— The  jury  are  judges 
of  law  and  facts,  and  need  not  base  their  conclusions  entirely  on 
testimony.  They  can  use  their  own  judgment  and  knowledge 
derived  from  the  view,  in  connection  with  the  testimony  of  the 
witnesses,*  even  If,  In  so  doing,  they  arrive  at  a  conclusion  not  in 
accord  with  the  weight  of  testimony.*     The  true  rule  is  that  the 

1.  Spring  Valley  Water  Works  v.  Ono   ComnilMloiLer    Separatod    from 

San  Francisco,  22  Cal.  434.  Otli«rt. — The  fact  tliat  one  of  the  com- 

FlzUig  Tim*  In  WuTfUit. — In  an  early  missionerfi  was  separated  from  the 
case  it  was  held  that  a  certain  day  others  at  the  view  is  not  fatal,  if  each 
must  be  fixed,  in  the  warrant,  for  the  viewed  the  premises  so  as  to  enable 
meeting  of  the  jury  on  the  land,  and  him  to  judge  of  the  amount  of  dam- 
that  the  want  thereof  is  fatal  to  the  in-  ages,  and  the  result  arrived  at  was  up- 
quisition.  Chesapeake,  etc.,  Canal  on  their  joint  deliberation.  Matter  of 
Co.  V.  Key,  3  C ranch  (C.  C.)  599,  New  York,  etc.,  R.  Co.,  63  How.  Pr. 

8.  Patching.  Brooklyn,  2  Wend.  (N.  (N.  Y.  Supreme  Ct.)  265. 

Y.)377,  affirmed  in  8  Wend.  (N.  Y.)  Wbere  One  Juror  FaUs  to  Ittand  the 

47,*  Canal  Bank  t/.  Albany,  9  Wend,  view,  the  irregularity  is  waived  by  go- 

(N.  Y.)  244.  ing  on  with  the  trial,  although  knowing 

But  the  proceedings    will    not    be  the  fact,  without  bringing  the  matter 

quashed  for  a  violation  of  this  rule  un-  to  the  attention  of  the  court.     Gurney 

less  the  view  was  formally  ordered  by  v,  Minneapolis,  etc.,  R.  Co.,  41  Minn, 

the  court  in  which   the  proceedings  223. 

were  had.    Owners  of  Ground,  etc.  v.  ^.Illinois, — Mitchell  v.  Iilinoi8,etc., 

Albany,  15  Wend.  (N.  Y.)  374.  R.,  etc.,  Co.,  85  111.  566;  Culbertson, 

And  if  the  petitioner  makes  no  re-  etc.,  Packing,  etc.,  Co.  t;.  Chicago,  iiz 

quest  that  the  jury  be  accompanied  by  111.  651 ;  Sanitary  Dist.  t;.  Cullerton, 

an  officer,  the  objection  that  they  were  147  111.  385. 

not  so  accompanied  is  waived.     Fort-  Iowa. — Thompson    v.    Keokuk,   61 

Street  Union  Depot  Co.  t/.  Backus,  92  Iowa  187. 

Mich.  33.  Ara»*^j.--Chicago,  etc.,  R.  Co.  v, 

3.  But  it  is  too  late  after  verdict  for  Willits,  45  Kan.  no,  47  Am.  &  Eng. 

one  who  attended  the  view  to  raise  R.  Cas.  317. 

the  objection   that   the  jury  did  not  Michigan. — Toledo,  etc.,  R.  Co.  v, 

have  a  full  view  of  the  premises.    Ore-  Dunlap,  47  Mich.  456,  5  Am.  &  Eng. 

gon  Cascades  R.  Co.  v.  Oregon  Steam  R.  Cas.  378;  Fort-Street  Union  Depot 

Nav.  Co.,  3  Oregon  178.  Co.  v.  Jones,  83  Mich.  415. 

The  landowner's  premises  both  with-  Missouri. — Kansas   City  v.  Street, 

io  and  without  the  condemning  party's  36  Mo.  App.  666. 

location  are  to  be  viewed,  and  from  New  fork. — Matter  of  Metropolitan 

both  standpoints.     It  is  error  to  limit  El.  R.  Co.,  76  Hun  (N.  Y.)  375. 

the  jury  to  a  view  taken  from  within  Ohio. — Williams  v.   Lockoman,  46 

the   location.     Wakefield   v.    Boston,  Ohio  St.  416. 

etc.,  R.  Co.,  63  Me.  385.  Pennsylvania. — In  r^Barbadoes  St., 

Qoinf  upon  OUier  Trftoto.— But  it  is  8  Phila.  (Pa.)  498. 

also  error  for  the  jury  to  go  upon  and  Federal     Courts. — Lehigh     Valley 

▼iew  other  tracts  of  land  in  the  same  Coal  Co.  v.  Chicago,  26  Fed.  Rep.  415. 

locality,  and  a  failure   to    object    to  B.  Viow  Itsolf  Bvldonce.  —  The  result 

»uch  action   is   not  a  waiver    of  the  of  a  jury's  personal  view  of  the  land  is 

error.    Tedens  v.  Sanitary  Dist.,  149  evidence  proper  to  be  acted  upon  by 

111'  87.  them ;  and  if  they  believe,  from  the 
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jury,  in  estimating  the  damages,  shall  consider  the  testimony  of  the 

witnesses  in  connection  with  the  facts  as  they  appeared  upon  the 
view,  and  shall  ascertain  the  damages  upon  the  whole  case,  as  thus 
presented.^     The  view  may  enable  the  jury  to  decide  questions 

which  the  testimony  of  witnesses  alone,  although  duly  considered, 
would  not.*     But  the  fact  that  they  acted  on  their  own  judgment, 

aided  to  some  extent  by  ocular  evidence,  does  not  deprive  the 
court  of  the  right  to  review  their  award  upon  the  question  of 
damages.' 

whole  evidence,  that  thay  have,  from  view    the    premises    cannot   examine 

such  view,  arrived  at  a  more  accurate  witnesses,  but  the  jurors   themselTcs 

judp^ment  as  to  the  value  of  the  prem-  are  the  witnesses,   and    their  report 

ises  sought  to   be  taken,   and  of  the  must  be  based  solely  upon  their  ovn 

damages,  than  that  shown  by  the  evi-  estimate  of  the  damages.     Stevens  v. 

dence  in  open  court,  they  may,  upon  Duck  River  Nav.  Co.,  i  Sneed  (Tenn.j 

the  evidence,  rightfully  fix  the  value  of  237.     See  also  Clarksville,  etc.,  Tum- 

the  land  taken  and  the  damkges  at  the  pike  Co.  v.  Atkinson,  i  Sneed  (Tenn.) 

amount  so  approved  by  their  judgment  426.     In  a  few  of  the  states  the  rule  is 

formed   from   the  personal   examina-  that  where  a  view  of  the  premises  is 

tion,  even  though  it  differs  from  the  allowed  to  the  jury,  such  view  is  not 

amount  testified  to  and  the  weight  of  for  the  purpose  of  furnishing  evideocf 

testimony  given  by  witnesses  in  open  upon  which  a  verdict  is  found,  but  to 

court.     Kiernan  v.  Chicago,  etc.,  R.  enable  the  jury  better  to  understand 

Co.,  123  111.  188;  Peoria,  etc.,  R.  Co.  and  apply  the  evidence  given  in  court. 

V.  Sawyer,  71  111.  361.  It  is,  therefore,  deemed  error  to  in- 

It  was  error  to  instruct  the  jury  that  struct    the    jury   that   they    may  use 

the  sworn  testimony  given  upon   the  their  own  examination  and  judgment, 

stand,  bearing  upon  the  subject  in  con-  as  well  as  the  judgment  of  the  wit- 

troversy,  and  such  reasonable  deduc-  nesses,   in    estimating    the    damages, 

tions  as  were  legitimately  to  be  drawn  Brakken  v,  Minneapolis,  etc.,  R.  Co., 

from  it,  in  connection  with  such  facts  29  Minn.  41,  7  Am.  &  Eng.  R.  Cas.593; 

as  presented  themselves  in  viewing  the  Heady  v.  Vevay,  etc. ,  Turnpike  Co.,  52 

premises,  constituted  the  only  proper  Ind.  117;  Close  v,  Samm,  27  Iowa  503. 

basis  on  which  to  rest  their  verdict,  PurpoM  and  Oltfaet  of  llie  View.— The 

and  afforded  the  only  test  and  crite-  jury  in  condemnation  proceedings,  as 

rion  by  which  they  were  to  fashion  in  all  cases  where  no  certain  measure 

and  fix  it.     Pittsburgh,  etc.,  R.  Co.  v.  of  damages  exists,  must  trust  some- 

Swinney,  59  Ind.  100.  what    to   their  own    judgment,   that 

1.  Illinois, — Green  v,   Chicago,  97  being  one  of  the  purposes  for  which 

111.  370.  juries  of  inquest  are  provided.    They 

Kansas, — Topeka  v,  Martineau,  43  are  expected  to  view  the  premises  and 

Kan.  387.  use  their  own  senses,  both  to  obtain 

Nevada. — Virginia,  etc.,  R.  Co.  v,  such  information  as  an  eye-witness  can 

Henry,  8  Nev.  165.  gaiOi  and  to  interpret  and  comprehend 

New  2'ork. — Rochester,  etc.,  R.  Co.  the  testimony  of  others,  the  purpose 

XK  Budlong,  6  How.  Pr.  (N.  Y.  Supreme  throughout  being  to  give  all  the  dam- 

Ct.)  467;    Rondout,    etc.,    R.   Co.  v.  ages  which  they  reasonably  discover, 

Deyo,  5  Lans.  (N.  Y.)  298;  Matter  of  past  or  present  and  to  result,  but  no 

Norwood,  etc.,   R.  Co.,  47  Hun  (N.  more.    Grand  Rapids,  etc.,  R.  Co.  r. 

Y.)  489;  Matter  of  New  York  El.  R.  Chesebro,  74Mich.466,39Am.  &  Eng. 

Co.,  55  Hun   (N.  Y.)  608,  29  N.  Y.  R.  Cas.  159. 

St.  Rep.  190.  2.  Neff  v.  Reed,  98  Ind.  341. 

Pennsylvania. — Gorgas  v,  Philadel-  Jmor  aa  Wltaew. — It  seems  that  if  a 
phia,  etc.,  R.  Co.,  144  Pa.  St.  i,  51  juror  has  knowledge  of  any  fact  bear- 
Am.  &  Eng.  R.  Cas.  593;  Hartman  i'.  ing  upon  the  case,  he  must  disclose 
Reading,  etc.,  R.  Co.  (Pa.  1888),  13  and  testify  to  it  in  court.  Parks  r. 
A.tl.  Rep.  774,  Boston,  15  Pick.  (Mass.)  198. 

Oontnry  Dootrlna. — In  an  early  Ten-  S.  Matter  of  Metropolitan  El.  R.  Co., 

nessee  case  it  is  held  that  the  jury  who  76  Hun  (N.  Y.)  375. 
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b.  To  Determine  Weight  of  Conflicting  Evidence. — ^A 
personal  view  of  the  premises  is  in  the  nature  of  evidence,  and 
may  be  taken  into  consideration  by  the  jury  in  passing  upon  the 
testimony ;  when  the  evidence  is  conflicting  it  may  be  resorted 
to  by  the  jury  as  bearing  upon  the  weight  to  be  given  to  variant 
and  conflicting  estimates,^  and  in  all  cases  of  conflicting  evidence 
where  a  view  is  had,  the  verdict  will  not  be  set  aside  as  excessive 
unless  it  clearly  is  so.* 

c.  Evidence  of  Witnesses  Not  to  be  Disregarded. — ^The 
evidence  which  the  jury  may  acquire  in  taking  the  view  is  not 
to  be  elevated  to  the  character  of  exclusive  or  predominating 
evidence,*  in  such  a  sense  as  to  permit  them  altogether  to  disre- 
gard the  sworn  testimony  in  making  their  award.*  They  must 
act  upon  all  the  evidence,  and  not  solely  upon  that  furnished  by 
their  personal  view.* 

Ezo^tioii.  —  But    where,    after    the  Wisconsin, — ^Munkwitz  v,  Chicago, 

view,  the  case  was  submitted  to  the  etc.,  R.  Co.,  64  Wis.  403. 

jury  without   evidence,  the  court,  on  United  States. — Laflin  v.  Chicago, 

appeal,  declined  to  review  the  verdict,  etc.,  R.  Co.,  33  Fed.  Rep.  415. 


as  there  was  no  evidence  in  the  record  5.  Peoria   Gas  Light,  etc.,  Co.   v, 
and  the  court  could  not  know  what  the  Peoria  Terminal  R.  Co.,  146  111.  372. 
jury   saw.      Peoria,    etc.,    R.   Cow  v.  The  jury  having  been  sent  to  view 
Barnum,  107  111.  160.  the  land,  the  court  charged:    "What 
1.  Peoria   Gas  Light,  etc.,   Co.    v,  you  obsen^d  on  the  view,  then,  you 
Peoria  Terminal  R.  Co.,  146  111.  372;  must  remember  as  a  part  of  the  evidence 
Grand  Rapids  v.  Perkins,  78  Mich.  93 ;  of  the  case.    The  statements  of  the  wit- 
Lafiin  r.  Chicago,  etc.,  R.  Co.,  33  Fed.  nesses  who  have  testified  must  be  con- 
Rep.  415,  sidered  by  you,  yet  you  are  not  bound 
They  are  not,  like  juries  in  ordinary  to  be  controlled  thereby  if  your  own 
civil  and  criminal  cases,  bound  by  the  examination    of    the    premises    leads 
weight  of  evidence,  but  may  be  gov-  you  to  a  different  conclusion."    This 
emed  greatly  by  the  view  itself.    Tide  instruction,    when    followed    by    the 
Water   Canal   Co.  v.  Archer,  9  Gill  statement  that  the  verdict  must    be 
&  1.  (Md.)  479.  based  upon  the  testimony  of  the  wit- 
when  there   is   a  wide  conflict  of  nesses  and  what  the  jury  saw  upon  the 
testimony  they  will  be  justified  in  act-  ground,  was  unobjectionable.    All  that 
ing  on  their  own  judgment  entirely,  could  fairly  be   implied  from  it  was 
Western  Pac.  R.  Co.  v.  Reed,  35  Cal.  that  the  jury  need  not  ignore  the  evi- 
621;  In  re   Antoinette   St.,   8  Phila.  dence  of  their  senses  and  give  weight 
(Pa.)  461.  to  testimony  which  their  \iew  showed 

2.  Chicago,  etc.,  R.  Co.  v.  Jacobs,  to  be   erroneous.     Gorgas  v,   Phila- 

110  111.  414;    Chicago,  etc.,  R.  Co.  v.  delphia,  etc.,  R.  Co.,  144  Pa.  St.  i,  51 

Hopkins,  90  III,  316.  Am.  &  Eng.  R.  Cas.  593.     To  the  same 

8.  Chicago,  etc.,  R.  Co.  v.  Parsons,  effect  is   Kansas   City  v,  Butterfield, 

5'  Kan.  408;     Chaffee's  Appeal,    56  89  Mo.  646. 

Mich.  244;    Hoffman  v.  Bloomsburg,  A  W^/Vco»j««  case  thus  clearly  states 

etc,  R.  Co.,  143  Pa.  St.  503.  the  reasons  of  the  rule :  **  We  under- 

4.  California. — Central  Pac.  R.  Co.  stand  that  the  object  of  a  view  is  to 

V.  Pearson,  35  Cal.  247.  acquaint  the   jury  with  the  physical 

Illinois. — Atchison,  etc.,  R.  Co.  v.  situation,  condition,  and  surroundings 

Schneider,  127  111.  144.  of  the  thing  viewed.    What  they  see 

Michigan. ---GrfLnd   Rapids  v.   Per-  they  know  absolutely.     If  a  witness 

kins,  78  Mich.  93,  testify  to  anything  which  they  know  by 

Missouri, — Kansas  City  v,  Baird,  98  the  evidence  of  their  senses  on  the 

Mo.  215.  view  is  false,  they  are  not  bound  to  be- 

Pfnnsylvania.  —  Flower    v.    Balti-  lieve,  indeed   cannot  believe,  the  wit- 

n^ore,  etc.,  R.  Co.,  132  Pa.  St.  524.  ness,  and  they  may  disregard  his  testi- 
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ZH  YBBDiot— BSPOET— AVAXD — 1.  Terdiot  of  Jvry— tf.  Mode 
OF  Arrival  at  Verdict. — The  rules  governing  the  mode  by 
which  the  jurors  in  a  condemnation  case  should  arrive  at  their 
verdict  do  not  differ  materially  from  the  rules  prevailing  in  other 
casesy  and  the  reader  is  therefore  referred  to  the  article  VERDICT. 

b.  Description  of  Property  Taken  or  DAMACED.—Thc 

verdict  ought  to  describe  the  land  valued  or  taken  and  ascertain 
its  boundaries  with  certainty.^  But  the  land  need  not  be  described 
by  metes  and  bounds,  if  the  description  is  such  as  to  enable  a  true 
location  to  be  made,  and  matters  in  pais  may  be  resorted  to,  in 
order  to  arrive  at  the  true  location.'    The  land  may  be  described 

mony,  although  no  other  witness  has  facts  material  to  the  case,  not  testl- 
testined  on  the  stand  to  the  fact  as  the  fied  to  by  them  in  court,  or  upon  their 
Jury  know  it  to  be.  For  example,  private  opinions,  would  be  most  dis- 
if  a  witness  testify  that  a  certain  gerous  and  unjust.  It  would  deprive 
farm  is  hilly  and  rugged,  when  the  the  losing  party  of  the  right  of  cross- 
view  has  disclosed  to  the  jury  and  to  examination,  and  the  benefit  of  all 
every  juror  alike  that  it  is  level  and  the  tests  of  credibility  which  the  law 
smooth,  or  if  a  witness  testify  that  a  affords.  Besides,  the  evidence  of  such 
given  building  was  burned  before  the  knowledge,  or  of  the  grounds  of  sacb 
view,  and  the  view  discloses  that  it  opinions,  could  not  be  preserved  in  a 
had  not  been  burned,  no  contrary  tes-  bill  of  exceptions  or  questioned  on  ap- 
timony  of  witnesses  on  the  stand  is  re-  peal.  It  would  make  each  juror  the 
quired  to  authorize  the  jury  to  find  absolute  judge  of  the  accuracy  and 
Uie  fact  as  it  is,  in  disregard  of  testi-  value  of  his  own  knowledge  or  opin- 
mony  given  in  court.  But  if  the  fact  ions,  and  compel  the  appellate  court 
of  which  the  jury  may  thus  take  cog-  to  affirm  judgments  on  the  facts,  when 
nisance  is  only  one  of  many  ele-  all  of  the  evidence  is  before  it  and 
ments  which  must  be  considered  to  there  is  none  whatever  to  support  the 
determine  some  other  fact  which  can  judgment.  Tlie  court  would  beoblig^ed 
only  be  satisfactorily  determined  by  a  to  presume  that  the  jury  or  some 
resort  to  professional  or  expert  testi-  juror  had,  or  at  least  thought  he  had, 
mony,  the  case  is  very  different.  »  *  •  some  personal  knowledge  of  facts  out- 
A  jury  is  not  bound  to  give,  and  side  the  testimony,  or  contrary  to  it, 
cannot  give,  any  weight  to  testimony  which  would  sustain  the  judgment, 
which,  although  undisputed  by  wit>  Such  a  ruling  in  a  case,  tlie  procedure 
neases,  is  contrary  to  what  every  per-  in  which  was  governed  by  common- 
son  of  ordinary  intelligence  knows  to  law  rules  of  evidence,  we  presume  was 
be  true.  To  illustrate,  should  a  wit-  never  heard  of. '*  Washburn  r.  Milwau- 
neas  testify  that  at  Boston  on  a  certain  kee,  etc.,  R.  Co.,  59  Wis.  364.,  20  Am.  & 
day  the  sun  arose  at  midnight,  or  that  Eng.  R..Cas.  225,  distinffuisking  Neil- 
the  Mississippi  river  empties  into  Lake  son  v.  Chicago,  etc.,  R,  Co.,  58  Wis,5i6, 
Michigan,  or  that  white  is  black,  the  quoting  Snyder  v.  Western  Union  R. 
testimony  would  be  rejected  at  once.  Co.,  25  Wis.  60,  and  quoted  in  Seefcld 
So,  in  matters  of  mere  opinion,  incases  v.  Chicago,  etc.,  R.  Co.,  67  Wis.  96; 
where  the  testimony  of  experts  is  not  Sasse  v.  State,  68  Wis.  530. 
required,  if  the  jury  know  all  the  facts,  1.  Chesapeake,  etc.,  Canal  Co.  r. 
they  are  not  necessarily  controlled  by  Union  Bank,  4  Cranch  (C.  C.)  75; 
the  opinions  of  witnesses,  if  suchopin-  Chesapeake,  etc.,  Canal  Co.  v.  Mason, 
ions  have  been  received.  In  such  4  Cranch  (C.  C.)  123.  See  also  infra, 
cases  the  jury  are  as  competent  as  the  XII.  a.  c.  Description  of  Land  Taken, 
witnesses  to  form  an  opinion,  and  the  Quantity,  etc, 

opinions  of  witnesses,  if  objected  to,  9.  Tide  Water  Canal  Co.  v.  Archer, 

are  inadmissible.     Veerhusen  v,  Chi-  9  Gill    &  J.  (Md.)  479;  Duck   River 

cago,  etc.,  R.Co.,S3  Wi5.689.   Beyond  Valley    Narrow    Gauge    R.    Co.  v. 

this  the  jury  cannot  properly  go.     To  Cochrane,  3  Lea  (Tenn.)  478, 

ailowjurors  to  make  up  their  verdict  on  Bnfflelency. — ^A    description     in    an 

their  individual  knowledge  of  disputed  award  allowed  a  strip  thirty  feet  wide 
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by  reference  to  the  description  of  it  in  the  warrant,*  or  in  the 
petition  ;*  and  if  the  quantity  taken  is  correctly  stated  in  the  award 
of  the  commissioners^  or  the  location  is  on  file,  it  need  not  be 
stated  again  in  the  verdict.* 

€.  Finding  as  to  Necessity  of  the  Taking.— Where  the 
jury  is  required  to  find  upon  the  question  of  the  necessity  of 
the  taking,^  an  omission  to  do  so  will  vitiate  their  award.^  As 
to  the  sufficiency  of  the  form  of  a  finding  upon  this  subject,  the 
decisions  are  various.®  A  finding  of  the  jury  that  the  taking  of 
the  land  in  question  is  not  necessary  cannot  be  disregarded  and 

on  each  side  of  a  given  line  across  the  ceptby  consent  of  parties.  Nor  would 
entire  premises,  except  that  in  crossing  the  tender  of  a  deed  by  the  land  propri- 
a  specified  parcel  a  strip  only  twenty-  etor,  correcting  the  description,  but  re- 
five  feet  wide  was  allowed  south  of  the  fused  by  the  other  party,  vary  the  case ; 
line.  It  also  described  another  parcel  and  it  seems  that  either  party  may  take 
by  making  the  boundary  begin  and  end  advantage  of  the  defect.  Tide  Water 
at  the  east  end  of  the  northerly  outside  Canal  Co.  v.  Archer,  9  Gill  &  J.  (Md.) 
line  of  the  former,  and  by  giving  the  479. 

courses  and    distances.    The  descrip-  4.  Peck    v.    Whitney,    6  B.    Mon. 

tion  was  held  sufficient.     Michigan  Air  (Ky.)  117;  Wood  v.  Campbell,  14  B. 

Line  R.  Co.  v.  Barnes,  44  Mich.  232.  Mon.  (Ky.)  339;  Mansfield,  etc.,   R. 

Where  property  is  described   in  a  Co.    v.  Clark,  23   Mich.   519;   Grand 

petition  for  condemnation  as  *' the  east  Rapids,  etc.,  R.  Co.   v.  Van  Driele, 

seven-eighths  of  lot  8,"   and   in  the  24  Mich.  409;  McClary  v,  Hartwell, 

verdict  and    judgment  as  ''the  east  25  Mich.  139;  Arnold  t;.  Decatur,  29 

seven-eighths  feet  of  lot  8,'*  the  word  Mich.  77. 

"feet"  will  be  rejected  as  surplusage.  See  jf<:/r<7, III.  3.  Determining ^ues- 
and  the  judgment  will  stand  as  if  the  tions  of  Necessity  and  Propriety ;  and 
description  was  the  same  as  in  the  infruy  XII.  2.  d.  Finding  as  to  Neces- 
petition,  Newman  v.  Chicago,  153  sity  of  the  Taking, 
ni.  469.  B.  Grimes  v,  Doyle,  Sneed  (Ky.)  58. 
A  petition  is  jurisdictionally  de-  6.  A  finding  that  "  public  conven- 
fective  if  it  only  describes  the  land  as  a  ience  requires"  the  laying  out  of  a 
strip  100  feet  wide,  commencing  on  the  highway  is  sufficient.  Hunter  t;.  New- 
east  line  of  the  W.  J^  of  the  S.   W.  J^  port,  5  R,  I.  325. 

of  section  23,  running  N.  59<=>,  10'  W.,  And  so  is  a  finding  that  a  certain 

acrosscertain  designated  governmental  part  of  the  road  was  not  required  by 

subdivisions,  and  Tying  50  feet  on  each  common    convenience  and  necessity, 

side  of  the  centre  line  of  a  specified  but  that  a  certain  other  part  *'  ought 

railroad,  as  located  by  a  certain  survey  to  be  laid."     Pierce  v,  Southbury,  29 

and  Indicated  by  stakes.     And  a  report  Conn.  490. 

by  the  jury,  which  describes  the  land  Likewise  a  finding  that  "  it  is  neces- 

in  this  way  and  gives  no  map,  and  does  sary  for  said  •  *  *  company  to  take 

not  name,  as  far  as  possible,  the  owners  said  real  estate  for  public  use,  to  wit 

of  the  land  to  be  condemned,  will  not  •  *  *  for  right  of  way,"  is  sufficient, 

sustain  an  award.    Toledo,  etc.,  R.  Co.  East  Saginaw,  etc.,  R.  Co.  xk  Benham, 

t'.  Munson,  57  Mich.   42,   20  Am.   &  28  Mich.  459. 

E^ng.  R.  Cas.  410.  But  a  finding  that  the  taking  would 
1.  Chesapeake,  etc..    Canal  Co.  v.  be  "for  public  use,"  without  more, 
Binncv,  4  Cranch  (C.  C.)  68.  will  not  answer.     McClary  v.  Hart- 
s' dhio  River  R.  Co.  v.  Harness,  34  well,  25  Mich.  139. 
^.  Va.  516.  Nor  is    a  finding  sufficient  which 
3.  Bigelow  v.  West  Wisconsin   R.  states  that  the  taking  is  necessary  "  for 
Co.,  37  Wis.  478;  Philadelphia,  etc.,  the    purpose  of  operating    and  con- 
^-  Co.  V.  Trimble,  4  Whart.  (Pa.)  47.  structing  "  a  railroad.     Grand  Rapids, 
^ionvetbif  DMexIpUon. — ^The  court  in  etc.,  R.  Co.  v.  Van  Driele,  24  Mich, 
a  proceeding  bf  this  kind  has  no  juris-  409;  Mansfield,  etc.,  R.  Co.  v.  Clark, 
diction  to  correct  the  description,  ex-  23  Mich.  519. 
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a  contrary  finding  be  made  by  the  court.^ 

d.  Finding  on  Question  of  Damages — (i)  In  GeneraL—k 
verdict  is  sufficient  in  form  which  finds,  in  effect,  that  the  land- 
owner is  entitled  to  damages  in  a  sum  named.*  It  should  indicate 
upon  what  basis  the  damages  are  assessed  in  order  that  the  record 
may  thereafter  show  the  rights  of  the  parties.'  Where  both 
damages  and  benefits  are  required  to  be  found,  it  is  enough  if  it 
can  be  clearly  ascertained  from  the  verdict  how  much  are  the 
damages  and  how  much  the  benefits,  if  any.^ 

The  verdict  must  be  reasonably  certain  as  to  the  amount  of 
damages  and  what  they  are  awarded  for,^  and  it  must  be  within 

1.  Cal.  Code,  ^  1341 ;  Wilminp^on    eiits  in  anj  sum.     Gallatin  Canal  Co. 
Canal,  etc.,  Co.  v.  Dominguez,  50  Cal.     v.  Lajr,  10  Mont.  528. 

505.  6.  Peoria,  etc.,  R.  Co.  v.  BiTant,  57 

2.  Oregon  R.  Co.   v.   Bridwell,    11     III.  473. 

Oregon  282,  17  Am.  &  Eng.  R.  Cas.  SaqvlMtte  Oeztalatj. — Where  a  Und- 

130.    See  also  in frOf  Xll.  2.  e. /^indifig-  owner  commences  an  action  after  the 

on   Question   of  Damaf^es^   as  to  the  company  has  entered  upon  the  land,  it 

commissioner's  finding  on  this  ques-  should  he  made  to  appear  whether  the 

tion.  action   is   to    recover   damages  for  t 

A  landowner  agreed  to  accept  stock  trespass  or  for  the  permanent  appro- 

for   land   damages.     At  the    trial   he  priation  of  the  land;   and  the  veitiict 

agreed   that    the    action   should   **be  should  show  whether  the  damages  are 

tried  without  objection  to  form  or  sub-  for  the  permanent  appropriation  or 

stance  of  plaintiff's  statement  or  de-  not,  and  also  what  interest  the  owner 

fendant's  plea,  that  all  matters  of  legal  has  parted  with,  and  what  the  com- 

demand   and  all   matters    of    defense  panj  has  acquired.     Wichita,  etc.,  R. 

lawfully  admissible  under  any  form  of  Co.  v.  Fechheimer,  36  Kan.  45. 

pleading  shall  be  admissible  as  if  for-  A  verdict  in  a  proceedine  to  con- 

mally  set  forth  by  declaration  or  plea."  demn  land  for  right  of  way  vmich  finds 

The  jury  returned  the  following  ver-  that    the    landowner  *•  is   entitled  as 

diet :  "  We  find  damages  for  plaintifT  compensation  the  sum  of  $420,  and  as 

in  the  sum  of  five  thousand  and  two  damages  the  sum  of  t4xx*25>  a  total 

hundred  dollars,  with  interest  included,  sum  of  I831.25,"  is  sufficiently  certain, 

payable  in  capital  stock  of  defendant  Illinois  Western  Extension  K.  Co.  v. 

company  at  par  value."     It  was  held  Mayrand,  93  111.  591. 

that  the  verdict  was  in  proper  form  Bfltet  of  Uboertalnty. — An  award  of  a 

and  should  be  sustained.     Hoffman  v.  jury  which  discloses  that  the  jury  as- 

Bloomsburg,  etc.,  R.  Co.,  157  Pa.  St.  sessed  the  damages  which  they  thought 

174.  the  respondent  entitled  to  on  account 

S.  St.  Louis,  etc.,  R.  Co.  v,  Mitch-  of  his  *'  claiming"  to  own  certain  land 

ell,  47  111.  165,  holding  that  where  the  used  and  occupied  as  a  street,  and  from 

statute  contemplates  that  the  cost  of  which  it  does  not  appear  whether  the 

fencing  may  be  included  as  part  of  the  damages  awarded  were  the  estimated 

damages  for  land  taken,  but  the  evi-  value  of  the  land  or  only  that  of  some 

dence  shows  that  a  company  has  al-  doubtful  claim  they  supposed  him  to 

ready  contracted  for  the  building  of  be  setting    up,    cannot    be    sustained, 

the  fence,  these  facts  should  appear;  Mansfield,  etc.,  R.  Co.  v.   Clark,  33 

and   if  only    damages    for    thereafter  Mich.  519. 

maintaining  the  fence  are  assessed,  and  Where  a  jury,  summoned  to  reassess 

the  company  fails  to  build,  the  land-  damages  for  land  taken  for  a  railroad, 

owner  may  construct  the  fence  himself  rendered  a  verdict  in  which  they  as- 

and   recover  the  cost  from  the  com-  sessed  the  damages  at  a  certain  sum, 

pany.  **  with  interest  wereon  from  the  time 

4.  Portland  v.  Lee  Sam,  7  Oregon  when  the  said  railroad  company  took 

397.  possession  of  the  land,"  it  was  held 

But  separate  findings  are  unneces-  that  the  verdict  was  void  for  nncer- 

sary  in  the  absence  of  evidence  of  ben-  tainty,  and  that  the  Court  of  Common 
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the  issues  and  based  upon  the  evidence  submitted  to  the  jury.^ 

(2)  Itemisiing  the  Damages. — Ordinarily  a  verdict  in  a  gross 
sum,  without  itemizing  the  damages,  is  sufficient,*  unless  other- 
wise required  by  statute.*  The  value  of  the  land  taken  and  the 
damages  may  be  blended  in  one  aggregate  sum.^  But  where  a 
right  of  way  is  over  several  distinct  parcels  of  land,  the  finding 
should  indicate  the  damages  assessed  to  each  parcel.^ 

Pleas  had   no  authority  to  alter  the  Maine, — Ford  v.   Lincoln  County, 

same,  nor  to  supply  any  defect  therein.  64  >Ie.  408. 

Connecticut  River  R.  Co.  v,  Clapp,  i  Michigan. — Michigan  Air  Line  R. 

Gush.  (Mass.)  559.  Co.  v.  Barnes,  44  Mich.  2aa;  Grand 

CoRCMCtlxic   mioertalnty. —  A    verdict  Rapids  t;.  Bennett  (Mich.  1895),  64  N. 

returned  by  the  jury  in  condemnation  W.  Rep.  585. 

proceedings,  finding  "the  amount  of  Pennsylvania: — Philadelphia,  etc., 

consequential  damages,  if  any,  to  be  R.  Co.  v,  Trimble,  4  Whart.  (Pa.)  53; 

dollars,"  may ,  under  the  direction  Lodge  v,  Frankford,  etc.,  R.  Co.,  9 

of  the  court,,  before  the  discharge  of  Phila.  (Pa.)  543. 

the  jury,  be  put  in  terms  expressing  a  The  jury  may,  however,  if  they  think 

finding    that   there    were    no    conse-  proper,   state  separately  the  items  of 

quential  damages.  Allmon  v.  Chicago,  damage   and   their  amounts  in  their 

etc.,  R.  Co.,  155  111.  17.  verdict,  in  which  case  the  court  may 

1.  Finding  OataUle  of  Iwum. — In  an  remit  or  deduct  objectionable  items, 

action  for  the  condemnation  of  land  without  setting  aside  the  whole  verdict, 

for  a  street,  the  complaint  and  the  an-  Fitchburg  R.  Co.  v.  Boston,  etc.,  R. 

swer  alleged  that  the  defendant  was  Co.,  3  Cush.  (Mass.)  58. 

owner  of  the  land,  and  the  jury,  upon  S.  Robinson   v.   Robinson,    i   Duv. 

special  issues  submitted  to  them,  as-  (Ky.)  162. 

sessed  the  defendant's  damages  at  On  the  trial  of  an  appeal  from  the 
three  hundred  dollars,  but  also  found  award  of  commissioners  appointed  to 
that  the  land  had  been  dedicated  to  condemn  a  small  triangular  piece  of 
the  public  use  by  the  defendant  as  a  ground  for  the  use  of  a  railroad  com- 
street.  It  was  held  that  the  finding  pany,  the  jury  made  special  findings 
concerning  dedication  was  not  with-  as  to  elements  of  damage,  estimating  in- 
in  the  issues,  and  that  the  defendant  convenience,  disfigurement,  and  dam- 
was  entitled  to  the  damages  assessed  age,  and  stating  the  amount  of  each, 
by  the  jury ;  and  held,  further,  that  They  were  not  required  to  make  the 
had  the  plaintiff  alleged  in  his  com-  special  finding  as  to  damage  more 
plaint  the  fact  of  dedication  as  found  definite,  or  to  recite  and  estimate  other 
bj  the  jury,  it  would  have  alleged  itself  elements  than  those  two  mentioned, 
out  of  court.  San  Jos^  v.  Freyschlag,  but  a  motion  was  made  to  strike  them 
56  Cal.  8.  all  out.  It  was  held  that  in  this  par- 
XTnsapportod  by  BTldenoo. — ^The  jury  ticular  case  there  were  other  elements 
found  the  value  of  the  land  taken  at  of  damage  than  inconvenience  and 
three  thousand  dollars,  and  the  dam-  disfigurement,  and  that  it  was  not  er- 
ages,  aside  from  the  value  of  the  land  ror  to  overrule  the  motion.  Missouri 
taken,  to  the  landowner,  over  and  above  Pac.  R.  Co.  v.  Dulaney,  38  Kan. 
the  benefits,  at  two  thousand  five  hun-  346. 

dred  dollars,  making  in  all  five  thou-  4.  Packard  v,  Bergen  Neck  R.  Co., 

sand   five    hundred    dollars.     It  was  54  N.  J.  L.  553. 

objected  that  the  verdict  was  defective  6.  Sanford  v.  Chicago,  etc.,  R.  Co., 

in  makmg  no  reference  to  the  fencing  a  Mich.  N.  P.  [Supp.]  13a. 

and  keeping  the  same  in  repair.    It  OontraryVlaw. — Where  a  strip  is  taken 

was  held  that  as  there  was  no  proof  as  through  a  tract  containing  several  lots, 

to  the  fencing,  the  jury  could  not  find  it  is  proper  for  a  jury  to  make  an  as- 

S8  to  its  cost.    Peoria*,  etc.,  R.  Co.  v.  sessment  in  one  gross  sum,  although 

Birkett,  62  111.  333.  the  commissioners  have  made   sepa- 

2.  Illinois. — Wabash,  etc.,  R.  Co.  v.  rate  assessments  in  respect  to  each  lot. 

McDougall,  136  111.  iiz,  36  Am.  &Eng.  Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  3i 

R.  Gas.  597.  Minn.  137. 
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Silence  as  to  a  particular  landowner  is,  in  some  jurisdictioiis, 
equivalent  to  an  award  of  no  damages  as  to  him  ,^  in  other  juris- 
dictions, however,  there  must  be  an  express  finding  of  nodamages^ 
or  of  nominal  damages.^ 

(3)  Joint  and  Several  Awards. — Where  the  land  taken  belongs 
to  several  owners  there  must  be  a  separate  finding  as  to  the 
compensation  of  each  owner ;'  unless  they  are  tenants  in  com- 
mon,* which  they  will  be  presumed  to  be  in  the  absence  of  proof 
to  the  contrary.'^  Separate  assessments  should  be  made  to  the 
holders  of  distinct  or  separate  estates  in  the  same  land,  such  as 
lessees,  life  tenants,  mortgagees,  etc.^ 

Where  one  person  owns  several  parcels  a  gross  sum  may  be 
awarded  unless  he  demands  a  separate  appraisement  of  each  lot,^ 
which  latter  course  is  the  better  practice,* 

In  some  jurisdictions  where  a  gross  award  is  made  the  several 
owners  may  have  their  shares  apportioned  to  them  by  the  court 
of  chancery  .• 

(4)  Conditional  and  Alternative  Awards, — The  jury  must  assess 
the  value  of  the  property  and  the  damages  in  money ;  they  cannot 
by  their  verdict  require  the  condemning  party  to  do  certain  work 
for  the  landowner  '}^  nor  can  they  impose  upon  the  latter  any  legal 
obligations,  such  as  the  removal  of  buildings  and  the  like,  by 
specifying  what  portion  of  the  damages  are  awarded  to  him  to 

1.  Point-No- Point  Road  Case,  a  S.  gagees.     Michigan  Air  Line  R.  Co.  r. 

ft  R.  (Pa.)  277.  Barnes,  44  Mich.  322. 

a.  State  V.  Cooper,  23  N.  J.  L.  381 ;  4.  East  Saginaw,  etc.,  R.  Co.  r.  Ben- 
Washington  V.  Fisher,  43  N.  T.  L.  ham,  28  Mich.  459, /<7//0n-f</ in  Michi- 
377;  Kearslej  v.  Gibbs,  44  N.  }.  L.  gan  Air  Line  R.  Co.  t;.  Barnes,  44  Mich. 
169.  226;  State  V.  Fischer,  26  N.  J.  L.  129; 

ninstratloii.  —  A    verdict  that    "  we  Pittsburgh,  etc.,  R.  Co.  %\  Hall,  25  Pa. 

find  and  allow  damages  to  each  of  them  St.  336 ;  Thornton  v.  North  Providence, 

[complainants]  respectively  as  follows,  6  R.  L  433. 

viz:  to   A   nothing,''    is    a    sufficient  5.  Suver  v.  Chicago,  etc.,  R.  Co., 

finding  that  A  has  sustained  no  dam-  123  111.  293. 

ages.     Chace  v.  Fall  River,  2   Allen  6.  Harris  v.  Howes,  75  Me.  436,  and 

(Mass.)  533;  Cambridge  v,  Middlesex  cases  cited. 

County,  117  Mass.  79.     As  to  itemizing  7.  Kankakee,  etc.,  R.  Co.  t?.  Ches- 

damages  in  the  commissioner's  report,  ter,  62  111.  235;  Sherwood  v,  St.  Paul, 

see  infra^  XIL  2.  e.  (2)  Itemixing  the  etc.,  R.  Co.,  21  Minn.  122,  follawediTi 

Damages,  Sherwood  v,  St.  Paul,  etc.,  R.  Co.,  21 

S.  Smith  V.  Rogers,  Litt.  Sel.  Cas.  Minn.  127. 

(Ky.)  117;  Chicago,  etc.,  R.  Co.  tr.  San-  S.    Rentz     v.     Detroit,     48    Mich, 

ford,  23  Mich.  418;    State  v,  Fischer,  544. 

26  N.  J.   L.    129,  jf olio  wing  State    v,  •.  Tide  Water  Canal  Co.  v.  Archer, 

Oliver,  24  N,   J.    L.    129;    Rusch   v.  9  Gill  &  J.  (Md.)  479;  Baltimore,  etc., 

Milwaukee,    etc.,    R.    Co.,    54  Wis.  R.  Co.  if.  Thompson,  10  Md.  87 ;  Ro$s 

136.  V.  Elizabethtown,  etc.,  R.  Co.,  20  N.  J. 

OroM  Bum  Willi  Proportloiuuke  Amoniit  L.  235. 

to  Bach  Owner. — An  award  of  damages  10.  New  Orleans  Pac.  R.  Co.  7*.  Mur- 

for  land  condemned  for  railroad  uses  rell,  34  La.  Ann.  536. 

was  sustained  where  it  expressed  the  As  to  the  reservation  of  easements 

gross  sum  allowed  to  all  joint  claim-  to  the  landowner,  see  infra^  XII.  2./. 

ants  and  specified  how  much  of  it  was  Reservation  of  Easements  to  On'ner-^ 

for  each  of  those  interested  as  mort-  Conditional  Arvards, 
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defray  the  expense  of  so  doing.^ 

e.  Interpretation— Conclusiveness— interpretetioa. — Where 
the  statute  requires  the  damages  to  be  assessed  as  of  the  date  of 
issuing  the  summons,  a  verdict  fixing  "  the  present  value  "  of  the 
land  will  be  deemed  to  refer  to  the  date  of  issuing  the  summons.* 

GoaolaiiTeneM. — As  a  general  rule,  the  award  and  findings  are 
conclusive,  even  as  between  the  parties,  unless  the  jury  have 
misconceived  the  law  in  making  them  or  have  not  fully  considered 
all  the  essential  elements  of  the  injury  done.^  Such  a  verdict, 
especially  where  the  jury  viewed  the  premises,  will  not  be  set 
aside  unless  clearly  wrong.* 

1.  Jeff  ens  v.  Philadelphia,  etc.,  R.  viewers  for  damages  sustained  by  a 
Co.,  3  Houst.  (Del.)  447;  Wilson  v.  person  for  laying  out  a  road  across 
Whitseil,  24  Ind.  306.  his  land  is  not  conclusive.     The  appli- 

Thus  a  note  given  as  a  condition  to  cant  may,  after  the  award  and  tender 
the  laying  out  of  a  highway  is  without  of  the  money  awarded,  commence 
consideration  and  void.  Dudley  v.  suit  in  the  District  Court  against  the 
Butler,  10  N.  H.  281.  The  contrary  county  for  his  damages.  Grigsby  v. 
doctrine  obtains  in  Kentuckyy  where  Burtnett,  31  Cal.  406. 
orders  for  the  alterations  of  roads,  on  The  jury  of  freeholders  have,  to 
condition  that  the  work  be  done  by  the  some  extent,  the  character  and  author- 
applicant  (M'llvoy  XK  Speed,  4  Bibb  ity  of  experts.  Although  their  find- 
(Ky.)  85),  or  that  the  applicant  should  ing  is  not  conclusive,  it  must  be  given 
answer  in  damages  to  a  person  injured  due  weight.  New  Orleans,  etc.,  R. 
(Thurman  t^  Emmerson,  4  Bibb  (Ky.)  Co.  v,  Rabasse,  44  La.  Ann.  178. 
279),  were  held  valid.  Finding  ai  to  Mecasalty.  —  So  the  And- 

TlM  Damaires  must  Not  Bo  Conditional  ing  that    the  taking  is  necessary  is 

or  contingent,  but  for  a  definite  sum  for  conclusive  if  there  is  evidence  to  sup- 

which  an  execution  would   lie.    Win-  port  it.     Port  Huron,  etc.,  R.  Co.  v. 

Chester,  etc.,  R.  Co.  v,  Washington,  i  Voorheis,  50  Mich.  5oiS»  14  Am.  &  Eng. 

Rob.  (Va.)  72.  R.  Cas.  227. 

Nor  can  the  verdict  find  facts  and  4.  Fremont,  etc.,  R.  Co.  v.  Meeker, 

submit  to  the  court  questions  of  law  28  Neb.  94,  44  Am.  &   Eng.  R.  Cas. 

arising  upon  them,  the  damages  to  be  115,  following  Omaha  Belt  R.  Co.  v. 

dependent  upon  the  decision  of  such  Johnson,  24  Neb.  707 ;  Clarke  v,  Chi- 

questions.    Germantown,  etc.,   Turn-  cago,  etc.,  R.  Co.,  23  Neb.  616. 

pike  Road  Co.'s  Case,  4  Rawle  (Pa.)  Verdict  without  Judgment. — A  ver- 

191 ;  Point-No-Point  Road  Case,  2  S.  diet    upon    which    no    judgment     is 

&  R.  (Pa.)  277.  entered,  assessing  the  damages  which 

2.  Pacific  Coast  R.  Co.  v.  Porter,  74  a  party  will  sustain  by  reason  of  the 
Cal.  261,  33  Am.  &  Eng.  R.  Cas.  167.  laying  out  of  a  lateral  railroad  across 

So  where,  on  appeal  from  an  award,  his  land,  under  the  Pennsylvania  stat- 
the  jury  render  a  verdict  for  a  lesser  ute  of  1832,  will  not  justify  an  entry 
sum,  with  interest  from  the  date  of  and  the  making  of  the  road,  but  the 
the  award  appealed  from,  this  will  be  record  of  the  proceedings  is  admissi- 
deemed  a  special  verdict  that  the  dam-  ble  in  evidence  to  mitigate  the  dam- 
ages were  such  lesser  sum  at  the  time  ages.  Harvey  v,  Thomas,  10  Watts 
the  land  was  taken.     Noble  v.   Des  (Pa.)  63. 

Moines,  etc.,  R.  Co.,  61  Iowa  637,  14  Eetoi»pel  to  Attaok  Verdict.  —  If  a  rail- 
Am.  &  Eng.  R.  Cas.  208.  road   company  prevail    upon  a  party 

8.  Port  Huron,  etc.,  R.  Co.  v.  Voor-  to  suppress  a  verdict  of  condemnation 

heis,  50  Mich.  506,  14  Am.  &  Eng.  R.  which  has  been  intrusted  to  it  for  d^- 

Cas.  227;  California  Southern  R.  Co.  livery  to  the  proper  custodian,  it  can- 

V. Southern  Pac.  R.  Co.,  67  Cal.  591  20  not  afterwards  take  advantage  of   its 

Am.  &  Eng.  R.  Cas.  309.    See  also,  own  wrong  by  insisting  that  an  actual 

»»/''«>  XII.  2,  k.   Conclusiveness  and  return  was  necessary  to  give  it  validity 

^fect,  as  a  final  and  complete  adjudication. 

£xce|rt|oii8.  — The    award    of    road  West  f  ,West,  etc.,  R.  Co.,  61  Miss.  536, 
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/.  Special  Findings. — See  article  Special  Findings  of 
Juries. 
g.  Objections— Motion  to  Set  Aside — <HdeetiMii  ui  How 

OoMd. — Before  the  discharge  of  the  jury,  merely  formal  defects  in 
the  verdict  may  be  corrected  under  the  direction  and  discretion 
of  the  court ;  ^  but  after  their  dischai^e  and  separation,  the  general 
rule  is  that  they  cannot  be  reassembled  and  their  verdict  corrected 
by  them.* 

Power  to  Sit  Aiido.  —  The  state  has  power  through  its  proper 
tribunals  to  set  aside  the  inquest  for  fraud  or  legal  error,  at  any 
stage  prior  to  the  actual  taking  of  the  property  and  payment  of 
the  compensation.^  Ordinarily,  however,  the  court  in  which  the 
proceeding  is  pending  has  not  the  power  to  set  aside  the  verdict 
on  objections  not  raising  questions  of  jurisdiction,^  such  as  inade- 
quacy or  excessiveness  of  damages.  The  remedy  in  such  cases  is 
by  appeal.^ 

PraetiM  on  Xotioa  to  Set  Aiido. — The  motion  should  be  addressed  to 
and  determined  by  the  court  to  which  the  verdict  is  returned.* 

1.  Allmon  V,  Chicago,  etc.,  R.  Co.,  the  property.  »  •  »  Until  the  property 
155  111.  17.  is  actually  taken,  and  the  compensation 

2.  Ayer  f.  Chicago,  149  III.  362,  hold-  is  made  or  provided,  the  power  of  the 
ing,  also,  that  the  verdict  cannot  be  state  over  die  matter  is  not  ended." 
changed,  in  the  absence  of  the  jury,  Effect  of  AeoeptlzigPayiiMDt. — ^An  own- 
after  their  discharge,  and  after  the  er  of  land  taken  by  a  railroad  companj 
expiration  of  the  term  at  which  it  was  in  condemnation  proceedings,  by  ac- 
rendered.  cepting  payment  of  the  award,  waived 

Jury  Fnnctiis  Offldo  after  Separation,  his  ri^t  to  a  trial  of  objections  to  the 

— A  jury  summoned  to  assess  the  dam-  award  previously  filed  by  him,  though 

ages  for  land  sought  to  be  condemned  the  company  entered  the  land  before 

by    a    railroad,    having  signed    their  payment,  without  having  deposited  the 

verdict  and   dispersed,  become    then  amount  of  the  award  in  court.   The  fact 

functus  officio^   and    any  subsequent  that  the  receipt  for  the  award  stated 

act  done  by  them  is  of  no  more  effect  that  the  payment  was  "upon  the  claim" 

than  an  act  by  any  unauthorized  indi-  of  the  owner  for  damages  did  not  es* 

viduals.     West  r.  West,  etc.,  R.  Co.,  tablish  an  agreement  that  the  payment 

61  Miss.  536,  20  Am.  &  Eng.   R.  Cas.  should  not  affect  the  owner's  right  to 

402.  a  trial  of  his  objections  to  the  a^'ard. 

S.  In   Garrison    v.   New   York,   3i  Ft.  Worth  Ice  Co.    v,  Chicago,  etc.. 

Wall.  (U.  S.)  196,  the  U.  S.  Supreme  R.  Co.  (Tex.  Civ.  App.  i895),33S.  W. 

Court  said :  *♦  The  proceeding  to  as-  Rep.  159. 

certain  the  benefits  or  losses  which  will  As  to  setting  aside  the  re|>ort  of  corn- 
accrue  to  the  owner  of  property  when  missioners,  see  infra,  XII.  2.j.  Afpli- 
taken  for  public  use,  and  thus  the  com-  cation  to  Set  Aside. 
pensation  to  be  made  to  him,  is  in  the  4.  Backus  v.  Gartner,  89  Mich.  209. 
nature  of  an  inquest  on  the  part  of  the  5.  Willing  v.  Baltimore  R.  Co.,  5 
state  and  is  necessarily  under  her  con-  Whart.  (Pa.)  460. 
trol.  *  *  *  She  can  ♦  *  «  vacate  or  But  see  infra,  XII.  i.  i.  Damages 
authorize  the  vacation  of  any  inquest  Excessive  or  Inadequate;  Xli.  2,  j-i^) 
taken  by  her  direction,  •  *  *  where  Excessive  Damages,  and  XII.  2.  j.  (6) 
the  proceeding  has  been  irregularly  or  Inadequate  Damages,  where  it  i« 
fraudulently  conducted,  or  in  which  shown  that  cases  so  holding  really  go 
error  has  intervened,  and  order  a  new  upon  the  ground  of  the  impropriety  of 
inquest,  provided  such  methods  of  pro-  so  doing  rather  than  the  want  of  power, 
cedure  be  observed  as  will  secure  a  fair  6.  Burr  v.  Bucksport,  etc.,  R.  Co., 
hearing  froin  the  parties  interested  in  64  Me.  130, 
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Where  the  motion  to  set  aside  the  verdict  as  contrary  to  law  is 
made  upon  a  case  settled,  the  case  may  be  referred  to  in  order  to 
ascertain  the  issues.^  The  objecting  party  has  a  right  to  produce 
evidence,  and  a  denial  of  this  right  is  error.* 

*.  Grounds  for  Setting  Aside — Generally. — Good  cause 
must  be  shown  to  set  aside  the  verdict,  the  presumption  being 
that  the  jury  discharged  their  duty.^ 

Impropar  Arflpunent  to  Jury  by  counsel  is,  in  aggravated  cases,  and 

1.  St.  Paul,   etc.,   R.   Co.   v.    Mat-  inference  of  the  existence  of  undue  in- 
thews,  i6  Minn.  341.  fluence,  partiality,  bias,  and  prejudice, 

2.  Orange  BeltK.  Co.  v.  Craver,  3a  or  unfaithfulness  in  the  discharge  of 
Fla.  28.  the  duty  imposed ;  (5)  when   it  is  ap- 

CkmtnryDoetarliie. — ^The  judge  at  nisi  parent  that  the  damages  awarded  are 
prius,  upon  a  motion  to  set  aside  the  either  inadequate  or  excessive.  Fort- 
verdict  of  a  jury  drawn  to  estimate  the  Street  Union  Depot  Co.  v.  Backus,  92 
damages  sustained  by  the  location  of  a  Mich.  33.  To  the  same  effect,  see 
railroad,  refused  to  hear  any  evidence  Clarksville,  etc.,  Turnpike  Co.  v.  At- 
to  show  that  the  award  was  excessive,  kinson,  i  Sneed  (Tenn.)  426. 
or  that  the  jury  disregarded  the  in-  The  AdmlBslon  of  Evldenoe  not  admis- 
structions  of  the  person  appointed  to  sible  under  strict  legal  rules  is  not 
preside  at  the  hearing.  It  was  held  enough,  unless  it  appears  to  have 
that  exceptions  would  not  lie  on  ac-  caused  substantial  injustice.  Detroit 
count  of  such  refusal.  Lennox  v.  Western  Transit,  etc.,  R.  Co.  v.  Crane, 
Knox,  etc.,  R.  Co.,  62  Me.  322.  In  50  Mich.  182,  10  Am.  &  Eng.  R.  Cas. 
such  a  case  an  affidavit  made  after  the  502. 

rendition   of    the    verdict   that  some  The  Finding  must  Be  Clearly  Reipon- 

members  of  the  jury  were   not  free-  rtre  to  all  the  matters  which  the  stat- 

holders,  is  not  good  ground  for  setting  ute  requires  the  jury  to  investigate,  or 

aside  the  verdict.     Chesapeake,  etc.,  it  will  be  set  aside  on  motion  of  any 

R.  Co.  V.  Patton,  9  W.  Va.  648.  party  to    the    record.     McAllilley  v. 

Jvron'   Iffldavlta   are  admissible   to  Horton,   75   Ala.    491 ;    Philadelphia, 

impeach  the  verdict,  the  contrary  rule  etc.,  R.  Co.  v.  Cake,  95  Pa.  St.  139. 

being  inapplicable  to   these  proceed-  ITregiilarlties  in  Impandllng  the  Jury, 

ings,  in  which  the  jurors  partake  more  — That  the  sheriff  who  summoned  the 

of  the  character  of  commissioners  than  jury  may  have  been  partial  to,  or  prej- 

of  a   common-law  jury.    Canal  Bank  udiced  in  favor  of,  one  of  the  parties 

V.    Albany,    9   Wend.    (N.    Y.)    244.  to  the  controversy  is  not  per  se  suffi- 

Contra,  see  Oregon  Cascades  R.  Co.  cient  to  set  aside  the  inquisition,  if  it 

V.  Oregon  Steam  Nav.  Co.,  3  Oregon  appears  that  no  injustice  has  thereby 

178.    See  generally,  upon  this  subject,  been   done  to  any  one.      Tide  Water 

article  Vbrdicts.  Canal    Co.    v.   Archer,  9    Gill   &    J. 

8.  Orange  Belt  R.  Co.  v,  Craver,  32  (Md.)  479. 
Fla.  28.  See  also  article  Verdicts.  Juror  having  Acted  on  Former  Panel. 
Bminiary  of  aroanda. — The  court  be-  — But  where  a  juror,  upon  his  ex- 
fore  which  proceedings  are  had  upon  amination  as  to  his  qualifications, 
the  question  of  confirming  or  setting  denied  having  formed  or  expressed  an 
aside  the  findings  and  award  of  a  jury  opinion  as  to  the  necessity  of  taking 
in  condemnation  proceedings  may  set  the  land  for  public  use,  and  the  con- 
aside  the  award,  and  order  a  new  trial  testing  party  was  ignorant  of  his  hav- 
before  a  new  jury,  upon  the  following  ing  acted  as  a  member  of  the  former 
grounds:  ( i )  For  fraud  or  misconduct  panel,  and  of  the  submission  of  the 
of  the  jury  affecting  the  rights  of  the  question  of  such  necessity  to  him  as  a 
parties ;  (2)  for  gross  errors  or  mis-  member  thereof,  until  after  the  second 
takes  of  the  jury;  (3)  for  the  erroneous  proceedings  were  ended,  he  is  entitled 
rejection  or  admission  of  testimony  to  have  the  verdict  set  aside  and  to  a 
affecting  the  rights  of  the  parties;  (4)  new  trial.  Hester  v.  Chambers,  84 
for  errors  of  such  an  extraordinary  Mich.  562.  And  see  Walker  v.  Boston, 
character  or  grossness as  furnish  a  just  etc.,  R.  Co.,  3  Cush.  (Mass.)  i. 

591  Volume  VJI. 


Vtidict-R^pcrt-Awwrd,    EMINENT  DOMAIN.  YwdM  of  inf. 

where  prejudice  is  shown  ground  for  setting  aside  the  verdict.* 
MiMoadvet  of  Iwon  is  good  cause  for  setting  aside  the  verdict, 

the  same  as  in  ordinary  actions.*    Thus  misconduct  of  jurors  as 

respects  the  view  of  the  premises  will  warrant  the  setting  aside  of 

the  verdict.* 
Miitak*. — When  it  appears  that  injustice  has  been  done  through 

some  mistake  or  inadvertence  of  the  jury,  the  verdict  will  be 

set  aside.* 

Yerdiet  agiinst  Weight  of  ETidonM. — The  courts  have  power  to  set 

aside  verdicts  on  this  ground,  and  may  determine  whether  the 

evidence  which  was  before  the  jury  shall  be  presented  to  them, 

and,  if  so,  in  what  mode.^ 

1.  OoobmI'b  Addxow  to  tlM  Jnrj.  —  It  versy  and  examine  it  in  order  that  thej 
is  improper  for  counsel  for  plaintiff,  mi((ht  have  a  better  understanding  of 
in  stating  the  case  to  the  jury,  to  refer  the  case  they  are  trying  and  be  the 
to  the  amount  of  the  award  appealed  better  enabled  to  fix  a  value  thereon, 
from ;  but  such  impropriety  is  no  Ortman  v.  Union  Pac.  R.  Co.,  3^  Kan. 
ground  for  discharging  the  jury  on  419,  17  Am.  &  Eng.  R.  Cas.  136. 
defendant's  motion.  It  is  sufficient  for  Where  a  jury  is  called  upon  to  assess 
the  court  at  the  time,  and  in  the  final  damages  for  the  taking  of  a  right  of 
instructions,  to  advise  the  jury  that  way  over  the  lands  of  several  disdnct 
their  verdict  should  in  no  way  be  in-  owners,  the  verdict  will  not  be  set  aside 
iluenced  by  the  amount  of  such  aw^ard.  because  the  sheriff  in  charge  of  the 
Ball  T'.  Keokuk,  etc.,  R.  Co.,  74  Iowa  jury  directed  them  to  view  all  of 
132.  the  premises  before  hearing  the  evi- 

To  authorise  the  setting  aside  of  a  dence  as  to  any  one,  instead  of  hearing 
verdict  on  the  ground  of  improper  the  evidence  in  each  case  and  then 
remarks  of  counsel  as  to  the  value  of  making  a  personal  view.  The  method 
the  property,  outside  of  the  evidence,  pursued  by  the  sheriff  is  more  con- 
the  remarks  must  be  of  such  a  charac-  venient,  tends  to  a  more  speedy  trial, 
ter  as  may  reasonably  be  supposed  to  and  is  unobjectionable.  Jameson  v. 
haveinfluenced  the  jury.  So  a  remark  Androscoggin  R.  Co.,  52  Me.  41a. 
by  defendant's  counsel  that  if  he  had  See  also  *«/r^r,  XI.  Vie-w  0/ Premises. 
been  allowed  he  would  have  shown  Um  of  Liqiion  \ff  Jurors. — Some  of 
that  plaintiff's  house,  for  which  the  the  jurors,  after  they  had  finished  view- 
company  was  forced  to  pay  three  ing  the  {Premises,  drank  intoxicating 
thousand  two  hundred  dollars,  w^as  liquor,  but  it  did  not  appear  that  any 
sold  to  plaintiff  for  five  hundred  dol-  of  them  became  intoxicated,  or  that 
lars,  is  not  ground  for  reversal  where  tlie  persons  furnishing  tlie  liquor  were 
the  jury  seemed  to  have  understood  in  any  wise  interested  in  the  case,  nor 
that  the  price  paid  by  plaintiff  was  was  it  shown  that  the  jury  were  there- 
immaterial  in  assessing  his  damages,  by  influenced  to  the  prejudice  of  the 
Festner  v.  Omaha,  etc.,  R.  Co.,  17  Neb.  petitioner.  The  court  held  that,  while 
380,  20  Am.  &  Eng.  R.  Cas.  238.  the  jurors  and   the   officer  in  charge 

See  in  general,    upon    this  subject,  should  have  been  punished  for  the  im* 

article  Argumbnts  of  Counsel,  vol.  propriety,  it  was  not  sufficient  to  war- 

2,  p.  698.  rant  the  setting  aside  of  the  verdict 

2.  But  the  names  of  such  jurors  and  Sanitary  Dist.  v,  Cullerton,  147  Ill< 
the  nature  of  their  misconduct  must  be  385. 

stated  in  the  motion.   Lennox  v.  Knox,  4.  Cadmua  v.  Central  R.  Co.,  31  N. 

etc.,  R.  Co.,  62  Me.  322.  J.  L.  179.     See  also  article  Vbrdicts. 

3.  Irrefiilaxltlea  Oonneotod  with  View  The  Kero  Faet  %baX  Xbm  Ftadtaf  mn 
of  FromiBat. — It  is  misconduct  for  two  Bo  UiUiist  will  not  affect  the  condu- 
of  the  jurors,  without  the  direction  or  siveness  of  the  verdict  if  it  can  be 
consent  of  the  court,  after  the  evidence  sustained  in  any  aspect  of  the  evi- 
has  been  submitted  and  before  the  ar-  dence.  Colusa  County  t'.  Hudson,  85 
gument  of  counsel  in   the  case,  to  go  Cal.  633. 

together  to  the  real  estate  in  contro-        5.  Fitchburg  R.  Co.  v.  Eastern  R. 
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I.  Damages  Excessive  or  Inadequate— in  oenena.— While 

it  is  within  the  power  of  the  court  to  set  aside  a  verdict  for  ejccess 
or  inadequacy  of  the  damages,^  it  will  not  encroach  apt>n  the 
province  of  the  jury  in  this  matter  save  in  strong  cases  of  injustice. 
The  amount  must  be  so  large  as  to  evince  passion,  prejudice, 
partiality,  or  corruption  *  This  is  especially  so  where  the  jury 
have  viewed  the  premises  and  the  verdict  is  not  clearly  extrava- 
gant.* It  is  a  well  settled  rule  that  where  there  is  evidence  to 
sustain  the  verdict  and  the  testimony  is  in  conflict,  the  court  will 
not  interfere.* 

Co.,  6  Allen  (Mass.)  98,  settling  the  Eddy,  42  Ark.  527;  Springfield,  etc., 

question  which  was  left  undecided  in  R.  Co.  v,  Rhea,  ^4  Ark.  258. 
Walker  v,  Boston,  etc.,  R.  Co.,  3Cush.        Iowa. — Ball  t*.  Keokuk,  etc.,  R.  Co., 

(Mass.)  I.  74  Iowa  132. 

But  it  must  appear  clearly  that  the        Ketiiuchy. — Louisville,  etc.,  R.  Co. 

verdict  is  wholly  inconsistent  with  and  r.  Ingram  (Ky.  1890),  14  S.   W.   Rep. 

contrary  to  all  the  proofs  to  warrant  534. 

disturhing  it  on  this  ground.     Illinois,         Missouri. — Sedaliat^.  Missouri,  etc., 

etc.,  R.,  etc.,  Co.  v,  McClintock,  63  R.  Co.,  17  Mo.  App.  105. 
111.  514;   Atchison,    etc.,   R.   Co.    v.        N'ctv  Jersey. — Somerville,   etc.,  R. 

Schneider,  127  111.  144;  Sanitary  Dist.  Co.  v.  Doughty,  22  N.  J.  L.  495. 
V.    Cullerton,   147  111.  385.     And  see        New    Tork. — Owners    of     Ground, 

Brown  v.   Ipswich  Mfg.  Co.,   5  Gray  etc.  xk  Albany,  15  Wend.  (N.  Y.)  374. 
(Mass.)  460;  New  Orleans,  etc.,  R.  Co.         Pennsylvania. — Philadelphia,     etc., 

V.  Frank,  39  La.  Ann.  707,  30  Am.  &  R.  Co.  v.  Gesner,  20  Pa.  St.  240. 
Eng.  R.  Cas.  275.  Virginia. — Alexandria,  etc.,  R.  Co. 

Iteponderanee  Of  Syldence. — It  is  not  v.  Faunce,  31  Gratt.  (Va.)  761. 
ground  to  set   aside  the  verdict  that         West    Virginia. — Battrell    v.  Ohio 

the  judge  differs  from  the  jury  as  to  River  R.  Co.,  34  W.  Va.  232. 
the   preponderance   of  the   evidence.        3.  McReynolds  v.  Burlington,  etc., 

Oregon  Cascades  R.    Co.   v.  Oregon  R.  Co.,  106  111.  152;  Chicago,  etc.,  R. 

Steam  Nav.  Co.,  3  Oregon  178.  Co.  v.  Blake,  116  111.  163;  Sioux  City, 

ninstritlon. — A  railroad  ran  diagon-  etc.,  R.  Co.i'.  Weimer,  16  Neb.  272, 

ally  across  a  tract  of  thirteen  acres  of  20  Am.  &  Eng.  R.  Cas.  184;  Omaha, 

land  so  as  to  cut  off  two  portions  of  etc.,  R.  Co.  v.  Walker,  17  Neb.  432. 
it  in  triangular  form,  separating  them        Iffore  than  Claimed. — But   a  verdict 

from  the   main   tract   and  from  each  for  more  damages  than  are  claimed  in 

other.     In  eminent   domain  proceed-  the  petition  is  erroneous  and  the  court 

ings  a  verdict  n'as   returned  for  fifty  will  remit  the  excess.     Houston  Tap, 

dollars  for  the  land  taken  and  six  hun-  etc.,  R.  Co.  v.  Milburn,  34  Tex.  224. 
dred  and  thirty  six  dollars  for  damages.         4.  A  rhansas.  — Springfield,  etc.,  R. 

A  former  jury  had  given  six  hundred  Co.  v.  Rhea,  44  Ark.  258. 
dollars  damages  in  all.     It  was  held        Illinois.  —  Illinois,    etc.,    R.   Co.  v. 

that  the  verdict  was  not  so  palpably  Von  Horn,  18  111.  257;  Chicago,  etc., 

ap^ainst  the  evidence  as  to  be  disturbed.  R.  Co.  v.  Jacobs,  iio  111.  414. 
Ohio  Valley  R.,  etc.,  Co.  v.  Kuhn(Ky.        Indiana. — Kyle  v.  Miller,  io8lnd.9o. 
^^7).  5S.  W.  Rep.  419.  Minnesota.— ZoW\\\    v.    St.    Paul, 

1.  Chapman   v.    Groves,   8    Blackf.  etc.,  R.  Co.,  19  Minn.  283. 

(Ind.)  308;    Harding  v.  Medway,   10  IIlustrationB. — Where  the  land  sought 

Met.  (Mass.)  465;  Philadelphia,  etc.,  to  be  taken  for  right  of  way,  situate  in 

R.  Co.  t'.Cake,  95  Pa.  St.  139.   Contra^  the  limits  of  a  city,  was  over  ten  acres, 

see  Willing  v.    Baltimore  R.   Co.,  5  and  twenty-five  witnesses  sworn  esti- 

Whart.  (Pa.)46o.   And  see /«/>•«,  XII.  mated  the  damages  at  various  sums 

2.  /.  (5)  Excessive  Damages;  XV.  7.  from  one  thousand  eight  hundred  dol- 

»•  (2)  Reducing  Excessive  Damages,  lars  to  eighteen  thousand  dollars,  and 

See  also  in  general,  upon  this  subject,  the  jury  assessed  the  damages  at  five 

article  Verdicts.  thousand  five  hundred  dollars,  it  was 

2.  Arkansas. — Texas,  etc.,  R.  Co.  v.  held  that  the  damages  were  not  exces- 
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Inadequate  Damages. — The  same  rules  apply  where  the  verdict  is 
objected  to  as  inadequate,^  but  where  it  is  evident  that  the  jury 
ignored  or  omitted  to  investigate  some  of  the  proper  elements  of 
damage,  their  verdict  should  be  set  aside.* 

2.  Report  of  ComimBuonen-^.  In  General — Formal  Requi- 
sites.— Primarily,  the  report  of  the  commissioners  should  show  an 
observance  of  all  the  requirements  of  the  statute.*     The  omission 

sive.     Peoria,  etc.,  R.  Co.  v,  Birkett,  restaurant,  under  an  unexpired  lease, 

62  111.  332.  a  real  estate  dealer  testified  tliat  the 

A  verdict  for  one   thousand  seven  value  of  the  leasehold  interest  was  be- 

hundred  dollars  cannot  be  considered  tween  two  thousand  five  hundred  dol- 

excessive  where  several  witnesses  tes-  lars  and  three  thousand  dollars,  over 

tify  that,  in  their  opinion,  the  farm,  and  above  the  rent,  which  was  sixty 

consisting  of  three  hundred  and  thir-  dollars  a  month.     The  tenant  testified 

teen  acres,  is  depreciated  ten  dollars  tliat  he  had  occupied  the  premises  for 

per  acre.     Dudley  v.  Minnesota,  etc.,  eight  or  nine  years,  and  that  the  lease- 

R.  Co.,  77  Iowa  408,  36  Am.  &  Eng.  hold   interest  was    worth  to  him   the 

R.  Cas.  593.  amount  of  the  rent  only.  The  jury  gave 

Where  three  witnesses  put  the  value  the  tenant  one  hundred  and  fifty  dol- 

of  land  taken  at  one  thousand  dollars,  lars  as  compensation  for  his  interest 

two  at  one  thousand  and  fifty  dollars,  and  one  hundred  dollars  for  the  costs 

one  at  one  thousand  one  hundred  dol-  and  expenses  of  removal.     It  was  held, 

lars,  one  at  one  thousand  two  hundred  on  appeal  by  the  tenant,  that  the  ver- 

dollars,  and  one  at  nine  hundred  dol-  diet  was  not  too  low,   under  the  evi- 

lars,  a  verdict  for  nine  hundred  and  fifty  dence.    Becker  t;.   Chicago,  etc.,   R. 

dollars  will  be  sustained.     Grannis  v.  Co.,  126  111.  436. 

St.  Paul,  etc.,  R.  Co.,  18  Minn.   194,  2.  Walters  v,  Houck,  7  Iowa  72. 

follotved  in  Scott  v,  St.  Paul,  etc.,  R.  A  railroad   company  condemned  a 

Co.,  2x  Minn.  322.  right  of    way   through    a    forty-acre 

A  railroad  was  located  over  a  three-  tract,  appropriating  about  four  acres 
acre  tract  of  land  on  which  was  a  mill,  and  cutting  oflT  fourteen  acres  from  the 
so  as  to  cause  the  smoke-stack  and  part  residue  of  the  tract.  The  jury  re- 
of  the  boiler  house  to  be  removed,  and  turned  a  verdict  assessing  the  com  pen- 
also  to  destroy  the  road  to  the  mill,  sation  at  about  one-tenth  of  the  value 
The  evidence  as  to  the  value  of  the  of  the  entire  tract.  It  was  held  that 
property  was  conflicting,  ranging  from  as  it  was  apparent  that  the  jury  had 
nothing  up  to  six  thousand  dollars,  not  taken  into  consideration  the  dam- 
The  jury  gave  two  thousand  five  hun-  ages  arising  from  cutting  off  thefour- 
dred  dollars  damages.  This  was  held  teen  acres  from  the  residue  of  the 
not  excessive.  State  Line  R.  Co.  v.  tract,  the  award  must  be  set  aside. 
Playford  (Pa.  1888),  14  Atl.  Rep.  355.  Grand  Rapids,  etc.,  R. Co. f.Chesebro, 

An  award  by  a  jury  of  three  thou-  74  Mich.  466,  39  Am.  &  Eng.  R.  Cas. 
sand  dollars  for  a  strip  of  land  one  hun-  159.  See  also  infra^  XV.  7.  ».  (3)  /w- 
dred  feet  wide  across  an  eighteen-acre  adequacy  of  Damages. 
tract  on  which  there  is  a  house  worth  3.  Otero  Canal  Co.  v.  Fosdick,  20 
one  thousand  dollars  and  a  barn  worth  Colo.  522 ;  Rice  v.  Danville,  etc..  Turn- 
four  hundred  dollars,  with  some  out-  pike  Road  Co.,  7  Dana  (Ky.)  81; 
buildings  and  a  young  orchard  not  in  State  v.  Van  Geison,  15  N.  J.  L.  339; 
bearing,  the  road  running  thirty-three  State  v.  Lord,  26  N.  J.  L.  140.  Contra, 
feet  from  the  house,  where  many  wit-  see  Road  in  Middle  Creek,  etc.,  Tp,, 
nesses  fix  the  value  of  the  entire  tract  9  Pa.  St.  69. 

with  its  improvements  at  less  than  the  Reqalsites  and  Sufficiency  of  the  Re- 
amount  of  the  award,  will  be  set  aside  port — Generally. — The  report  should 
as  excessive.  Louisville,  etc.,  R.  Co.  show  that  the  commissioners  met  at 
f.  Asher  (Ky.  1891),  15S.  W.  Rep.  517.  the  time  and  place  designated  in  the 

1.  Green  t^.  Chicago,  97  111.  374.  order  of  the   court;    that  they   were 

In  a  proceeding  to  condemn  a  lot  sworn  before  entering  upon  the  dis- 

upon  which  there  was  a  building  oc-  charge    of    their    duties ;     that    they 

cupied  by  a  tenant  for  a  saloon  and  viewed  in  person  the  land  sought  to 
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of  something  which  the  statute  explicitly  requires  to  be  stated  is 
fatal  to  the  report,^  as  is  also  the  omission  of  a  finding  upon  any 
of  the  Questions  submitted  to  the  commissioners  pursuant  to  the 
statute.^     The  jurisdictional  facts  must  be  clearly  set  out.*     The 

be   condemned;    that,   at    times  and  made  a  report,  which  is  lost,  stating 

places  of  which  the  several  parties  in  its  contents,  and  that  such  was  and  is 

interest  had    notice,   they   heard   the  their  report,  is  insufficient.     If  a  report 

allegations  and  proofs  of  the  parties,  is  lostbeforeit  is  returned  to  the  judge, 

and  to  that  end  issued  subpoenas  for  it  can  only  be  supplied  by  a  new  one  in 

all  witnesses  which  the  parties  or  any  due  form,  or  by  a  proceeding  de  novo. 

of  them  desired  to  call.     The  report  Rice  v,  Danville,  etc..  Turnpike  Road 

should  also   contain   minutes   of    the  Co.,  7  Dana  (Ky.)  81. 

testimony  and  the  rulings  of  the  com-  1.  State  x\  Jersey  City,  25  N.J.  L. 

missioners  upon  all  points  made   by  309;  U.  S.  v.  Dumplin  Island,  i  Barb, 

counsel  or  parties  as  to  the  admission  or  (N.  Y.)  24;  O'Hara  v.  Pennsylvania 

rejection  of  testimony,  and,  generally,  R.  Co.,  25  Pa.  St.  445. 

all  matters   w^hich    are    necessary  to  Dlnitratloii. — Where  commissioners 

show  the  rules  or  principles  by  which  appointed  to  compute  the  damage  to 

the  commissioners  were  governed  in  land  show  by  their  report  that  they 

making  their  appraisal.     Central  Pac.  understood  that  the  fee  of  the  land  to 

R.  Co.  V,  Pearson,  35  Cal.  247.  be  taken  was  not  in  the  defendant,  it 

Ai  to   Notice. — The    commissioners  will   be  assumed   that  the   award   of 

may  properly  embody  in  the   report  damages  was  not  for  a  greater  interest 

which  they  file  with  the  county  clerk  than  Uiat  actually  held  by  defendant, 

a  statement  of  their  doings  with  refer-  though  their  report  gives  "  the  value 

ence  to  giving  notice  of  the  time  when  of  the  land  or  property  actually  taken  ;*' 

they  will  proceed  to  lay  oflf  the  route  this     statement    being     required    by 

of  the  railroad,  and  such  recitals  are  statute.    Otero  Canal  Co.  v,  Fosdick, 

frima  facie    evidence    of    the    facts  20  Colo.  522. 

therein  stated.     Clement  v.  Wichita,  2.   California. — Damrell  v.  San  Joa- 

etc,  R.  Co.,  53  Kan.  682.  quin  County,  40  Cal.  154. 

Alto  A4)oiiiimienti. — A  report  filed  Colorado. — Pueblo,  etc.,  R.  Co.  v, 

bj  commissioners  which  recites  that  Rudd,  5  Colo.  270. 

they  met  at  the  time  and  place  named  in  Kentucky. — Bibb  v,  Montjoy,  2  Bibb 

the  notice,  and  proceeded  to  lay  oflf  a  (Ky.)  i;  Rout  v.  Mountjoy, 3B.  Mon. 

route,  that  a   legal  adjournment  was  (Ky.)  302;  Robinson  v.  Robinson,  i 

had,  and  further  states  that  they  met  Duv.  (Ky.)  162. 

at  a  later  time  and  another  place,  in  Maine. — Pierce  v.  Franklin  County, 

pursuance  of  adjournment,  when  they  63  Me.  252. 

proceeded  with  the  completion  of  their  Neiv  Tork. — Matter  of  New  York, 
work,  does  not  show  that  the  adjourn-  etc.,  R.  Co.,  35  Hun  (N.  Y.)  232. 
ment  was  without  notice  or   illegal,  Pennsylvania. — Philadelphia,    etc., 
nor  does  it  show  an  abandonment  of  R.  Co.  v.  Cake,  95  Pa.  St.  139. 
the  proceedings  under    the    original  Surplmage. — But  the  report  need  not 
notice,  nor  a  loss  of  jurisdiction;  and  pass  upon  questions  which  the  statute 
such  report  is  not  void  upon  its  face,  does  not  require  them  to  decide,  and  if 
Leavenworth,  etc.,  R.  Co.  v.  Meyer,  it  does  so,  such  finding  may  be  disre- 
50  Kan.  25.  garded  as  surplusage.     Aken  v,  Par- 
Conditional    Boport.  —  Whether   the  frey,  35  Wis.  249. 
commissioners     may,  without    special  3.  State  v.    Scott,   9  N.   J.    L.    17 ; 
legislative  authority,   make   a  condi-  Semon  v.  Trenton,  47  N.  J.  L.  489; 
tional  award,  or  one  contingent  upon  Thompson  v.  Multnomah   County,  3 
the  happening  of  future  events  or  the  Oregon  34. 

subsequent  performance  of  certain  acts  Appointment  of  Oomniiifionen. — Re- 

bj  the  parties,     qucere.     McCord   v,  citals  in  the  award  that  the  commis- 

Sylvester,  32  Wis.  451.  Seeju/ra,  XII.  sioners  were  duly  appointed   by  the 

<•  d.  (4)  Conditional  and  Alternative  judge  and  legally  summoned  by  the 

Awards.  sheriff  are   not  facts   required  to  be 

Utt  Report. — A    certificate    of  the  stated  in  the  award,  and  do  not  prove 

commissioners  that  they  had  formerly  that  the  cooiniissioners  who  purport 
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proposed  road  must  be  described  not  only  by  metes  and  bounds 
but  also  by  courses  and  distances.^  If  the  statute  so  require,  the 
minutes  of  the  testimony  should  be  included  in,'  or  annexed  to, 
the  report.^  And  if  a  map  or  draft  is  required  in  addition  to  the 
courses  and  distances,  it  must  be  made  and  reported.^ 

SeaUng  and  FUisf . — The  statutory  requirements  as  to  sealing  and 
filing  the  commissioners*  report  should,  of  course,  be  strictly 
followed.* 

b.  Right  of  a  Majority  to  Act  or  Decide. — The  general 

rule  of  law  that  where  authority  is  conferred  upon  three  or  more 
persons  to  do  a  public  act,  the  concurrence  of  a  majority  is  a 
valid  execution  of  the  power,  when  all  attend  and  take  part  in  the 
transaction,^  is  applicable,  in  most  jurisdictions,  to  the  deliberation 
and  report  of  commissioners  to  assess  damages.''  All  having  acted, 
a  report  concurred  in  and  signed  by  a  majority  is  good.'  A 
number  of  the  states  have  statutes  declaratory  of  and  adopting 
the  common-law  rule  above  mentioned.®  Various  applications 
and  qualifications  of  these  rules  will  be  found  indicated  below.^® 

to  sign  the  award  were  duly  and  legally  The  majority  may  decide,  though 

appointed.     Lewis?'.  St.  Paul,  etc.,  R.  the  minority  dissent  and  refuse  to  be 

Co.,  5  S.  Dak.  148,  57  Am.  &  Eng.  R.  further  considered    members  of  the 

Cas.  612.                    ^  board.     J^*/.  Rogers,  7  Cow.  (N.  Y.) 

Effort  to  Agree  with  Landowner. —  526. 

Where  an  inquisition  omitted  to  state  T.  Smith  v,  Trenton  Delaware  Falls 

a  disagreement  between  the  owner  of  Co.,   17  N.    J.  L.  5;    Matter  of  New 

the  lands  mentioned  and  the  company,  York,  34  Hun  (N.  Y.)  441;  Young  r. 

and  that  the  judge  who  appointed  the  Buckingham,  5  Ohio  485;  Union  Pac. 

commissioners  was  not  interested,  etc.,  R.  Co.  r.  Burlington,  etc.,  R.  Co.,  l 

it  was   held   defective,  and   quashed.  McCrary  (U.  S.)  452. 

Gilbert  v,  Columbia  Turnpike  Co.,  3  8.  Indiana. — Piper  v.  Connersville, 

Johns.  Cas.  (N.  Y.)  107.  etc.,  Turnpike  Road  Co.,  12  Ind.  400; 

1.  Woods  r.  Campbell,  14  B.  Mon.  American  Cannei  Coal  Co.  r.  Hunting- 
(Ky.)  339.  ton,  etc.,  R.  Co.,  130  Ind.  98,  51  Am. 

ii  a  railroad,  the  quantity,  quality,  &  Eng.  R.  Cas.  653. 

and  value  of  the  lands  taken  or  mate-  Massachusetts. — Plymouth  r.  Plym- 

rials  required  should  be  stated.     Reit-  outh  County,  16  Gray  (Mass.)  341. 

enbaugh  v.  Chester  Valley  R.  Co.,  21  Ne-w      Tork. — Cruger     r.    Hudson 

Pa.  St.  100.  River  R.  Co.,  13  N.  Y.  190;  Astor  r. 

2.  Matter  of   New    York,   etc.,    R.  New  York,  63  N.  Y.  580. 

Co.,  33  Hun  (N.  Y.)  293.  9.  Hays    v,   Parrish,   52  Ind.    132; 

S.  Rondout,  etc.,  R.  Co.  v.  Deyo,  5  Quayle  v,  Missouri,   etc.,  R.  Co.,  63 

Lans.  (N.  Y .)  298.  Mo.  465 ;  Matter  of  Broadway, 63  Barb. 

4.  State  V.  English,  22  N.  J.  L.  291 ;  (N.  Y.)  572. 

Road    from    Warrior    Run,    3    Binn.  Some    of   the   statutes   authorize  a 

(Pa.)  3.  majority  to  act  as  well  as  to  decide, 

5.  Sealing. — Rout  r*.  Mountjoy,  3  B.  but  in  such  cases  it  must  appear  that 
Mon.  (Ky.)  300;  Hanes  v.  North  Caro-  all  were  notified  and  qualified.  Ohio, 
iina  R.  Co.,  109  N.  Car.  490.  etc.,  R.  Co.   v.  Barker,  134  111.  470; 

pjllng. — Higbee  v.  Peed,  98  Ind.  420.     Smith  v.  Trenton  Delaware  Falls  Co,, 

6.  Woolsey  v.  Tompkins,  23  Wend.  17  N.  J.  L.  5;  Astor  t».  New  York,  62 
(N.  Y.)  324;  Paradise  Road,  29  Pa.  St.     N.  Y.  580. 

20.     As  to  the  right  of  a  majority  of  10.  DlUwls. — Under  the  Act  of  1852 

the  jurors  to  decide,  see  supra,  XII.  i.  the  three  commissioners  appointed  to 

a.  Mode  of  A  r rival  at  Verdict;  of  the  assess  the  damages  were  All  required  to 

commissioners,  see  next  note  qualify,  and  must  endeavor  to  igiee. 
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c.  Description  of  Land  Taken,  Quantity,  etc. — KManiiy. 

— If  a  statute  requires  the  report  to  describe  the  property,  an 
omission  to  do  so  is  fatal.^ 

And  unless  all  the  commissioners  were  exchange  of  views  and  the  comparison 
sworn,  and  acted  together,  their  report  of  ideas  which  would  come  from  a 
will  not  authorize  a  judgment  of  con-  consultation  together  of  all  the  com- 
demnation.  If  they  ail  qualify  and  missioners  of  appraisal  appointed  to 
meet  and  attempt  to  agree,  the  decision  take  his  real  estate  against  his  will,  and 
or  report  of  two  of  thiem  will  doubtless  although  it  might  be  that  the  result 
be  binding;  but  when  only  two  qualify  would  not  have  been  different  if  such 
or  act  together  their  award  or  assess-  consultation  had  taken  place,  the  (ail- 
ment will  not  be  binding,  unless  the  ure  to  comply  with  such  provisions  of 
owner  ratifies  the  act  by  accepting  the  the  statute  is  an  objection  of  sufficient 
damages.  Ohio,  etc.,  R.  Co,  v.  Barker,  weight  to  justify  the  setting  aside  of 
ty^  III.  470.  '  the  report  of  the  commissioners  of  ap- 
Kalne. — A  committee,  agreed  on  and  praisal  and  the  directing  of  a  new 
appointed,  instead  of  a  jury,  to  assess  appraisal.  Matter  of  Brooklyn  El.  R. 
the  damages  occasioned  by  the  location  Co.,  80  Hun  (N.  Y.)  355. 
of  a  county  road,  cannot  act  by  a  1.  Anderson  v.  Pemberton,  89  Mo. 
majority,  but  their  proceedings  will  6r ;  Missouri  Pac.  R.  Co.  v.  Carter,  85 
be  void  unless  they  all  concur  in  the  Mo.  448,  28  Am.  &  Eng.  R.  Cas.  249. 
result  arrived  at.  McLellan  v.  Ken-  See  also  5«/ra,  XII.  i.  h.  Description 
nebec  County,  21  Me.  390.  of  Property  Taken  or  Damaged. 

UflKraxl. — Under  a  proper  construe-  In  North  Carolina  a  report  of  com- 
tion  of  the  statutes  requiring  three  missioners  is  not  invalid  because  it 
commissioners,  their  report  is  not  ren-  does  not  contain  a  description  of  the 
dered  nugatory  by  the  fact  that  only  two  land,  as  that  can  be  ascertained  by  ref- 
of  them  acted  and  signed  the  report,  erence  to  the  location  of  the  roadbed 
Such  a  report  is  sufficient  to  authorize  and  right  of  way.  Hanes  v.  North 
the  court  to  render  a  judgment  upon  Carolina  R.  Co.,  109  N.  Car.  490. 
it  vesting  the  title  to  the  land  in  the  In  Kansas  the  nature  and  extent 
company.  Qiiayle  v.  Missouri,  etc.,  of  the  rights  and  easements  acquired 
R.  Co.,  63  Mo.  465.  by  a  railroad  company  by  the  con- 
Now  HampBhire. — Whether  a  major-  demnation  of  lands  for  the  purposes 
ity  of  a  board  of  road  commissioners  of  its  roa*d  must  be  definitely  shown 
may  execute  the  joint  authority  which  in  the  written  report  of  their  proceed- 
the  statutes  purport  to  confer  upon  the  ings  filed  by  the  commissioners  who 
entire  board,  in  case  all  are  not  notified,  made  the  condemnation.  The  report 
and  do  not  meet  and  consult,  qu<ere.  must  show  what  is  taken,  and  what 
Palmer  v.  Conway,  22  N.  H.  144.  the  landowner  parts  with.  Nothing 
Hew  York. — The  decision  of  two  com-  is  taken  by  implication  or  intendment, 
missioners  (to  open  streets,  etc.),  and  parol  evidence  to  show  that  the 
where  all  are  present  and  acting,  is  the  commissioners  intended  to  condemn 
decision  of  all ;  but  two  cannot  do  any  other  land  not  included  in  their  report 
valid  act  in  the  absence  of  the  third,  is  inadmissible.  C.  G.  Larned  Mer- 
such  as  signing  a  report,  etc.  Matter  cantile,  etc.,  Co.  v.  Omaha,  etc.,  R. 
of  Summit  St.,  3  How.  Pr.  (N.  Y.)  26.  Co.,  56  Kan.  174. 

The  General  Railroad  Act,  §  16,  re-  In  the  Absence  of  a  Statutory  Reqnlre- 

quires  a  report  in  condemnation  pro-  meat  the  report  should  contain  such 

ceedings  to  be  signed  by  a  majority  of  description  in  order  to    identify   the 

the  commissioners,  but  it  does  not  re-  property  for  which  damages  are  given, 

quire  them  all  to  be  together  at  the  Smith  t/.  Connelly,  i  T.  B.  Mon.  (Ky.) 

signing;  nor  is  there  any  rule  of  law  58;  Matter  of  New  York,  etc.,  R.  Co., 

or  principle  of  public  policy  requiring  21     How.  Pr.    (N.   Y.    Supreme  Ct.) 

it.    Rochester,  etc.,  R.  Co.  v.  Beck-  434;  Franklin  Tp.  Road,  4  Pa.  Dist. 

with,  10  How.    Pr.    (N.  Y.  Supreme  Rep.  417;  and  so  that  the  jury,  in  go- 

Ct.)  168.  ing  upon  the  ground,  can  readily  dis- 

The  purpose  of  section  3370  of  the  cover  where  the  laying  out  is.  Northern 

C(xle  of  Civil  Procedure  is  that  a  land-  R.  Co.  v.  Concord,  etc.,  R.  Co.,  27  N. 

owner  should  have  the  benefit  of  the  H.  183. 
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Sufidmoj. — It  is  sufficient,  in  railroad  cases,  to  describe  the  land 
taken  as  a  strip  of  a  given  width  through  a  certain  particularly 
described  quarter  section,  since  the  map  and  profile  filed  by  the 
company  will  render  the  description  definite  and  certain.^  The 
description  may  refer  to  a  previous  description  in  the  warrant  or 
petition,*  or  to  a  plan  or  survey  attached,  or  filed,  or  recorded,  or  in 
any  other  way  identified.^  Where,  however,  the  condemnation 
proceeding  is  to  operate  as  a  deed,  the  description  should  be 
equally  specific  as  in  a  deed.  The  precise  limits  of  the  land 
transferred  should  be  shown.* 

1.  Hunt  V.  Smith,  9  Kan.  137.  the  laying  out  of  the  road  was  held 
niuitratlon. — The  land  appropriated     void.     Jeffries    v.    Swampscott,    105 

is   sufficiently   identified    in   a   report  Mass.  535.     But  where  it  varied  from 

which  describes  it  as  **a  strip,  belt,  or  the  description   given  in  the  report, 

piece  of  land  one  hundred  feet  in  width,  though  not  so  much  that  the  waj  could 

extending  from   the  east  side  to  the  not  be  made  out  with  reasonable  cer- 

west  side,  over  and  across  said  land,  taintj,  the  laying  out  was  sustained, 

through  the  centre  of  which  said  strip,  Gilkey  w  Watertow^n,  141  Mass.  317. 

belt,  or  piece  of  land  the  centre  line  of  4.  Vail  v,  Morris,  etc.,  R.  Co.,  21 

the  railroad  of  the  Chicago,  Milwaukee  N.  J.  L.  189. 

and  St.  Paul  railway  is  now  surveyed  IiiTalld  DeicrlpttOBi.  —  Where  com- 
and  located,  so  as  to  have  one-half  in  missioners  are  appointed  to  determine 
width  on  each  side  of  the  centre  line."  the  damages  for  land  taken  by  a  rail- 
Chicago,  etc.,  R.  Co.  V,  Randolph  road  corporation  in  New  Jersey,  u 
Town-Site  Co.,  103  Mo.  451,  47  Am.  &  award  by  them  assessing  damages  for 
Eng.  R.  Cas.  118,  a////W  in  St.  Louis,  running,  making,  and  maintaining 
etc.,  R.  Co.  V,  Fowler,  113  Mo.  458.  fences,  without  showing  that  the  lands 

2.  Ruston  V.  Grimwood,  3oInd.  364,  of  the  party  through  which  the  road 
where,  although  the  petition  was  not  is  run  are  improved  lands,  is  illegal 
CO  nomine  referred  to,  yet,  as  a  part  of  and  void,  the  charter  authorizing  such 
tlie  record,  the  court  allowed  it  to  be  damages  in  case  only  of  improved 
consulted  to  bear  out  the  report.  lands.     New  Jersey   R.,  etc.,  Co.  v. 

3.  Iowa, — State  v.  Schilb,'  47  Iowa  Suydam,  17  N.  J.  L.  25. 

611.  A   report  of  commissioners  which 

Massachusetts.  —  Stone     v.     Cam-  describes  the  land  as  beginning  "at 

bridge,  6  Cush.  (Mass.)  270;  Gilkey  v.  the  east  line  of  C's  land,  and  runseasi- 

Watertown,  141  Mass.  317 ;    Andover  wardly  by  a  curved  line  as  the  stakes 

T'.  Essex  County,  5  Gray  (Mass.)  393.  now  stand  to  T*s  land,  embracing  a 

Missouri. — CJuincy,  etc.,  R.  Co.  v,  sjiace  of  two   rods  in  width  on  each 

Kellogg,  54  Mo.  334;  Kansas  City,  etc.,  side  of  said  line  of  stakes,  and  con- 

R.  Co.  XK  Story,  96  Mo.  611,  36  Am.  &  taining  four  acres  of  land,''  is  not  a 

£ng.  R.  Cas.  584.  sufficient   compliance  with  a  statute 

New    Hampshire.  —  Hall    v.    Man-  which  requires  the  commissioners  to 

Chester,  39  N.  H.  295.  transmit  their  award,  together  with  a 

Diagram. — Where  land  is  condemned  description  of  the  land  and  the  quantity 

for  a  right  of  way  after  the  road  is  built  taken,  by  whom  owned  and  how  sit- 

and  in  operation,  a  report  of  the  com-  uated,  bounded,  and  described,  to  the 

missioners  which  contains  a  diagram  judge.     Vail  v.  Morris,  etc.,  R.  Co., 

showing  the  shape  of  the  land  and  the  21  N.  J.  L.  189. 

course  of  the  road  across  it,  and  upon  BetUn^  Fortti  the  Qoantttsr  of  Laad 
what  subdivision  of  a  section  the  road  Taken.  —  Where  commissioners  ap- 
is located,  is  sufficient  as  to  the  descrip-  pointed  to  assess  damages  assessed 
tion  of  the  land,  though  no  survey  by  them  in  view  of  the  tract  taken  alto- 
courses  and  distances  be  made.  Strang  gether,  but  understated  the  quantity 
V.  Beloit,  etc.,  R.  Co.,  i6  Wis.  635.  of  the  land  by  a  fraction  of  an  acre,  it 

Loit  or  Variant  Plans. — Where  the  did  not  invalidate  their  action.    Mor- 

plan  referred  to  could  not  be  found  on  gan  v.  Chicago,  etc.,  R.  Co.,  39  Mich, 

the  files  at  the  proper  time  of  filing,  675. 
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d.  Finding  as  to  Necessity  of  the  Taking.— Where  re- 
quired, the  report  must  find  distinctly  that  the  taking  is  necessary 
for  the  public  use  and  benefit ;  and  to  make  such  a  report  the 
commissioners  must  be  satisfied  not  only  that  the  particular  land 
is  needed  for  the  construction  of  the  work,  but  also  that  the  work 
itself  is  one  of  public  importance.^  So,  also,  in  drainage  cases, 
a  failure  to  find  as  to  public  utility  is  fatal  to  the  report,^  and  a 
finding  that  the  proposed  road  is  one  "  of  convenience  and  neces- 
sity" is  sufficient,  although  the  statutory  words  are  "common 
convenience  and  necessity."* 

e.  Finding  on  Question  of  Damages — (i)  In  GeneraL — 
The  report  of  the  commissioners  must  assess  the  damages  to  the 
landowners  through  whose  land  the  improvement  passes,^  and  to 
each  one  of  them  according  to  his  estate  or  interest  in  the  land.^ 
Some  cases  hold  that  where  the  report  is  silent  as  respects  dam- 
ages to  any  particular  owner,  this  is  equivalent  to  an  award  of  no 
damages  as  regards  him,^  and  affords  no  ground  of  complaint  on 

In  a  proceeding  to  assess  damages,  missioners  consider  is  a  just  compen- 
under  the  Pa.  Act  of  March  39,  184S,  sat  ion  to  the  landowner  as  the  fair 
for  land  taken  by  the  Pennsylvania  R.  value  of  the  land  taken ;  and  second,  a 
Co.,  a  report  setting  out  the  adjoiners  just  compensation  for  the  effect  which 
and  boundaries,  with  a  draft  showing  the  taking  would  have  in  depreciating 
the  length,  breadth,  course,  and  dis-  the  market  value  of  the  remainder; 
tances  of  the  ground  taken,  without  a  and  where  it  seems  both  of  these  things 
calculation  of  the  contents,  sufficiently  were  considered,  as  where  the  actual 
sets  forth  the  quantity  of  land  taken,  value  of  the  land  taken  was  not  more 
Pennsylvania  R.  Co.  v.  Bruner,  55  Pa.  than  sixty  dollars  and  the  commis- 
si. 318.  sioners  allowed  five  hundred  dollars, 

1.  Mansfield,  etc.,  R.  Co.  v.  Clark,  the  report  will  not  be  set  aside  on  an 

23  Mich.  519.     See  also  supra^  III.  3.  objection  that  the  commissioners  did 

Determining  Questions  of  Necessity  not  consider  and   allow  for   **  incon- 

and  Propriety;  and  supra,,  XII.  i.  c.  veniences  "  to  the  property.     Albany, 

Finding  as  to  Necessity  of  the  Taking,  etc.,  R.  Co.  v.  Dayton,  10  Abb.  Pr.  N. 

Bxceptton. — It  is  not  necessary,  where  S.  (N.  Y.  Supreme  Ct.)  183. 

only  a  strip  of  land  one  hundred  feet  B.  Fitzpatrick  v,  Pennsylvania  R.Co., 

wide  is  taken,  that  the  report  should  10  Phila.  (Pa.)  107;  Dolphin  v.  Pedley, 

show  expressly  that  the  commissioners  37  Wis.  469.  But  error  in  not  apportion- 

deemed  such   strip  necessary.     Hunt  ing  their  damages  separately  to  each 

i*.  Smith,  9  Kan.  137.  of  several  parties  claiming  distinct  in- 

8.  Bass  V,  Elliott,  105  Ind.  517.  terests  in  the  same  land,  according  to 

Snffldent  Findings. — A  finding  *<  that  their  respective  interests,  is  a  mere  ir- 
the  taking  of  said  strip  or  parcel  of  regularity,  subject  to  correction  by  re- 
land  *  •  ♦  was  required  and  neces-  commitment,  which  will  not  affect  the 
jaryfor  the  constructing  and  operat-  jurisdiction  of  the  commissioners.  In 
ing  of  said  railroad,  and  a  necessary  r^  Washington  Street  (R.  I.  1895),  33 
public  use  thereof,"  is  sufficient.     Mor-  Atl.  Rep.  516. 

ganv.  Chicago,  etc.,  R.  Co.,  39  Mich.  6.  Hildreth    v.    Lowell,    n    Gray 

675.  (Mass.)  345;   Howland    v.  Penobscot 

8.  Gushing  v.  Gay,  33  Me.  9.  County,  49  Me.  143 ;  Childs  v.  Frank- 

4.  New- Washington   Road,    33   Pa.  lin  County,  138  Mass.  97;  Point-No- 

St.  485;  Parker  v.  Fort  Worth,  etc.,  Point  Road  Case,  3  S.  &  R.  (Pa.)  377. 

R.  Co.,  84 Tex.  333,  51  Am.  &  Eng.  IIlQstratlona. — ^A report  stating'* and 

R.  Gas.  643.     See  also  jw/ra,  XII.  i.  5.  we  ♦  *  ♦  did  appraise  the  damages  to 

Finding  on  Question  of  Damages,  the  owners  of  said  land   as   follows," 

]K«<i:iiislt6S  of  tlie  Award. — ^An  award  without   reciting  any  appraisal,    was 

should  embrace,  first,  what  the  com-  upheld  where  it  appeared,  as  a  fact, 
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the  part  of  another  owner  to  whom  damages  were  assessed.^ 
Other  decUioas  require  an  express  finding  of  the  absence  of  the 
right  to  damages,^  and  hold  that  a  report  stating  that  one  or 
more  of  the  owners  made  no  claim  for  damages  is  insufficient' 
The  report  is  not  void  because  it  does  not  show  whether  a 
deduction  for  benefits  was  made.^ 

The  commissioners  are  sworn  officers  and  may  rely  upon  their 
own  judgments  as  to  the  amount.  The  precise  value  is  not 
essential,  an  approximation  being  sufficient.^ 

(2)  Itemizing  the  Damages, — Ordinarily  the  commissioners  arc 
not  required  to  state  separately  the  various  items  that  make  up 
the  aggregate  of  their  award.^  The  award  of  a  gross  sum  is  suffi- 
cient, leaving  it  to  the  court  to  apportion  it  among  the  several 
claimants.''     In  some  jurisdictions,  however,  the  statutes  require 

that  the  commissioners  did  appraise  merely,  is  erroneous.  Matter  of  Cen- 
the  damages  and  tendered  them  to  the  tral  ParJi  Extension,  16  Abb.  Pr.  (N. 
owner,  who  refused  to  receive  them.  Y.  Supreme  Ct.)  56. 
Reed  v,  Acton,  117  Mass.  392.  The  6,  Matter  of  CampbeU,  i  N.  Y.  St. 
dismissal  of  a  petition  for  damages  is  Rep.  768;  Flint,  etc.,  R.  Co.  r.  De- 
an adjudication  of  no  damages.  Smith  troit,  etc.,  R.  Co.,  64  Mich.  350;  Ford 
V.  Boston,  I  Gray  (Ma.ss.)  72.  v.  Lincoln  County,  64  Me.  408;  W^il- 

1.  Clifford  T'.  Eagle,  35  111.  444.  mington,  etc.,  R.  Co.  v.  Smith,  99  N. 

2.  Highway  ComVs  v.  Durham,  43  Car.  131 ;  Philadelphia,  etc.,  R.  Co.  r. 
111.  86,  modifyiftffTsiyXoTV.  Marcy,  25  Trimble,  4  Whart.  (Pa.)  47;  Lodger. 
111.  518;  Washington  i*.  Fisher,  43  N.  Frankford,  etc.,  R.  Co.,  9  Phila.  (Pa.) 
J.  L.  377,  and  cases  cited ;  Kearsley  v,  543.  As  to  itemizing  the  damages  by 
Gibbs,  44  N.  J.  L.  169.  the  jury,   see  supra^   XII.    i.  d.  (2) 

3.  State  V.  Runyon,  24  N.  J.  L.  256,  Itemizing  the  Damages, 
following  StSL.ie  v.  Garretson,  23  N,  J.  7.  Spring   Valley  Water   Works  r. 
L.  388.  San  Francisco,  22  Cal.  434  ;  California 

4.  Hunt  V,  Smith,  9  Kan.  137.  Pac.  R.  Co.  v,  Frisbie,  41  Cal.  356; 
0.  People  T'.  Williams,  51  111.  63.  Cincinnati,  etc.,  R.  Co.  v.  Bay  City, 
By  the  Mass.  Act  of  1859,   c.    122,    etc.,  R.  Co.  (Mich.  18^),  64  N.  W. 

plaintiff  company  was  authorized   to  Rep.   471;    Spaulding  v.  MUwaukee, 

drive  its  cars  over  the  Essex  bridge,  be-  etc.,.R.  Co.,  57  Wis.  304,  10  Am.  & 

longing  to  the  commonwealth,at  a  fixed  Eng.  R.  Cas.  401 ;  Watson  v.  Milwau- 

sum  for  each  trip.     By  an  Act  of  1863,  kee,   etc.,    R.    Co.,  57   WMs.   332,   10 

c.  97,  the  company  was  authorized  to  Am.  &  Eng.  R.  Cas.  168, 
extend  its  road  over  the  bridge,  and        lUiutratloiiB. — A  report  of  commis- 

the  county  commissioners  were  author-  sioners  awarding  damages  to  the  own- 

ized  to  determine  the  manner  of  the  ers  of,  and  persons  interested  in,  lands 

construction,  and  fix  the  compensation  to  be  acquired  for  the  construction  of 

to    be    paid.     It    was    held   tliat    the  the  new  Croton  aqueduct,  under  the 

commissioners  were  not  restricted  in  provisionsof  chapter  490,  Laws  of  1883) 

fixing  the  compensation  to  the  amount  was   claimed   to  be  defective  in  that 

established  by  the  Act  of  1859,  which  it  failed  to  state   separately  the  sum 

was  the  same  as  tolls  for  coaches,  and  awarded  for  the  land  actually  taken, 

that  the  commissioners  might  include  a  and  the  sum  awarded  for  the  damages 

sum  to  be  paid  to  the  agent  of  the  com-  to  the  contiguous    lands  injuriously 

monwealth  for  services  in  superintend-  affected  thereby.     It  was  held  that  the 

ing  the  bridge,  rendered  necessary  by  statute  contemplated  the  award  of  but 

the  construction  of  the  road.     Salem,  one  amount.    Matter  of  Thompson,  45 

etc.,  R.  Co.  V,  Essex  County,  9  Allen  Hun  (N.  Y.)  261. 
(Mass.)  563.  Where  a  report  of  co  .imissioncrs. 

But  an  award   for  land   in  a  city,  appointed  to  appraise  land  condemned 

giving  its  value  for  farming  purposes  for  railroad  purposes,  allowed  a  round 
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the  damages  to  be  itemized,^  and  the  court  may,  in  a  proper  case, 
order  the  jury  to  specify  the  items  or  subjects  for  which  they 
allow  damages.^  Where  the  interests  of  the  different  owners  are 
separable,  their  damages  should  be  assessed  separately.' 

/.  Naming  the  Owners  of  Property  Taken.— Where  there 
are  several  owners  the  report  should  state  the  name  of  each,  if 
known,  and  the  amount  sdlowed  him ;  ^  failure  to  do  this,  if  such 
statement  is  required  by  statute,  is  fatal  to  the  report.^  If  there 
are  unknown  owners  that  fact  should  be  stated.^  The  appropriate, 
individual  names  of  the  owners  should  be  stated,  not  their  initials, 
or  partnership  names,  or  the  names  of  estates,  or  collective 
designations,  such  as  ** heirs"  or  "devisees."*' 

sum  for  "  the  value  of  said  ground  ap-  have  not  assessed  *'  compensation  for 
propriated  bj  them  and  the  damages  each  piece  of  land  taken,  and  for  each 
to  the  remainder  of  the  premises  of  source  of  damage  separately,"  an  ob- 
defendants  bj  reason  of  the  severance  jection  to  the  action  of  the  commis- 
of  the  part  taken,"  etc.,  it  was  held  sioners  on  that  ground  must  be  taken 
that  though  **  damages  to  the  re-  before  the  commissioners  themselves, 
mainder"  were  not  a  matter  of  dis-  to  afford  them  an  opportunity  to  ob- 
tinct  allowance,  yet  as  thej  were  an  viate  the  objection,  and  if  they  refuse, 
element  of  estimate  in  arriving  at  a  an  exception  must  be  noted.  If  the 
"just  compensation"  for  the  land  party  fails  to  make  the  objection  be- 
actually  taken,  the  error  of  the  report,  fore  the  commissioners,  he  cannot 
being  one  of  form  rather  than  of  sub-  move  to  set  aside  the  report  on  that 
stance — of  expression  rather  than  of  ground  in  the  court  to  which  the  report 
real  meaning  —  would  not  vitiate  it.  of  the  commissioners  is  made.  Tn  re 
Virginia,  etc.,  R.  Co.  v.  Henry,  8  Nev.  Clear  Lake  Water  Co.,  48  Cal.  586. 
165.  3.  Harvey  v.   Lackawanna,  etc.,  R. 

1.  Robinson   f.    Robinson,    i  Duv.  Co.,  47  Pa.  St.  428. 

(Ky.)  162;  Ohio,  etc.,  R.  Co.  v.  Wal-  3.  Ruppert  v.  Chicago,  etc.,  R.  Co., 

Uce,  14  Pa.  St.  245;  Greenville,  etc.,  43  Iowa  490. 

R  Co.  V.  Nunnamaker,  4   Rich.   (S.  4.  Honenstine  v.  Vaughan,  7  Blackf. 

Car.)  107,  where  it  Is  held  tnat  a  failure  (Ind.)  520;  Com.  v.  Coombs,  2  Mass. 

to  comply  with  the  statute  in  this  re-  489;    Com.    v.    Great    Harrington,    6 

spect  raiay  be  cured  by  amendment.  Mass.  492. 

Canal   Appropriation. — The    inquisi-  S.  Roberts  v.  Williams,  15  Ark.  43. 

tion  taken  under  the  15th  section  of  6.  Com.  v.  GreatBarrington,  6Mass. 

the  Va.  act  incorporating  the  Ches-  492.     Contra^  see  Cushing  v.  Gay,  23 

apeake  and  Ohio  canal  company  should  Me.  9,  where  the  failure  to  name  all 

state  specifically  and  separately    the  the   owners  was  held  not  to  deprive 

vklue  of  the  land  condemned  in  per-  those  not  named  of  the  right  to  appeal. 

petuity,  and  the  quantity  and  quality  Award  to  **  Unknown  Owners,"  Wlien 

of  the  estate  in  the  land  condemned  Improper. — Although  it  is  the  duty  of 

for  temporary  purposes ;  and  should  the  commissioners  to  award  damages 

also  state  separately  the  damages  esti-  directly  to  the  owner,  in  case  his  title 

mated    on    each   separate    source    of  is  sufficiently  established,  and  not  to 

damage;  so  that  the  inquisition  will  "unknown    owners,"  yet,  where  the 

ascertain    the    damages    which    have  amount  of  the  award    is  small,   and 

been  estimated,  and  will  protect  the  the  owner  can  have  adequate  relief  by 

company  from  any  future  demand  for  proceedings  to  obtain    the   fund,  the 

these    damages.      Chesapeake,     etc.,  court  will  not  send  back  the  report  for 

Canal  Co.  v.  Hoye,  2  Gratt.  ( Va.)  514.  correction  in  this  respect  alone.     Mat- 

Fiilore  to  Itemize,  How  Oliilected  to. —  ter  of  Central  Park  Extension,  16  Abb. 

Where  commissioners  are  appointed  Pr.  (N.  Y.  Supreme  Ct.)  56. 

to  assess  compensation  for  the  taking  7.  Invalid  DesignatlonB  of  Owners. — 

of  private  property  for  public  uses,  and  The  following  were  held  to  be  invalid 

it  is  claimed  that  the  commissioners  naming  of  owners :   An  award  to  sev- 
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g.  Reservation  of  Easements  to  Owner — Conditional 
Awards — Hiitmonti. — The  value  of  the  property  taken  and  the 
damages  to  the  remainder  must  be  assessed  in  money.^  It  is 
erroneous  to  reserve  to  the  landowner  certain  easements  or  privi- 
leges, making  deductions  therefor  from  the  amount  of  damages 
which  would  otherwise  have  been  awarded,^  such  as  a  ''wagon- 
way  and  stop  for  cattle,"*  or  the  privilege  of  constructing  a  street 
across  the  railway,^  or  of  leaving  portions  of  a  building  projecting 
thereon.* 

Thing!  to  1w  Dons  by  Oondnmiiiig  Party. — It  is  equally  erroneous  to 
provide  in  the  report  that  the  condemning  party  shall  do  certain 
things  for  the  landowner,  as  a  part  of  his  damages,*  such  as  the 
building  of  fences,'''  maintaining  of  crossings,^  bridges,  and  cattle 

eral  partners  by  their  firm  name,  or  to  .     West  Virginia.  —  Chesapeake,  etc. 

several  owners  by  their  initials  only  R.  Co.  v,  Patton,  6  W.  Va.  147. 

(Vawter  v,    Gilliland,   55    Ind.    278;  2.  Hill  v.  Mohawk,  etc.,  R- Co.,  5 

State  V,  Woodruff,  36  N.  J.  L.  204) ;  or  Den.  (N.  Y.)  206,  affirmed  in  7  N.  Y. 

to  "Mrs.  Porter'*  and  *'Mrs.  Kears-  152,  where  the  inquisition  stated  that 

ley"  (Kearsley  r.  Gibbs,  44  N.  J.  L.  the  award  of  damages  was  "based  on 

i^) ;  or  to  "  A  B  and  others  "  (State  the  supposition,  and  made  on  the  con- 

V.  Oliver,  24  N.  J.  L.  129) ;  or  to  **  the  dition  and   with   the  understanding" 

estate  of  A,"  or  the  **  devisees  of  A"  that  the  owners  of  the  land  might  open 

(Washington   v.  Fisher,  43  N.   J.   L.  a  street  across  the  railroad.    To  the 

377;  State  v,  Blauvelt,  33  N.  J.  L.  36;  same  eflPect,  see  Chesapeake,  etc.,  R. 

Matter  of  William,  etc.,   Streets,    19  Co.  v.  Halstead,  7  W.  Va.  301. 

Wend.    (N.   Y.)  678,  where  it  is  held  8.  Central  Ohio  R.  Co.  v.  Holler,  7 

that  where  land  is  assessed  as  benefited,  Ohio  St.  220. 

and  there  is  doubt  as  to  the  owners,  an  4.  Hill  t*.  Mohawk,  etc.,  R.  Co.,  5 

award  to  the  estate  of  the  person  last  in  Den.  (N.  Y.)  206,  affirmed  in  7  N.  Y. 

possession  would  be  good,  but  not  so  152. 

where  damages  are  assessed);  or  to  5.  Hyde  v,  Middlesex  County,  a 
"the  heirs  of  Jacob  Kemp"  (State  r.  Gray  (Mass.)  267;  Colburn  v.  Kit- 
Woodruff,  36  N.  J.  L.  204;  Oxford  Tp.  tridge,  131  Mass.  470.  But  see  Com. 
V,  Brands,  45  N.  J.  L.  337,  and  cases  v.  Noxon,  121  Mass.  42;  Schuchardt 
cited;  Adams  v.  Rulon,  50  N.  J.  L.  v.  New  York,  59  Barb.  (N.  Y.) 
526).  295. 

Valid  Naming  of  Ownen. — An  award  Prlvll«gtt  to  Move  Houae.  — An  award 

to  "Adam  Sture,  Appellant,"  where  of  damages  for  the  location  of  right  of 

the  owner's  real    name  was  Andrew  way  for  a  railroad,  although  not  con- 

Sture,  was  held  good,  the  word  "  Ap-  templated  by  the  Neb.  Gen.  Stat.  191, 

pellant"  affording  a  sufficient  means  ^  97,  contained   a  provision  that  the 

of  identification  by   reference  to   the  party   owning   the  premises,   part  of 

record    (Red  River,   etc.,    R.    Co.   v.  which   were   taken   for   right  of  way, 

Sture,  32  Minn.  95) ;  and  an  award  to  might  move  back  his  house  therefrom. 

"C  as  guardian  of  F"  was  held  to  be  The  award  was  held  valid.    Omaha, 

substantially  an  award  to  the  minor  etc.,  R.  Co.  v.  Menk,  4  Neb.  21. 

himself,  and  therefore  valid.     Peavey  6.  McCord    v,    Sylvester,   32  Wis. 

7'.  Wolfborough,  37  N.  H.  286.  451,  where  the  company  was  required 

1.  Maryland. — Hamilton  v.  Annap-  to  keep  up  a  certain  flow  of  water  in 

olis,    etc.,  R,  Co.,  i  Md.  Ch.   107,  af-  a  creek  for  farm  purposes.     White  f. 

firmed  in  i  Md.  553.  Boston,  etc.,  R.  Corp.,  6Cush.  (Mass.) 

Michigan. — Toledo,  etc.,  R.  Co.  v,  420. 

Munson,  57  Mich.  42.  7.  Vandegrift  v.  Delaware  R.  Co.,  a 

Missouri. — Sedalia  f.  Missouri,  etc.,  Houst.  (Del.)  287;  Chesapeake,  etc., 

R.  Co.,  17  Mo.  App.  105.  R.  Co.  V.  Patton,  6  W.  Va.  147. 

Nc7v    Tork. — New    York,   etc.,    R.  8.  Chicago,  etc.,  R.  Co.  v.  Melville, 

Co.  V.  Bell,  28  Hun  (N.  Y.)  426.  66  III.  329. 
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guards,  etc.,*  or  the  constructing  of  culverts  and  wasteways  * 

BattflMtioB  of  such  awards  by  the  parties  will  render  them  binding 
and  enforcible  as  contracts.' 

OmditioaAl  or  AltenifttiTe  Awordi  are  invalid;  the  award  must  be 
positive  and  for  a  fixed  and  definite  amount.^ 

k.  Conclusiveness  and  Effect.— Where  the  parties  are 
regularly  before  the  commissioners,  and  an  award  is  regularly 
made  by  them  as  to  each  claimant,  the  rights  of  the  respective 
parties  become  definitely  fixed,  and  such  award,  until  modified  or 
changed  on  appeal,  is  conclusive  and  binding,  not  only  upon  the 
parties  of  record,  but  upon  their  privies  and  grantees.*  The 
report  has  the  same  weight  as  the  verdict  of  a  jury  and  is  equally 
conclusive  as  to  the  facts  ascertained  in  it.®    The  commissioners 

1.  Toledo,  etc.,  R.  Co.  v,  Munson,  trestle  awarded,  or  on  damages,  and  was 
57  Mich.  4a.  not  required  to  accept  another  trestle  in 

2.  Morse's  Petitioner,  18  Pick,  the  place  of  the  one  described  in  the  in- 
(Mass.)  443.  quisition.     Neither  could  the  company 

CompensatUm  fbr  Removliig  Building,  defend,   after  agreeing  to  the  terms 

— So  also  it  is  error  to  include  in  the  of  the  inquisition,  on  the  ground  that 

award  compensation  to  the  landowner  the  other  company  would  not  permit 

for  removing  a  building,  under  a  con-  it  to  connect  the  trestle  with  its  road, 

tract  with    the  condemning  party  by  Pennsylvania  R.  Co.  v,  Reichert,  58 

which  the  latter  agreed  to  pay  for  such  Md.  261,   10  Am.  &  Eng.  R.  Cas.  429. 

removal.     The    landowner  should  be  4.  Reg.  v.  London,  etc.,   R.  Co.,  3 

left  to  his  action  on  the  contract.  Sher-  £1.  &  BL  443,  77  £.  C.L.  443;  Dudley 

wood  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn,  v,  Butler,  10  N.  H.  281.     See  cases 

122.  cited  supra f  XII.  i.  d.  (4)  Conditional 

8.  Chicago,  etc.,    R.  Co.  v.  Joliet,  and  Alternative  Awards. 

etc.,  R.  Co.,  105  111.  394,  where  such  6.  Trogden  v.  Winona,  etc.,  R.  Co., 

agreements  are  said  to  run  with  the  22  Minn.   198.    But  see  People  v.  Mc- 

land ;  but  in  Piper  v.  Union  Pac.   R.  Roberts,   62    111.    38 ;    Waterbury    v. 

Co.,  14  Kan.  568,  andMorss  v.  Boston,  Hartford,  etc.,  R.  Co.,  27  Conn.  146. 

etc.,  R.  Co.,  2  Cush.  (Mass.)  536,  it  is  See  supra,  XII.  i.  e.  Interpretation — 

denied  that  they  run  with  the  land.  Conclusiveness, 

Dlvfttralloii. — A  company  sought  to  niasferatioiiB. — Where  a  railroad  was 

condemn  lands  used  by  a  coal  dealer,  located  so  as  to  divide  plaintiff's  land, 

on  which  was  a  trestle  used  in  connec-  and,  in  awarding  damages,  the  county 

tion  with  the  business.     The  report  of  commissioners  took  into  consideration 

inquisition   required  the  company  to  the  fact  that  no  right  of  crossing  had 

pay  a  certain  sum   of  money,  and  to  been  reserved    for  plaintiff,   plaintiff 

build  another  trestle  and  connect  it  cannot  afterwards  assert  a  legal  right 

with  its  own  road  and  another  road ;  to  a  crossinc;.     New  York,  etc.,  R.  Co. 

and  upon  a  noncompliance  with  this  v.  Miller,  165  Mass.  514. 

condition,  to  pay  an  additional  sum  in  Under  Pa.  Act  April  28,  1870,  ap- 

money.    The  trestle  was   not    built,  pointing  commissioners  for  construc- 

and  the  landowner  brought  suit.     It  tion  of  a  bridge,  and  authorizing  them 

was   held   that   the  jury   could   only  to  condemn  any  property  **  which  they 

award  a  money  compensation,  unless  may  deem  necessary  for  the  site   of 

consented  to  by  the  parties ;  but  such  the  bridge,''  the  decision  of  the  com- 

consent  being  given,  and  the  award  as  mission  as  to  how  much  and  what  land 

to  the  building  of  the   trestle   being  was  necessary  was  conclusive,  where 

ratified  by  the  parties,  it  was  binding,  no  abuse  of  their  power  was  shown, 

and  the  company  could  not  defend  on  Philadelphia  t;.  Ward,  174  Pa.  St.  45. 

the  ground  that  part  of  the  trestle  to  6.  State    v.   Graves,    19    Md.    351 ; 

be  erected  was  not  on  the  lands  con-  Aldrich  v.  Cheshire  R.  Co.,  21  N.  H. 

demned.     In  such  case  the  landowner  359;    Matter    of    One    Hundred    and 

had  a  right  to   insist  on  the  kind  of  Thirty- Eighth  St.,  etc.,  60  How.  Pr. 
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being  duly  appointed  and  having  jurisdiction,  their  report  is 
conclusive  in  a>l  collateral  proceedings.^ 

f.  Confirmation — (i)  In  General. — The  court  in  which  the 
report  is  filed  may  accept  or  reject  it»  according  to  its  compliance 
or  noncompliance  with  the  statute ;  and  this  although  the  statute 
does  not  expressly  provide  for  the  return  of  the  doings  of  the 
commissioners  hito  court.'  Either  party  may  move  to  conirm 
the  report.'  Where  it  appears  that  the  commissioners  have  been 
regular  in  their  proceedings,  and  due  notice  of  the  motion  for 
confirmation  has  been  given,  it  is  a  matter  of  course  to  confinn 
the  report,*  unless  it  be  erroneous  or  defective  on  its  face.* 

(>?.   Y.   Supreme  Ct.)   290;   Norfolk  ^  N.  Y.    Gen.  Railroad  Act  1850, 

Southern  R.  Co.  v,  Ely,  loi  N.  Car.  8.  §  17;  New  York,  etc.,  R.  Co.  v.  Cor- 

As  to  the  conclusiveness  of  the  jury's  ey,  5  How.  Pr.  (N.  Y.   Supreme  Cl) 

verdict,  see  supra,  XII.  i.e.  Interpre-  177. 

tat  ion — Conclusiveness.  5.  Chesapeake,  etc.,  R.  Co.  v.  Pack, 

While  it  remains  unreversed  no  6  W.  Va.  397. 
common-law  action  will  lie  for  an  in-  OonclusiveiiesB  on  Motloa  to  Oooikim.— 
crease  of  damages,  on  the  ground  that  No  affidavits  or  other  proof  to  contra- 
the  commissioners  acted  upon  a  mis-  diet  or  impeach  the  truth  of  the  mat- 
taken  basis  in  assessing  the  damages,  ters  contained  in  the  report  should  be 
Butman  v.  Vermont  Cent.  R.  Co.,  27  heard  on  such  application;  and  a 
Vt.  500.  commissioner  should  not  be  permitted 

1.  Townsend  v.  Chicago,   etc.,    R.  to  stultify  himself  in  any  case,  by  al- 

Co.,  91  111.  545;  Breitweiser  v.  Fuhr-  leging  that  he  signed  the  report  with- 

man,  fife  Ind.  28.  out  reading  or  hearing  it  read,  where 

PresumptionB  to  Biutaln  Boport. — In  a  the  same  is  properly  signed.  Roches- 
collateral  proceeding  the  report  of  the  ter,  etc.,  R.  Co.  v.  Beckwith,  10  How. 
commissioners  becomes  final  and  con-  Pr.  (N.  Y.  Supreme  Ct.)  168. 
elusive  upon  the  parties  without  its  ap-  The  court  cannot  consider  any  ob- 
pearing  that  notice  had  been  given  of  jections  or  exceptions,  except  such  as 
the  filing  of  the  report  with  the  clerk;  state  that  neither  the  report  nor  any 
it  will  be  presumed  that  such  notice  of  the  proceedings  which  precede  it 
was  given.  Chicago,  etc.,  R.  Co.  v.  properly  designate  the  lands  proposed 
Chamberlain,  84  111.  333.  to  be  taken.     All  other  objections  and 

8.  Pueblo,  etc.,  R.  Co.  v.  Rudd,  5  exceptions  must  be  considered  on  ap- 

Colo.   270;   Hingham,  etc.,  Corp.   v.  peal  from  the  report  after  confirmation, 

Norfolk  County,  6  Allen  (Mass.)  356;  as  provided  by  the   General  Railroad 

Mississippi  River  Bridge  Co.  v.  Ring,  Act,  ^  18.  Matter  of  New  York,  etc.,  R. 

58  Mo.  491,  approved  in  Missouri  Pac.  Co.,  21  How.  Pr.  (N.  Y.  Supreme  Ct.) 

R.  Co.  V.  Wemwag,  35  Mo.  App.  449.  434. 

3.  Bloomfield,    etc..    Natural   Gas-  The  court  cannot  consider  objections 

light  Co.  V.  Calkins,  62  N.    Y.   386,  as  to  the  amount  at  which  the  property 

affirming  \ 'WioiSiy.  &  C.  (N.  Y.)  549;  is  appraised,   nor    as  to  the  amount 

Matter   of  Metropolitan    El.  R.  Co.,  awarded  as  damages,  unless  someer- 

67  Hun  (N.  Y.)  652,  51  N.  Y.  St.  Rep.  roneous   rule   or    valuation  has  been 

827.  adopted,  other  than  a  mere  mistake  of 

Or  to  B^ect  It. — When  the  report  is  judgment,  or  unless  some  great  wrong 

returned  to  the  court  either  party  may  or  obvious  mistake  has  been  committed 

show  cause   against  its  confirmation,  in  making  the  estimate.     Parties  will 

upon  the  ground  of  excessive  or  inad-  be  heard  in  regard  to  the  principles  of 

equate   compensation,  improper  con-  a    report,    and    if   the  commissioners 

duct  of  the  commissioners  in  refusing  have  adopted  an  erroneous  principle  or 

or  failing  to  hear  legal  and  proper  evi-  made  an  erroneous  application  of  acor- 

dence,  or  by  proof  of  any  other  fact  rect   principle,  the  court  will  interfere 

tending  to  show  that  said  report  ought  to  correct  the  error.  Matter  of  Buffalo, 

not  to  be  confirmed.  Washington,  etc.,  i  Sheld.  (N.  Y.)  408. 

R.  Co.  V.  Switzer,  26  Gratt.  ( Va.)  661.  In  minola  the  landowner  may  oppose 
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(2)  Order  of  Confirmation — validity  and  EflEMt. — An  order  confirm- 
ing the  report  of  commissioners  must  be  made  on  notice  to  the 
adverse  party  and  in  term  time,^  and  be  certain  and  unconditional.^ 

SettiBg  AftidA  OrdMr. — The  court  has  power  to  vacate  an  order  of 
confirmation  and  thereupon  to  set  aside  the  report  and  appoint 
ne\V  commissioners ;  the  owner  is  not  confined  to  the  remedy  by 
appeal.' 

(3)  Recommittal  of  Report — Amendment — li  Gdnwral. — The  court 
or  judge  cannot  alter  the  report ;  he  must  accept  or  reject  it  as  a 
whole;*  but  he  can,  in  the  exercise  of  his  discretion,  recommit 
the  matter  to   the    same  or  other    commissioners   for   further 

confirmation  by  showing  that  the  com-  der  the  order  void  if  the  giving  of  the 

missioners  had  prejudged  his  case,  and  deed  was  not  made  a  condition  of  the 

that  proof  before  them  by  him  would  payment  of  the  award.  Morris  v.  New 

have  been  useless.     Cole  v.  Peoria,  18  York,  55  Hun  (N.  Y.)  476. 

111.  301.  3.  N.  Y.  Laws  of  1850,  c.  140,  ^§  17, 

In  meldgaii,  however,  confirmation  18;  Matter  of  New  York  Cent.,  etc., 

is  not  a  matter  of  strict  right  upon  a  R.  Co.,  64   N.    Y.   60,   holding   that 

regular  record,  but  the  court  has  pow-  where  cause  is  shown  for  thus  setting 

er,  for  substantial  reasons  aliunde,  to  aside  the  proceedings  the  court  is  the 

refuse  confirmation.    Port  Huron,  etc.,  judge  of  the  sufficiency  thereof,  and 

R.  Co.  V,  Callanan,  61  Mich.  12.  the  granting  such  relief  is  within  its 

Hi  Nortli  CaxoUna  the  report  may  be  jurisdiction,  the  exercise  whereof  may 

confirmed  as  to  those  of  the  defend-  be  reviewed  by  the  general  term,  but 

ants  who  do  not  object,  and  its  validity  not  in  the  court  of  appeals, 

tried  upon  the  objections  of  the  others.  Wlien  Set  Aside. — The  confirmation 

Act  of   1879,   c-    H9»    Lock's    Creek  of  a  report  authorizing  a  railroad  com- 

Canal  Co.  t'.  McKeithan,  89N.Car.52.  pany  to  enter  upon  the  real  estate  of 

1.  Michigan  Cent.  R.  Co.  v.  Pro-  another  party  against  his  consent,  and 
bate  Judge,  48  Mich.  638,  14  Am.  &  build  a  fence  for  its  own  purposes,  is 
Eng.  R.  Cas.  351 ;  Pillsbury  v.  Spring-  erroneous,  as  being  without  authority 
field,  t6  N.  H.  565.  of  law.     Chesapeake,  etc.,   R.  Co.  v. 

BecenUng. — The  order  confirming  the  Patton,  6  W.  Va.  147,  reviewed  in  Ches- 

report  of  commissioners  of   appraisal  apeake,  etc.,  R.  Co.  v.  Halstead,  7  W. 

need  not  be  recorded  in  the  book  of  Va.  301. 

conveyances.     Recording  in  the  office  The  failure  of  the  clerk  to  notify  a 

of  the  clerk  of  the  county  where  the  landowner  of  the  filing  of  the  report 

land  is  situated  is  a  compliance  with  of  the  commissioners   is   such  an  ir- 

the  statute.  Morgan  t;.  New  York,  etc.,  regularity  as  will  justify  setting  aside 

R.  Co.    (Supreme  Ct.),  28  N.  Y.  St.  the    order    confirming    such    report. 

Rep.  86,  7  N.  Y.  Supp.  731,  55  Hun  Swan  v.  Chicago,  etc.,  R.  Co.,  38  Mo. 

(N.Y.)6o6.  App.  588. 

2.  Yeamans  t;.  Hampden  County,  16  Where  tbe  Landowner  le  OnUty  of 
Gray  (Mass.)  36;  In  re  Road  in  Lath-  Lacbee  in  failing  to  file  his  objections 
rop  Tp.,  84  Pa.  St.  126.  But  see  In  in  time,  and  the  proceedings  have  been 
rz  Opening  of  Wharton  St.,  48  Pa.  St.  pending  for  a  number  of  years,  and 
4S7,  where  the  court  permitted  the  rights  of  the  parties  have  become  fixed 
landowner  to  remit  a  part  of  the  dam-  under  the  order  of  confirmation,  the 
ages  and  confirmed  the  report  for  the  court  is  justified  in  refusing  to  vacate 
balance  of  the  award.  the  order  for  the  purpose  of  a  rehear- 

Wliea  Begnlafly  Made  n  Is  Oonclnalye,  ing.    Matter  of  Lexington  Ave.  (Su- 

until  reversed,  upon  adverse  claimants  preme  Ct),  45  N.  Y.  St.  Rep.  884. 

to  the  damages  reported ;  their  remedy  4.  Hannibal    Bridge  Co.  v,  Schau- 

18  to  appeal  from  die  order  of  confirma-  backer,  49  Mo.  555 ;  Mississippi  River 

tion.    Farrington  v.   New    York,  83  Bridge  Co.  v.  Ring,  58  Mo.  491 ;  Roch- 

Hun  (N.  Y.)  124.  ester  Water  Works  Co.  v.  Wood,  60 

Att  Vmrarranted  Prmisioii  requiring  Barb.  (N.  Y.)  137,  41  How,  Pr.  (N.  Y.) 

the  execution  of  a  deed  will  not  ren-  53. 
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deliberation  or  correction  of  the  report,'  and  such  discretionaty 
action  is  not  reviewable.* 

Unless  there  is  a  plain  and  decided  preponderance  of  evidence 
against  the  judgment  of  the  commissioners,  the  court  will  not  send 
back  the  report  on  the  question  of  damages.' 

Aaendainit. — ^While  the  court  has  not  power  to  amend  or  alter 

1.  Matter  of  Daly,  88  Hun  (N.   Y.)  recommitted  to   them    again  for  anj 

i88 ;  Hanes  v.  North  Carolina  R.  Co.,  more  detailed  description  of  the  items 

109  N.  Car.  490;   In  re  Washington  intended  to  be  included  in  their  award, 

Street  (R.  I.  1895),  33  Atl.  Rep.  516.  nor  would  new  commissioners  beap- 

mnstrattona. — Where,  upon  a  hear-  pointed.     Matter  of  New  York  £1.  R. 

ing  before  commissioners  appointed  to  Co.,  35  Hun  (N.  Y.)  414.. 

appraise  damages,    the  owner   makes  N.  Y.  Laws  1888,  c.  583  (Brooklp 

default,  the  Supreme  Court,  on  motion  City  Charter),  tit.  i3,  §  12,  as  amended 

to  confirm  the  report   of  the  commis-  bj  Laws  1891,  c.  245,  provides  that  the 

sioners,  has  power,  the  default  being  report  of  commissioners  appointed  in 

excused,  to  open  it,  set  aside  the  report,  condemnation  proceedings  shall  be  pre- 

and  order  a  new  heaiing.     Matter  of  sented  to  the  coiu-t  for  confirmation. 

New  York,  etc.,  R.  Co.,  93  N.  Y.  385,  Uiat  the  court  may  either  confirm  the 

14  Am.  &  Eng.  R.  Cas.  402,  a  firming  same  or  send  it  back  to  the  commis- 

29  Hun  (N.  Y.)6o2,  following 'M^vXter  sioners  for  further  consideration,  and 

of  New  York,  etc.,  R.  Co.,64N.  Y.60.  that,  if  the  report  is  confirmed,  such 

A  report  of  county  commissioners  confirmation  shall  be  final  and  conclu- 
had  been  made  and  filed  in  the  clerk's  sive,  but  that  the  report  may  be  sent 
office  in  the  Circuit  Court,  to  the  effect  back  for  reconsideration  as  o^en  as  the 
that  a  bridge  was  necessary  for  the  pub-  court  may  deem  necessary.  It  hu 
lie  safety  and  convenience  over  a  cer-  been  held  that  the  statute  does  not  pro- 
tain  railroad  crossing.  Afterwards,  on  hibit  sending  the  case  to  the  commis- 
petition  of  a  landowner,  a  report  of  the  sioners  to  apportion  the  award  between 
same  commissioners  was  made,  and  joint  landowners  after  the  report  has 
filed  in  the  same  court,  laying  out  a  been  confirmed.  Matter  of  Chapin 
substitute  for  the  highway  at  that  place  (Supreme  Ct.),  34  N.  Y.  Supp.  1058. 
and  discontinuing  the  old  highway.  8.  Wilcox  v,  Meriden,  57  Conn.  120. 
Both  petitions  and  reports  were  pend-  3.  Matter  of  Pearl  St.,  19  Wend.  (N. 
ing  in  said  court  in  the  same  term.     It  Y.)  651. 

was  held  that  a  motion  to  accept  the  lutdeqtiacF  of  Damacwi  is  not  ground 

second  report  and  recommit  the  first  for  recommittal  unless  it  appears  that 

for  inquiry  as  to  change  of  circum-  there  was  an   error  in   the   principle 

stances  ought  to  be  granted.     Nashua,  upon  which   the   commissioners  pro- 

etc,  R.  Co.  v.  Lee,  55  N.  H.  568.  ceeded  in  making  the  award.     Matter 

Commissioners  were    appointed   to  of  Bushwick  Ave.,  48  Barb.  (N.  Y.)9; 

assess   the    damages    of    an  abutting  Matter  of  South  Seventh  St.,  48  Barb, 

owner  for  building  a  railroad  in  the  (N.  Y.)  12. 

street.  The  report  was  in  very  gen-  IMhearlng  on  Qaaatloii  of  Dunacei.— 
eral  terms,  and  was  referred  back  to  Where  a  report  of  commissioner?  is 
them  to  make  a  further  report,  setting  merely  referred  back  to  them  to  be 
forth  the  easements  for  which  they  corrected  so  as  to  conform  to  the  state 
had  allowed  damages,  and  what  dam-  of  facts  which  then  existed,  they  can- 
ages  they  had  allowed  for  the  ease-  not  hear  proofs  offered  by  the  land- 
ments,  respectively.  In  compliance  owners  on  the  question  of  damages, 
with  this  order  they  made  a  further  When  the  commissioners  have  once 
report  stating,  as  far  as  they  appeared  viewed  the  premises  and  decided  upon 
to  have  regarded  practicable,  the  sub-  the  amount  of  damages,  their  powers, 
jects  for  which  the  owner  was  entitled  under  their  appointment,  are  exhaust- 
to  be  compensated,  but  that  they  re-  ed,  so  far  as  the  amount  of  damages  is 
garded  these  subjects  as  incapable  of  concerned,  until  further  orders  by  the 
any  more  definite  or  accurate  descrip-  court.  New  York,  etc.,  R.  Co.  v. 
tion.  It  was  held  that  under  such  cir-  Corey,  5  How.  Pr.  (N.  Y.  Supreme 
cumstances  the  report  would  not  be  Ct.)  177. 
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the  report  it  may  compel  the  commissioners  to  do  so.*  Informali- 
ties, omissions,*  and  clerical  errors  may  be  corrected  in  this  way,^ 
and  the  commissioners  should  correct  their  report,  when  sent 
back  to  them,  on  the  principles  laid  down  by  the  courts 

/.  Application  to  Set  Aside— <i)  In  General — Only  the 

tribunal  to  which  the  inquisition  is  required  to  be  returned  for 
ratification  or  rejection  can  set  it  aside.  A  court  of  equity  has  no 
jurisdiction  in  such  matters.^ 

How  Kade. — In  California  the  motion  is  properly  founded  upon 
the  report  itself,  of  which  the  testimony  taken  by  the  commis- 

1.  Central  Pac.  R.  Co.  v,  Pearson,  ience  and  necessity  required  the  com- 
35  Cal.  247.  missioners  to  give  between  the  term- 

2.  Long    V.    TaUey,    91    Mo.    305;  i«i,  leaving  them  to  carry  out  the  de- 
Springbrook  Road,  64  Pa.  St.  451.  cision  by  locating  the  increased  width 

Intonnallttefl. — The  charter  of  a  rail-  upon  the  face  of  the  earth.     Deering 

road  company  required  the  commis-  v.  County  Com'rs,  87  Me.  151. 

sioners,  in  appraising  damages,  to  take  After  an  Appeal  taken  from  the  award 

into  consideration  "the  loss  or  dam-  of  damages,  the  report  of  the  commis- 

age,"  and  also  **  the  benefit  or  advan-  sioners  in  laying  out  a  railroad  cannot 

tage/'  etc.,  and  to  "state  particularly  be  amended  so  as  to  relate  back  to  the 

the  nature  and  amount  of  each.*'    The  time  of  filing  the  report.     Northern  R. 

court  held  that  if  the  commissioners  Co.  v.  Concord,  etc.,  R.  Co.,  27  N. 

proceed  regularly  and  conformably  to  H.  183. 

the  directions  of  the  charter,  but  omit  4.  Matter  of  Central  Park,  61  Barb, 

in  their  return  to  state  the  particulars  (N.  Y.)  40,  holding,  however,  that  the 

of  damage,   the   informality  may   be  fixing    of    the  valuation   of  the   land 

cured  by  amendment,   and   is  not  a  taken  is  within  the  peculiar  province 

g'ound  for  setting  aside  the   return,  of  the  commissioners, 

reenville,   etc.,   R.   Co.   v,    Nunna-  6.  New  Central  Coal  Co.  v.  George's 

maker,  4  Rich.  (S.  Car.)  107.  Creek  Coal,  etc.,  Co.,  37  Md.  537.    See 

8.  OELazloal  Brrora. — The  report  of  9X2,0  supra^  XII.  i.^.  Objections — Mo- 
commissioners  appointed  in  proceed-  Hon  to  Set  Aside. 
ings  to  acquire  private  property  for  a  In  New  York  it  was  held,  in  an  early 
public  purpose  can  be  reconsidered  case  under  the  general  railroad  law  of 
by  the  court  after  confirmation,  and  1850,  that  the  report  cannot  be  set 
ordered  to  be  amended  in  respect  to  aside  on  motion,  but  only  on  appeal 
clerical  errors  or  evident  or  conceded  from  the  order  oiF  confirmation  —  later 
mistakes  which  would  have  been  cor-  cases  sustain  the  power  of  the  special 
rected  on  the  hearing  of  the  report,  term  to  set  aside  the  report.  Albany 
and  confirmed  as  amended,  nunc  fro  Northern  R.  Co.  v.  Cramer,  7  How. 
tunc.  The  party  aggrieved,  or  who  Pr.  (N.  Y.  Supreme  Ct.)  164;  Roches- 
desires  the  correction  to  be  made,  ter,  etc.,  R.  Co.  x\  Beckwith,  10  How. 
should  proceed  by  petition  and  notice  Pr.  (N.  Y.  Supreme  Ct.)  168;  Matter 
to  all  parties  affected  by  the  result,  of  New  York  Cent.,  etc.,  R.  Co.,  64 N. 
Matter  of  Curtiss  St.,  i  Sheld.  (N.  Y.)  Y.  60. 
425.  Poiver  Restored  by  the  Code. — Code 

Wban  Beport  ibonld  be  Sent  Back. — If  Civ.  Pro.,  §  337it  expressly  confers 
the  report  does  not  show  fully  what  the  power  upon  the  special  term  of  the 
the  proceedings  before  the  commis-  Supreme  Court  to  set  aside  the  report 
sioners  were,  it  should  be  set  aside  or  of  commissioners  of  appraisal  in  con- 
sent back  to  them  for  amendment,  demnation  proceedings  for  irregular- 
Central  Pac.  R.  Co.  V.  Pearson,  35  ity,  error  of  law,  or  upon  the  ground 
Cal.  247.  that  the  award  is  excessive  or  insuffi- 
A  report  of  a  committee  may  be  re-  cient,  and  the  award  should  be  re- 
committed when   its  form  and  detail  viewed  at  special  and  general  terms 

are  not  Justified  by  the  original  peti-  upon  the  facts  as  well  as  upon  the  law. 

tion,  but  may  be  easily  corrected  by  Matter  of  Brooklyn Bil.  R.  Co.,  8oHuq 

stating  what  width  common  conven-  (N.  Y.)  355, 
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sioners  is  a  part.*  The  provisions  of  the  Practice  Act  relating  to 
new  trials  in  civil  cases  have  no  application  to  such  a  motion.' 
In  Michigan  affidavits  of  the  commissioners  may  be  used  on  die 
motion,  to  impeach  their  finding,  or  to  show  the  rule  of  damages 
on  which  they  proceeded.^  In  Virginia  all  matters  affecting  the 
validity  of  the  report  are  open  for  investigatton  without  notice* 

WaiTtt — LaehM. — The  report  will  not  be  set  aside  for  fraad, 
mistake,  or  irregularity,  where  the  moving  party  has  been  guilty 
of  laches  in  making  the  application,  and  the  public  have  been 
allowed,  for  a  considerable  time,  to  act  upon  it  as  confirmed.* 

(2)  Grounds — Generally, — The  report  should  be  set  aside  where 
the  landowner  has  given  the  company  a  deed  of  the  land  in  ques- 
tion.  He  must  procure  his  damages  under  the  contract  as  found 
in  the  deed.®  But  the  report  will  not  be  set  aside  because  of  its 
silence  as  to  the  existence  or  nonexistence  of  crops,  buildings,  or 
improvements  on  the  land  ;^  nor  because  it  uses  numerals  to  express 
the  value  and  damages,  and  omits  the  dollar  mark  and  the  word 
"dollars,*'  where  the  intent  that  the  numerals  should  represent 
dollars  is  evident;®  nor  because  all  the  testimony  is  not  submitted 
with  the  report  ;•  nor  because,  instead  of  a  lump  sum,  an  annual 
sum  for  the  use  of  the  property  taken  is  allowed.*^ 

1.  Western  Pac.  R.  Co.  v.  Reed,  35  FaUlBgtO  File  Excepttons  to  the  report 
Cal.  621.  and  demanding  a  jury  trial  is  a  waiver 

2.  Central  Pac.  R.  Co.  v.  Pearson,  of  the  right  to  move  to  set  aside. 
35  Cal.  247.  Minneapolis,  etc.,  R.  Co.  v.  Nester.  3 

Motion  must  Attack  Entire  Boport. — In  N .  Dak.  480. 

an  application  by  a  railroad  company  €.  Western  Pac.  R.  Co,  v.  Reed,  35 

to  condemn  land,  if  damages  are  as-  Cal.  621. 

sessed  for  an  undivided  interest  in  a  7.  Hunt  r.  Smith,  9  Kan.  137. 

tract    of   land,    the    company   cannot  8.  Hunt  v.  Smith,  9  Kan.  137. 

move   to  set  aside  the   report  of  the  f.  Virginia,  etc.,  R.  Co.  r.  Henry, 

commissioners    as  to  such  undivided  8  Nev.  165,  where  it  is  said  to  be  the 

interest,  but  the  motion,  if  made,  must  better  practice,  however,  to  submit  all 

be   to  set   aside  the  report  as  to  the  the  testimony. 

whole  tract  in  which  the  party  owns  10.  Salem,   etc.,  R.    Co.    r.   Essci 

an  undivided  interest.     Southern  Pac.  County,  9  Allen  (Mass.)  563.    In  this 

R.  Co.  V.  Wilson,  49  Cal.  396.  case  the  statute  put  no  limitation  whai- 

3.  Marquette,  etc.,  R.  Co.  v.  Probate  ever  on  the  power  of  tlie  commissioners 
Judge,  53  Mich.  217,  14  Am.  &  Eng.  in  fixing  the  compensation  a  railroad 
K.  Cas.  355.  should  pay  for   the  use  of  a  bridge 

New  York  Rule. — After  commission-  belonging  to  the  state, 

ers  have  viewed  the  premises  and  the  Objections  Available  oil  Certiorari  OnlJ. 

report  has  been  signed  and  filed,  acer-  — The   objections  tliat  the  judge  ap- 

tificate  or  statement  signed  by  one  of  pointed  the  commissioners,  not  on  the 

the  commissioners,   setting  forth  the  day  mentioned  in  the  notice  tliat  wa* 

rule  adopted   in  estimating  the  dam-  served,  but  ona  day  subsequent  thereto, 

ages,  cannot  be  received  for  the  purpose  without  any  written  notice  of  the  ad- 

of  affecting  the  report.    Matter  of  New  journment;  that  he  received,  in  evi- 

York,  etc.,  R.  Co.,  29  Hun  (N.  Y.)  i,  dence   of   the   service    of   notice,   an 

folloivcd  in  Matter  of  New  York,  etc.,  affidavit  made  before  a  person  who  did 

R.  Co.,  35  Hun  (N.  Y.)  260.  not  appear  to  be  legally  qualified  to 

4.  Washington,  etc.,  R.  Co.  v,  administer  an  oath;  that  the  descrip- 
Switzer,  26  Gratt.  (Va.)  661.  tion  of  land  taken  from  the  landowner, 

5.  Matter  of  Lexington  Ave.,  50  as  presented  to  the  judge  and  laid 
How.  Pr.  (N.  Y.  Supreme  Ct.)  114.  before  the  commissioners,  did  not  in- 
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"  eood  GavM." — Some  of  the  statutes  provide  that  the  report  may 
be  set  aside  for  "good  cause."  This  means  something  clear  and 
indubitable,  pointing  error  in  law  or  fact,  intentional  or  uninten- 
tional, on  the  part  of  the  commissioners.^  It  does  not  mean  that 
the  report  should  be  set  aside  merely  because  it  is  unsatisfactory, 
but  only  on  good  cause  shown.^ 

Soiingi  on  ividenoo. — The  report  will  not  be  set  aside  for  mere 
technical  errors  in  the  admission  of  evidence,  where  no  wrong 
principle  has  been  adopted  and  the  damages  are  not  excessive.' 
Such  rulings  can  only  be  reviewed  on  appeal.^ 

elude  all  the  land  taken  from  him,  but  the  landowner  is  willing  to  take  the 
left  out  a  part  that  must  become  the  hazard  of  paying  the  costs,  as  he  must 
subject  of  another  valuation  and  assess-  do  if  the  jury  do  not  increase  the  dam- 
xnent,  and  that  the  notice  of  the  meet-  ages,  the  report  of  the  commissioners 
ing^  of  the  commissioners  which  was  should  be  set  aside  on  the  application 
served   on  him,   specifying   the  time  of  the  landowner.    Bennett*.  Camden, 
when  they  would  meet  at  a  place  other  etc.,  R.,  etc.,  Co.,  14  N.  J.  L.  145. 
than  on  his  land  for  a  valuation  and  as-  A  party  dissatisfied  witn  the  conduct 
sessment  of  his  damages,  cannot  be  in-  of  the  commissioners  appointed  under 
quired  into  upon  an  application  to  set  the  act  incorporating  the  Camden  & 
aside   the    report   of    commissioners.  Amboy  R.  &  T.  Co.,  or  with  their  re- 
Such  objections  can  be  inquired  into  port,  may  either  have  a  certiorari,  or 
in  no  otner  way  than  upon  certiorari,  may  proceed  under  the  act  by  applica- 
The  application  to  set  aside  the  report  tion  to  the  Supreme  Court  to^set  aside 
must  rest  entirely  upon  evidence  show-  the  report.     The  remedies  are  cumu- 
ing  the  inadequacy  of  the  compensa-  lative,   not  inconsistent.     The  legisla- 
tion. The  regularity  of  all  the  proceed-  ture  contemplated  no  appeal  to  a  jury 
ings  would   have   to  be  admitted,  in  but  on   the  subject  of  damages,   and 
order  to  form  such  an  issue  as  is  con-  that  nothing  is  *'  good  cause  "  for  set- 
templated  under  the  act  incorporating  ting  aside  the  report,  on  motion  in  the 
the    company.      Bennet   v,    Camden,  Supreme  Court,  but  such  matters  as 
etc.,  R.,  etc.,  Co.,  14  N.  ].  L.  145.  lead  to  a  reasonable  apprehension  that 
1.  Nev.  Stat.  i^S4--65,  ^  31 ;  Virginia,  injustice  has  been  done  in  setting  the 
etc.,  R.  Co.  V.  Henry,  8  Nev.  165.  amount  of  damages,  or  that  there  has 
8. -Virginia,  etc.,  R.  Co.  v.  Elliott,  been  some  improper  conduct  on  the 
5  Nev.  358.  part  of  the  commissioners,  the  com- 
VewJen^ Doctrine. — Mistake,  irreg-  pany,  or  their  agents,  in  regard  to  the 
ularity,  or  even  fraud,  in  the  proceed-  assessment.     Vanwickle    v.   Camden, 
ings,  previous  to  or  in  the  appointment  etc.,  R.,  etc.,  Co.,  14  N.  J.  L.  162. 
of  commissioners  for  the  condemnation  8.  Matter  of  New  York  El.  R.  Co.,  61 
of  lands,  is  not  good  cause  for  setting  Hun  (N.Y.)625, 40  N.Y.  St.  Rep.  647. 
aside  their  report;   but  if  they  have  Thus  the  fact  that  commissioners 
not  been  duly  sworn,  if  notice  of  the  allowed  witnesses  to  state  the  damages 
time  and  place  of   their  meeting  has  to  the  land  on  the  assumption  that  it 
not  been  given  the  party,  or  if  the  might  at  some  future  time  be  platted 
time  and  place  of  meeting  have  been  into  city  lots  and  sold  at  a  greatly 
changed  without  notice  to  him,  both  advanced  price  is  not  such  error  as 
of  which  have  been  to  his  prejudice;  to  justify  setting  aside  their  report, 
if   the  commissioners  did   not  "view  where  the  report  shows  that  no  erro- 
and  examine "   the  lands,  or  if  any  neous    principle    was    adopted,    and 
of  them  acted  with  partiality  or  cor-  where  the  objectionable  evidence  had 
ruption ;   if  a  mistake  of  law  or  fact  no  weight  in  fixing  the  damages.     Sil- 
intervened  on  the  part  of  the  commis-  ver   Creek,    etc.,    R.    Co.    v.   Baker 
sioners  as  to  their  powers  or  duty,  and  (Supreme  Ct.),  18  N.  Y.  Supp.  331. 
such  mistake  is  made  manifest;  or  if  4.  N.  Y.   Gen.  Railroad  Act   1850, 
upon  the  whole  matter  there  should  be  §  18;  Rochester,  etc.,  R.  Co.  v.  Beck- 
reasonable  grounds  to  apprehend  that  with,  10  How.  Pr.  (N.Y.  Supreme  Ct.) 
justice  may  not  have  been  done,  and  168. 
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InrafflelMt  SridenM — Ytrdiet  againtt  BridflBM. — The  rule  applicable  to 
verdicts  that  they  will  not  be  set  aside  on  the  ground  of  insuffi- 
ciency of  evidence  or  as  against  the  weight  of  evidence,  where 
there  is  a  conflict  of  testimony,  is  equally  applicable  to  the  reports 
of  commissioners.^ 

(3)  Irregularities — Mistake — Error  of  Judgment — ^impilaridMn 
th6  Put  of  tho  GoamiMioiien. — Failure  by  the  commissioners  to  comply 
with  the  requirements  of  the  statute  is  good  ground  for  setting 
aside  their  report.^  And  it  will  be  set  aside  if  untrue,  or  if  the 
proceedings  of  the  commissioners  have  been  irregular,  and  the 
report  fails  to  state  the  facts  constituting  such  irregularity.* 

(4)  Fraud  or  Misconduct — Entertaining  Commissioners, — ^ftudn 
MiMoadnot  upon  the  part  of  the  commissioners,  by  reason  of  which 

Wlioro  a  Party  bai  boon  Donired  of  aside  a  judgment  or  rerdict  in  an  ac- 
Brldfliiee  that  he  was  entitled  to  have  tion  on  motion.  Matter  of  New  York 
considered,  it  will  be  presumed  that  it  El.  R.  Co.,  41  Hun  (N.  Y.)  502. 
would,  if  received,  have  influenced  the  One  Oonmilaaioner  Intarested.— But 
decision,  and  the  report  will  not  be  the  mere  fact  that  one  of  the  corn- 
allowed  to  stand.  Rochester,  etc.,  R.  missioners  was  interested,  unless  it 
Co.  V.  Budlong,  6  How.  Pr.  (N.  Y.  appears  that  the  objecting  party  was 
Supreme  Ct.)  467, 10  How.  Pr.  (N.  Y.)  ignorant  of  it,  will  not  justify  the  vaca- 
289,  aj^plied in  Black  River,  etc.,  R.  Co.  tion  of  the  report;  nor  will  it  be  set 
V.  Barnard,  9  Hun  (N.  Y.)  104;  Mat-  aside,  although  the  party  was  ignorant 
ter  of  New  York,  etc.,  R.  Co.,  27  Hun  of  such  interest,  if  the  damages  are 
(N.  Y.)  116.  clearly  not  excessive.     Roanoke  City 

Saftual  to  Haar  BTldanea. — It  is  not  a  r\  Berkowitz,  80  Va.  616. 
suflicient  reason  for  rejecting  the  A  Qnotiaut  or  Average  Award  of  dam- 
report  of  commissioners  who  have  ages  will  not  warrant  the  setting  aside 
viewed  the  premises,  that  they  refused  of  the  report,  if  the  commissioners  did 
to  hear  the  testimony  of  witnesses  in  not  agree  beforehand  on  this  mode  of 
reference  to  the  value  of  the  premises  compromise,  but  resorted  to  it,  as  a 
over  which  the  road  is  laid  out,  and  the  proper  method  of  arriving  at  a  just  re- 
amount  of  damages  sustained  by  the  suit,  after  stating  to  each  other  the 
landowner.  Lyman  v.  Burlington,  22  amounts  which  they  had  individually 
Vt.  131.  fixed.   Marquette,  etc.,  R.  Co.  v.  Pro- 

1.  Piper's    Appeal,    32     Cal.    530;  bate  Judge,  53  Mich.  217,  14  Am.  & 

Western  Pac,  R.  Co.  f .  Reed,  35  Cal.  Eng.  R.  Cas.  355. 

621.  Mistake  or  Error  of  Judgment.— Ob- 

S.  Pueblo,  etc.,   R.  Co.  r.  Rudd,  5  jections  that  there  was   a  mistake  in 

Colo.  270,  TO  Am.  &  Eng.  R.  Cas.  404.  locating  a  part  of  the  land  in  a  wrong 

8.  Rochester,  etc.,  R.  Co.  v.  Beck-  township,  or  that  the  engineer  did  not 

with,    10  How.  Pr.  (N.   Y.  Supreme  specify  all  the  lands  taken,  cannot  be 

Ct. )  168.  considered  on  a  motion  to  set  aside  the 

Setting  Ailde  Becond  Keport. — To  au-  report  of  commissioners.  Vanwickle 
thorize  a  court  to  review  on  motion  a  r.  Camden,  etc.,  R.,  etc., Co.,  14N.J.L. 
second  report,  from  which  the  statute  162.  Nor  will  it  be  set  aside  for  error 
has  expressly  inhibited  an  appeal,  of  judgment  in  valuing  the  propertj 
something  more  must  be  apparent  than  taken,  or  in  the  allowance  of  damages, 
such  errors  of  law  or  fact  as  are  re-  unless  the  sum  allowed  is  grossly  in- 
viewable  on  appeal  and  are  sufficient,  adequate  or  excessive,  or  some  wrong 
where  an  appeal  is  allowable,  to  result  principle  was  adopted,  or  glaring  mis- 
in  a  reversal  and  new  hearing.  There  take  made  in  making  the  estimate, 
must  be  such  irregularity,  fraud,  or  Matter  of  Central  Park  Extension,  16 
mistake  in  the  proceedings  of  the  com-  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  ^\ 
missioners,  to  warrant  a  proceeding  by  Matter  of  Boston  Road,  27  Hun  (N. 
motion,  as  would  authorize  the  court,  Y.)  409;  Matter  of  Union  El.  R.  Co., 
under  its  established  practice,  to  set  55  Hun  (N.  Y.)  163. 

610  Volume  VII. 


Terdiol-Beport-AwBrd.    EMINENT  DOM  A  IN.  Etport  of  OommiMioAm. 

a  full,  fair,  and  honest  investigation  has  not  been  had,  will  furnish 
good  cause  for  going  outside  of  their  report,  upon  motion  to  set 
it  aside,  and  this  may  be  shown  by  affidavits,  competent  evidence, 
or  any  other  legal  mode  which  the  court  shall  prescribe.^ 

Bs  Pute  Gomnniiioatloiu. — Where  one  party,  in  the  absence  of  the 
other,  discusses  with  the  commissioners,  or  some  of  them,  matters 
connected  with  the  merits  of  the  proceeding,*  or  sends  them  ex 
parte  communications  relative  thereto,  such  conduct  is  good  cause 
for  setting  aside  a  report  in  such  party's  favor.' 

1.  Central  Pac.   R.  Co.  v,  Pearson,  nej,  and  his  failure  to  oppose  the  con- 

35  Cal.  247.  firmation  was  due  to  the  misbehavior 

The  report  will  be  set  aside  on  the  of  his  attorney;  that  commissioners 
same  grounds  as  would  a  verdict,  or  had  talked  privately  with  persons  from 
report  of  a  referee,  or  a  default,  in-  whom  they  obtained  information  dis- 
quest,  or  dismissal,  where  fraud,  mis-  crediting  the  evidence  of  the  land- 
conduct,  palpable  errof ,  or  accident  are  owner.  This  was  held  to  be  good 
shown.  Matter  of  New  York  Cent.,  ground  for  setting  aside  the  report. 
etc.,  R.  Co.,  64  N.  Y.  60.  Matter  of  New    York  Cent.,  etc.,  R. 

The  Fact  tliat  the  SUtute  Makei  a  Co.,  5  Hun  (N.  Y.)  105. 

Saodnd  BepoTt    Final    and   conclusive  2.  Patten's  Petition,  16  N.  H.  377; 

will  not  preclude  the  court  from  set-  Peavey  v.  Wolfborough,  37  N.  H.  286. 

ting  it  aside  for  fraud  or  misconduct.  3.  Harris   v.  Woodstock,  27  Conn. 

Matter  of  Buflfalo,  etc.,  R.  Co.,  33  Hun  567,  foi/owin^  Hickox  v.  Parmelee,  3i 

(N.  Y.)  389,  following  Matter  of  Pros-  Conn.  86. 

pect  Park,etc.,  R.  Co.,  3oHun  (N.  Y.)  At  a  hearing  before  commission- 
184;  Matter  of  Prospect  Park,  etc.,  R.  ers,  the  counsel  for  tlie  railroad  corn- 
Co.,  34  Hun  (N.  Y.)  199.  pany  made  certain  oral  computations 

UbiaferatloiiB  of  Fraud  or  maoonduot. —  as  to  the  value  of  the  land,  and  after 
The  report  will  be  set  aside  where  it  the  hearing  was  concluded  the  attor- 
appears  that  one  of  the  commissioners,  ney  sent  a  written  statement  of  the 
after  entering  upon  his  duties,  was  same  computations  to  the  jury,  without 
retained  by  one  of  the  parties  to  the  the  knowledge  of  the  opposite  party. 
proceeding  as  attorney,  to  defend  a  It  was  held  that  the  sending  of  such  a 
suit  against  him,  even  though  the  letter  was  an  irregularity,  but,  under 
attorney  for  the  other  party  may  have  the  circumstances,  not  ground  for  set- 
known  the  fact,  and  did  not  complain  ting  aside  the  report,  in  the  absence  of 
until  the  report  was  filed.  Douglass  evidence  that  it  influenced  the  deci- 
V.  Byrnes,  63  Fed.  Rep.  16.  sion.     New    York,    etc.,    R.    Co.    v. 

Going  upon  the   land  with  a  land-  Church,  31  Hun  (N.  Y.)  440. 

owner  and  listening  to  explanations  of  But  where  the  commissioners  take 

a  map,  in  the  absence  of  any  one  rep-  the  advice  of  the  petitioner's  counsel 

resenting  the  company,  when  it  was  merely  as  to  the  necessary  legal  steps 

known  that  such  representatives  were  required  to  be  taken  by  them,  such  as 

on  their  way  to  the  land,  and  the  act  of  the  giving  of  notice,   nothing  being 

other  commissioners  in  riding  in  pri-  said  as  to  any  question  of  fact  to  be 

vate  carriages  furnished  by  the  land-  decidedby  them,  the  report  should  not, 

owner,  and  eating  at  his  house,   and  for  this  cause,  be  set  aside.     Matter  of 

accepting    money    for    services    and  Drainage,  69  Hun  (N.  Y.)  601. 

expenses  in  addition  to  the  amount  Attempt  to  Haeten  Proceeding.— In 

allowed  by  the  statute,  are  misconduct  Blake  v.  Norfolk  County  (114  Mass. 

such  as  to  justify  the  setting  aside  of  583)  the  court  say:  **  The  interviews  of 

their  report.    Matter  of  Buffalo,  etc.,  Mr.  Aspinwall  with  one  or  more  of  tlie 

R.  Co.,  33  Hun  (N.  Y.)  389.  commissioners,   which  are  alleged  as 

A  landowner  moved  to  set  aside  a  one  of  the  grounds  for  this  petition  and 

report  of  commissioners,  and  showed  which  took  place  subsequently  to  the 

that  the  award  made  him  was  greatly  hearing  in  reference  to  the  proposed 

inadequate;    that  notice  of  the  con-  widening  of  Washington  street,  were 

firmation  was  served  upon  bis  attor-  of  questionable  propriety.   It  is  impor- 
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btaruiaiB^  ComniMloiiai. — While  the  commissioners  should  not 
accept  entertainment,  lodging,  etc.,  from  either  of  the  parties,  yet 
the  mere  fact  that  they  did  so,  in  the  absence  of  proof  of  improper 
motive,  or  that  their  decision  was  influenced  thereby,  will  not 
suffice  to  invalidate  the  report,^  especially  where  such  action  is 
taken  by  agreement  of  the  parties,^  or  is  known  to  the  adverse 
party  and  not  objected  to  at  the  hearing.' 

AgTMBMpti  M  to  ConptBMtlai. — ^A  report  will  not  be  set  aside  at  the 
instance  of  the  landowner  because  the  commissioners  received 
from  the  company  a  greater  compensation  than  that  fixed  by 
statute,  where  the  objecting  party  knew  of  such  charge  during  the 
hearing,  and  where  there  is  no  complaint  against  the  award,  and 
no  abuses  of  any  kind  are  suggested.^ 

tant  that  contested  matters  upon  which  396;  Lehigh  Vallej  R.  Co.  v,  Dover, 
any  tribunal  is  to  pass  should  not  in  etc.,  R.  Co.,43  N.  J.  L.  556. 
any  way  be  made  the  subject  of  con-  PemiaTtvaiilJi  Kale. — In  re  Magnolia 
versation,  except  in  the  presence  of  all  St.,  8  Phila.  (Pa.)  468,  Allison,  P.]., 
parties  to  the  controversy .  If  we  were  said:  "If  entertainments  are  to  be 
left  in  doubt  as  to  whether  the  judg-  interdicted,  thej  must  be  interdicted 
ment  of  the  commissioners  was  in  anj  absolutely.  It  is  impossible  to  draw 
way  affected  by  them  we  might  feel  it  the  line  anywhere  short  of  entire  ex- 
our  dutj  to  grant  the  petition.  The  elusion.  If  permitted  to  any  extent, 
existence  of  a  cause  which  might  im-  and  under  circumstances  which  plead 
properly  affect  their  judgment,  al-  in  favor  of  indulgence  in  exceptional 
though  it  is  not  known  that  it  did  so,  cases,  thej  will  become  precedents  for 
is  a  sufficient  ground  for  such  action,  a  return  to  former  abuses,  when  ex- 
If  it  was  found  that  the  members  of  pensive  entertainments,  consisting  of 
such  a  tribunal  had  been  addressed  an  unlimited  supply  of  delicacies  and 
with  any  improper  motive,  or  with  in-  of  intoxicating  liquors,  were  in  too 
tent  to  sway  or  bias  their  judgment,  many  instances  resorted  to,  for  no 
even  if  such  attempt  had  not  been  other  assignable  reason  except  to  in- 
shown  to  be  effectual,  it  would  also  be  fluence  the  action  of  the  jurors,  and  to 
a  sufficient  ground  for  such  action.  In  procure  from  them  reports  more  favor- 
the  present  case,  however,  the  facts  able  than  could  be  otherwise  hoped 
were  distinctly  found  that  Mr.  Aspin-  for.  »  »  »  When  it  is  brought  to  our 
wall  addressed  the  commissioner  or  attention  that  entertainment  or  re- 
commissioners  at  their  office  in  Boston,  freshment  of  any  kind,  however  in- 
with  no  improper  purpose  to  influence  ferior  in  quality,  or  trifling  in  quantitj, 
their  action,  his  object  being  only  to  has  been  supplied,  either  directly  or 
hasten  it.  It  is  also  found  that  their  indirectly,  by  a  party  in  interest,  to 
action  was  not  changed  by  reason  of  road  jurors,  it  will  be  regarded  by  the 
anything  done  by  him.  We  do  not  court  as  a  sufficient  ground  for  setting 
think,  therefore,  that  the  proceedings  aside  the  report."  Contra,  see  In  re 
should  be  quashed  on  account  of  these  Road  in  Plymouth  Tp.,  5  Rawie  (Pa.) 
conversations,  or  that  important  pub-  150. 

lie  rights  should  be  lost  because  of  an  S.  Beardsley    v,    Washington,    39 

irregularity  found  to  have  been  unin-  Conn.  265. 

tentional   and  attended  with  no  evil  8.  Williams  v.  Stonington,  49  Conn, 

result."  229. 

1.  Connecticut.  —  Greene    v.    East  Where  IntozteantB    are  Fredy  For- 

Haddam,  51  Conn.  547.  nlihed  by  the  petitioner  to  the  commis- 

Massachusetts,  — Tripp    v,    Bristol  sioners  during  the  hearing,  the  report 

County,  2  Allen  (Mass.)   556;   Blake  will  be  vacated  without  inquiring  how 

V.  Norfolk  County,  114  Mass.  583.  far  the  commissioners  were  affected 

New  yersey. — State  v.  Bergen,  21  thereby.     Petition  for  Newport  High- 

N.  J.  L.  342;  State  v.  Justice,  24  N.  J.  way,  48  N.  H.  433. 

J^.  413;  §tate  V,  Reckless,  38  N.  J.  L.  4.  State  v.  Miller,  23  N.  J.  L.  387; 
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(5)  Excessive  Damages — ^When  the  Beport  will  be  Set  Aiide. — Ordi- 
narily, where  opinions  as  to  the  value  might  well  be  variant,  the 
reports  of  commissioners  will  not  be  closely  scrutinized;  but 
the  court  will  interfere  where  the  damages  assessed  are  flagrantly 
excessive.* 

Ezoen  most  Be  Palpable  and  Unsupported  by  Eyldenoe. — The  award  will 
not  be  set  aside  as  excessive  unless  the  excess  is  plain  and  palpa^ 
ble  upon  the  evidence.*  If  there  is  any  substantial  testimony  to 
sustain  the  valuation  it  will  not  be  disturbed,*  especially  where 
the  commissioners  viewed  the  premises.* 

(6)  Inadequate  Datnages. — While  the  court  has  power  to  set 
aside  the  report  for  inadequacy  even  where  a  view  was  had,  upon 

Matter  of  Staten  Island  Rapid  Transit  to  show  that  the  damages  are  excessive. 

R.  Co.,  41    Hun   (N.  Y.)  392,  appeal  Crawford  v.  Valley  R.  Co.,  25  Gratt. 

dismissed  104  N.  Y.  680.  (Va.)  467.    See,  for  instances  of  reports 

The  landowner  has  ground  of  com-  sustained,   Golden   Boulder,   etc.,   R. 

plaint  only  when  the  amount  agreed  Co.  v.  Haggart,  9  Colo,  346,  27  Am. 

upon  is  exorbitant  or  so  large  as  to  &  Eng.  R.  Cas.  375 ;   Matter  of  New 

create  suspicion  of  corruption.     Le-  York,  etc.,   R.  Co.,  21   Hun  (N.  Y.) 

high  Valley  R.  Co.  v,  Dover,  etc.,  R.  250. 

Co.,  43  N.  ].  L.  528,  14  Am.  &  Eng.  MotlTes  of  Ckmmilfl8loii«n. — ^As  a  gen- 

R.  Cas.  87.  eral  rule  the  motives  that  may  have 

In  Matter  of  Buffalo,  etc.,  R.  Co.,  influenced  the  official  conduct  of  the 

32  Hun  (N.   Y.)  289,  the  report  was  commissioners  cannot  be  gone   into, 

set  aside  on  the  double  ground  that  the  Webster  v,   Washington   County,   26 

landowner  had  gone  on  the  lands  with  Minn.  220. 

the  commissioners,  entertained  one  of  S.  Matter  of  New   York,   etc.,    R. 

them  at  supper,  and  paid  gratuities  to  Co.,  27  Hun  (N.  Y.)  116. 

another,  evidently  with  an  improper  8.  Virginia,  etc.,  R.  Co.  v,  Elliott, 

design.  5  Nev.  358;  Virginia,  etc.,  R.  Co.  v. 

1.  Kansas  City,  etc.,  R.  Co.  v.  Henry,  8  Nev.  165. 
Campbell,  62  Mo.  585 ;  Marquette,  etc.,  4.  Western  Pac.  R.  Co.  v.  Reed,  35 
R.  Co.  V.  Probate  Judge,  53  Mich.  217,  Cal.  621 ;  Matter  of  One  Hundred  and 
14  Am.  &  Eng.  R.  Cas.  355 ;  St.  Louis,  Thirty-eighth  St.,  etc.,  60  How.  Pr. 
etc.,  R.  Co.  V.  Richardson,  45  Mo.  466;  (N.  Y.  Supreme  Ct.)  294. 
Matter  of  New  York,  etc.,  R.  Co.,  29  BflRBct  of  View. — As  the  commission- 
Hun  (N.  Y.)  646,  affirmed  in  part  in  94  ers  are  composed  of  disinterested  free- 
N.  Y.  287.  See  also  supra,  XII.  i.  1.  holders,  carefully  selected,  with  an 
Damages  Excessive  or  Inadequate ;dind  opportunity  to  each  of  the  parties  to 
infra/^y.^j.i.  {2)  Reducing  Excessive  reject  such  as  may  be  objectionable, 
Damages,  and  such  commissioners  not  only  hear 

Unless  there  has  been  some  illegality  the  evidence  but  view  the  land,  while 
or  irregularity  in  the  proceedings  the  tlie  court  does  neither,  it  would  re- 
court  cannot,  ordinarily,  set  aside  the  quire  very  strong  evidence  of  inade- 
report  as  excessive.  Matter  of  Car-  quacy  or  excess  in  the  appraised  value 
penter,  11  Misc.  Rep.  (Ulster  County  of  the  land  and  damages  to  influence 
Ct.)  690.  the  court,  for  that  cause  alone,  to  set 

More  tlian  PetlUoiied  for. — Where  the  aside  the  report.     Chesapeake,  etc.,  R. 

petitioners  claimed  two  thousand  dol-  Co.  r.  Pack,  6  W.  Va.  397. 

lars  damages,  and  the  report  allowed  The  commissioners  need  not  follow 

them  two  thousand  five  hundred  dol-  either  set  of  conflicting  witnesses,  but 

lars,    it    was  set  aside   as   excessive,  may  fix  the  damages  upon  information 

Houston  Tap,  etc.,  R.  Co.  t;.  Milbum,  obtained  through  the  view  and  other 

34  Tex.  224.  sources.     Matter  of  Kings  County  R. 

The  Report  Is  Prima   Facie  Correct  Co.,  60  Hun  (N.  Y.)  586,  39  N.  Y.  St. 

unless  error  appears  on  its  face,  and  ^ep.  876.     See  also  supra,  XI.  4.  Ef- 

the  onus  is  upon  the  condemning  party  feet  of  the  View, 
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which,  in  part,  the  award  was  based,^  yet  this  power  will  not  be 
exercised  unless  it  appears  that  the  inadequacy  is  so  gross  and 
palpable  as  to  afford  evidence  of  impartiality,  fraud,  or  undue 
influence,^  or  unless  the  commissioners  have  fallen  into  some 
error  of  procedure,  or  have  adopted  an  erroneous  principle  in 
estimating  the  damages.^ 

(7)  Time  and  Manner  of  Objecting  to  Report. — Objections  which 
the  statute  allows  to  be  made  before  the  commissioners  must  be 
so  made,  and,  if  overruled  by  them,  an  exception  must  be  taken. 
The  party  cannot  wait,  as  to  such  objections,  until  the  report  is 
filed,  and  then  move  to  set  it  aside.^    Where  the  statute  requires 

1.  Matter  of  Metropolitan  El.  R.  Co.,  the  part  of  the  commissioners ;  but  the 
76  Hun  (N.  Y.)  375.  fact  that  one  report  has    been  made 

Need  Not  FoUow  C^lnloiis  of  WlinewM.  assessing  only  nominal  damages,  and 

— A  railroad  was  located  across  a  mill  the  matter  was  referred  to  a  second  set 

site  so  as  to  take  land  that  was  intrin-  of  commissioners,  who  made  a  similar 

sically  worth  sixty  dollars ;  but  certain  report,  will  not  justify  setting  aside  a 

witnesses  testified  that  the  property  for  report.     Matter  of  Prospect  Park,  etc., 

mill  purposes  was  depreciated  in  value  R.  Co.,  24  Hun  (N.  Y.)  199,  afpeol 

one  thousand  dollars  to  one  thousand  dismissed  05  N.  Y.  4B9. 

two  hundred  dollars.      The  commis-  4.  /»  re  Clear  Lake  Water  Co.,  48 

sioners  allowed  five  hundred  dollars.  Cal.  586;  Green  v,  Elliott,  86Ind.  53; 

It  was  held  that  they  were  not  obliged  Thayer  i*.  Burger,  100  Ind.  263. 

to  follow  the  opinions  of  the  witnesses,  Aside  from  such  statutory  proTision, 

and  that  the  report,  therefore,  should  after   the    report    is   returned  to  the 

not  be  set  aside.     Albany,  etc.,  R.  Co.  court   either  party    may  show  cause 

V.  Dayton,  10  Abb.  Pr.  N,  S.  (N.  Y.  against    its    confirmation,    upon   the 

Supreme  Ct.)  182.  ground    of    excessive    or    inadequate 

2.  Newton  v.  Armstrong  (Supreme  compensation,  improper  conduct  of 
Ct.),  19  N.  Y.  Supp.  573;  Matter  of  the  commissioners  in  refusing  or  fail- 
Gilroy,  78  Hun  (N.  Y.)  260;  Matter  ing  to  hear  legal  and  proi>er  evidence, 
of  Brooklyn  El.  R.  Co.,  87  Hun  (N.  or  by  proof  of  any  other  fact  tending 
Y.)  88.  to  show  that  said  report  ought  not  to 

8.  Rochester,  etc.,  R.  Co.  v.  Myers,  be  confirmed.     Washington,  etc.,  R. 

63    Hun   (N.    Y.)  625,   43   N.  Y'.  St.  Co.  v.  Switzer,  26  Gratt.  (Va.)  661. 

Rep.  734.  I2  Hlssoiirl  the  party  must  file  bis 

It   must    appear    affirmatively    that  exceptions  either  before  or  within  ten 

they  omitted  to  include  in  their  award  days  after  notice  of  the  filing  of  the 

damages  or  compensation   to    which  report.     Chicago,  etc.,  R.  Co.  v.  Eu- 

the  owners  were  legally  entitled.   Cos-  banks,  32  Mo.  App.  184.    And  if  he  ob- 

ter  V.  New  Jersey  R.,  etc.,  Co.,  23  N.  tains  leave  to  file  them  after  that  time, 

J.  L.  227,  affirmed  in  24  N.  J.  L.  730,  on  one  particular  ground,  he  cannot 

reviewed   in   North   Hudson   County  raise  any  other  ground  of  objection  on 

R.   Co.   V.    Booraem,   28    N.    J.  Eq.  the  hearing,    if.  S.   v.  Reed,  56  Mo. 

450-  565. 

Wliere    the    ValoatioiL    Bzoeeds   tbe       Time  to  File  Bill  to  Bet  Aside  Bepott.— 

HiglieBt  EstSmates  of  any  witnesses  for  The  lapse  of  less  than  five  months  after 

the  public,  the  award  will  not  be  dis-  the  signing  of  the   award  before  the 

turbed.     Matter    of    Street    Opening  filing  of  a  bill  to  set  it  aside  is  not  such 

(Supreme  Ct.),  i  N.  Y.  Supp.   145.  an  unreasonable  delay  as  to  deprive  the 

Second  Award — Nominal  Damages. — ^A  complainantof  hisright  to  relief,  where 

legislative  provision  that  a  second  re-  in  the   interval  no   rights  of  the  one 

port  of  commissioners  shall  be   final  party  have  been  impaired,  and  no  ad* 

and  conclusive  on  all  the  parties  in-  vantage  has  been  gained  by  the  other 

terested  does  not  deprive   a  party  of  party,  and  where  no  other  remedy  can 

the  right  of  review  for  the  correction  be  invoked.     Baltimore,  etc.,  R.Co,  r. 

of  misconduct,  mistake,  or  fraud  on  Canton  Co.,  70  Md.  405. 
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the  objections  to  be  in  writing,  it  must  be  strictly  complied  with.* 
Where  a  verification  is  necessary  one  of  the  objectors  may  verify 
for  aU .» 

S.  Beport  or  Award  of  Appraisers,  Viewers,  Snrveyors,  etc. — a.  In 
General — Concurrence,    Signing,    etc. — The    report   of 

appraisers  should  recite  the  order  for  their  appointment,  or  a  copy 
of  such  order  should  be  attached  thereto.*  The  report  of  viewers 
must  set  forth  all  the  matters  submitted  to  them,^  but  it  need  not 
state  affirmatively  the  presence  of  the  parties  at  the  time  of  the 
view,  or  that  witnesses  were  regularly  called  and  sworn.  This  will 
be  presumed.* 

OonirarTeBoe. — If  all  the  appraisers  or  viewers  are  present  and 
sworn,*  or  the  absence  of  one  of  them  is  accounted  for,*^  he 
having  been  duly  notified,*  an  award  by  the  majority  of  them  will 
be  valid.* 

Bigaiag. — They  need  not  all  sign  the  report.**  When  the  report 
embraces  awards  to  several  owners  one  signing  is  sufficient ;  the 
different  awards  need  not  be  separately  signed." 
•  b.  Description — Location. — The  report  should  describe 
the  character  of  the  groun'd  and  its  shape,  and  what  part  of  it 
is  necessary  to  be  taken.**  The  location  of  a  proposed  high- 
way should   be  given   by  metes  and  bounds,**  and  its  width 

I.  Brjant  v,  Knox,  etc.,  R.  Co.,  6i  as  in  the  town  of  Columbia,  and  used 
Me.  300.  for  a  lumber  yard,  etc.,  the  quality  is 

3.  Munson  v.  Blake,  loi  Ind.  78.  sufficiently  set  forth.    The  description 

5.  Low  V.  Galena,  etc.,  R.  Co.,  18  of  quality  must  have  respect  to  the 
IIL324.  location  and  circun^stances.     Pennsyl- 

4.  O'Hara  v.  Pennsylvania  R.  Co.,  vania  R.  Co,  v.  Bruner,  55  Pa.  St.  318. 
35  Pa.  St.  445.  In  Canal  Apinromlatloiu  the  report 

6.  Pennsylvania  R.  Co.  v.  Porter,  should  state  the  courses,  distances,  and 
29  Pa.  St.  165.  quantity,  with  such  references  as  will 

C.  Water  Com'rs  v,  Lansing,  45  N.  designate    the    exact    property    con- 

Y.  19;  Turnpike  Road  Case,  5  Binn.  verted  to  the  use  of  the  state.    Com. 

(Pa.)  481.  V,  Fisher,  i  P.  &  W.  (Pa.)  463. 

7.  Smith  V.  Trenton  Delaware  Falls  By  the  provisions  of  the  Pa,  Act  of 
Co.,  17  N.  }.  L.  5.  Assembly,  it  is  not  necessary  that  the 

8.  State  V,  Burnet,  14  N.  J.  L.  385.  viewers    who   assessed  the    damages 

9.  Louk  V.  Woods,  15  111.  356;  Sera-  done  to  lands  by  the  construction  of 
per  V,  Pipes,  59  Ind.  158.  See  also  the  canal  should  also  report  the  whole 
'»/ra,  XII.  I.  a.  Mode  of  Arrival  at  quantity  in  the  tract  of  the  applicant. 
Verdict ;  and  XII.  2.  0,  Right  of  a  and  the  relevant  position  which  that 
Majority  to  Act  or  Decide.  occupied  by    the    canal    had    to  the 

10.  Moore  v.  Green,  etc..  Street's  whole.  Nor  is  it  necessary  that  they 
Pass.  R.  Co.,  3  Phi  la.  (Pa.)  417.  should     report    whether     the      land 

If  Two  oat  of  Tbzeo  Sign  it  will  be  through  which  the  canal  passes  be  im- 
presumed  that  the  other  was  present  proved  or  otherwise,  what  title  the 
and  consulting  until  the  contrary  is  applicant  had  to  the  land,  what  dura- 
shown.    Louk  V.  Woods,  15  111.  256.  tion  of  interest  the  state  required  for 

II.  Tucker  V,  Erie,  etc.,  R.  Co.,  27  the  purposes  of  the  work,  nor  a  draft 
Pa.  St.  281.  of  the   land  occupied   by  the    canal. 

H-  O'Hara  v.  Pennsylvania  R.  Co.,  Com.  v.  McAllister,  3  Watts  (Pa.)  190. 
25  Pa.  St.  445.  13.  Campbell  v.  Fogg,  132  Ind.  i. 

QoaUty.—Where   land  taken  by  the        Entire  Location  to    be    Olyen. — The 

Wilroad  was  described  by  the  viewers  viewers  must  concur  with  the  petition- 
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as  laid  out  by  the  viewers  or  commissioners  prescribed^ 

c.  Assessing  the  Damages — ^in  e«ii«raL — ^The  viewers  may 
pass  upon  the  title  so  far  as  is  necessary  to  enable  them  to  deter- 
mine who  are  entitled  to  damages.^  They  should  state  that  they 
made  a  just  allowance  for  the  advantage  resulting  to  the  owner, 
or  that  they  made  a  fair  and  just  comparison  of  the  advantages 
and  disadvantages.' 

A  quotient  or  average  award  is  usually  invalid.^  Where, 
through  mistake,  the  award  is  grossly  inadequate,  equity  will 
relieve,  whether  the  appraisers  were  misled  by  fraudulent  repre- 
sentations or  by  their  own  misapprehension.' 

ItcmiiUig  tlie  Ihunagoe. — The  appraisers  are  not  bound  to  itemize 
the  damages,®  nor  to  draw  the  distinction  between  the  value  of  the 
property  taken  and  the  damage  resulting  to  the  owner  from  the 
taking.''^  Where  there  are  several  joint  owners,  the  report  need 
not  apportion  the  damages  among  them  according  to  their  respec- 
tive interests,*  nor  need  they  be  apportioned  among  several 
tracts  of  land  belonging  to  the  same  owner.^  But  the  viewers 
may  itemize  the  damages  if  they  wish  to  ;^^  otherwise  they  need 
not  state  in  detail  how  the  damages  accrued.^ ^ 

d.  Review. — In  Illinois  the  court  has  power  to  modify  the 
assessment  on  notice  to  the  landowner,  and  may  hear  evidence  ;^^ 
and  the  fact  that  one  of  the  viewers  was  elected  a  member  of  the 

era  as  to  the  location  of  the  entire  road  4.  In  re  Barbadoes  St.,  8  Phila.  (Pa.) 

petitioned  for,  or  the  board  of  super-  498. 

visors  has  no  jurisdiction  to  act.     If  6.  Wells  v.    Bridgeport   Hydraulic 

the    viewers    report   in  favor  of  the  Co.,  30  Conn.  316,  where  the  damages 

location  of  a  part  only  of  the  road  were  in  fact  five  thousand  dollars,  but 

petitioned  for,  the  board  of  supervisors  were  inadvertently    appraised  at  one 

has  no  jurisdiction  to  open  such  part,  dollar. 

Brannan    v,    Mecklenburg,    49    Cal.  6.  American  Cannel    Coal    Co.   v. 

672.  Huntingdon,  etc.,  R.  Co.,  130  Ind.  98, 

1.  De  Long  v.  Schimmel,  58  Ind.  64.  51  Am.  &  Eng.  R.  Cas.  653 ;  Lodge  r. 

S.  Winebiddle  v.  Pennsylvania  K.  Frankford,  etc.,  R.  Co.,  9  Phila.  (Pa.) 

Co.,  3  Grant's  Cas.  (Pa.)  32.  543. 

S.  Philadelphia,  etc.,  R.  Co.  v.  Cake,  7.  Monterey  County  v.  Cushing,  83 

95  Pa.  St.  139,  14  Am.  &  Eng.  R.  Cas.  Cal.  507. 

211.  8.  Pittsburgh,  etc.,  R.  Co.  v.  Hall, 

AdfaataiTMi  to  Owner. — Where  it  is  25  Pa.  St.  336. 
required  that  a  report  of  viewers  set  9.  American   Cannel    Coal   Co.  v. 
forth  the  value  of  flie  property  taken,  Huntington,  etc.,  R.  Co.,  130  Ind.  98, 
or  damages  done  to  the  property,  the  51  Am.  &  Eng.  R.  Cas.  653. 
amount  of  benefit  conferred,  and  the  10.  Pennsylvania  R.  Co.  v.  Bruner, 
difference  between  the  damages  done  55  Pa.  St.  318,  where  it  is  held  proper 
to  the  property  taken,  an  award  stating  to  fix  a  sum  for  the  value  of  the  prop- 
that  the  viewers,  taking  into  consid-  erty  taken  and  for  the  inconvenience 
eration  the  advantages  and  disadvan-  anddamage  to  the  balance,  and  another 
tages,  found  a  gross  sum  due  to  the  sum  for  the  value  of  the  buildings, 
owner,  but  without  referring  to  the  fences,  etc.,   the  amount  of  the  tiro 
advantages  to  the  owner,  is  not  suf-  making  up  the  aggregate, 
ficient.     Ohio,  etc.,  R.  Co.  v,  Wallace,  11.  Tucker  v,  Erie,  etc.,  R.  Co.,  27 
14  Pa.  St.  2^$y  followed  in  Milwaukee,  Pa.  St.  281. 

etc.,  R.  Co.  V.  Eble,  3  Pin.  (Wis.)  334,  12.  Skinner  v.  Lake  View  Ave.  Co., 

4  Chand.  (Wis.)  72.  57  111.  151. 
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court,  and  joined  the  other  judges  in  passing  upon  the  report,  will 
not  invalidate  the  proceeding.^ 

In  Pennsylvania  the  remedy  of  a  railroad  company  for  an  exces- 
sive award  by  viewers  is  by  appeal  and  not  by  exception.* 

^.Setting   Aside  —  Reappraisement — setting  A^de.  —  The 

court  has  power  to  set  aside  an  irregular  report  and  appoint 
another  jury  of  viewers,  consisting  of  the  same  or  other  persons.* 
Good  grounds  for  setting  aside  are:  acting  in  excess  of  the 
authority  given  by  statute,*  or  in  the  absence  of  the  owner,  and 
upon  false  information  ;^  gross  errors  and  misconduct,  or  gross 
inadequacy  or  excessiveness  in  the  damages ;  ®  omission  to  state 
the  quality  and  value  of  the  land  taken,^  or  entertainment  or 
refreshment,  however  trifling,  supplied  by  a  party  in  interest  to 
any  of  the  viewers.® 

The  report  will  not  be  set  aside  because  of  a  mere  clerical  error  in 
the  name  of  one  of  the  landowners  if  it  is  correct  in  other  respects, 
and  the  road  as  laid  is  unmistakable ;  ^  nor  because  the  viewers 
conversed  with  the  owners  of  property  adjoining,  in  the  absence 
of  the  parties  interested  ;*®  nor  because  the  evidence  might  support 
conclusions  somewhat  different,  and  the  court  does  not  fully  agree 
with  the  report  in  all  of  its  findings.** 

Beapfnlaement. — In  Pennsylvania^  where  viewers  make  an  incom- 
plete or  informal  report,  it  is  discretionary  with  the  court  to  refer 
it  back  to  the  same  or  different  viewers  ;**  but  in  Missouri^  where 
the  report  is  set  aside  and  a  review  is  ordered,  a  new  set  of  viewers 
must  be  appointed.** 

1.  Galbraith  v,  Littiech,  73  III.  209.  delphia,  etc.,  R.  Co.  v.  Cake,  95  Pa. 

8.  Gen.  Act.  Feb.  19,  1849  (Bright.  St.  139,  14  Am.  &  Eng.  R.  Cas.  211. 

^^S*  ^399  §  13)  1   Roberts  v.  Central  BzooMlTe  Dama^pes. — When  the   ap- 

Pass.    R.    Co.,    I    Brews.   (Pa.)  538;  proval  of  a  court  of  quarter  sessions  is 

Lodge  V.  Frankford,  etc.,  R.  Co.,  9  required  bj  an  act  of  assembly  to  an 

Phila.  (Pa.)    543,  following    Harvey  assessment  of  damages,  that  court  will 

V.  Lackawanna,  etc.,  R.   Co.,  47  Pa.  not  readily  set  aside  a  report  on  the 

St.  428.  ground  that  the  damages  are  excessive. 

But  under  the  charter  of  the  Penn-  yet  it  may  become  their  duty  so  to  do. 

sjlvania  R.  Co.,  the  report  may  be  re-  It  would   be  a    much    stronger  case 

viewed  and  corrected  in  the  common  which  would  authorize  the  Supreme 

pleas.    Pennsylvania  R.  Co.  v.  First  Court  to  set  aside  a   report  on  that 

German  Lutheran  Cong.,  53  Pa.  St.  ground.     Com.  v.  Fisher,  i  P.  &  W. 

445; Philadelphia,  etc.,  R.  Co.  v.  Cake,  (Pa.)  462. 

95  Pa- St.  139,  14  Am.  &  Eng.  R.  Cas.  7.  Pa.   Act    March  27,    1848,  f  4; 

311.  Zack  V.  Pennsylvania  R.  Co.,  25  Pa. 

S.  Lowndes  County  v,  Bowie,  34  Ala.  St.  394. 

461.    Contra,  see  Vawter  v.  Gilliland,  8.  In  re  Magnolia  St.,  8  Phila.  (Pa.) 

55  Ind.  378.  468,     Contra,  see  In  re  Road  in  Plym- 

4.  Smith  V.  Trenton  Delaware  Falls  outh  Tp.,  5  Rawle  (Pa.)  150. 

Co.,  17  N.  J.  L.  5.  9.  State  v.  Atkinson,  27  N.  J.  L.  420. 

B.  Wells  V.   Bridgeport   Hydraulic  10.  Spring  Garden  St.  Case,  4  Rawle 

Co.,  30  Conn.  316.  (Pa. )  192. 

•.  Pennsylvania  R.  Co,  v.  First  Ger-  H.  In  re  Opening  of  Berks  St.,  15 

man  Lutheran  Cong.,  53  Pa.  St.  445,  Phila.  (Pa.)  381. 

criticiiing   Pennsylvania    R.    Co.   v,  12.  Charleston  Road,  2  Grant's  Cas. 

Heister,  8  Pa.  St.  445;  Heise  v.  Penn-  (Pa.)  467. 

sylTaniaR.  Co.,  62  Pa.  St.  67;  Phila-  18.  Hannibal,  etc.,  R.  Co.  v.  Row- 
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4.  Award  of  Arbitrator! — ^la  GoMna. — ^As  in  other  cases,  the  award 
of  arbitrators  in  condemnation  proceedings  must  be  co-exte&sive 
with  the  terms  of  the  submission.  The  arbitrators  must  consider 
and  decide  all  matters  submitted  in  order  to  make  a  final  settl^ 
ment  of  the  subject-matter.^ 

CoBfinBiag  and  Bettiiig  Aidde. — ^The  rules  as  to  confirmation  or  setting 
aside  of  an  award  in  condemnation  proceedings  do  not  differ 
materially  from  the  rules  applicable  in  other  cases.  The  decided 
cases  are  gathered  in  the  notes.' 

land,  29  Mo.  337.     In  thig  case  the  for  the  damages.     Wood  v.  Auburn, 

court  held  that  where  the  court  sets  etc.,  R.  Co.,  8  N.  Y.  160. 

the  report  of  the  viewers  aside,  on  the  Bfltoot  of  inlwnlairtoii  and  Avaxd.— All 

ground  that  the  damages  have  not  been  previous    verbal     agreements    as    to 

estimated  according  to  law,  the  dam-  cattle  gaps,  bridges,  etc.,  are  merged 

ages  awarded  being  conditional,  and  in  a  subsequent  written  submission  of 

sends  the  same  viewers  back,  to  make  the  question  of  damages  for  the  land 

a  further    report  in  accordance  with  taken.     Cook  v.  North,  etc.,  R.  Co., 

the  law,  this  is  not  a  review  within  the  50  Ga.  an. 

meaning  of  the  charter,  and  new  Where  such  a  submission  is  accosw 
viewers  need  not  be  appointed ;  neither  panied  by  a  stipulation  to  paj  ft 
does  it  come  within  a  provision  of  the  specified  sum  as  liquidated  damages 
charter  that  **not  more  than  one  for  nonperformance  of  the  award  bj 
review  shall  be  granted  to  the  same  either  party,  the  landowner  is  en- 
person."  titled  to  a  reasonable  time  to  enmine 

1.  Datannliuitton  ai  to    Fencea   and  a  deed  tendered  to  him  to  sign,  and 

Oroaslnga. — Under  a  submission  of  all  is  not  in  default  if  he  refuses  to  sign  a 

matters  in  controversy  as  to  a  right  of  deed  conveying  more  than  the  award 

way,    the  arbitrators   may  determine  authorises.     Odum  r>.  Rutledge,  etc, 

as  to  fences  and  crossings,  as  well  as  R.  Co.,  94.  Ala.  488. 

make  an  award  for  money.     Kankakee,  2.  Time  to  Apply  for  Conllziiiatton-— 

etc.,  R.  Co.  V.  Alfred,  3  111.  App.  511.  Where  the  submission  provides  that 

Unoertaln  Award. — An  award  which  either  party  may  appeal  within  ten 
requires  a  railroad  to  pay  four  hundred  days  after  the  entry  of  judgment,  aiid 
dollars  for  right  of  way,  and  to  build  that  judgment  shall  not  be  entered 
fences,  the  money  to  be  paid  at  any  time  until  ten  days  after  the  cars  are  run- 
fixed  upon  by  the  company,  by  giving  ning,  the  aggrieved  party  may  applj 
the  landowner  three  days'  notice  of  the  for  confirmation  within  the  ten  days, 
time  and  place  of  payment,  and  re-  in  order  to  expedite  the  appeal.  Ben- 
quires  tlie  landowner  at  the  same  time  nett  v.  Union  £1.  R.  Co^  5  Silv.  Sup> 
to  deliver  a  deed  for  the  right  of  way,  is  Ct.  (N.  Y.)  464. 
void  for  uncertainty  as  to  the  time  for  BqvltywUlQraiitSoIlof  against  awards 
payment  of  the  money  and  delivery  of  where  the  arbitrators  have  not  acted 
deed.  Alfred  v.  Kankakee,  etc.,  R.  within  the  lines  of  the  duty  laid  upon 
Co.,  92  111.  609.  them,  and   have  not,  through  fraud, 

An  Award  for  DamagOB  Aotnally  Sua-  misconduct,  or  mistake,  carried  out  the 

tallied  is  within  the  terms  of  a  submis-  agreement  under  which  they  obtained 

sion  **for  the  purpose  of  ascertaining  their  authority.     Port  Huron,  etc.,  R. 

the  amount  of  damage  or  compensa-  v.  Callanan,  01  Mich.  22. 

tion  to  be  paid  by  the  [defendants]  for  Bzoeptlona  to  the  Award  may  be  taken 

any  injury  or  loss  [the  plaintiff]  may  for  errors  of  fact  as  well  as  of  law. 

sustain."     Maryland,  etc.,  R.  Co.  v.  McMahon  v.  Cincinnati,  etc.,  R.  Co., 

Porter,  19  Md.  458.  5  Ind.  413,  in  which  case  an  exception, 

Separate  SpeclllcationB. — Under  a  among  oSiers,  to  the  award  of  the  arbi- 
submission  to  find  the  value  of  the  land  trators  was  that  they  took  into  con- 
taken  and  the  damage  to  the  owner  by  sideration  the  benefits  which  would 
reason  of  the  taking,  the  award  need  result  to  the  owner's  land  by  the  con- 
not  specify  separately  the  sum  fixed  for  struction  of  the  railroad.  The  answer 
the  value  of  the  land  and  that  fixed  filed  contained  no  answer  to  this  ex- 
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XTTT.  JUB&IOBMT— 1.  Baty  of  Court  to  Enter. — Where  there  has 
been  an  appeal  to  a  jury  from  the  award  of  commissioners,  it  is 
the  duty  of  the  court  to  render  judgment  on  the  verdict  of  the 
jury.^  Until  the  entry  of  such  judgment  the  company  is  not 
entitled,  by  a  deposit  of  the  amount  of  the  verdict,  to  take 
possession  of  the  property  condemned.^ 

8.  Form  and  Beqnifitea — Generally. — The  judgment  entered  on  a 
verdict  should  be  for  a  gross  sum,  and  should  embody  an  order 
authorizing  the  petitioner  to  enter  upon  and  use  the  land  on 
payment  thereof.^  The  court  can  only  enter  the  particular  kind 
of  judgment  authorized  by  the  statute.^ 

ception.    A  demurrer  to  the  answer  Verdict  for  Loss  than  Award. — Where 

was  overruled,  but  the  court  held  that  the  jury  return  a  verdict  for  a  less  sum 

it  should  have  been  sustained.  than   had  been  awarded  bj  the  com- 

£xc«8ilT6  Award.  —  Where  the  evi-  missioners,  judgment    should   be   en- 

dence  as  to  the  amount  of  damages  is  tered  on  the  verdict,  not  on  the  award, 

conflicting,  corruption  must  be  shown  Ennis  v.  Wood  River  Branch  R.  Co., 

to  set  aside  the   award   as   excessive.  12  R.  I.  73. 

Bridgeport  v.  Eisenman,  47  Conn.  34.  Second  Aflsesmieiit. — Where  a  second 
Actton  to  Set  Aside  Award. — The  plain-  assessment  of  damages  is  made,  the 
tiff  and  the  defendant  railroad  agreed  court  must  render  judgment  for  the 
to  and  did  submit  in  writing  to  two  full  amount  found  bj  the  commission- 
arbitrators  **  to  appraise  the  damages"  ers.  If  money  has  been  paid  into 
which  should  be  caused  by  the  defend-  court  upon  a  formen  assessment  which 
ant's  taking  of  the  plaintiiT  's  land  for  has  since  been  set  aside  at  the  in- 
railroad  purposes.  The  arbitrators  stance  of  the  landowner,  it  cannot  be 
awarded  that  the  plaintiff  should  deed  treated  as  a  payment  or  allowed 
the  land;  that  defendant  should  pay  as  a  credit  on  the  judgment.  Pro- 
one  hundred  dollars;  that  it  should  volt  v.  Chicago,  etc.,  R.  Co.,  69  Mo. 
build  and   maintain   a   certain   cattle  633. 

pass;  that  it  should  keep  up  the  fences  S.  Wagner  v.  New  York,  etc.,  R. 

while  the  road  was  being  built;  and  Co.,  38  Ohio  St.  32,  loAm.  &Eng.  R. 

that  it  should  not  injure;  a  spring  of  Cas.  380,  quoted  in  State  v.  Lubke,  15 

water  near  the  railroad  line.     The  dec-  Mo.  App.  152,  reviewed  in  Ex  p.  Reyn- 

laration  averred  that  the  plaintiff  had  olds,  52  Ark.  330,  44  Am.  &  Eng.  R. 

performed  his  part   of   the  award  by  Cas.  60. 

deeding,  etc. ;   that  defendant  had  oc-  8.  Peoria,  etc.,    R.  Co.    v.   Peoria, 

cupied  his  land   since  the  award  was  etc.,   R.   Co.,   66  111.  174;  Sherwood 

made,  and  had  only  paid  the  one  bun-  v,   St.  Paul,   etc.,   R.  Co.,  21  Minn, 

dred  dollars ;  that  it  neglected  to  build  127. 

the  cattle  pass  and  keep  up  the  fence ;  Ctoate. — Where  the  statute  vests  the 

that  it  had  injured  the  spring  by  filling  interest  condemned  on  payment  of  the 

around  it;  and  set  forth  the  injuries,  damages  assessed,  it  is  error  to  enter  a 

It  was  held,on  demurrer  to  the  declara-  judgment  making  the  payment  of  costs 

tion,  that  the  defendant  had  waived  the  also    a  condition   precedent  to  such 

right  to  claim  that  the  arbitrators  did  vesting.     Evansville,  etc.,  R.  Co.  v. 

not  follow  the  submission,  as  it  had  Fitzpatrick,  10  Ind.  120. 

gained  all  it  sought  by  the  submission,  4.  Oregonian  R.  Co.  v.  Hill,  9 Oregon 

5Wid  held  it  by  virtue  of  the  award ;  377,  and  cases  cited ;  Fore  v.  Hoke,  48 

tJiat  If  the  arbitrators  exceeded  their  Mo.  App.  254. 

authority,  the  defendant  ratified  their  Final  Order — ^Hot  Judgment. — In  New 
action  by  accepting  the  deed,  etc.  Tork  a  proceeding  for  the  condem- 
Taylor  v.  St.  Johnsbury,  etc.,  R.  Co.,  nation  of  real  property  for  a  public  use 
57  Vt  106.  is  a  special  proceeding  and  should 
!•  Dietrichs  v.  Lincoln,  etc.,  R.  terminate  in  a  final  order  and  not  in  a 
Co.,  12  Neb.  225 ;  Drath  v.  Burlington,  judgment.  Matter  of  Board  of  Educa- 
te, R.  Co.,  15  Neb.  367,  20  Am.  &  tion,  19  Civ.  Pro.  Rep.  (Brooklyn  City 
Eng.  R.  Cas.  385.  Ct)  420. 
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PWBoiua  jodgBMit. — In  some  jurisdictions  a  personal  judgment, 
enforceable  by  execution,  'is  permitted ;  this  is  proper  where  the 
property  has  been  taken  by  consent  or  otherwise  before  compen- 
sation  made.^  In  other  cases,  where  the  effect  of  the  award  and 
judgment  is  merely  to  fix  the  compensation,  and  no  entry  on  the 
land  has  been  made,  it  is  error  to  enter  an  ordinary  personal  judg- 
ment against  the  condemning  party,  to  be  collected  by  execution; 
it  should  be  in  the  nature  of  an  award  of  damages  merely.* 

3.  What  Provifions  Are  Proper. — The  judgment  should  state 
separately  the  value  of  the  land  sought  to  be  taken  with  the 
improvements  thereon,  the  damages  to  the  residue,  and  the  bene- 
fits that  will  accrue  thereto  by  reason  of  the  taking.'  The  judg- 
ment should  either  direct  the  sum  awarded  by  the  verdict  to  be 
paid  to  the  landowner,  or  that  it  be  deposited  with  some  public 
functionary  for  his  use  and  benefit.^  If  the  petitioner  has  not 
entered  upon  the  land,  the  judgment  should  order  such  entry  upon 
payment  of  the  amount  awarded.'^  It  is  not  necessary  to  provide 
in  the  judgment  that  a  deed  be  executed  by  the  landowner,  as  the 
condemning  party  gets  title  under  the  statute.^ 

1.  Robbins  v.  Saint  Paul,  etc.,  R.  appropriate  the   property  to  the  iik 

Co.,  24  Minn.  191 ;  Dietrichs  v.  Lin-  thereof,  upon  payment  made,  but  also 

coin,  etc.,  R.  Co.,  12  Neb.  325;  Drath  one  in  favor  of  the  landowner  for  the 

V.  Burlington,  etc.,  R.  Co.,  15  Neb.  367.  amount  of  compensation,  as  found  bv 

S.  Illinois, — Peoria,  etc.,  R.  Co.  v.  such  verdict,  and  adjudging  and  declar- 

Peoria,  etc.,  R.  Co.,  66  111.  174.  ing  his  absolute  right  thereto.    Curtis 

Kansas. — St.  Louis,  etc.,  R.  Co.  v,  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  497. 
Wilder,  17  Kan.  239;  Lawrence,  etc.,  Sfpanta  Use  of  Mazriad  Woaan.— 
R.  Co.  V,  Moore,  24  Kan.  323;  Kansas  Where  the  property  sought  to  be  con- 
City,  etc.,  R.  Co.  V.  Kennedy,  49  Kan.  demned  had  been  conveyed  to  the 
19;  Florence,  etc.,  R.  Co.  v.  Lilley  separate  use  pf  a  married  woman,  and 
(Kan.  App.  1896),  43  Pac.  Rep.  857.  was  subject  to  a  lien  of  the  vendor,  the 

Oregon, — Oregon   R.  Co.   v.  Brid-  judgment  should  have  been  for  pav- 

well,  II  Oregon  282,  17  Am.  &  £ng.  ment  to  her  separate  use,  whenever  the 

R.  Cas.  130.  vendor  should  waive  his  lien.    Arnold 

West   Virginia, — Chesapeake,  etc.,  v.  Covington,  etc.,  Bridge  Co.,  i  Dwr. 

R.  Co.  V,  Bradford,  6  W.  Va.  220.  (Ky.)  372. 

8.  Butte  County  t;. Boydston,  64 Cal.  6.  Rockford,    etc.,  R.  Co.  f>.  Cop- 

iio.  pinger,  66  111.  510. 

YvpsaaX  In  Oold. — In  California,  if  UhcondlttonaJ  Jndsment  fimmper  li 

of  t 


the  court  finds  the  value  of  the  land  Street  Oaaes. — In  a  proceeding  bj  a 
taken  generally,  in  dollars  and  cents,  city  to  condemn  land  for  a  street,  it  is 
without  saying  that  the  estimated  value  irregular  and  erroneous  to  render  an 
is  in  gold  coin,  it  cannot  render  a  unconditional  judgment  for  the  pay 
judgment  in  gold  coin.  North  Pac.  R.  ment  of  the  compensation  and  dam- 
Co.  V.  Reynolds,  50  Cal.  280.  ages  found  by  the  jury.    The  order 

4.  Convers  v.  Atchison,  etc.,  R.  Co.,  should  simply  fix  the  sum  to  be  paid 

142  U.  S.  671.  before  taking  the  property  sought  to 

Settles  Rlglitt  of   Both    Partlea. — ^In  be  condemned,   leaving  mt  ci^  ^ree 

proceedings  under  Minn.  Gen.  Stat.,c.  to  abandon  the  improvement  if  it  so 

34,  tit.  I,  a  bond  having  been  given  on  chooses.     If  the  amount  so  adjudged 

appeal  taken,  pursuant  to  section  23  of  is  to  cover  damage  to  other  parts  of 

said  title,  the  judgment  authorized  to  the  property  not  taken,  all  this  should 

be  entered  on  a  verdict  found  therein  be    distinctly    stated     in    the   order, 

is  one  not  only  settling  and  declaring  Bloomington  v.  Miller,  84  111.  621. 

the  right  of  tne  company  seeking  to  6.  Indianapolis,     etc.,    R.    Co.    f. 
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4.  Certainty  as  to  DeBcription,  Ownership,  etc. — newription. — The 
ordinary  rule  is  that  the  judgment  must  be  so  far  certain  that 
the  parties,  and  any  ministerial  officer  who  may  be  called  upon  to 
enforce  the  judgment,  may  know  what  land  is  taken.^  The 
property  should  not  only  be  described  in  the  petition  with  reason- 
able certainty,  but  that  description  should  be  followed  in  the 
subsequent  orders,  verdict,  and  judgment.*  Condemnation 
proceedings  are  legal  proceedings,  and  equity  will  not  proceed  to 
condemn  land  omitted  by  mistake  from  the  judgment,  but  will 
remit  the  parties  to  a  legal  forum.' 

OwmtrBhip. — Ordinarily  the  names  of  the  owners  should  be  recited, 
but  where  their  names  are  mentioned  in  the  report  of  the  com- 
missioners which  the  judgment  affirms,  a  reference  to  such  report 
will  suffice,  without  a  new  recital  of  such  names.*  The  damages 
allowed  each  owner  should  be  stated.*  Where  the  full  ownership 
is  claimed  and  not  denied,  the  only  dispute  being  as  to  the  amount 

Smythe,  45   Ind.   322,  distinguishing  Judgment  Beftrrlng  to  Verdict.— But 

Evansville,  etc.,  R.  Co.  v.  Miller,  30  where  the  land  is  properly  described 

Ind.  209,  which  held  to  the  contrary  in  the  verdict,  the  judgment  may  refer 

under  a  special  charter.  to   the    verdict    for    the   description. 

Deed  Deposited  in  Escrow. — Where  a  Peoria,   etc.,  R.  Co.   v.  Mitchell,   74 

conveyance  of  land  to  his  son  had  been  111.  394. 

signed  by  a  father  and  deposited  with  8.  Union  Mut.  L.  Ins.  Co.  v.  Slee, 
a  third  person  as  an  escrow,  to  be  de-  123  111.  57,  holding  that  where,  in  a 
livered  on  conditions  which  had  not  proceeding  to  condemn  an  entire  prop- 
been  fulfilled,  judgment  should  have  erty,  the  description  of  a  part  was 
been  for  payment  of  the  value  to  the  omitted  in  the  verdict  and  judgment, 
father.  Arnold  v.  Covington,  etc.,  though  the  judgment  is  in  due  form  and 
Bridge  Co.,  i  Duv.  (Ky.)  372.  valid  as  to  the  remaining  part,  and  the 

1.  California  Cent.  R.  Co.  v.  Hoop-  record  fails  to  show  that  the  compen- 

er,  76  Cal.  404.  sation  allowed  was  for  any  other  land 

8.  Chicago,  etc.,  R.  Co.  v,  Chicago,  than  that  described  in  the  judgment, 
132  111.  372;  Galena,  etc.,  R.  Co.  v,  and  the  party  who  sought  the  con- 
Pound,  22  111.  399.  demnation     pays     the    compensation 

Utaeertalnty.  —  A  judgment  that  the  awarded  to  the  county  treasurer,  the 

corporation  recover  of  the   owner  of  landowner,  by  accepting  the  same,  will 

the  land  **  a  railroad  right  of  way  over  not  admit  that  the  part  omitted  in  the 

the  following  described    lands,"   de-  judgment  is  also  condemned, 

scribingby  number  the  quarter  section,  4.  Thompson  v.  Chicago,   etc.,   R. 

"of  fifty  feet  in  width  on  each  side  of  Co.,  no  Mo.  147. 

the  centre  of  the  roadbed  of  a  railroad  5.  Union  Depot   Co.  v,  Frederick, 

lobe  located  over  said  land,  upon  the  117  Mo.   138,  57  Am.   &  Eng.  R.  Cas. 

payment  of    forty-nine  dollars,"   the  656,  holding,  however,   that   a  judg- 

damages  assessed   by  the  jury  (Ala.  ment  of  a  competent  tribunal,  base(> 

Code,  ^  3212),  is  irregular,  unauthor-  upon  the  award  of  commissioners,  as- 

ized,  and  void  for  uncertainty.     Lon-  sessing  a  round   sum   as   damages  to 

dontr.  Sample  Lumber  Co.,  91  Ala.  606.  two  several  tracts  of  land  belonging 

Unoertain  in  Law  —  Certain  in  Fact^ —  to  different  owners,  is  not  void  so  as 

A  location  of  lands  taken  for  public  to  allow  the  defendant  to  recover  pos- 

ose  cannot  stand  if  it  is  uncertain  in  session,  but  merely  irregular  or  erro- 

law;  but  that  it  is  uncertain  in  fact,  so  neous,  and    not  subject  to  collateral 

as  to  require  a  resort  to  the  courts  for  attack,   although  the  statute  declares 

settlement  of  its  boundaries,  does  not  that  should  more  than  one  owner  be 

render  it  uncertain  in  law,  for  in  law  included  in  the  petition  the  damages 

that  is  certain  which  can  be  made  cer-  allowed   each    shall    be    stated    sepa- 

tain.    (Joe  v.  Allien,  61  Fed.  Rep.  24.  rately. 
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of  land  claimed,  the  judgment  may  properly  recognize  the  fee 
title  so  claimed  and  not  disputed.^ 

6.  Finality  and  Condniiyenesi — ^Finality. — A  judgment  of  condem- 
nation is  final  as  to  the  amount  of  compensation,  unless  appealed 
from,  but  it  is  not  a  final  step  in  the  condemnation  until  the 
compensation  is  paid,  for  the  condemning  party  may  abandon 
the  condemnation  even  after  an  afHrmance  of  the  judgment 
appealed  from.  In  such  a  case  the  order  for  possession,  made 
after  payment  of  the  damages  awarded,  is  the  final  step  in  the 
proceeding.* 

ConolnBiToiMs. — ^The  judgement  affirming  an  assessment  of  damages 
is  conclusive  upon  the  parties,  as  to  the  questions  involved,  until 
reversed  or  otherwise  impeached.^  It  concludes  a  party  in  a 
collateral  proceeding,  even  though  no  damages  were  awarded 
him,^  and  even  though  it  be  erroneous  on  the  merits  or  irregular 
in  form.* 

1.  New  Orleans  Pac.  R.  Co.  v,  Gaj,  company  fail  to  pav  the  amount  of  the 
31  La.  Ann.  430.  award  within  the  sixtj  days,  the  laud- 

ProTlslon  for  Kortgagee'i  Interest. —  owner,  on  motion,  is  entitled  to  judg- 
Commissioners     having    apportioned  ment    declaring     the     condemnatiun 
the  amount  of  their  award  between  the  proceedings    abandoned,  and  award- 
owner  of  the  land  taken  and  a  mort-  ing  him  damages  computed  upon  the 
gagee   thereof,    on   an    appeal  by  the  amount  of  the  award  at  the  rate  of  ten 
owner  the  railroad  company  failed  to  per  cent,  per  annum,  as  provided  bj 
make  any  proof  of  the  mortgagee's  in-  the  statute.    Minneapolis,  etc.,  R.  Co., 
terest  in  the  land.     It  was  held  that  a  v.  Woodworth,  32  Minn.  452. 
judgment  in  favor  of  the  owner,  mak-  8.  Illinois. — Beveridge  r.  West  Chi- 
ing  no  provision  for  the  payment  to  cago  Park  Com' rs,  100  111.  75* 
the  mortgagee  of  any  part  of  the  sum  Nebraska. — Atchison,  etc.,  R.  Co., 
awarded  by  the  verdict,  was  not  erro-  v.  Boerner,  34  Neb.  240. 
neous.     In  such  case  the  railroad  com-  Pennsylvania,  —  Pennsylvania     R- 
pany  might  pay  the  amount    of    the  Co.  v.  Gorsuch,  84Pa.  St.  411. 
judgment  into  court  and  apply  for  an  Texas. — Muhle  r.   New  York,  etc., 
order    that  the   sum   awarded   to  the  R.  Co.,  86  Tex.  459,  57  Am.  &  Eng- 
mortgagee  by  the  commissioners   be  Cas.  591. 

paid  to  him  from  such  deposit.     Woos-  West  K«r^'»ia.— Baltimore,  etc.,  R. 

ter  T'.  Sugar  River  Valley  R.  Co.,  57  Co.  v.  Pittsburg,  etc.,  R.  Co.,  17  W. 

Wis.  311,  10  Am.  &  Eng.  R.  Cas.  499,  Va.  812,  10  Am.  &  Eng.  R.  Cas.  444- 

distinguished  in  Taylor   v.  Chicago,  4.  Burke  v.  Kansas  City,  Xi8  Mo. 

etc.,  R.  Co.,  81  Wis.  82.  309. 

2.  Chicago,  etc.,  R.  Co.  v.  Chicago,  niostrafeion.—- The  report  of  thecoin- 
148  111.  141  ;  Ayer  v.  Chicago,  149  111.  missioners,  or,  if  that  should  be  set 
262.  aside,   the  verdict  of  the  juiy,  when 

Minnesota  Rule. — In  proceedings  for  followed  by  the  judgment  of  the  court, 

the   condemnation   of  land,  the   com-  is  Rnal  and  conclusive;  and  the  owner 

pany  appealed  from  the  award  made  of  the  land  cannot  maintain  an  action 

to  the  District  Court,  gave  the  secu-  for  damages  which  should  have  been, 

rity  required  by  statute,  and  took  pos-  but  were  not,  considered  and  assessed 

session   of    the    land.      Afterward    it  by  the  commissioners  or  jury.    Van 

entered  a  dismissal  of  the  appeal,  and  ScKoick  v.  Delaware,  etc.,  Canal  Co., 

a  judgment  of  dismissal  was   entered.  20  N.  J.  L.  249. 

It  was  held  that  the  judgment  of  dis-  6.  Burke  r;.   Kansas  City,  118  Mo. 

missal  was  a  **  final  judgment  '*  within  309. 

the  meaning  of  Minn.  Act  of  1881,  c.  Bedtals,  liow  Far  OonelnalTe.— In  ab- 

57,  and  the  company  was  therefore  re-  sence  of  proof  otherwise,  recitals  in 

quired  to  pay  the  award  within   sixty  the  judgment  of  condemnation  of  land 

days  thereafter.     In   such  case,  if  the  under  the  Texas  statute  that  due  notices 
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6.  Meet  to  Pass  Title,  or  Warrant  Taking  Possetnon. — The  judg- 
ment does  not  pass  title  to  the  condemning  party,  nor  even  the 
right  to  take  possession  of  the  land,  until  the  compensation 
awarded  is  paid  or  secured.*  It  is  aconditional  judgment,  simply 
giving  a  right  to  take  the  property  upon  paying  the  damages 
awarded,  until  which  time  both  title  and  possession  remain  in  the 
landowner.* 

7.  Amendment — Relief  in  Eqnity. — The  amendment  of  judgments 
in  condemnation  proceedings  and  relief  against  such  judgments 
by  a  court  of  equity  follow  the  general  rules  as  to  amendment  and 
relief  in  other  cases.^ 

had  been  given,  are  conclusive,  al-  ages  have  been  awarded  to  the  owner, 
though  the  mode  of  service  be  not  the  company  becomes  the  owner  of  the 
shown  nor  appear  in  the  record.  Acker-  land  after  the  damages  awarded  have 
man  v.  Huff,  71  Tex.  317,  36  Am.  &  been  paid,  though  the  proceeding  has 
Eng.  R.  Cas.  589.  been  removed  to  the  Supreme  Court 
AstoWbat  Hatters  Oonolmlye. — It  is  upon  a  certiorari.  Schuler  v.  North- 
not  onlj  conclusive  as  to  all  matters  ern  Liberties,  etc.,  R.  Co.,  3  Whart. 
actuallj  litigated,   but  also  as  to  all  (Pa.)  555. 

matters  necessarily  within  the   issues        Abandonment  of  Proceeding. — Thelat- 

joined,   and  which   might   have  been  ter  cannot  compel    the    condemning 

but  were  not  formally  litigated.     At-  party  to  take   the  land   at   the  value 

chison,  etc.,  R.  Co.  v.  Forney,  35  Neb.  assessed ;  it  is  optional  with  it  whether 

607.  to  do  so  or  to  abandon  the  condemna- 

1.  Alabama  Midland  R.  Co.  v.  New-  tion.  Price  v.  Engelking,  58  111.  App. 
ton,  94  Ala.  443 ;  Chicago  v,  Barbian,  547 ;  Gear  v,  Dubuque,  etc.,  R.  Co.,  20 
80  111.482;  Levering  t;.  Philadelphia,  Iowa  523.  But  as  to  abandonment, 
etc.,  R.  Co.,  8  W.  &  S.  (Pa.)  459.  see  infra,  XVII.  Abandonment— D is- 

Fayment  of  Goete. — Where  judgment  continuance, 

is  entered  for  petitioner,  and  he  ob-  Failure  to  Pay — Subsequent  Proceed- 

tains  possession  of  the  property  with-  Ing.  —  If   the    amount  named    in  the 

out  payment  of    the    costs    awarded  judgment  is  not  paid  within  the  time 

respondent,  such  possession  is  to  that  limited  by  the  statute,  the  judgment 

extent  illegal.     Dolores  No.  2   Land,  is  not  a  bar  to  a  subsequent  proceeding 

etc.,  Co.  X'.  Hartman,  17  Colo.  138.  to  condemn  the  same  land.     Alabama 

AfldgnabiUlgr  of  Company's  Interest. —  Midland  R.  Co.  v,  Newton,  94  Ala.  443. 
A  judgment  condemning  lands  for  a  3.  Payment  of  Money  into  Court.  — 
right  of  way,  under  ad  quod  damnum  Where  the  judgment  requires  the  pay- 
proceedings  at  the  suit  of  a  railroad  ment  of  a  sum  of  money  to  the  land- 
company,  vests  in  the  company  an  owner  within  a  given  time,  and  the 
estate  and  interest  commensurate  with  company  cannot  find  him  so  as  to  make 
its  corporate  existence ;  and  this  estate  a  tender,  the  j  udgment  will  be  amended 
passes  to  purchasers  at  a  sale  under  a  so  as  to  permit  the  money  to  be  paid 
mortgage  executed  by  the  company,  into  court.  Rauth  v.  New  York  El. 
who  are  afterwards  Incorporated  as  a  R.  Co.,  23  Civ.  Pro.  Rep.  (N.  Y.  Su- 
railroad  company,  or  to  another  com-  per.  Ct.)  95. 

panr  corporation,  its  assignee,  so  long  Wbere  an  Improper  Judgment  bas  been 

as  the  contemplated  use  of  the  right  of  Entered  by  the  Clerk,   the   court  may 

wajr  is  continued.     Davis  v.  Memphis,  order  a  proper  one  to  be  entered,  nunc 

etc.,  R.  Co.,   87  Ala.  633,  39  Am.  &  pro  tuncy  at  a  subsequent  term.     Lex- 

Eng.  R.  Cas.  65.  ington,  etc.,  R.  Co.  v,   Mockbee,  63 

2.  Rice  V,  Chicago,  57  111.  App.  558;  Mo.  348,  overruling  Jones  v.  Hart,  60 
Gear  v,  Dubuque,  etc.,   R.   Co.,   20  Mo.  351. 

Iowa  523;  Chesapeake,  etc.,  R.  Co.  v.  Relief  In  Equity. — Equity  has  power 

Pack,  6  W.  Va.  397.  to  determine  whether  the   amount  of 

Hyment  Passes  Title. — Where  a  rail-  land  taken  is  needed  for  public  use,  but 

road  has  condemned  lands  under  Pa.  in  this  respect  the  courts  are  liberal 

Act  of  April  23,  1829,  §  15,  and  dam-  towards  the  party  exercising  the  right, 
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XIV.  EnoBCEMEVT  OF  AwABM  AHD  JuDeKEVTS— 1.  leoenitj  of 
Payment  or  Its  Bqnivalent  to  Paaiiiig  of  Title. — See,  for  a  full  treat- 
ment  of  this  subject.  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  title 
Eminent  Domain. 

2.  Snforoement — Generally. — ^Where  the  charter  of  the  condemn- 
ing party,  or  some  other  statute,  provides  the  remedy  to  recover 
compensation,  such  remedy  is  generally  exclusive  and  must  be 
closely  followed '}  but  where  no  such  remedy  is  provided  a  common- 
law  action,  founded  on  an  express  or  implied  promise  to  pay,  will 
lie  in  many  jurisdictions.^  The  remedies  available  will  now  be 
considered  seriatim^ 

3.  Xxecntion — Precept — Diitreis — ^Ezaeution. — In  some  jurisdictions 
the  award  or  judgment  is  enforceable  by  execution  -^  in  others  it 

as  the  owner  is  protected  by  the  re-  thereof,  so  as  to  raise  an  implied  con- 

quirement    for    compensation;     and  tract  to  pay  the  amount  of  the  award; 

every  reasonable  intendment  will   be  nor  would   such  contract  be  implied 

made  in  favor  of  the  adjudication  of  by  failure  of  the  company  to  correct 

the  tribunal  awarding  the  lands.     Coe  the  mistake,  until  the  fact  of  the  mis- 

V,  Aiken,  61  Fed.  Rep.  24,  holding  that  take  had  become  known  to  the  com- 

a  court  of  equity  cannot  set  aside  an  pany,    and    until  a    reasonable  time 

adjudication  of  a  proper  tribunal  de-  thereafter  for  correcting  it 

termining  and  locating  the  quantity  of  8.  As  to  the  landowner's  remedies 

lands  required  for  a  public  use  merely  where   the  land    is  taken  or  injured 

because  the  parties  who  brought  about  wrongfully  or  without  resort  to  coo- 

the  adjudication  had  a  fraudulent  or  demnation    proceedings,    see    infr^y 

illegal  intent;  but  it  must  appear  that  XVIII.  Remedies  of  the  Landovner. 

the  tribunal  itself  proceeded  fraudu-  Iitfnnetton  and  MamlaTnufl.— As  to  the 

lently,  or  in  exce.«*s  of  its  powers,  or  right  of  the  landowner  to  a  writ  of 

that   it    committed   a   gross   mistsike,  injunction    or  mandamus  where  the 

or  was   imposed   upon  by  fraudulent  compensation  awarded  has  not  been 

methods.  paid   or  secured,   see  Am.  and  Eng. 

As  to  amendment  of  judgments  in  Encyc.  of  Law  (ad  ed.),  title  Eminent 

appellate  court,  see  infra^  XV.  7.  /.  Domain. 

Allowing  Amendments,  4.  Cory  v.  Chicago,  etc.,  R.  Co.,  100 

1.  See  supra,  II.  3.,  Strict  Com-  Mo.  282,  ^  Am.  &  Eng.  R.  Cas. 
fliance  with  Statute  Essential;  II.  4.  183;  Provolt  v,  Chicago,  etc.,  R.  Co., 
Exclusivencss  of  Statutory  Remedy,  69  Mo.  633;  Neal  v,  Pittsburgh,  etc., 
and  infra,  XVIII.  i.  h.  Statutory  R.  Co.,  31  Pa.  St.  19;  North  Branch 
Remedy  —  When  Exclusive,  where  Canal  Co.  v.  Hireen,  44  Pa.  St.  418; 
these  rules  are  more  fully  treated.  See  Harrisburg,  etc.,  R.  Co.  v.  Peffer,  84 
also  Frelinghuysen  v.  Central  R.  Co.,  Pa.  St.  295;  Davis  v.  North  Penns}!- 
28  N.  J.  Eq.  388;  Carolina  Cent.  R.  vania  R.  Co.,  2  Phila.  (Pa.)  146. 
Co.  x\  McCaskill,  98  N.  Car.  526;  Award  of  OommiMloBenisMSBftfce 
Fisher  v.  Warwick  R.  Co.,  12  R.  I.  287.  lUte.— The  provisions  of  Mo.  Rev.Stat., 

2.  Bentonville  R.  Co.  zk  Baker,  45  4  894-»  as  to  enforcement  of  payment  uf 
Ark.  252 ;  Protzman  v.  Indianapolis,  damages  assessed  in  eminent  domain 
etc.,  R.  Co.,  9  Ind.  467 ;  Wichita,  etc.,  by  execution,  refer  alone  to  the  enforce- 
R.  Co.  V,  Fechheimer,  36  Kan.  45;  ment  of  an  award  made  by  commis- 
Jamison  v.  Springfield,  53  Mo.  224;  sioners,  and  not  to  that  made  by  a  jury. 
Plott  V.  Western  North  Carolina  R.  Missouri  Pac.  R.  Co.  v.  Wemwag,  35 
Co.,  65  N.  Car.  74;  Little  Miami  R.  Mo.  App.  449. 

Co.  t*.  Hambleton,  40  Ohio  St.  496.  But  BnfbrdLng  Judgment  on  SMOBdlMii." 

in  Dimmick  v.  Council  Bluffs,  etc.,  R.  Pending  an  appeal  by  a  union  depot 

Co.,  58  Iowa  637,  10  Am.  &  Eng.   R.  company  from  an  award  of  damages  in 

Cas.  105,  it  was  held  that  allowing  an  condemnation  proceedings  instituted 

award  to  be  recorded  by  mistake  is  not  in  the  Circuit  Court,  the  respondents 

a  tort,  and  no  title  passes  by  reason  were  paid  the  amount  of  the  awaro, 
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is  not,^  unless  the  condemning  party  has  taicen  possession  of  the 
land,^  the  rule  being  that  no  personal  judgment  can  be  awarded 
upon  which  an  execution  can  issue.^ 

Precept. — In  New  Yarky  where,  after  confirmation  of  the  commis- 
sioners* award,  the  company  refuse  to  file  the  papers  or  pay  the 
award,  the  court  may  issue  a  precept  to  compel  them  to  do  so.* 

Distreei. — Unavailing  attempts  have  been  made  to  use  a  warrant 
of  distress  for  the  collection  of  the  damages  assessed.^ 

4.  Actions  on  AwarcU  and  Judgments — a.  Generally — Bight  of 
Artien. — ^Where  the  statute  provides  no  special  mode  of  enforcing 
payment,  the  landowner  may  maintain  an  action  for  the  amount 
awarded.®  To  maintain  such  action  plaintiff  must  have  a  right  to 
the  possession  of  the  money,  or  to  the  performance  of  the  thing 
required  to  be  done,''  and  must  demand  it  before  the  condemning 

upon  a  second  trial  a  less  sum  was  amount  of  the  award,   to  enjoin   the 

awarded,  and  judgment  entered  for  the  operating  of  the  road  across  his  prem- 

petitioner  for  the  difference  between  ises  until  payment  is  made ;  or  he  may 

the  two  awards.     It  was  held  that  How.  sue   in   trespass   for  the  unauthorized 

Mich.  Stat.,  §  3468,  expressly  provides  entry  thereon.     Omaha,  etc.,   R.  Co. 

(or  the  entry  of  such  a  judgment,  and  v.  Menk,  4  Neb.  21^  followed  in  Ray  v, 

the  issuance  of  an  execution  thereon  is  Atchison,  etc.,  R.  Co.,  4  Neb.  439.    In 

authorized  by  How.  Stat.,  §  7664.  Fort-  Pennsylvania,  where    damages    have 

Street  Union  Depot  Co.  v.  Backus,  103  been  assessed,  and  exceptions  to  the 

Mich.  556.  amount  are  withdrawn  or  not  filed  at 

1.  Cook  V.  South  Park  Com'rs,  61  all,  and  the  money  is  not  paid,  the 
III.  115;  St.  Louis,  etc.,  R.  Co.  v.  Lux,  lessee's  or  owner's  remedy  is  by  suit 
63  111.  523;  Springfield,  etc.,  R.  Co.  v.  for  the  compensation  ascertaineo,  and 
Turner,  68  111.  187;  Chicago,  etc.,  R.  not  by  suit  for  nuisance.  Kensington 
Co.  V,  Chicago,  148  111.  141 ;  Colum-  v.  Wood,  10  Pa.  St.  93. 

bus,  etc.,  R.  Co.  v.  Richardson,  7  Ind.  Honey  FaUlng  to    RoMdi   Owner.  — 

543;  Derby  v.  Gage,  60  Mich,  i,  25  Am.  Where  private  property  was  taken  for 

&  Eng.  R.  Cas.  233.  public  use,  and  money  appropriated  to 

2.  St.  Louis,  etc.,  R.  Co.  v,  Teters,  pay  for  it  failed  to  reach  the  owner  by 
68  111.  144;  Peoria,  etc.,  R.  Co.  v.  a  misdirection  on  the  part  of  the  gov- 
Mitchell,  74  111.  394;  Chicago  V.  Bar-  ernment  for  which  the  owner  was  not 
bian,  80  111.  482 ;  Corwith  v,  Hyde  responsible,  the  facts  constitute  an  im- 
Park,  14  111.  App.  635.  plied  contract,  whereof  the  court  has 

5.  As  to  this  rule,  see  supra,  XIII.  2.  jurisdiction.  Dunnington  v.  U.  S.,  24 
Form  and  Requisites — Generally.  Ct.  of  CI.  440. 

4.  Gen.  Railroad  Act  1854,  c.  282,  7.  Money. — A  naked  power  to  sell 
§  5;  Matter  of  Rhinebeck,  etc.,  R.  real  estate  does  not  authorize  the  ex- 
Co.,  67  N.  Y.  242,  affirming  8  Hun  ecutor,  to  whom  it  is  given,  to  main- 
(N.  Y.)  34.  tain  an  action  for  an  award  made  for 

6.  Com.  v.  Blue-Hill  Turnpike  lands  taken  by  right  of  eminent  do- 
^^n>-)  5  Mass.  420;  Russell  Mills  v.  main.  He  must,  in  addition  to  the 
Plymouth  County,  16  Gray  (Mass.)  piower,  show  that  he  had  some  right 
347.  to  the  possession  of  the  money,  either 

«.  Jersey  City  v.  Gardner,  33  N.  J.  for  the  purposes  of  administration  or 

Eq.  b22 ;  Ganson  v.  Buffalo,  i   Keyes  as  trustee  under  the  will.     Cashman  v, 

(N.  Y.)  454.  Wood,  6  Hun  (N.  Y.)  520. 

Beotlon  of  Bemediee. — In  Nebraska,        Perfonnance.  —  If,  on  a  hearing  before 

one  who   has   been  damaged  by  the  a  jury  for  the  assessment  of  damages, 

location  of    a    railroad    through    his  it  is  agreed  between  the  parties  that 

premises,  where  the  damages  awarded  the  proprietors  of  the  road  shall  make 

haVe  not  been  deposited  with  the  pro-  and  maintain  fences  against  the  owner 

bate  judge,  as  provided  by  Gen.  Stat,  of  the  land  taken,  along  the  line  of  the 

'9i>  k  97»  nnay  bring  his  action  for  the  road,  such  agreement,  if  valid,  can  only 
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party  can  be  considered  in  default.^  Ordinarily,  an  action  will 
not  lie  on  the  award  unless  the  land  has  been  entered  upon  and 
appropriated,  inasmuch  as  before  that  is  done  the  condemning 
party  may  abandon  the  taking.^  In  New  York  the  order  confinn- 
mg  the  award  must  be  recorded  before  the  action  will  lie.' 

Who  LUbit. — Where,  subsequent  to  the  judgment,  the  property 
of  the  condemning  party  is  sold  under  foreclosure,  the  landowner 
may  recover  the  award  from  the  purchasers  at  the  sale,^  or  from 
a  new  company  organized  by  them.'^ 

PlMliag. — The  complaint  in  such  action  must  allege  the  failure 

be  enforced  against  the  proprietors  of        f .  Buffalo,  etc.,  R.  Co.  v.  Harrej, 

the  road  in  an  action  by  the  party  with  107  Pa.  St.  319. 
whom  it  is  made,  and  not  by  any  sub-        niustratloa. — The  charter  of  C,  a 

sequent    purchaser    of    the  estate   to  railroad  corporation,  authorized  it  to 

which    it   relates.     Morss    r.   Boston,  acquire  lands  by  statutory  proceedings 

etc.,  R.  Co.,  2  Cush.  (Mass.)  5316.  for  the  valuation  thereof,  the  lands  10 

1.  New  York,  etc.,  R.  Co.  v.  Town-  "  vest  in  the  said  company  in  feesira- 

send,  36  Hun  (N.  Y.)  630.  pie  as  soon   as  the  valuation  thereof 

S.  Dimmick  v.  Council  Bluffs,  etc.,  may  be  paid,  or  tendered  and  refused.'* 

R.  Co.,  58  Iowa  637,  10  Am.  &  Eng.  R.  In  i860  C  commenced  proceeding  to 

Cas.  105,  following  Gear  v.  Dubuque,  acquire  title  to  a   parcel  of  A*s  land, 

etc.,  R.   Co.,  20  Iowa  523;  Stacey  v.  It  was  valued,  and  C  appealed  from 

Vermont  Cent.  R.  Co.,  27  Vt.  39.    See  the  valuation,  but  did   not  prosecute 

also  infra,  XVII.  Abandonment — Dis-  the  appeal.     C  took  possession  of  the 

continuance.  land,  and,  having  become  insolvent, in 

8.  Laws  1850,  c.  140,  §  18,  as  amend-  1866  all  its  property  was  sold  and  pur- 

ed  by  Laws  1876,  c.  198;  Lent  v.  New  chased  by  S,  another  and  a  distinct 

York,  etc.,  R.  Co.,  130  N.  Y.  504,  re-  railroad  corporation,  which  thereupon 

vers  in j^  K)^  Hun  (N.  Y.)  180.  took  possession  of  the  land.    In  liJys 

niiutmtlon. — In  an  action  under  the  A  commenced  his  action  against  S  to 

N.  Y.  General  Railroad  Act,  Laws  of  have  the  valuation  paid  or  tlielandre- 

1850,  c.  140,  ^  18,  as  amended  by  Laws  stored  to  him.     It  was  held  that  be 

of  1890,  c.  95,  to  recover  the  amount  was   entitled  to  the  relief  demanded, 

of  an  award  for  land  taken  for  railroad  Gillison  ?'.  Savannah,  etc.,  R.  Co.,  7 

purposes,  it  appeared  that  the  defend-  S.  Car.  173. 

ant  was  the  successor  of  the  P.  &  E.         S.  Pfeifer  v.   Sheboygan,   etc.,  R. 

R.  Co.,  that  the  original  order  con-  Co.,  18  Wis.  155,  holding  that  the  new 

firming  the  commissioners'  report  was  company  was  not  rendered  liable  for 

delivered  by  the  counsel  for  that  com-  the  amount  of  the  judgment  by  virtue 

pany   to   the   county    clerk,   and   was  of    the    purchase,    but    by  reason  of 

copied  at  full  length  in  a  book  indorsed  claiming  the  right  of  way  and  taking 

**P.  &  E.  R.  Co.,  orders,"  with  the  and  using  it. 

words  *•  entered  and  recorded  "  at  the  Ooirtnuneiit  Offlotn. — ^The  doctrine 
end  thereof.  Defendant  claimed  that  that,  except  where  Congress  has  pro- 
the  order  should  have  been  recorded  vided,  tlie  United  States  cannot  be 
in  the  book  of  deeds,  and  that  tlie  re-  sued,  has  no  application  to  officers  and 
cording  of  the  original  order,  instead  agents  of  the  United  States  who,  when 
of  a  certified  copy  thereof,  was  not  in  holding  possession  of  property  as  such 
compliance  with  tlie  law.  This  was  held  for  public  uses,  are  sued  therefor  by 
untenable;  that  there  was  a  substan-  a  person  claiming  to  be  the  owner 
tial  compliance  with  the  statute,  and  thereof  or  entitled  thereto;  but  the 
defendant  having  caused  the  order  to  lawfulness  of  that  possession  and  the 
be  recorded  as  it  was,  would  not  be  right  or  title  of  the  United  States  to 
permitted  to  object.  Morgan  v.  New  the  property  may,  by  a  court  of  corn- 
York,  etc.,  R.  Co.,  130  N.  Y.  692,  42  petent  jurisdiction,  be  the  subject- 
N.  Y.  St.  Rep.  ^97,  3  Silv.  App.  (N.  matter  of  inquiry  and  be  adjudged  ac 
Y.)  669,  affirminsr  55  Hun  (N.  Y.)  cordingly.  U.  S.  v,  Lee,  106  U.  S. 
606,  28  N.  Y.  St.  kep.  86.  196. 
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of  the  defendant  to  pay  the  award,^  and  that  the  order  of  confip 
mation  was  duly  recorded.*  If  the  plaintiff  relies  upon  any 
special  undertaking  on  the  part  of  the  company  for  the  breach  of 
which  danr^ages  were  awarded,  the  declaration  or  complaint  should 
show  what  the  company  was  to  do,  and  his  readiness  to  permit 
thetn  to  do  it,^  But  the  complaint  need  not  negative  any  defense 
the  company  may  have.* 

4,  Debt. — Where  the  damages  are  reduced  to  a  sum  certain, 
pursuant  to  the  provisions  of  the  statute,  the  common-'law  action 
of  debt  will  lie  to  recover  them,  if  no  other  specific  remedy  is 
provided.^ 

c.  Action  on  Bond. — Where  the  filing  of  a  bond  is  required 

1.  Lent  V.  New  York,  etc.,  R.  Co.,  certain  price  for  hauling  coal  to  the 

130  N.  Y.  504,  reversing  55  Hun  (N.  trestle,  and  upon  a  breach  of  this  pro- 

Y.)  180.    'In  this  case  the  complaint  vision  he  was  awarded  an  additional  one 

alleged  the  incorporation  of  defendant,  thousand  five  hundred  dollars.     Plain- 

the  presentation  by  it  of  a  petition  for  tiff  sued  for  a  breach  of  this  provision, 

the    appointment    of  commissioners,  It  was  held  that  his  declaration  was 

theirappointment  and  report  of  amount  sufficient    as    to    the    description    of 

to  be  paid  plaintiff,  the  confirmation  where  the  trestle  was  to  be  built,  by 

thereof    on   defendant's   motion,   and  referring  to  a  plat  in  the  condemna< 

that  defendant  subsequently  appealed  tion  proceedings,  which  were  set  out 

from  said  order  to  the  general  term,  at  length ;  neither  was  his  declaration 

where  it  was  affirmed.     Then  followed  defective  in  failing  to  aver  a  readiness 

a  prayer  for  judgment  for  the  amount  to  permit  the  company  to  enter  upon 

of  the  award  and  costs.     There  was  the  lot  to  do  the  work,  where  the  dec* 

no  allegation  that  defendant  had  failed  laration  contained  a  general  averment 

or  omitted  to  pay  the  award  or  was  of  readiness  on  his  part  to  do  every- 

indebted  to  plaintiff.     Defendant  de-  thing  required.     Pennsylvania  R.  Co. 

murred  to  the  complaint  as  not  stating  v.   Reichert,  58  Md-  261,   10  Am.  & 

facts  sufficient  to  constitute  a  cause  of  Eng.  R.  Cas.  429. 

action,  and    the  demurrer  was  over-  4.  McKeoin   v.   Northern    Pac.    R. 

ruled.    This  was  held  to  be  error.  Co.,  45  Fed.  Rep.  464. 

a.  Lent  r.  New  York,  etc.,  R.  Co.,  5.    Bigelow     v.     Cambridge,     etc., 

130  N.  Y.  504,  55  Hun  (N.  Y.)  180,  Turnpike  Corp.,  7  Mass.  202;  Jeffrey 

where  the  complaint  did  not  expressly  v.  Blue-Hill  Turnpike  Corp.,  iq  Mass. 

allege  that  the  order  confirming  the  368.     See  also  articles  Awards,  vol.3, 

report  of  the  commissions  had  been  p.  130;  Debt,  %'o1.  5,  p.  906. 

recorded  as   required  by  said   act  to  And  where  the  company  enters  under 

create  a  debt  against  defendant.     It  a  statute  allowing  them  to  do  so  after 

did  allege,    however,   that  the  order  securing  or  tendering  the  compensa- 

had  been   **  entered,"   and  the   para-  tion,  debt  lies.     Smart  t;.  Portsmouth, 

graph  closed  with  this  clause:  "To  etc.,  R.  Co.,  90  N.  H.  233. 

which  order  or  its  record  plaintiffs  beg  The  owner  need  not  first  exhaust  the 

leave  to  refer."     It  was  decided  that  security  before  bring:ing  the  action, 

the   word    ** entered"    was    properly  Fisher  r.  Warwick  R.  Co.,  12  R.  I, 

used  as  synonymous  with"  recorded,"  287. 

and  so  that  the  complaint  in  this  re-  Conditlpiial  FUi41mr. — But  debt  will  not 

spect  was  sufficient,  lie  to  enforce   a  conditional  finding. 

S.  Plaintiff  was  a  coal  dealer  and  Winchester,  etc.,  R.  Co.  v.  Washing- 
had  a  trestle  constructed  on  his  lot  used  ton,  i  Rob.  (Va.)  72. 
in  handling  coal.  Defendant  company  Ahanitoiunent  of  BOilt#.-^Nor  will  debt 
constructed  its  road  across  the  lot,  and  lie  where,  before  paying  or  depositing 
plaintiff  was  awarded  certain  damages  the  award,  the  company  changes  its 
in  money,  with  a  further  provision  that  location,  thereby  abandoning  the  route 
the  company  should  construct  a  new  across  plaintiff's  land.  Stacey  v,  Ver- 
trestle,  and  should  not  charge  above  a  mont  Cent,  R.  Co,,  27  Vt,  39. 
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to  secure  the  landowner  for  any  loss  he  may  sustain,  if  the  dam- 
ages assessed  are  not  paid  the  owner  may  proceed  upon  the 
bond.^  But  the  owner  must  exhaust  the  remedy  given  him  in  the 
condemnation  proceeding,  for  the  recovery  of  his  damages,  before 
resorting  to  the  bond.* 

d.  Specific  Performance.— In  England  this  remedy  is  often 
resorted  to  for  the  enforcement  of  awards,  but  no  such  practice 
has  been  adopted  in  this  country,  except  where  some  agreement 
has  been  made  between  the  condemning  party  and  the  landowner 
as  to  the  time  and  manner  of  payment  of  the  amount  awarded. 
In  such  cases  the  agreement,  though  not  the  award,  may  be 
specifically  enforced.* 

e.  Suit  to  Enforce  Vendor's  Lien. — See,  for  a  full  treatment 
of  this  topic,  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  title  Eminent 
Domain. 

XV.  Appeals — 1.  Eight  of  Appeal — a.  In  General. — Errors  of 
law  in  condemnation  proceedings  are  properly  corrected  in  the 
court  which  made  them,  or  on  appeal  from  its  decision.  Such 
errors  furnish  no  ground  for  equitable  interference  ;*  hence  such 
errors  will  not  avail  the  landowner  as  ground  for  an  injunction  to 
prevent  the  occupation  of  his  land.'^  Thus  appeal,  and  not 
certiorari ,  injunction,  or  mandamus,  is  the  proper  remedy  where 
the  damages  are  assessed  under  a  mistake  as  to  the  amount  of 
land  taken,^  or  under  a  mistake  as  to  the  person  entitled  to 
damages,''  or  to  review  the  action  of  city  authorities  in  determin- 

1.  Woodward  v.  Webb,  65  Pa.  St.  should  be  made,  and  ten  dajs'  notice 

354 ;  McDevitt  v.  People's  Natural  Gas  p^iven  that  the  award  was  completed. 

Co.,  160  Pa.  St.  367;  Hoffman's  Ap-  The  deed  was  tendered  according  to 

peal,  118  Pa.  St.  512.     Com/ar^  Smith  contract,   but    an   incumbrance  upon 

7>.  Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  the  land  was  not  removed  until  after 

262.  the  expiration  of  the  ten  days.    The 

BJght  of  Way  Bond. — An  action  of  company  continued  in  possession  and 
assumpsit  cannot  be  sustained  upon  a  commenced  operations  for  the  con- 
right  of  way  bond  where  it  appears  st ruction  of  the  road.  In  an  action  by 
from  the  statement  filed  in  the  case  the  landowner  for  specific  performance, 
that  judgment  had  been  obtained  it  wrs  held  that  tlie  comp«ny  could 
against  the  railroad  company  for  dam-  not  avail  itself,  as  a  defense,  of  the 
ages,  although  the  statement  avers  that  fact  that  a  deed  conveying  an  unin- 
such  judgment  was  improperly  and  cumbered  title  was  not  tendered  witli- 
fraudulently  procured  under  an  alleged  in  the  ten  days;  taking  possession  was 
agreement  of  the  parties,  without  trial  a  waiver  of  such  objection, 
or  submission  of  evidence.  Harris  v.  4.  Cooper  v.  Anniston,  etc.,  R.  Co., 
Schuylkill  River  East  Side  R.  Co.,  85  Ala.  106,  36  Am.  &  Eng.  R,  Cas. 
159  Pa.  St.  468.  581;    State  v.    Hanna,  97    Ind.   469; 

S.  Pittsburgh  v.  Irwin,  85  Pa.  St.  420.  Brown  v,  Beatty,  34  Miss.  243. 

3.  Baker  v.  Chicago,  etc.,  R.  Co.,  5.  Phifer  v.  Carolina  Cent.  R.  Co., 

57  Mo.  265 ;  Viele  v,  Troy,  etc.,  R.  Co.,  72  N.  Car.  433. 

20  N.    Y.    184,    ajfirming    21    Barb.  6.  State  v.  Longstreet,  38  N.  J.  L. 

(N.  Y.)  381,  in  which  case,  shortly  be-  312. 

fore  an  award  was  made  for  the  dam-  7.  McCrory  r.  Griswold,  7  Iowti248. 

ages  for  a  right  of  way,  the  company  Bl|^t  of  Real  Owner  to  AppeBl. — A 

entered  under  an  agreement  with  the  faihireof  condemnation  commissioners 

landowner  that  the  amount  of  damages  to  ascertain  and  designate  the  owners 

fixed  should  be  paid  when  a  valid  deed  of  the  lots  or  parcels  of  land  taken,  or 

628  Volume  VII. 


Appeili.  EMINENT  DOMAIN.  lUglit  of  AppeaL 

ing  the  necessity  and  propriety  of  extending  a  street  across  a 
railroad  track.^  The  landowner  may  appeal,  notwithstanding  the 
deposit  of  the  damages,  if  he  has  not  used  the  money  nor  interfered 
with  it » 

h.  Power  of  Legislature  to  Restrict  or  Take  Away 
THE  Right. — In  the  absence  of  a  constitutional  provision  guar- 
anteeing the  right  of  appeal,  the  power  of  the  legislature  is  unlim- 
ited. It  may  grant  or  withhold  an  appeal,'  or  impose  such 
conditions  upon  the  exercise  of  the  right  as  it  SQt:&  fit,^  or  substi- 
tute another  remedy  in  place  of  an  appeal.* 

c.  Construction  of  Statutes— in  General.  —The  provisions  of 
the  statutes  regulating  the  right  of  appeal  in  condemnation 
proceedings,  and  the  modes  of  procedure  provided,  are  so  dissim- 
ilar and  local  that  no  rules  of  general  application  can  be  deduced 
from  many  of  the  adjudications  expounding  them.  These  deci- 
sions are  given  in  the  note,  arranged  in  the  alphabetic  order  of 
the  states,* 

the  fact  that  they  name  the  wrong  per-  Oliver  t/.  Union  Point,  etc.,  R.  Co., 

son  as  the  probable   owner  in  their  83  Ga.  257,  39  Am.  &  Eng.  R.  Cas. 

report,  whether  it  occurs  from  igno-  107. 

ranee  or  mistake,  will  not  prevent  the  The  charter  of  a  railroad  company, 

real  owner  of  any  lot  or  parcel  of  real  which  was  irrepealable,  gave  the  com- 

estate  or  interest  therein  from  availing  pany  the  power  to  take  lands  by  con- 

himself  of  the  remedy  of  appeal.    Chi-  demnation,  and  provided  for  an  appeal 

cago,  etc.,  R.  Co.  v.  Grovier,  41  Kan.  by  the  landowner,  from   the  award  of 

685,  39  Am.  &  Eng.  R.  Cas.  146.  damages,  to  a  certain   court.     It  was 

1.  St.  Paul,  etc.,  R.  Co.  v.  Minne-  held  that  a  general  statute  which  took 

apolis,  35  Minn.  141,  24  Am.  &  Eng.  R.  away  the  right  to  appeal  to  that  court, 

Cas.  309.  and  gave  an  appeal  to  another  court  on 

J.  Matter  of  New    York,   etc.,    R.  the   same  terms   and  conditions,   and 

Co.,  98  N.  Y.  12,  where  a  city  whose  with  the  same  mode  of  trial,  was  not 

land  had  been  taken  was  allowed  to  unconstitutional.       United     R.,    etc., 

appeal  after  the  damages  awarded  had  Companies  v,  Weldon,  47  N.  J.  L.  59, 

been  deposited  with  the  city  chamber-  23  Am.  &  Eng.  R.  Cas.  134. 

lain,  but  remained  untouched  in  his  6.  State  v.  Oshkosh,  84  Wis.  548. 

hands.  But  where  a  statute  provides  how  an 

S.  Kundinger  v.  Saginaw,  59  Mich,  appeal  shall  be  taken,  the  parties  can- 

355*1  Norfolk  Southern  R.  Co.  v.  Ely,  not  substitute  a  different  procedure  so 

95  N.  Car.  77,  following  Skinner  v.  as  to  dispense  with  the  requirements 

Nixon,  7  Jones  (N.  Car.)  342.  of  the  statute.     Klein  v,  St.  Paul,  etc., 

PoitponJiig  Bight  of  Appeal. — The  con-  R.  Co.,  30  Minn.  451. 
stitutional  provision  that  the  Supreme  6.  Alabama. — Under  statutory  pro- 
Court  shall  have  jurisdiction  to  review  visions  regulating  proceedings  for 
upon  appeal  any  decision  of  the  courts  condemnation  (Code,  §§3207-20;  Sess. 
below  upon  any  matter  of  law  or  legal  Acts  1888-89,  P-  112),  and  the  judicial 
inference  is  not  impaired  by  an  act  of  construction  which  has  been  placed 
the  legislature  postponing  the  right  of  upon  them  (72  Ala.  443,  87  Ala.  328), 
appeal  until  the  final  determination  of  the  assessment  of  damages  by  a  jury  of 
the  cause;  and  the  general  law  allow-  six  men  is  preliminary  only,  and  either 
ing  appeals  from  interlocutory  judg-  party  has  a  right  of  appeal  to  the 
ments  must  yield  to  the  provisions  of  Circuit  Court  under  the  general  stat- 
a  special  act.  Norfolk,  etc.,  R.  Co.  v,  ute  (Code,  §  3640) ;  but  this  necessarily 
Warren,  92  N.  Car.  620.  destroys  the  right  of  appeal  from  the 
'  4.  Central  Branch  Union  Pac.  R.  probate  court  to  the  Supreme  Court, 
Co.v.  Atchison,  etc.,  R.  Co.,  28  Kan.  given  by  the  special  statute  (§  3215). 
453f  »o  Am.    &  Eng.   R.    Cas.   528;  Postal    Tel.    Cable  Co.    v,  Alabama 
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StattttM  Xftldiil:  Beoldon  of  Tribmud  to  Aimm  Bamagoi  liaai  tad  Coi^hiftf  • 
are  valid  unless  the  local  constitution  expressly  confers  a  right  to 

Great  Southern   R.  Co.,  92  Ala.  331,  the  merits  of  any  matter  affecting  the 

47  Am.  &  Etig.  R.  Cas.  252.  rights  of  IndiTlduals  as  distingtushed 

ArkaoMM. — -The  provision  in  the  road  from  the  public,  including  iaterme- 
law  of  187 1  (Mansf.  Dig.,  ^  5940),  for  diate  orders  involving  the  merits,  aod 
an  appeal  from  a  linal  decision  of  the  necessarily  afiPecting  the  decree  or  de- 
County  Court  opening  a  county  road  cision,  no  appeal  is  allowed  from  an 
is  not  repealed  by  the  general  act  of  order  of  the  County  Court  establishing 
later  date  (Mansf.  Dig.,  §  I436),  regu-  a  road  upon  the  petition  of  a  plaintiff, 
lating  appeals  from  Anal  orders  and  as  this  is  not  a  matter  affecting  the 
judgments  of  the  County  Court,  rights  of  a  defendant  as  distinguished 
Baugher  v.  Rudd,  53  Ark.  417.  from  the  public.     Myers  v.  Sirnms,  4 

Connoctlcut. — It  is  provided  by  Gen.  Iowa  500;  McCune  r.  Swafford,  5  Iowa 

Stat.,  4  3461,  that  every  railroad  com-  552. 

pany,  after  its  line  has  been  established,  It  was  the  intention  of  Laws  of  1853, 
may  alter  the  location  of  its  road  with  c.  31,  in  providing  for  the  assessment 
the  approval  of  the  railroad  commis-  of  damages  caused  by  locating  a  rail- 
sioners,  and  take  lands  for  additional  way,  to  give  an  appeal  to  either  party 
tracks  and  stations ;  and  by  section  3466  in  the  ordinary  acceptation  of  the  term, 
that  where  land  has  been  conveyed  to  a  and  upon  such  appeal  the  cause  was 
railroad  company  for  its  track  with  any  to  be  heard  upon  exceptions  taken  to 
resetvation  or  condition  which  Inter-  the  action  of  the  sheriff  or  jury,  or  the 
feres  with  the  furnishing  by  the  com-  competency  of  either  to  act  in  the 
pany  of  proper  depot  accommodations,  premises.  Mississippi,  etc.,  R.  Co.  v, 
such  reservation  or  condition  may,  Kosseau,  8  Iowa  373. 
with  the  approval  of  the  commis-  ttassachnsetts. — ^A  judgment  of  the 
sioners,  be  condemned  in  the  same  trial  court  upon  a  verdict  of  a  jury  as- 
manner  that  land  might  be  taken.  And  sessing  damages  in  a  condemnation 
it  fs  provided  by  section  3518  that  any  proceeding  is  a  judgment  in  a  "civil 
person  aggrieved  by  any  order  of  the  action,*'  within  the  meaning  of  Pub. 
commissioners,  upon  any  proceeding  Stat.,  c.  187,  §§  16,  22,authorizingwrits 
"relative  to  the  location,  abandonment,  of  review  in  civil  actions.  Nantasket 
or  changing  of  depots  or  stations,"  Beach  R.  Co.  f.  Ransom,  147  Mass.  240. 
may  appeal  to  the  superior  court.  It  Mtonesota. — Under  Gen.  Stat.,  c.  34, 
was  held  that  cases  arising  under  sec-  tit.  1,  H  13-27,  no  right  of  appeal  is 
tions  3461  and  3466  were  entirely  dis-  given  from  the  iudgment  authorized  to 
tinct  from  those  arising  under  section  be  entered  by  the  District  Court  upon 
3518,  and  that  an  order  made  by  the  the  trial  therein  of  an  appeal  from  the 
tailroad  commissioners  upon  a  peti-  award  of  commissioners  for  damages 
tion  brought  under  those  two  sections  occasioned  by  taking  property  for  rail- 
was  not  subject  to  the  appeal  provided  road •  purposes ;  nor  does  such  an  tp- 
for  in  the  last  section.  Cockcroft's  peal  lie  under  Gen.  Stat.,  c.  86,  regulat- 
Appeal,  60  Conn.  161.  ing  appeals  in  civil  actions.    Center 

Indiana. — Under  i  Rev.  Stat.  1876,  p.  v.   St.    Paul,   etc.,   R.  Co.,  24  Minn. 

302,  ^  66,  relating  to  the  incorporation  313. 

of  cities,  an  appeal  from  the  common  SanOsslp]^. — ^The  third  section  of  the 

council  of  a  city,  on  the  assessment  of  Act  of  February 28, 1884,  entitled  "An 

damages  in  the  location  of  streets,  will  act  to  incorporate  the  Board  of  Levee 

lie   to  the  Circuit  Court.     Hamilton  Commissioners  for  the  Yazoo-Missis- 

V,  Fort  Wayne,  73  Ind.  i.  sippi  Delta  and  for  other  purposes,'* 

The  statute  authorizing  appeals  from  authorizes  such   board  to   have  land 

the  decisions  of  boards  of    commis-  condemned  for  levee  purposes  upon 

sioners  is  applicable  to  and  authorizes  "appraisement"  by    Uiree    commis- 

att  appeal  in  proceedings  under  the  Act  sioners  appointed  by  the  clerk  of  the 

of    1877    relating    to   free    turnpikes,  chancery  court,  and  gives  either  oarty 

Hight  V.  Claman,  121  Ind.  447.  **  aggrieved  at  such  appraisement"  the 

Xoira. — Under  Code  of  1051,  §  131,  right  to    appeal    to    that    court,  and 

allowing  an   appeal    from   all  orders  although  no  special  provision  is  made 

»txd  decisions  of  the  county  courts,  on  for  an    appeal    in    such  case  to  the 
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appeal  ttotd  such  decisions.^  Some  of  the  statutes  make  the 
report  of  the  commissioners  final  unless  an  appeal  to  a  jurjis 
tj^en;*  others  make  the  second  report  of  the  commissioners 

Supreme  Court,  it  is  manifest  that  the  the  viewers    made    their  award  thie 
ief^Iature,  bj  granting  an  appeal  to  company  and  the  elaimant  both  filed 
the  chancery  court,  intended  to  con-  exceptions,  and    the  latter  appealed, 
fer  the  right  of  appeal  to  this  court,  although  no  appeal  was  allowed  under 
under  the   general    law,  as  in  other  the  Act  of  1&16  and  its  suj^plements  in- 
cases in  the  chancery  court.     Levee  eorporating  tne  railroad.     iTie  court, 
Com'rs     V.     Harkleroads,    62     Miss,  on  June  16,  1874,  overruled  the  excep- 
807.  tions  of   both    parties,    quashed    the 
Hew  tttoipahtte. — The  Act  of  1859,  appeal,  and  entered  judgment  on  the 
providing  foi^  the  laying  out  of  a  toll  award.     On  June   i^,  i^4f  an  act  of 
bridge,  being  silent  as  to  appeals  from  the  general  assembly  was  approved, 
the  selectmen,  the  court  adopted  the  allowing  appeals  in  proceedings  of  this 
usual  coiu-se  as  to  appeals  in  such  cases,  kind,  and  on  Tune  17,  1874,  the  claim- 
and  entertained  an  appeal  under  the  ant  appealed  from  the  award  under  llie 
general  law.     Pemieewasset  Bridge  v.  provisions  of  this  act.     The  company 
New  Hampton,  47  N.  H.  151.  asked    the    court  -to    strike    oflf    this 
IWir  Toik. — The    provision  of  the  appeal,  which  was  refused,  and  the  case 
General  Railroad  Act  of  1850,  ^  18,  to  proceeding  to  trial  resulted  in  a  ver- 
the  effect  that  ''on  the  hearing  of  such  diet  for  the  plaintiff  largely  in  e^ceds 
appeal,  the  court   may  direct  a  new  of  the  award  of  viewers,     ft  was  held 
appraisal   before    the    same    or    new  that  the  appeal  under  the  Act  of  1874, 
coimnissioners,"   does    not   entitle   a  and    all    the  proceedings   thereafter, 
party,  as  a  matter  of  right,  to  a  second  were  erroneous.     Pennsylvania  R.  Co. 
hearing    and     appraisal.    The    word  v.  Gorsuch,  84  Pa.  St.  411. 
*'Hiinr"   should    not  be  construed  as        By  the  Act  of  April  10,  1867,  the 
equal  to  "shall"   or  **must,"  but  as  Pennsylvania  railroad  was  authorized 
granting  a  discretionaiy  power.    New  to  straighten  its  track.     Viewers  were 
York,  etc.,  R.  Co.  v,  c5oburn,  6  How.  appointed  under  the  provisions  of  tfie 
Pr.  (N.  Y.  Supreme  Ct.)  223.  Act  of  March  27,  1848,  to  assess  th^ 
Pttlfisyl^raiila. — Under     the    lateral  damages.    This  latter  act  embraced  no 
railroad  act  of  May  5,  183a,  an  appeal  right  to  appeal  from  the  assessment, 
does  not  lie  to  &e  Supreme  Court  from  and  there  were  no  other  acts  giving 
a  decree  of  the  common  pleas  overrul-  this  right  as  aeainst  said  compail^« 
ing  exceptions  to  a  report  of  viewers,  until  the  Act  o?  June  13,  1874.    '^^ 
Hall's  Appeal,  56  Pa.  St.  238.  court  below  held  that  as  there  was  nof 
No  right  of  appeal  from  an  award  of  provision  for  appeal  applicable  to  Sitid 
viewers  to  appraise  damages  was  given  company  until  1874,  ^^^  ^  ^^^  cdift- 
toeitherparty  under  the  charter  of  the  pany  had  not  accepted  the  benefit  of 
Philadelphia  and  Erie  railroad  eom-  any  legislation  under  the  new  consti- 
pany  and  its  supplements.     Cake  v.  tution,  the  Act  of  1874,  '^^  ^^  ^^^  ^  ^ 
Philadelphia,  etc.,  R.  Co.,  87  Pa.  St.  applied  to  the  Act  of  1848,  was  uncofl- 
307.  stitutional,  and  struck  off  the  appeal. 
The  Act  of  June  13,  1874,  P.  L.  283,  This  was  held  to  be  error,  as  the  pro- 
lUowing  and  regulating  app>eal6  from  vision  of  the  Act  of  1874  ^^^  merely  a 
assessments  of    land  damages  where  change  in  the  remedy  and  did  not  im- 
"  an  appeal  is  not  provided  for  or  reg-  pair  any  franchise   of  the  company, 
alated    by  existing  laws,'*   does   not  Long's  Appeal,  87  Pa.  St.  114. 
^PPtyi  either  in  whole  or  in  part,   to        1,  Houghton's  Appeal,  42  Cal.  35; 
cases  in  which  subsequent  statutes,  au-  Central  Branch  Union  Pac.  R.  Co.  Vi 
thorizine  the  creation  of  corporations,  Atchison,  etc.,  R.  Co.,  28  Kan.  453, 10 
jrovidefor  and  regulate  such  appeals.  Am.    &   Eng.   R.   Cas.   5^8;  Norfolk 
Miller  u.   South  West    Pennsylvania  Southern  R.  Co.  v,  Ely,  95  N.  Car. 
Pipe  Lines,  2  Pa.  EHst.  Rep.  602.  77,  where  the  award  was  held  to  W 
A  railroad  company  obtained   the  final  unless  appealed  from  In  ten  days 
appointment  of  viewers  to  assess  cer-  from  time  of  filing  it. 
^n  alleged  damages  sustained  by  G        3.  Northampton  Bridge    Case,  Xf6 
^  the  construction  of  its  road.     When  Mass.  442. 
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final  ;^  others  allow  an  appeal  to  an  intermediate  appellate  court 
but  deny  it  to  the  court  of  last  resort.*  Such  a  proceeding  is  not 
a  *'  case  at  law  "  within  the  meaning  of  a  constitutional  provision 
securing  an  appeal  "  in  all  cases  at  law  which  involve  the  title  or 
possession  of  real  estate,"  etc.* 

d.  Waiver  of  Right — Estoppel. — The  acceptance  by  the 
landowner  of  the  amount  assessed  is  a  waiver  of  his  right  to 
appeal.  A  party  cannot  appeal  from  an  order  under  which  he  has 
accepted  a  benefit.^  But  a  deposit  of  the  amount  awarded,  not 
taken  up  or  used  by  the  landowner,  will  not  deprive  him  of 
the  right  to  appeal  ;*  otherwise  if  he  receives  the  money  from  the 
depositary.^  Payment  of  the  damages  will  not,  in  all  cases,  de- 
prive the  condemning  party  of  the  right  to  appeal;^  the  mere 

1.  Matter  of  Prospect   Park,    etc.,  estopped  from  appealing  from  the  order 

R.  Co.,  85  N.  Y.  489,  14  Am.  &  Eng.  granting  the  motion ;  that  the  rule  pro- 

R.  Gas.  362 ;  Matter,  of  southern  Bou-  hibiting  a  party  from  appealing  from 

levard  R.  Co.,  141  N.  Y.  532;  Matter  an  order  under  which  he  has  accepted 

of  Prospect  Park,  etc.,  R.  Co.,  ao  Hun  a  benefit  did   not   applj.      Matter  of 

(N.  Y.)  184.  New  York,  etc.,  R.  Co.,  126  N.  Y.632, 

S.  Matter  of  Canal,  etc.,  Streets,  12  36  N.  Y.  St.  Rep.  459,  reversing  59 
N.   Y,  406;  Matter  of  Central  Park,  Hun  (N.  Y.)  615. 
50  N.  Y.  493 ;  Matter  of  Delaware,  etc.,  5.  Matter  of  New  York,  etc.,  R.  Co., 
Canal   Co.,  69  N.  Y.  209;  Matter  of  98  N.  Y.  12,  holding  that  even  there- 
State  Reservation,  102  N.  Y.  734.  ceiptof  the  money  will  not  prevent  an 

8.  Cal.  Const.,  art.  VI.,  4  4;  Hough-  appeal,  under  section  18  of  the  Gen. 
ton's  Appeal,  42  Cal.  35.  Contra,  Railroad  Law  of  1850,  c.  140. 
however,  under  a  constitutional  provi-  6.  Baltimore,  etc.,  R.  Co.  v.  John- 
sion  conferring  appellate  jurisdiction  son,  84  Ind.  ^o,  10  Am.  &  Eng.  R. 
in  **all  other  cases."  St.  Louis,  etc.,  Cas.  408,  holding  it  to  be  error,  in 
R.  Co.  V,  Lux,  63  111.  523,  explaining  such  a  case,  to  strike  out  an  answer  b/ 
Coon  V,  Mason  County,  22  111.  666.  the  condemning  party  which  alleges 
In  Indiana^  the  court  dici  not  think  the  such  receipt  of  the  money  in  bar  of  the 
provision  of  the  statute  (Local  Law5  further  prosecution  of  the  appeal. 
1847-48,  §  I ),  that  such  decisions  **  shall  Becetift  on  Condition. — Where  a  com- 
be final,"  sufficiently  explicit  to  war-  pany  deposits  the  amount  of  an  award 
rant  the  appellate  court  in  refusing  with  the  county  treasurer,  under  ac 
to  take  jurisdiction.  Lawrenceburgh,  order  of  the  court  pending  an  appeal 
etc.,  R.  Co.  V,  Smith,  3  Ind.  253.  the  receipt  of  the  money  by  the  land* 

4.  Mississippi,  etc.,  R.  Co.  t'.  Bying-  owner  before  the    appeal  is  decided, 

ton,  14  Iowa  572 ;  Rentz  v.  Detroit,  48  upon  condition  that  he  would  return 

Mich.  544;  Matter  of  New  York,  etc.,  the  same  to  the  company  in  case  of  a 

R.  Co.,  39  Hun  (N.  Y.)  338.  reversal  of  the  judgment,  is  notasat- 

When  the  Bnle  does  Not  Apply. — Ai  isfaction  or  extinction  of  the  judgment, 

order   vacating    the    appointment    oi  and  is  no  ground  for  dismissing  the  ap- 

commissioners   of  appraisal  was,  by  a  peal.    Chicago,  etc.,  R.  Co.  v.  Phelps, 

subsequent  judgment  obtained  by  the  t25  .^U.  482. 

moving  party,  adjudged  to  be  a  nullity.  7.  Com.  v.  Hall,  8  Pick.  (Mass.)  440. 
Thereafter  said  party  made  a  motion  where  the  company  had  to  get  posses- 
based  upon  the  order  for  the  appoint-  sion  or  lose  its  franchise,  and  payment 
ment  of  new  commissioners  and  upon  was  necessary  in  order  to  get  posses- 
the  hearing,  with  the   consent  of  the  sion. 

opposite  party,  and  as  a  condition  of  XUnstratian. — A  railroad  was  located 

the  hearing  of  the  motion  gave  a  stip-  across  lands  used  for  the  manufacture 

ulation  that  the  judgment   should  be  and  shipping   of  brick,  and  the  com- 

amended   by  striking  out   the   provi-  pany  went  into  possession.    Fending 

sion  in  reference  to  the  order.    It  was  condemnation  proceedings  the  court 

held  that  the  opposing  party  was  not  passed  an  order  allowing  the  compaoj 
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deposit  or  tender  of  them  for  the  purpose  of  obtaining  possession 
will  never  do  so.^  The  right  to  appeal  from  an  order  appointing 
commissioners  is  not  foreclosed  by  the  appellant's  appearance, 
pending  the  appeal,  before  the  commissioners,  and  cross-examining 
witnesses;^  nor  by  his  altering  of  his  fence  line,  pending  his 
appeal,  so  as  to  conform  to  the  line  of  the  highway  laid  out.^ 

8.  What  Is  Appealable — a.  In  General — ^Judgments— in  ctonmrai 
an  appeal  will  lie  only  from  a  final,  not  from  an  interlocutory, 
decision  or  ruling.^  Errors  of  law,  not  mere  questions  of  fact, 
are  reviewable.*  So-called  "appeals"  from  reports  of  commis- 
sioners, in  order  to  obtain  a  jury  trial  on  the  question  of  the 
amount  of  damages,  are  treated  elsewhere.^ 
Jvdgmmts. — ^The  judgment,  if  a  final  one,  is  always  appealable.^ 
b.  Orders — ^What  Orden  Are  Final  and  Appealable. — ^Any  order  which 
"  puts  an  end  to  the  case  "  is  sufHciently  final  to  authorize  an 
appeal  therefrom.®  The  following  orders  have  been  held  to  be 
final  and  appealable:  An  order  appointing  commissioners;^  an 
order  confirming  or  setting  aside  the  report  of  commissioners  ;*^ 

to  remain   in   possession  pending  the  7.  San   Francisco,   etc.,   R.  Co.    v» 

proceeding,  upon  depositing  a  certain  Mahonej,  29  Cal.  112;  Hyde  Park  v. 

sum  to  secure  any  award  that  might  be  Dunham,  85  111.  569;  Chesapeake,  etc., 

made  against  it,  and  required  the  com-  Canal  Co.  v,  Hoye,  2  Gratt.  ( Va.)  514. 

pany  to  keep  a   gap  open  across  its  Final  Judgmenta. — Thus  a  judgment 

right  of  way  to  allow  the  bricks  to  be  confirming  or  setting  aside  the  report 

transported    from    where    they   were  of  commissioners  or  viewers,  in  whole 

made    to  where  they  were    shipped,  or  in  part,  is  a  final  judgment,  and  ap- 

After  the  report  of  the  commissioners  pealable.     Skinner  v.  Lake  View  Ave. 

was  confirmed  the  company  paid  the  Co.,  57  111.  151 ;  Beale  v,  Pennsylvania 

amount  of  the  damages  and  closed  the  R.  Co.,  86  Pa.  St.  509. 

gap.     It  was  held   that    the  company  But  a  judgment  appointing  commis- 

did  not  lose   the   right  to  appeal  by  sioners  to   nx  damages  for  land  pro- 

either  paying  the  damages  or  closing  posed  to  be  taken  is  not  final.    Ludlow 

the  gap.    Matter  of  New  York,  etc.,  R.  v,  Norfolk,  87  Va.  319.    The  remedy  in 

Co.,  29  Hun  (N.  Y.)  646,  affirmed  in  such  cases  is  by  motion  to  set  aside  the 

part  in  94.  N.  Y.  287.  erroneous  judgment,  and  not  by  appeal. 

I.Indianapolis,     etc.,     R.    Co.    v.  Greenleaf  r.  Brooklyn,  etc.,  R.  Co.,  37 

Brower,  12  Ind.  374;  St.  Louis,  etc.,  Hun  (N.  Y.)435. 

R.  Co.  V.  Evans,  etc.,  Fire  Brick  Co.,  8.  So  held  of  an  order  of  the  board 

85  Mo.  307.     Contra   in   Kansas^  see  of  county  commissioners   refusing  to 

Missouri     Pac.    R.  Co.   v.    Gruendel  pay  the  damages  assessed  by  viewers 

(Kan.  App.  1896),  44  Pac.  Rep.  439.  to  the  appellants.     Smith  v,  Scearce, 

2.  Matter  of  New  York,  etc.,  R.  Co.,  34  Ind.  285.    See  also  Chicago,  etc., 

126  N.  Y.  632,  36  N.  Y.  St.  Rep.  459,  K.  Co.  v.  Chicago,  148  111.  141. 

reversing  59  Hun  (N.  Y.)  615.  •.  In   re  St.   Paul,  etc.,  R.   Co.,  34 

S.  Endicott's     Petition,    24     Pick.  Minn.  227,  22  Am.  &  Eng.  R.  Cas.  94. 

(Mass.)  339.  Such  a  proceeding  is  a  **  special  pro- 

i.  Denver,  etc.,  R.  Co.  v.  Jackson,  ceeding"   and    such    order   affects    a 

6 Colo.  340;  American  Union  Tel.  Co.  "substantial  right"  and  is   therefore 

V.  Wilmington,  etc.,  R.  Co.,  83  N.  Car.  appealable  under  N.  Y.  Code  Civ.  Pro., 

420.  f  3334-     Matter  of  Broadway,  etc.,  R. 

5.  Matter  of  New  York,  etc.,  R.  Co.,  Co.,  69  Hun    (N.   Y.)  275;  Matter  of 

99 N.  Y.  388.  South  Market  St., 80  Hun  (N.  Y.)  246. 

•.  See  jff/ra,  IX.  i.  Powers  of  the  But  see  infra^  this  section. 

Legislature;   IX.    2.   Right  to   yury  10.  Phillips   v.    Pease,  39  Cal.  582; 

Trial;  IX.  3.  Application  for  Jury;  Morris  t*.  Chicago,  it  111.  650;  Tracy 

IX.  4.  Summoning  and  Impaneling,  v,  Elizabethtown,  etc.,  R.  Co.,  78  Ky. 
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an  order  refusing  to  set  aside  such  confirmation;^  an  onkr 
condemning  land  for  the  use  of  a  railroad  ;^  an  order  refusing  to 
direct  payment  of  the  damages  assessed  ;*  an  order  dismissing  tke 
proceeding,^  or  a  cross-petition  filed  therein,'  or  dismissing  an 
appeal  from  the  commissioners'  award  ;*  an  order  setting  aside  the 
verdict  of  a  sheriff's  jury,^  and  an  order  granting  or  refusing  to 
grant  a  new  trial.* 

W^t  Ordfft  Ar«  Inter lotfatory  aaA  thit  AppMU¥]«. — As  a  general  rule  no 
appeal  will  lie  from  a  purely  interlocutory  order  in  condemnation 
proceedings,^  and  the  following  have  been  held  to  be  fnterlocHtory 
and  not  appealable :  An  order  appointmg  commissioners  to  assess 
damages  ;*"  an  order  affirming  their  report  ;**  an  order  Refusing  to 
open  and  construct  a  road  ;^^  an  order  refusing  to  set  aside  a  final 
order  of  condemnation  ;*•  an  order  granting  a  new  trial  **  on  the 
ground  of  excessive  damages,**  or  an  order  refusing  to  dismiss  an 
appeal  from  the  award  of  the  commissioners.** 

c.  Matters  of  Discretion  in  Court  Below. — It  is  a  well 

settled  rule  that  an  appellate  court  will  not  review  the  orders  and 

309;  St.  Louis,  etc.,  R.  Co.    v.   Evans,  Cent.    R.   Co.,   98  N.   Car.  431;   St. 

etc.,  Fire  Brick  Co.,  85  Mo.  307;  Roch-  Joseph  Terminal  R.  Co.  r.  Hannibal, 

ester,  etc.,  R.  Co.  r.  Beckwith,  roHow.  etc.,  R.  Co.,  94  Mo.  535;  Freshour  v. 

Pr.  (N.  Y.  Supremo  Ct.)  168;  Albany,  Lopinsport,   etc..  Turnpike  Co.,  104 

etc.,  R.  Co.  V.  Dayton,  10  Abb.  Pr.  N.  Ind.  463;   Davie  County  v.  Cook,  86 

S.  (N.  Y.  Supreme  Ct.)    182;  Matter  N.  Car.*  18. 

of  New  York,  etc.,  R.  Co.,  33  Hun  (N.  11.  Hill  t^.  Salem,  etc.,  Turtipike  Co., 

Y.)  231.     Otherwise  where  not  only  i  Rob.  (Va.)  278.     Except  as  to  the 

the  court  but   the  p^overnor  must  con-  amount  of  damages.    Evans  v.  Shields, 

firm,  and  the  latter  has  not  done  so.  3    Head    (Tenn.)    70.     To  raise  any 

People  V.  Pfeiffer,  59  Cal.  89.  errors  committed  before  the  commis- 

1.  Denver,  etc.,  R.  Co.   r.  Jackson,  sioners   the  award  must  be  appealed 

6  Colo.   340.     Contra,  see  California  from.     N.  Y.    Gen.    Railroad  Act  ol 

Southern  R.  Co.  v.  Southern  Pac.  R.  1850,  §  18 ;  Matter  of  Metropolitan  EI. 

Co.,  65  Cal.  295.  R.  Co.,  67  Hun  (N.  Y.)  652,  51  N.  Y. 

S.  Wisconsin  Cent.   R.  Co.  v.  Cor-  St.  Rep.  827. 

nell  University,  49  Wis.   162,  52  Wis.  IS.  Sangamon  County  v.  Brown,  13 

537 ;  or  refusing  to  set  aside  such  an  111.  207. 

order,    Milwaukee,    etc.,  R.    Co.    v,  18.  California   Southern  R.  Co.  v. 

Strange,  63  Wis.  178.  Southern    Pac.    R.   Co.,  65  Cal.  295, 

3.  St.  Louis,  etc.,  R.  Co.  v.  Clark,  holding  that  the  appeal  should  be  from 
119  Mo.  357.  the  original  decision. 

4.  Jacksonville,  etc.,  R.  Co.  v.  Ad-  14.  McNamara  v.  Minnesota  Cent.  R. 
ams,  33  Fla.  608.  Co.,  12  Minn.  388. 

5.  Johnson  v.  Frecport,  etc.,  R.  Co.,  Hottdil  in  NAtnfe  of  ■iotton  fat  99m 
X16  111.  521,  24  Am.  &  Eng.  R.  Cas.  266.  TZlal. — A  motion  to  vacate  an  order  of 

6.  Warren   v.   First   Div.  St.   Paul,  the  Supreme  Court  of  the  District  of 
etc.,  R.  Co.,  18  Minn.  384.  Columbia,  confirming  a  reportof  cora- 

t.  Rose  V.  Taunton,  119  Ma.ss.  99.  missionors  in  condemnation  procceii- 

8.  San   Francisco,    etc.,    R.  Co.    z\  ings,  is  in  the  nature  of  a  motion  for  a 
Mahoncy,  29  Cal.  112.  new  trial,  and  is  not  appealable.    Pis- 

9.  American  Union  Tel.  Co.  v.  Wil-  trict   of  Columbia    v.    Prospect  HIH 
mington,  etc.,  R.  Co.,  83  N.  Car.  420;  Cemetery,  5  App.  Cas.  (D.  C.)  497. 
Norfolk,  etc.,  R.  Co.  v.  Warren,  92  N.  16.  Road  in  Kiskiminitas  Tp.,  p  ?*• 
Car.  620;  Pack  v.  Chesapeake,  etc.,  R.  St.  9,  holding  that  the  remedy  is  to 
Co.,  5  W.  Va.  ri8.  move  for  an  alias  view. 

10.  Williams  v.  Hartford,  etc.,  R.Co.,        16.  Minnesota  Cent.  R.  Co.  v.  Peter- 
13  Conn.  110;  Hendrick   v.  Carolina     son,  31  Minn.  42. 
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rulings  of  an  inferior  tribunal  in  matters  committed  to  the  discre^ 
tion  of  the  latter,  unless  an  abase  of  such  discretion^  or  a  refusal 
to  exercise  it,  be  shown  ;  and  this  rule  has  been  extended  to  such 
nonjudicial  bodies  as  commissioners,^  and  municipal  boarda^ 
When  applied  to  inferior  courts,  in  condemnation  proceedings,  it 
is  held  that  their  rulings,  with  regard  to  such  matters  as  limiting 
the  number  of  witnesses  to  be  examined,  or  whose  fees  and  costs 
shall  be  taxed  ;^  panting  or  refusing  applications  for  bills  of 
particulars;^  vacatmg  orders  granting  possession  to  petitioners 
pending  the  proceedings  ;^  rulings  on  objections  to  the  conduct 
of  a  petitioner  and  one  of  the  commissioners  in  viewing  the 
premises  before  the  meeting  for  that  purpose  ;•  granting  or 
refusing  leave  to  dismiss  or  abandon  the  application  to  condemn, 
where  such  motion  is  addressed  to  the  court's  discretion  -^  deci* 
sions  on  motions  to  set  aside  reports  for  misconduct  of  commis- 
sioners or  viewers,  where  the  evidence  is  conflicting  as  to  such 
misconduct,®  or  for  interference  of  a  party  with  the  jury  -?  or 
grantmg  or  refusing  new  trials,*^  will  not  be  reviewed.*^ 

S.  wSo  may  Apj^al — tn  General. — A  corporation  is  a  ** person" 
within  the  statute  allowing  appeals  ;^^  and  under  a  statute  allowing 
an  appeal  to  "any  party  *  or  "any  party  in  interest,*'  the  owner  of 
any  distinct  interest  may  appeal,*^  as  may  also  the  party  seeking 
to  condemn  the  land.**     Ordinarily  the  right  to  appeal  is  limited 

1.  People  V,  Collins,  19  Wend.  (N.  Poftrer  Co.  v,  Lowell,  etc.,  R.  Co.,  130 

Y.)56.  Mass.  455. 

a.  Little  Miami,  etc.,  R.  Co.  v.  Day-  W.  People  'O,  May,  37  Barb.  (N.Y.) 

ton,  13  Ohio  St.  510,  approved  in  lift-  23d. 

noia  Cent.  R.  Co.  v.  Chicago,  141  III.  13.  Knauft  -b.  St.  Paul,  etc.,  R.  Co., 

586.  22  Minn,  i^^yfolhwed  in  Wilkin  v.  St. 

S.  Chicago,  etc.,  R.  Co.  t;.  Aldrich,  Paul,   etc.,    K.    Co.,    22   Minn.    177; 

134 111.  9.  Washburn  -o.  Milwaukee,  etc.,  R.  Co., 

♦.  Kansas  Citj,     etc.,    R.    Co.    v,  59  Wis.  379.  But  see  Sangamon  County 

Kennedy,  49  Kan.  19.  v.  Brown,  13  111.  207. 

•.  People  V.  Pitkin  County,  1 1  Colo.  At^pcUant  miMC  Hare  Bmn  UrtMiMted  In 

147,  wlnere  it  appeared  that  thei  right  the  I4ad  at  Vim*  •f  GoBddmaaMoii. — 

to  condemn  the  land  in  controversy  Where  commissioners  award  damages 

did  not  exist.  for  injuries  to  a  tract  of  land  to  a  cer- 

••  Patten's  Petition,  x6  N.  H.  277.  tain  land  and   cattle  company  as  the 

V.  Kremeri;.  Chicag;o,  etc.,  R.  Co.,  owner,  and  also  allow  nominal  dam- 

51  Minn.  15,  51  Am.  ft  £ng.  R.  Cas.  ages  to  another  party  for  injuries  to 

3^-  the  satne  land,  and  the  latter  appeals 

•.  Hatter  of  Prospect  Park,  etc.,  R.  from  such  award  to  the  District  Court, 

Co.,  85  N.  Y.  489,  14  Am  &  Bng.  R.  before  he  can  recover  damages  in  said 

Cas.  3^,  dismissing  appeal  from  24  court  he  must  show  that  he  nad  some 

Huo  ( N.  Y.  >  199.  interest  in  the  land  over  which  the  right 

•■North    Pennsylvania   R.   Co'.   f .  of  way  was  condemned,  at  the  time  of 

IH^s,  26  Pa.  St.  338.  the  condemnation  proceedings.    Chi- 

19.  Georgia  Southern  R. Co.  t;.  Jones,  cago,  etc.,  R.  Co.  v.  Eac^ey,  46  Kan. 

90  Ga.  292.  337. 

U.  ButWhersa  Jtidge  6mm  iMSzet-  ]«.  Hanover   Borough  Alley,  4  Pa. 

dMlblHflOMttan,  andrulesasa  mfttter  Dist.  Rep.  160;  Lee  v.  Northwestern 

of  law,  upon  the  evidence,  tliat  a  party  Union  R.  Co.,  33  Wis.  222.     So  under 

w  entitled  to  a  new  trial,  the  appellate  N.  Y.  Acts  of  1850,  §  18,  and  1851,  4  3, 

court  nay  re  vise  bis  ruling.     Wamesit  the  company  as  well-  as   the    owner 
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to  parties  to  the  proceedings,^  but  some  cases  hold  that  a  person 
not  a  party,  who  thinks  himself  aggrieved,  may  appeal,*  provided 
he  shows  some  ground  for  so  thinking.' 

iBiteiioM. — Instances  of  the  application  of  the  rules  as  to  the 
right  of  particular  parties  to  appeal  in  condemnation  cases  will  be 
found  in  the  notes.^ 

may  appeal.  Troy,    etc.,  R.  Co.    v,  Co.  v.  Ellis,  53  Kan.  41,  57  Am.  &  Eng. 

Northern  Turnpike  Co.,  x6  Barb.  (N.  R.  Cas.  480,  holding  that  on  such  an 

Y.)  100;  Matter  of  Metropolitan  El.  appeal  the  appellant  can  only  recover 

R.  Co.,  57  Hun  (N.  Y.)  130.     Contra  for  such  an  interest  or  estate  as  hecin 

in  North  Carolina^  see  Raleigh,  etc.,  establish  in  himself,  and  that  his  ap- 

R.  Co.  V.  Jones,  i  Ired.  (N.  Car.)  34,  peal  cannot  inure  to  the  benefit  of  the 

folio-wed  m  Norfolk  Southern  R.  Co.  holder  of  the  legal  title  who  does  not 

V.  El  J,  95  N.  Car.  77 ;  and  in  Missouri,  appeal. 

see  Foster  v.  Dunklin,  44  Mo.  216.  Tanaate  In  CommoB  may  join  in  ao 
The  condemning  party  cannot  appeal  appeal,  Sangamon  County  v.  Brown, 
from  an  order  apportioning  the  dam-  13  111.  207;  and  if  the  companyfaiUto 
ages  among  the  different  claimants,  as  cause  a  separate  award  to  be  made  to 
it  has  no  interest  in  the  question.  Has-  the  seyeral  tenants  in  common,  a  set- 
well  v.  Vermont  Cent.  R.  Co.,  23  Vt.  tlement  with  one  of  them  will  not 
228;  Spaulding  x\  Milwaukee,  etc.,  R.  deprive  the  others  of  a  right  to  appeal. 
Co.,  57  Wis.  304.  Ruppert  v.  Chicago,  etc.,  R.  Co,  43 

1.  People  V,   Pfeiffer,   59  Cal.   89;  Iowa  490. 

Connable  v.  Chicago,  etc.,  R.  Co.,  60  Mortgacorar  Mortgacae. — Ordinarilj 

Iowa  27,  10  Am.  &  Eng.  R.  Cas.  530;  the  mortgagor  is  the  proper  partjto 

Cedar  Rapids,  etc.,  R.  Co.  r.  Chicago,  appeal,  especially  if  in  possession  (see 

etc.,  R.  Co.,  60  Iowa  35,   10  Am.    &  supra^W.  2.  c.  Mortgagor  and  Mori- 

Eng.  R.  Cas.  522,  holding  that  where  gagee)  \  but  the  mortgagee  should  be 

a  right  of  way  is  condemned  upon  per-  made  a  party  to  the  proceedings  to 

sonal  service  of  notice  thereof  upon  condemn,  Calumet  River   R.  Co.  v. 

the  supposed  owner  of  the  land,  a  per-  Brown,  136  111.  322 ;  or  if  the  proceed- 

son  not  made  a  party  to  the  proceed-  ings  are  discontinued  as  to  him  with- 

ings,  though  he  be  the  real  owner  of  out  adjudicating  his  rights,  his  right 

the  land,  cannot  appeal  from  the  award  to  appeal  cannot  be  denied  him,  Michi- 

of   the  jury.     To   the  same  effect  is  gan  Air   Line  R.   Co.   t'.  Barnes,  40 

Barr  v,  Stevens,  i  Bibb  (Ky.)  292,  and  Mich.  383. 

Canyonville,  etc..  Road  Co.  v.  Doug-  Vandor  and  Vandaa. — Where  the l&nd 

lass  County,  5  Oregon  280.  is  sold  before  proceedings  to  condemn 

a.  Fleming  v.    Hight,  95  Ind.  78;  are  instituted,  the  vendee  is  the  proper 

Lawless  v,  Ress,  i  Bibb  (Ky.)  495.  party  and  he  alone  can  appeal.   Eliza- 

8.  Cosby  V.  Lynn,  4  Bibb  (Ky.)  249.  bethtown,   etc.,   R.   Co.    v.  Helm,  8 

4.  H«lr  af  Bzaontor. — Where  the  de-  Bush  (Ky.)  681.  If  sold  pending  the 
fendant  landowner  dies,  his  heirs  alone  proceedings  and  before  the  assessment 
can  appeal,  unless  it  be  shown  that  his  of  damages,  the  g^ntor,  being  still  en- 
executor  has  been  given  some  interest  titled  to  the  damages,  has  the  right  of 
in  the  land  by  the  will.  Bower  v,  appeal.  Milwaukee,  etc.,  R.  Ca  v. 
Grayville,  etc.,  R.  Co.,  92  111.  223.  Strange,  63  Wis.  178,  20  Am.  &  Eng. 

Husband  or  Wife. — Where  a  homestead  R.  Cas.  413 ;  Pomeroy  v.  Chicago,  etc., 
is  taken,  the  title  to  which  is  in  the  R.  Co.,  25  Wis.  641.  If  sold  after  the 
wife,  both  husband  and  wife  are  jointly  award  and  before  the  time  to  appeal 
interested  and  may  jointly  appeal,  expires,  there  is  a  conflict  of  authority 
Chicago,  etc.,  R.  Co.  v,  Anderson,  42  as  to  the  right  to  damages  and  the  con- 
Kan.  297,  39  Am.  &  Eng.  R.  Cas.  41.  sequent    right   to  appeal.     That  the 

Party  to  Poasasaloii. — Where  one  in  right  is  with  the  vendor,  see  McFad- 

possession  of   the  land  taken,  having  den  v.  Johnson,  72  Pa.  St.  335.    That 

only  a  life  interest,  is  awarded  a  gross  it  is  with  the  vendee,  see  Carli  ;*.  Still* 

sum  as  owner,  he  may  appeal  from  such  water,  etc.,  R.  Co.,  16  Minn.  260. 

award  without  joining  with  him  the  Vandor  Tmstaa  for  Vendoa. — Where, 

owner  of  the  fee.     Chicago,  etc.,  R.  by  virtue  of  an  agreement  for  the  sale 
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4.  Appeals  to  Court  of  Lait  Resort. — Whether  an  appeal  to  the 
court  of  last  resort  will  lie,  in  condemnation  proceedings,  depends 
upon  the  wording  of  the  local  constitutions  and  statutes,  which 
differ  so  widely  in  the  various  jurisdictions  that  no  rules  of 
general  application  can  be  formulated  from  them.  The  cases 
interpreting  these  provisions,  except  so  far  as  referred  to  in  other 
parts  of  this  article,  are  collected  in  the  notes.^ 

6.  Jurifldietioii  on  Appeal. — Appellate  jurisdiction  in  condemna- 
tion proceedings  is  regulated  by  a  multitude  of  local  statutes, 
among  which  there  is  great  diversity  and  but  little  harmony ;  and 
in  so  far  as  the  decisions  upon  this  question  are  but  judicial  in- 
ter pretations  of  these  statutory  provisions,  they  will  be  found 
collected  in  the  notes.* 

of  lands  in  equity,  a  vendor  is  trustee  137 ;  Matter  of  New  York,  etc.,  Bridge, 

for  the  vendee,  and  the  lands  are  con-  137    N.    Y.  95;    Matter  of    Prospect 

demned  by  a  railroad  company  under  Park,  etc.,  R.  Co.,  85  N.  Y.  489, 14  Am. 

its  charter,  if  the  vendee  desires  to  ap-  &  Eng.  R.  Cas.  362,  dismissing  appeal 

peal  from  the  award  he  may  do  so  in  from  24  Hun  (N.  Y.)  199;  Matter  of 

the  name  of  the  vendor,  and   equity  New  York,  etc.,  R.  Co.,94N.  Y.  287, 

will  protect  his  rights  in  the  appeal  as  17  Am.  &  Eng.  R.  Cas.  145,  affirming 

against  the  vendor.     Mclntyre  v,  Eas-  in  part  29  Hun  (N.  Y.)  646;  Matter  of 

ton,  etc.,  R.  Co.,  26  N.  J.  Eq,  425.  Southern  Boulevard  R.  Co.,  128  N.  Y. 

I.  Alabama, — Odum   v.   Rutledge,  93,  dismissing  appeal  from   58   Hun 

etc.,   R.  Co.,   94  Ala.   488;   Alabama  (N.  Y.)497;   Matter  of  Metropolitan 

Midland  R.   Co.  xk   Newton,  94  Ala.  El.  R.  Co.,  128  N.  Y.  600,  dismissing 

443;  Louisville,  etc.,  R.  Co.  v,  Peo-  appeal  from    58   Hun    (N.    Y.)   563; 

pies'  St  R.,  etc.,  Co.,  loi  Ala.  331.  Brooklyn  El.  R.  Co.  r.  Flynn,  147  N. 

California. — Eureka,  etc.,   R.   Co.,  Y.  344. 

V,  McGrath,  74  Cal.  49.  Pennsylvania. — Twelfth-St.  Market 

Florida. — ^Jacksonville,  etc.,  R.  Co.  Co.  v.  Philadelphia,  etc.,  Terminal  R. 

V.  Adams,  29  Fla.  260.  Co.,  142  Pa.  St.  580,  47  Am.  &   Eng. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  R.  Cas.  98;  Heise  v.  Pennsylvania  R. 

Lux,  63  111.523;  Peoria,  etc.,  R.  Co.  Co.,  62  Pa.  St.  67. 

t'.  Peoria,  etc.,  R.  Co.,  105111.110,10  West     Virginia.  —  Pack  v.  Chesa- 

Am^  &Eng.  R,  Cas.  129.  peake,  etc.,  R.  Co.,  5  W.  Va.  118. 

Kentucky. — Henderson,  etc.,  R.  Co.  Wisconsin. — Shea ly  v.  Chicago,  etc., 

V.  Dickerson,  16  B.  Mon.  (Ky.)  297.  R.  Co.,  72  Wis.  471. 

Maryland.  —  Wilmington,  etc.,   R.  2.  Callfioimia. — The    Supreme  Court 
Co.  t;.  Condon,  8  Gill  &  J.  (Md.)  443;  has  jurisdiction  of  appeals  in  special 
Cumberland,  etc.,  R.  Co.  v.  Pennsyl-  cases,  such  as  proceedings  to  condemn 
vania  R.  Co.,  57  Md.  267,  10  Am.  &  land  for  a  public  use.     Stockton,  etc., 
Eng.   R.   Cas.   351 ;    George's  Creek  R.  Co.  v.  Galgiani,  49  Cal.  139. 
Coal,  etc.,  Co.  v.  New  Central  Coal  Delaware. — The    court  of   chancery 
Co.,  40  Md.  435.  has  no  jurisdiction  to  pass  upon   the 
Massachusetts.  —  Dwight    Printing  question  of  the  sufficiency  of  the  dam- 
Co.  V.  Boston,  122  Mass.  583.  ages  allowed   by  commissioners  in   a 
Minnesota. — Lehmicke  v.  St.  Paul,  condemnation  proceeding.     Wilson  v. 
etc.,  R.  Co.,  19  Minn.  464.  Baltimore,  etc.,  R.  Co.,  5  Del.  Ch.  524. 
Missouri.— ^OTth  Missouri  R.  Co.  IlUnois.— An  appeal  will  lie  directly 
^'.  Lackland,  25  Mo.  515 ;  Lee  x>.  Tebo,  from  the  County  Court  to  the  Supreme 
^c.,  R.  Co.,   53  Mo.  178;  St  Louis,  Court  in  a  proceeding  to  condemn  land 
^c.,  R.  Co.  V.  Evans,  etc.,  Fire  Brick  for  a  railroad.     Kankakee,  etc.,  R.  Co. 
Co.,  85  Mo.  307,  22  Am.   &  Eng.  R.  v.  Straut,  loi  111.  653. 
*^*s.  517.  The  appellate  court   has  no  juris- 
iV^nv  Tork. — New  York   Cent.    R.  diction   of    a  question   involving  the 
Co.  V.  Marvin,  11  N.  Y.  276;    Rensse-  right  to  exercise  a  franchise;  but  in  an 
Uer,  etc.,  R.  Co.  v,  Davis,  43  N.  Y.  ordinary  condemnation  proceeding  tp 
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6.  Tikiag  avd  Perftotiag  u  Appwl— tf.  In  General— Time, 

ETC. — 1»  9«Mr»L — An  appeal  in  a  condemnation  proceeding  being 
of  statutory  origin,  the  statute  inu3t  be  strictly  pursued ;  if  it  is 

determine  the  amount  that  must  be  self  passing  upon  the  question  of  lav 

paid  a  landowner  for  a  right  of  way,  presented,  the  Supreme  Court  lias  no 

no  such  question  is  directlj  involved,  jurisdiction  of  the  exceptions.  Tucker 

and  the  court  may  take  jurisdiction  of  v.   Mauachusetts  Cent.  R.  Co.,  116 

such  proceeding  on  appeal.     Spring-  Mass.  134. 

field,   etc.,   R.   Co.  v.   Peters,   8   in.  Kiipouzl.— It  is  the  practice  of  the 

App.  300.  St.  LrOuis  court  of  appeals  to  transfer 

fiftdiaiut. — The  principal  object  of  the  cause  to  the  Supreme  Court  wlien- 
proceedings  to  appropriate  land  for  the  ever  the  jurisdiction  of  the  appeal  if 
ri^ht  of  way  of  a  railroad  is  to  appro-  the  subject  of  serious  doubt;  and  whert 
priate  and  acquire  a  title  to  the  land,  a  railroad  company  is  proceeding  to 
the  assessment  of  damages  being  a  condemn  lands  for  dams  and  reeer- 
mere  incident  to,  and  arising  out  of,  the  voirs,  the  question  whether  the  pro- 
act  of  appropriation,  and  the  Supreme  ceeding  involves  the  title  to  real  fs- 
Court  has  jurisdiction  on  appeal,  tate  is  sufficiently  doubtful  toJQ5tifj 
Evansville,  etc.,  R.  Co.  v.  Swift,  laB  the  transfer  of  the  cause  to  the  higher 
Ind.  34.  court.     Musick  v.  Kansas  City,  etc., 

lova. — The  District  Court  has  appel-  R.  Co.,  43  Mo.  App.  326,  f^ll^-Ked  in 

late  jurisdiction  of  causes  originating  St.  Louis,  etc.,  R.  Co.  r.  i,ewrigbt,44 

in  the  County  Court,  justice's  court,  Mo.  App.  ?I2. 

and  of  the  reports  of  county  commis-  Proceedings    to  condemn  right  of 

sioners  appointed  to  assess  damages  for  way  for  a  railroad  involve  title  to  real 

rights  of  way  in  certain  cases.     Run-  estate,  and  the  Supreme  Court  has  not 

ner  v.  Keokuk,  11  Iowa  543,  only  exclusive  jurisdiction  thereof, hot 

KMilscky.  —  The   court  of    appeals  also  exclusive  superintending  cootrol 

has  jurisdiction  of  an  appeal  from  a  over  the  action  of  the  trial  courts  in 

judgment  of  the  Fayette  Circuit  Court  respect  thereto ;  and  a  court  of  appealf 

confirming  the  verdict  of  a  jury   in  cannot  interfere  therein  by  mandamns. 

proceedings   under  writs  of  ad  quod  Toplin,  etc.,  R.  Co.  v,  McGregor,  53 

damnum^  had  in  the  county  at  the  in-  Mo.  App.  366. 

stance  of  appellee,  to  condemn  a  part  New  Toxk. — Under  the  proviiion  of 

of    appellant's  land  for  railroad  pur-  the  Act  of  1883,  to  provide  new  reser- 

poses  under  appellee's  charter.    Tracy  voirs  for  the  city  of  New  York  (Laws 

V.  Elieabethtown,  etc.,  R.  Co.,  78  Ky.  of   1883,  c.  490,  %  21),  which  gives  a 

309,  i4Am.  &£ng.  R.  Cas.  328.  claimant  for  damages  for  land  taken 

LoQliliiia. — ^A  provision  in  a  charter  the  right  to  appeal  from  a  decision  of 
giving  the  company  the  right  to  em-  the  general  term  to  the  court  of  ap- 
brace  several  landholders  as  defend-  peals,  the  jurisdiction  of  the  latter  on 
ants  in  one  expropriation  suit  does  not  such  an  appeal  is  governed  by  the  gen- 
make  a  judgment  rendered  therein  ap-  eral  rules  of  law  regulating  appeals  to 
pealable  because  the  aggregate  amount  it.  Such  an  appeal,  therefore,  does 
allowed  to  all  of  the  landholders  ex-  not  bring  up  for  review  **  a  questionof 
ceeds  one  thousand  dollars,  where  the  factarising  upon  conflicting  evidence." 
amount  allowed  to  each  one  individu-  (Code  Civ.  Pro.,  §  1337.)  Matter  of 
ally  is  less  than  that  amount.  Louisi-  Thompson,  i^i  N.  Y.  277. 
ana  Western  R.  Co.  v.  Hopkins,  33  La.  See,  also,  under  the  provision  of  the 
Ann.  806.  act  in  relation  to  the  water  supply  of 

MaMacliiisetts. — Theverdictof  a  jury  the  city  of  New  York  (Laws  of  1877, 

Bummonedunder  Gen.  Stat.,  c.  63,  ^  22,  c.  445,^  8),  which  permits  an  appeal 

to  assess  damages  for  land  taken  for  a  to  be  taken  from  the  general  term  to 

railroad  must  be  adjudicated  upon  in  this  court  by  a  claimant  for  damages 

the  superior  court ;  and  if  the  ofBcer  for  land  appropriated  under  the  act 

presiding  at  the  trial  returns  to  the  su-  Matter  of  Tnompson,  Wf  N.  Y.463. 

perior  court,  with  the  verdict,  a  bill  of  Ohio. — Where  land  has  been  entered 

exceptions  which  he  certifies  to  be  con-  upon  by  a  railroad  company,  valued 

formable  to  the  truth,  and  which  the  imder  a  judge's  warrant,  and  an  ap- 

presiding  judge  allows,  without  him-  peal  from  the  valuation  has  been  taken 
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not  complied  with  the  court  will  decline  to  consider  the  appeal.^ 
Wluro  th«  Statnta  Is  8ilent  as  to  how  the  appeal  may  be  taken  and 
perfected,  the  appellant  must  follow  the  form  of  procedure 
adopted  in  similar  cases.^  The  appellant  must  prosecute  his 
appeal,  and  cannot  rely  upon  his  own  delay  to  show  an  abandon* 
ment  of  the  proceedings  by  the  respondent.* 

Him  wttidn  Wkiih  to  Appeal. — As  in  other  cases,  appeals  must  be 
taken  within  the  time  limited  by  statute,^  or,  in  the  absence  of 
such  statutory  limitation,  within  a  reasonable  time,  which  will 
depend  upon  the  circumstances  of  the  particular  case.*  The  time 
is  ordinarily  computed  from  the  time  of  filing  or  serving  the  order 
or  judgment  appealed  from,^  and  varies  in  the  different  jurisdic» 

and  carried  to  the  common  pleas,  it  Ib  mained  in  the  court  for  more  than  one 

error  in  that  court  to  order  the  warrant  year  without  being  determined,  may 

and  proceedings  under  it  to  be  quashed.  l>e  removed  to  the  Circuit  Court.     In 

Though  the  warrant  contains  no  state-  such  a  case,  if  the  Circuit  Court  sets 

ment  of  an   attempt  to  purchase  the  aside  the  report  of  the  commissioners, 

land  of  the  owner,  of  his  disability  in  that   court  should  not  send  tlie  case 

law  to  contract,  of  his  absence  from  back  to  the  County  Court,  but  should 

the  country,  or  that  the  land  appro-  take  jurisdiction  of  the  case,  and  pro- 

priated  is  indispensable  to    the  con-  ceed  in  it  with  the  same  powers  that 

stniction  of  the  road,  the  common  pleas  are  vested  in  the  County  Court  by  the 

has  jurisdiction  of  the  appeal.     Little  statute.     Virginia,     etc.,    R.    Co.    v, 

Miami  R.  Co.  v,  Perrin,  i6  Ohio  479.  Campbell,  22  Gratt.  (Va.)  437. 

PensaylTaala. — In   cases  where    the  Where  the  amount  allowed  for  com- 

law  gives  an  appeal,  the  Supreme  Court  pensation  for  land  taken  is  less  than 

will  not    examine  the    merits   of    an  five  hundred  dollars,  the  court  of  ap- 

award,  inquisition,   appraisement,   or  peals  has  not  jurisdiction  to  review  the 

similar  finding.    But  an  error  apparent  Judgment  of  the  court  belOw.     Rich- 

on  the  record  may  be  corrected  in  the  mond,  etc.,  R.  Co.  v.  Knopfifs,  86  Va. 

Supreme  Court,  and  the  power  is  not  981. 

limited  to  the  absence  of  a  right   of  1.  Bryant  v,  Knox,  etc.,  R.  Co.,  61 

appeal.    Delaware  Div.  Canal  Co.  t^  Me.  300. 

McKeen,  52  Pa.  St.  117.    An  appeal  8.  Matter    of    Metropolitan   El.  R. 

to  the  common  pleas  from  an  assess-  Co.,  57  Hun  (N.  Y.)  130. 

ment  of  damages  to  the  owner  of  prop-  S.  Bradley  v.  Northern  Pac.  R.  Co., 

ertj  taken    for   public   use,    entered  38  Minn.  254. 

under  the  Act  of  June  13,  1874  (P.  L.  Affld&Tlt  that  Appeal  la  Vot  for  Por- 

283),  vesta  in  that  court  exclusive  juris-  pose  of  Delay. — An   appeal   is  fatally 

diction  of  the  question  of  damages.    In  defective  when   the  required  affidavit 

re  Widening  of  Chestnut  8treet,  128  that  the  same  is  not  for  the  purpose 

Pa.  St.  214.    In  the  case  of  a   lateral  of  delay  has  been  omitted.     Hanover 

railroad,  the  supervisory  powers  of  the  Borough  Alley,  4  Pa.  Dist.   Rep.  160. 

courts  in   the  proceedings    to   assess  4.  Monagle    v.    Bristol    County,    8 

damages  extend  only  to  the  question  Cush.   (Mass.)  360;    Hartley  v.    fceo- 

of  damages,  the  necessity  of  the  road,  kuk,  etc.,  R.  Co.,  85  Iowa  455. 

wharf,  or  landing,  and  whether  or  not  5.  Waite  v.  Port  Reading  R.  Co.,  48 

the  wharf  or  landing  is  necessary  to  the  N.  J.  Eq.  346,  47  Am.  &  Eng.  R.  Cas. 

o^ner.    Youghiogeny  River  Coal  Co.  263,  holding  sixteen  days  not  an  un- 

p-  Robertson,  i  Pa.  Dist.  Rep.  809,  12  reasonable    time   under    the    circum- 

Pt.  Co.  Ct.  Rep.  I.  stances  of  the  case. 

^^JfWa.— Under  the  Code  of  i860,  6.  Norfolk  Southern  R.  Co.  v.  Ely, 

^'  '74i  S  1,  the    case  of   a   railroad  95  N.  Car.  77;  Bowers  v.  Braddock, 

company  asking  the  County  Court  to  172  Pa.  St.  59i5. 

ascertain  the  compensation' to  a  land-  Showing  Time  ofFUlng. — The  failure 

o^ner  for  the   land   proposed   to  be  of  the  county  clerk  to  indorse  upon 

taken  for  its  purposes,  which  has  re-  the  report  the  time  when  it  was  filed 
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tions.  In  some  it  is  sixty  days,^  in  others  thirty  days,'  and  in 
others  ten  days.* 

b.  Parties. — ^The  question  as  to  who  may  be  the  appellant  has 
already  been  considered.*  Where  the  landowner  appeals,  the 
condemning  corporation  is  the  proper  party  defendant,  and  via 
versa  ;^  but  in  highway  cases,  and  others  in  which  private  parties 
petition  for  the  improvement,  such  petitioners  are  the  proper 
defendants  on  a  landowner's  appeal,^  and  not  the  tribunal  or 
board  of  officers  by  whose  order  the  improvement  is  made.' 

Joiiidflr  of  PurtiM. — In  Illinois  and  Wisconsin  each  separate  owner 
may  have  his  damages  assessed  separately,  and  may  appeal  from 
the  judgment  without  joining  the  others.®     So,  in  Indiana^whttt 

in  his  office  will  not  preclude  a  partj  Missouri  Pac.  R.  Co.,  122  U.  S.  469; 

from   showing  when  it  was  actually  Gifford  v.  Republican  Valley,  etc.,  R. 

filed,  and  thus  establishing  that  the  ap-  Co.,  20  Neb.  538. 

peal  was  taken  within  the  prescribed  2.  Pruitt     v,     Shelbyville     Lateral 

time.     Kansas   City,  etc.,  R.  Co.   v.  Branch  R.  Co.,  2  Ind.  530;  Jamison?. 

Hurst,    42   Kan.    462.      See    also  St.  Burlington,  etc.,  R.  Co.,  69  Iowa  670; 

Louis,  etc.,  R.  Co.  v.  Quinn,  24  Kan.  Clark  v.  Maine  Shore  Line  R.  Co., Si 

370.  Me.  477;  Gwinner  v.  Lehigh,  etc.,  R. 

Serrlo*  ofOrdflr. — An  order  appoint-  Co.,  55   Pa.    St.     126;  Geissinger  v. 

ing  commissioners  in  proceedings  by  Hellertown,  133  Pa.  St.  522;  Bowers 

a  railroad  company  under  the   N.  Y.  v.  Braddock,  172  Pa,  St.  596;  Seattle, 

General  Railroad  Act  to  acquire  title  to  etc.,  R.  Co.  v,  O'Meara,  4  Wash.  17. 

lands  situate  in  C  county  was  granted  8.  Kansas  City,  etc.,R.  Co.  p.  Hurst, 

in  the  county  of  M,  October  30,  1873.  42  Kan.  462;  Norfolk  Southern  R.  Co. 

On  the  sixth  of  November  a  copy  of  the  i'.  Ely,  95  N.  Car.  77. 

order  was  served  by  mail  on  the  attor-  4.  See  snfra^  XV.  3.  Wko  may  Af- 

ney  for  the  landowners.     The  latter  feaL 

served  notice  of  appeal  May  14,  1874,  ^'  Baker  t'.  Windham,  25  Conn.  597; 

stating  therein  that  the  order  was  en-  Chase  r.  Sullivan  R.  Co.,   20  N.  H. 

tered  November  11,  1873.   A  motion  to  195 ;  Chicago,  etc.,  R.  Co.  r.  Butts,  55 

dismiss  the  appeal  was  made  upon  the  Kan.  660. 

notice  and   other   papers.     No   other  •.  Myers  7>.  Old  Mission,  etc..  Road, 

proof  of  the  time  of  entry  of  the  order  7  Iowa  315 ;  Deaton  v.  Polk  Countj,  9 

appeared.    Before  the  appeal  was  taken  Iowa  594. 

the  commissioners  made  their  report.  7.  Schmied  v,  Keeney,  72  Ind.  309. 

A  copy  thereof  reciting  the  granting  So,  also,  in  a  railroad  case,  where  sever- 

of  the  order  was  served  on  the  owner,  al  owners  of  separate   tracts  of  land 

who  appeared  and  opposed  the  confir-  sought  to  be  condemned  are  interested, 

mation    thereof.      An    order  of  con-  the  company  cannot,  by  a  single  ap- 

firmation  was  made,  but  the  owner  did  peal   in  which   the   board   of   county 

not  accept  the  compensation  awarded,  commissioners  is  recognized  as  the  ad* 

The  appeal  was  dismissed  by  the  gen-  verse  party,  transfer  the  entire  pro- 

eral  term.     This  was  held  to  be  error,  ceeding  to  the  District  Court,  so  as  to 

that  there  was  no  service  of  notice  of  affect  the  landowners.     Missouri  Pac. 

the  order  sufficient  to  limit  the  time  R.  Co.  v.  Gruendel  (Kan.  App.  1896), 

of  appeal,  and  that  the  appearance  of  44  Pac.  Rep.  439. 

the   appellant,   in    opposition   to    the  8.  Johnson  v.  Freeport,  etc.,  R.  Co., 

confirmation  of  the  report,  was  not  a  116  111.  521,  24  Am.  &  Eng.  R.  Cas. 

waiver  of  the  right  of  appeal.     Matter  266;    Washburn   v,   Milwaukee,  etc., 

of  New  York,  etc.,  R.  Co.,6oN.Y.  112,  R.  Co.,  59  Wis.  379,  20  Am.  &Eng.  R- 

folio-wing  Rensselaer,  etc.,  R.  Co.  v.  Cas.  235,  holding  that  if  the  railroad 

f)a\is,  43  N.  Y.  137.  company  desires  other  parties  to  be 

1.  California    Southern    R.   Co.   v.  before  Uie  court  for  its  protection  it 

Southern  Pac.  R.  Co.,  67  Cal.  59,  20  is  its  duty  to  bring  them  in,  and  that 

Am.  &  Eng.   R.  Ca^.  309.;  Clinton  v.  where^  in  such  case,  the  railroad  co% 
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separate  judgments  are  rendered,  one  defendant  may  appeal  alone.^ 
In  lowa^  where  damages  are  assessed  jointly  to  two  or  more,  one 
cannot  appeal  without  joining  the  others,  or  making  them  parties 
in  some  way  ;*  but  where  one  joint  owner  fails  to  claim  damages 
before  the  supervisors,  he  cannot  be  made  a  party  to  an  appeal  to 
the  Circuit  Court  at  the  instance  of  the  other  joint  owner.'  In 
Minnesota^  where  one  of  the  owners  is  a  married  woman  her 
husband  may  be  joined  with  her  in  an  appeal  from  the  award.^ 

c.  Filing  Exceptions — Bill  of  Exceptions.— In  the  matter 
of  perfecting  the  appeal  in  condemnation  cases  by  filing  excep- 
tions and  settling  a  bill  of  exceptions,  the  practice  is  largely 
assimilated  to  that  prevailing  in  appeals  generally.^ 

panj  has  also  appealed  from  the  whole  6.  Time   of  Filing    Ezceptloni  — /»- 

award,  both  appeals  may  be  tried  to-  diana, — Where  the  appeal  is  perfected 

gather,  with  all  the  parties  before  the  within  the  statutory  time  by  the  filing 

court.     But  see  Watson  v.  Mihvaukee,  of  exceptions,  the  respondent  may  file 

etc.,  R.  Co.,  57  Wis.  332.  excep^ons  after  the  expiration  of  the 

1.  Larsh  v.  Test,  48  Ind.  130.  time   to  appeal,    and  even   after  the 

2.  Chicago,  etc.,  R.  Co.  v.  Hurst,  cause  has  come  back  to  the  trial  court 
30  Iowa  73,  yV?//<?w^</ in  Cedar  Rapids,  upon  reversal.  Midland  R.  Co.  v, 
etc.,  R.  Co.  V,  Chicago,  etc.,  R.  Co.,  Smith,  125  Ind.  509,  44  Am.  &Eng.  R. 
60  Iowa  35,  10  Am.  &  Eng.  R.  Cas.  522.  Cas.  222. 

But  where  damages  for  right  of  way  The  Filing  of  Separate  Exo^ttona,  each 

are  awarded  jointly  to  the  owner  and  containing  some  valid  objection  to  the 

the  mortgagees  of  the  land,  upon  notice  assessment,  is  not  ground  for  demurrer, 

to  all  of  them,  the  mortgagor    may  though  all  might  have  been  included 

maintain  an   appeal  from   the  award  in  one  general  exception.     White  Wa- 

without  making  the  mortgagees  parties  ter  Valley  R,  Co.  v.  McCIure,  29  Ind. 

thereto.     Dixon  v,  Rockwell,  etc.,  R.  536. 

Co.,  75  Iowa  Tjc/i^  following  VAXiz^  V,  Tlie  Exceptloni  may  be  Amended,  pend- 

Chicago,  etc.,  R.  Co.,  57  Iowa  636,  5  ing  a  motion  to  strike  them  out,  by  the 

Am.  &  Eng.  R.  Cas.  617.  filing  of  an  additional  exception  pre- 

8.  Hanrahan  v.  Fox,  47  Iowa  102.  senting  a  question  triable  on  the  ap- 

4.  Wilkin  v,  St.  Paul,  etc.,  R.  Co.,  peal,  such  as  the  inadequacy  of  the 

22  Minn.  177.  damages.     Pittsburgh,  etc.,  K.  Co.  t;. 

Snbefeltation  of  Partlee. — A  railroad  Swinney,  59  Ind.  100. 

company  which  has  appropriated   pri-  BUI  of  Exceptlona.  —  In  Illinois  the 

vateproperty  for  right  of  way  purposes  report  or  award    and    the  judgment 

is  not  entitled,  on  appeal  to  the  Dis-  thereon  are  a  part  of  the  record,  and 

trict  Court  from  an  award  of  damages,  will  be  noticed  on  appeal  without  a 

to  have  a  third  party  substituted  and  bill  of  exceptions,  but  an  application 

made  a  party  in  its  stead,  on  the  ground  for  change  of  venue  is  not  a  part  of  the 

that  such  person  has  agreed  to  indem-  record  unless  made  so  by  bill  of  excep- 

nify  it  for  money  expended  for  right  tions.     Chicago,  etc.,  R.  Co.  v.  Mel- 

of  way.     Omaha  Southern  R.  Co.  v,  ville,  66  111.  329. 

Beeson,  36  Neb.  361.  In  Missouri  the  action  of  the  court 

While    condemnation    proceedings  in  taxing  against  the  defendant  costs 

were  pending  the  company  sold  all  of  accruing  after  the  setting  aside  of  the 

its  rights  and  property  to  a  new  cor-  commissioners'  report  is  a  matter  of 

poration,  and  under  Wis.   Rev.  Stat,  record  not  required  to  be  preserved  in 

1858,  c.  135,  §  I,  the  purchasing  com-  a  bill  of  exceptions.    St.   Louis,   etc., 

pany  was  substituted  as  a  defendant,  R.  Co.  tf.  Lewright,  113  Mo.  660.   Also, 

upon  motion,  but  no  notice  was  served  in   proceedings  instituted    under  the 

upon  the  company.    It  was  held  that  a  charter  of  the  condemning    party,  a 

judgment  against   it   without    notice  bill  of    exceptions    cannot    be    tidcen 

should  be  reversed.    Sturtevant  r.  Mil-  unless  authorized  by  the  charter,  and 

waukee,  etc.,  R.  Co.,  11  Wis.  61.  if  taken  will  form  no  part  of  the  record. 
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d.  Notice  OF  Appeal — (i)  Necessity  and  Sufficiency — Stendty. 
— Notice  of  appeal  must  be  given  when  the  statute  so  provides,^ 
and,  it  seems,  even  though  the  statute  is  silent  on  that  point* 

WftiTtr  of  Sotioe. — Laches  in  raising  the  objection  that  notice 
of  appeal  was  not  g^iven  will  waive  the  objection,'  but  the  mere 
appearance  of  the  respondent  in  the  appellate  court  as  a  witness,^ 
or  for  the  purpose  of  moving  to  dismiss  the  appeal,  is  no  waiver 
of  the  notice  or  of  defects  therein.* 

8iiflelflB0j. — One  notice  of  appeal  is  sufficient,  though  there  be 
separate  awards  for  different  tracts  belonging  to  the  same  owner, 
in  the  same  countv.*  The  notice  may  be  signed  by  the  attorney 
for  the  appellant^  It  must  point  out  with  particularity  the  errors 
and  defects  complained  of.'  But  it  need  not  describe  the  land 
taken,'  nor  state  the  steps  already  taken  in  the  matter  of  perfecting 
the  appeal,*^ 

(2)  Service  and  Filing, — Any  one  not  a  party  may  serve  the 
notice  of  appeal.^*  Service  upon  a  director  of  the  condemning 
company  is  service  upon  fhe  company  ;**  and  service  upon  the 

Hannibal,  etc.,  R.  Co.  v.  Morton,   27  4.  People  v,  Osborn,  20  Wend.  (X. 

Mo.  317.     A  motion  asking  the  court  Y.)  186. 

to  award  a  jury  to  assess  damages  is  5.  Spurrier  v.  Wirtner,  48  loim^Sd. 

not  a  part  of  the  record  proper.     The  Contra^  see  Robertson  v,  Eldora  R., 

record  proper  is,  by  law,  the  petition,  etc.,  Co.,  27  Iowa  245. 

summons,   and  all   subsequent  plead-  •.  Neff  v.  Chicago,  etc.,  R.  Co.,  14 

ings,   including  the  verdict  and  judg-  Wis.  370;  Larson  v,  Superior  Short 

ment.    If  any  error  is  apparent  on  the  Line  R.  Co.,  64  Wis.  59,  22  Am.  & 

face  of  the  record  proper  the  Supreme  ,  Eng.  R.  Cas.  165. 

Court    will     reverse    the  judgment,  And  a  single  notice  that  several  per- 

whether  exceptions  were  taken  or  not.  sons  whose  lands  have  been  taken,  each 

Kansas  City,  etc.,  R.  Co.  f.  Carlisle,  acting  severally  and  for  himself,  appeal 

94  Mo.  166.  from  the  award  made  to  each  of  them, 

1.  Butte  County    v,    Boydstun,  68  is  sufficient.     Larson  z\  Superior  Short 

Cal.  189;  Burlington,  etc.,  R.  Co.  v.  Line  R.  Co.,  64  Wis.  59. 

Sinnamon,  9  Iowa   293;  Maxwell   v.  7.  Weyer  v.  Mil^-aukee,  etc.,  R.Co., 

La  Brune,  68  Iowa  689;  Morris  Aque-  57  Wis.  329, 10  Am.  &  Eng.  R.Cas.  508. 

duct  V,  Jones,  36  N.  J.   L.  206;  Matter  S.  Flint,  etc.,  R.  Co.  v.  Detroit,  etc., 

of  Metropolitan  El.  R.  Co.,  57  Hun  R.  Co.,  64  Mich.  350. 

(N.  Y.)  130;  Neff  v.  Chicago,  etc.,  R.  9.  Chase  v,  Sulli\'an  R.  Co.,  ao  N. 

Co.,   14  Wis.  370;   Burns   v.    Spring  H.  195. 

Green,    56    Wis.     239.     Contra^     see  10.  Andrews  t'.  Marion,  23 Minn.  372. 

Dubuque,   etc.,   R.   Co.  v,   Shinn,    5  11.  Conway    v,  McGregor,  etc.,  R. 

Iowa  516;  Weyer  v.  Milwaukee,  etc.,  Co.,  43  Iowa  32,    holding,  however, 

R.  Co.,  57  Wis.  329.  that  only  an  officer  can  collect  fees  for 

a.  Highway  Comers    v.    Claw,    15  service.     And    see    generally   article 

Johns.  (N.  Y.)  537.  Appeals,  vol.  2,  p.  221  etseq, 

FaUim  to  QlT6  VoUoo — ^DLunlaaal.—  Blmlfr. — ^The  sheriff  who  conducts 

But  where  each  party  appeals,  the  fail-  proceedings  for  the  condemnation  oft 

ure  of  one  party  to  give  notice  will  not  right  of  way  is  in  no  sense  a  party  to 

warrant  the  dismissal  of  his  appeal,  the  proceedings,  and  he  is  not  disquali- 

Republican  Valley  R.  Co.  v.  Linn,  15  fied  from  serving  notices  of  appeal  from 

Neb.  234,    14  Am.  &   Eng.    R.   Cas.  an  award  made  therein.    Cedar  Rap- 

198.  ids,  etc.,  R.  Co.  v,  Chicago,  etc.,  R. 

S.  Selma,  etc.,  R.  Co.  v.  Gammage,  Co.,  60  Iowa  35,  10  Am.  &  Eng.  R. 

63  Ga.  604,  I  Am.  &  Eng.  R.  Cas.  41.  Cas.  522. 

In  this  case  the  record  showed  laches  12.  Iowa  Rev.,  %  2825;  Robertson  r. 

fpr  nine  years.  Eldora  R.,  etc.,  Co.,  27  Iowa  245,  hold- 
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attorney  of  the  respondent  is  good  service.*  Service  on  the 
deputy  sheri£F  is  service  on  the  sheriff,  where  the  latter  knows  of 
the  appeal  and  directs  service  to  be  so  made.*  Failure  to  file  the 
notice  with  the  clerk,  when  that  is  required,  is  fatal  to  the  juris- 
diction of  the  court.* 

e.  Security.  (See  in  general  article  Appeal  Bonds  and  Un- 
dertakings, vol.  I,  p.  963.) — Keoeuity. — Security  on  appeal  is  not 
indispensable  in  all  cases.  Where  not  required  by  statute,*  or  by 
the  court  granting  the  appeal,  the  appellate  court  is  not  neces- 
sarily without  jurisdiction  because  of  the  omission  to  give 
security.*  Where  the  landowner  appeals  he  need  not,  ordinarily, 
file  a  bond,®  but  in  some  jurisdictions  he  must  do  so.'^  Still  his 
omission  to  file  a  bond  will  not  of  itself  operate  to  dismiss  the 
appeal,  as  in  such  a  case  the  court  can  require  one  to  be  filed,^  or 

ing  that  even  if  such  service  were  not  Black    v,    Chicago,  etc.,    R.   Co.,  18 

good,  an  appearance  bj  the  company  Wis.  208. 

to  object  to  it  would  operate  as  a  gen-  S.  Klein  f.  St.  Paul,  etc.,  R.  Co.,  30 

eral  appearance,  and  cure  the  defect.  Minn.  451,  holding  that  the  defect  was 

I.  Hahn  v.  Chicago,  etc.,  R.  Co.,  43  not  cured  bj  the  company  executing 

Iowa  333,  holding  that  it  is  not  essen-  and  filing  a  bond,  immediately  after 

tial  that  service  be  also  made  upon  the  the  service  of  the  notice,  conditioned 

sheriff.    Contra,^  see  Hartman  v.  Belle-  to  pay  appellant  whatever  sum  might 

ville,  etc.,  R.  Co.,  64  111.  24.     And  see  be  awarded  her  upon  such  appeal,  nor 

generally  article  Appeals,  vol.  2,  p.  by  moving  the  court  to  dismiss  the  ap- 

222.  peal  for  such  want  of  jurisdiction. 

J.  Waltmeyer  r.  Wisconsin,  etc.,  R.  4.  Robertson  v.  EldoraR.,  etc.,  Co., 

Co.,  64   Iowa  688,  20  Am.  &  Eng.  R.  27  Iowa  245 ;  Gurney  v.  St.  Paul,  36 

Cas.  394.  Minn.  163 ;  Nebraska  R.  Co.  v.    Van 

Whore  the  Statnte  Beqnires  Bexrlce  on  Dusen,  6   Neb.  160;   Gettysburg  Me- 

Ui" Agent"  only,  without  designating  morial  Assoc,  v.  Sherfy,   117   Pa.  St. 

the  kind  of  agent,  service  on  a  civil  256,  followed  in  Perry's  Appeal  (Pa. 

engineer  in  charge  of  the  surveys  and  i888),  13  Atl.  Rep.  66. 

location,  and  of  an  office  of  the  com-  6.  Peoria  County  v.  Harvey,  18  111. 

pany  within  the  county,  is  good.  Jam-  364.     Contray  see  Schwede  v.  Burns- 

ison  V,   Burlington,  etc.,  R.  Co.,   69  town,  35  Minn.  468. 

Iowa  670,  27  Am.  &  Eng.  R.  Cas.  413.  6.  Robertson  x\  Eldora  R.,  etc.,  Co., 

Town  CommlsBlonen. — A  require-  27  Iowa  245. 
ment  that  notice  be  served  on  the  com-  7.  Grinnell  v,  Mississippi,  etc.,  R. 
missioner  or  commissioners  of  a  town  Co.,  18  Iowa  570;  Missouri  River,  etc., 
means  that  all  the  commissioners  shall  R.  Co.  t^  Owen,  8  Kan.  409;  Beck- 
be  senred  if  there  is  more  than  one.  with  v,  Kansas  City,  etc.,  R.  Co.,  28 
People  V,  Lawrence,  54  Barb.  (N.  Y.)  Kan.  484,  10  Am.  &L  Eng.  R.  Cas.  44.2. 
5^«  When  Beqnlred  and  wlien  Not. — It  a 

8«r?lee  on  Board  of  Aldennen. — Mo.  landowner  is    not  entitled  to  have  a 

R^ev.  Stat.  1889,  $   1589,  in  providing  jury  assess  his  damages,  the  legisla- 

that,  in  case  of  appeal  from  assessments  ture  may  require  of  him  a  bond  on  ap- 

of  damages  for  property  taken  for  pub-  peal;  if  he  is  so  entitled,  the  right  is 

lie  use  by  cities,  notice  of  appeal  shall  secured  by  the  appeal  given  by  sections 

l>e  given  to   the  board  of   aldermen,  22  and   23,   chapter  34,    Minn.    Gen. 

does  not    require   such  notice   to  be  Stat. ;  and  section  24,  requiring  of  him 

served  on  the  board  while  in  session,  a  bond,  with  sureties,  on  such  appeal, 

Edina  v.  Shoot,  129  Mo.  354.  may  be  treated  as  nugatory.     Weir  v, 

■wfloe  on  Glork. — Where  notice   is  St.  Paul,  etc.,  R.  Co.,  18  Minn.  155. 

required  to  be  served  on  the  clerk  of  8.  Robertsons.  EldoraR.,  etc.,  Co., 

the  court,  filing  it  with  him,  with  no-  27  low^a  245. 

tice  of  its  contents,  though  informal,  is  Contrary  Doctrine.  —  In  proceedings 

good  as  against  a  mption  to  dismiss,  by  the  appellant  to  acquire  title  to 
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dismiss  the  appeal  at  its  option.^  Where  several  appeal  one  may 
be  security  for  another,  and  on  the  consolidation  of  such  appeals 
no  outside  security  will  be  required.* 

Sttffidaney. — A  bond  signed  by  the  appellants  only  is  not  a 
compliance  with  the  statute,'  neither  is  a  bond  signed  by  the  surety 
only  and  not  specifying  any  amount  in  which  he  is  held  liable.^ 
The  description  of  the  premises  in  the  bond  may  be  aided  by  a 
reference  therein  to  the  report  of  the  commissioners,  where  the 
land  is  accurately  described.'' 

niing ;  ApproTal ;  AmendiBg. — The  clerk  is  usually  the  proper  officer 
to  approve  the  appeal  bond,^  and  it  should  be  filed  with  him  and 
not  with  the  sheriflJ    Where  the  bond  does  not  correspond  with 

lands  for  the  purposes  of  its  railroad,  statute,  is  not  in  all  cases  fatal  to  the 

under  Minn.    Gen.  Stat.,    c.   34,   the  jurisdiction  of    the    appellate   court 

owner  having  appealed  to  the  i3istrict  So   held    where  the  bond  was  condi- 

Court  from  the  award  of  the  commis-  tioned  that  the  appellant  would  pros- 

sioners,  the  company,  in  order  to  ob-  ecute  the  appeal  without  unnecessary 

tain  the  right  to  go  on  with  the  con-  delay,  and  pay  all  costs  and  damages 

struction  of  its  road  over  the  lands,  aw^arded  against  him,  the  bond  being  in 

notwithstanding    the  appeal,   filed    a  the  sum  of  five  hundred  dollars,  and  the 

bond  under  section  23  of  said  chapter,  award  being  in  the  sum  of  onethousand 

and  took  possession  of  the  lands.    Aft-  four  hundred  and  eighty  dollars.   Chi- 

er  verdict  and  judgment  in  the  Dis-  cago,  etc.,  R.  Co.  v.  Abilene  Town-Site 

trict  Court  the  company  appealed  to  Co.,  42  Kan.  97,  104. 

the  Supreme  Court,  filing  the  proper  S.  Kansas  City,  etc.,  R.  Co.  v.  Hurst, 

bond  for  costs,  etc.     Upon  an  applica-  42  Kan.  462. 

tion  to  the  Supreme  Court  by  tlie  re-  6.  Missouri  River,  etc.,  R.  Co.  v. 

spondent   for  an  order  requiring   the  Owen,  8  Kan.  409;  Saint  Joseph,  etc, 

,  company  to  file  a  new  bond  under  that  R.  Co.  v,  Orr,  8  Kan.  419,  where  the 

section,  and  to  make  a  deposit  of  the  bond  having  been  approved  bj  the 

damages  awarded  by  the  verdict,  or  commissioners  instead  of  the  county 

that,  in  default  thereof,  the  appeal  be  clerk,  a  new  bond  was  permitted  to  be 

dismissed,  said  application  alleging  the  filed. 

insufficiency  of  the  bond  so  filed  by  the  7.  Iowa  Rev,  Stat.,  c.  55 ;  Grinnell  v. 
company  under  section  23,  it  was  held  Mississippi,  etc.,  R.  Co.,  18  Iowa  570. 
that  the  Supreme  Court  has  no  author-  Tim*  of  FUlnc- — The  owner  of  the 
ity  to  require,  as  a  condition  of  retain-  land  took  an  appeal  from  the  assess- 
ing an  appeal,  that  the  appellant  secure  ment  of  the  commissioners  to  the  Dis- 
the  judgment  below.  Rippe  v.  Chica-  trict  Court  by  executing  within  proper 
go,  etc.,  R.  Co.,  22  Minn.  44.  time  and  with   one    good  surety  an 

1.  Beckwith  v,  Kansas  City,  etc.,  R.  imdertaking,  which  undertaking  was 
Co.,  28  Kan.  484,  10  Am.  &  Eng.  R.  approved  by  the  county  clerk  within 
Cas.  442.  proper  time,  but  was  not  marked  filed 

2.  Leffel  v,  Obenchain,  90  Ind.  50.        within   proper    time.     The  case   was 
8.  McVey  v,  Heavenridge,  30   Ind.     afterward  tried  in  the  District  Court, 

100.  the  railroad  company  appearing  and 

4.  St.  Louis,  etc.,  R.  Co.  v,  Morse,  contesting    the      appeal    on     certain 

50  Kan.  99;  McVey  xy.  Heavenridge,  grounds  and  contesting  the  damages, 

30  Ind.  100,  holding  that  in  such  cases  but  not  raising  the  question  that  the 

the  appellate  court  does   not  obtain  appeal   bond  had    not    been  filed  in 

sufl&cient    jurisdiction   to  permit   the  proper  time;  and  no  such  question  was 

bonds  to  be  amended  or  supplied  by  raised  in  the  Supreme  Court  by  the 

new  bonds.  petition  in  error,  but  was  raised  for 

Fallnre  to  Condltloii  Bond  in  Proper  the  first  time  by  the  brief  of  counsel 

Penalty. — It  seems  that  the  failure  to  in  the  Supreme  Court.     It  was  held 

condition   the    bond   in  a  penalty  of  that  the   Supreme  Court  would  not 

double    the    amount    of    the    award,  consider  the  question.    St  Louis,  etc.* 

though  such  a  penalty  is  required  by  R.  Co.  v.  Wilder,  17  Kan.  239. 
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the  requirements  of  the  charter  under  which  the  proceedings  are 
had,  the  general  law  relating  to  amendments  of  appeal  bonds  will 
apply,  and  the  bond  may  be  amended  thereunder  J 

/.  The  Record  and  What  It  must  Show — (i)  In  General. 
— The  record  must  show  affirmatively  all  facts  necessary  to  give 
the  court  jurisdiction,'  and  that  there  was  error  in  the  proceedings 
below.'  The  grounds  of  objection  must  also  appear  in  the 
record.* 

(2)  When  it  must  Contain  the  Evidence. — Unless  the  evidence 
appears  in  the  record,  the  appellate  court  will  not  reverse  a  verdict 


1.  Selma,  etc.,  R.  Co.  v.  Gammage,  tan  R.  Co.  v.  Taber,  7  Misc.  Rep.  (N. 

63  Ga.  604,  I  Am.  &  Eng.  R.  Cas.  41.  Y.  Supreme  Ct.)  347. 

See  generally  article  Appeal  Bonds  Certlfioate  of  Sheriff. — ^An  objection 

AND  Undertakings,  vol.  i,  p.  963.  to  the  method  adopted  by  a  sheriff  in 

2.  White  V.  Memphis,  etc.,  R.  Co.,  impaneling  a  jury  to  assess  the  dam- 

64  Miss.  566.  ae;es  cannot  be  considered  by  this  court, 
AUempt  to   Agree. — In  proceedings  ifthe  facts  stated  in  the  objection  are 

for  the  condemnation  of  private  prop-  not  sustained  by  the  certificate  of  the 

erty  for  public    uses,   in  conformity  sheriff.    Childs  v.  New  Haven,  etc., 

with  the  Mo.  Act  of  March  10,  1849  Co.,  133  Mass.  253,  14  Am.  &  Eng.  R. 

(Sess.  Acts  1849,  p.  593),  as  a  general  Cas.  352. 

rule  it  must  appear  from  the  record  S.  Toledo,  etc.,  R.  Co.  v,  Dunlap,  47 

that  an  attempt  has  been  made  to  pur-  Mich.  456,  5  Am.  &  Eng.  R.  Cas.  378; 

chase  the  land  of  the  owner,  before  Hannibal,  etc.,  R.  Co.  v.  Muder,  49 

it  can   be    appropriated   in  invitum.  Mo.    165;    Quincy,   etc.,   R.    Co.   t/. 

But  where  the  owner  appears  in  court  Ridge,   57  Mo.  599;    Kansas  City  v. 

after  the  time  for  filing  exceptions  is  Kansas  City,  etc.,  R.  Co.,  84  Mo.  410; 

past,  and  obtains  leave  to  file  them  on  Coster  v.  New  Jersey  R.,  etc.,  Co.,  24 

condition  of  waiving  all  objections  save  N.  J.  L.  730,  affirming  23  N.  J.  L.  227 ; 

as  to  the  sufficiency  of  the  damages,  he  Matter  of  Buffalo,  etc.,  R.  Co.,  59  Hun 

cannot  afterward  avail  himself  of  the  (N.  Y.)  626,  37  N.  Y.  St.  Rep.  343; 

failure  of  the  record  to  show  such  at-  Sturtevant  v,  Milwaukee,  etc.,  R.  Co., 

tempt  at  bargain.    U.  S.  v.  Reed,  56  11  Wis.  63. 

Mo.  565.  niuitration. — On  an  appeal  from  a 

Kit. — Where,  in  assessment  of  dam-  judgment  in    condemnation  proceed- 

Ages,  a  plat  is  used,  the  plat  must  ap-  ings,  plaintiff's  only    assignment   of 

pear  on  the  record.    Missouri  Pac.  R.  error  was  **  the  action  of  the  learned 

Co.  V,  Hays,  15  Neb.  224,  14  Am.  &  judge  at  the  trial,  after  the  jury  had 

Eng.  R.  Cas.  177.  been  sworn,  in  calling  before  him  one 

Traniorlpt. — A  paper  headed  "  Tran-  of  the  counsel  for  appellant  and  the 

script,"  but  consisting  only  of  a  certi-  counsel  of  said  company  respondent 

fied  copy  of  the  report  of  the  commis-  and  saying  to  them  :  *  I  will  not  allow  a 

sioners  appointed  by  the  county  judge  verdict  in  this  case  for  more  than  four 

to  assess  the  damages,  etc.,  containing  thousand  dollars  to  stand.' "     Nothing 

theirassessment  and  award  of  damages,  was  printed  in  appelhint's  paper  book 

is  sufficient  to  give  the  appellate  court  except  the  names  of  the  parties,  the 

jurisdiction  of  the  cause.     Nebraska,  history  of  the  case,  the  assignment  of 

etc.,  R.  Co.  v.  Storer,  22  Neb.  90.  the  error,  and  argument.    In  appellee's 

innntes  of  Proceedings  Below. — Where  paper  book  it  was  stated  that  no  bill  of 

*n  appeal  is  taken  from  an  order  deny-  exception  had  been  sealed  in  the  case, 

ing  costs  in  eminent  domain  proceed-  and  that  the  language  of  the  trial  judge 

^np,  it  is  not  necessary  to  print  the  had  been  misstated.     It  was  held  that 

minutes  of  the  proceedings  before  the  the  judgment  should  be  affirmed.   Har- 

commissioners   where  the  same  were  ris  x\  Schuylkill  River  East  Side  R. 

not  considered  by  the  court  below  on  Co.,  156  Pa.  St.  252. 

the  question  of  costs,  as  they  cannot  4.  Walker  t;.  Boston,  etc.,  R.  Co.,  3 

be  considered  on  the  appeal.    Manhat-  Cush.  (Mass.)  i. 
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and  judgment  of  condemnation  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence.^  Nor  can  the  appellate  court  say,  in 
such  a  case,  that  the  instructions  of  the  court  were  calculated  to 
mislead  the  jury  ;^  nor  whether  the  question  of  the  necessity  of  the 
taking  was  properly  decided  ;^  nor  whether  a  view  of  the  premises 
was  properly  ordered.*  The  evidence  not  being  preserved  in  the 
record,  the  appellate  court  will  presume  that  there  was  evidence 
justifying  the  action  of  the  court  below  in  confirming  the  report 
of  the  commissioners,'^  and  affidavits  dehors  the  record  will  not  be 
received  to  show  the  contrary.* 

7.  Hearing  and  Betennination— it.  What  Questions  Are  up 
FOR  Review. — ^Ordinarily  only  questions  of  law  are  open  for 
consideration  on  the  appeal,  questions  of  fact  being  conclusively 
determined  in  the  court  belowJ     But  where,  under  the  statute, 

1.  Midland  Pac.  R.  Co.  v.  McCart-  held  that  such  assignments  of  error 
ney,  i  Neb.  398,  followed  in  Midland  could  not  be  considered;  that  thceri- 
Pac.  R.  Co.  V.  Williamson,  i  Neb.  406;  dence  could  not  be  supplied  by  ordi- 
Midland  Pac.  R.  Co.  v.  Day,  i  Neb.  nary  affidavits.  Baltimore,  etc.,  R.  Co. 
407;  Midland  Pac.  R.  Co.  v,  Newman,  v.  Sixth  Presbyterian  Church,  91  U. 
I  Neb.  408.  S.  127. 

2.  Peoria,  etc.,  R.  Co.  v.  Barnum,  7.  Lee  v.  Tebo,  etc.,  R.  Co.,  53 
107  111.  160,  14  Am.  &  Eng.  R.  Cas.  Mo.  178;  Combs  v.  Smith,  78  Mo.  33; 
331,  holding  also  that  where  the  jury  Patten's  Petition,  16  N.  H.  277;  Mat- 
view  the  premises  over  which  a  right  ter  of  Union  El.  R.  Co.,  113  N.  Y. 
of  way  is  sought  to  be  established,  and  275,  affirming  ^'^  Hun  (N.  Y.)  609,  17 
no  other  evidence  is  given,  the  in-  N.  Y.  St.  Rep.  630. 
structionsgivencanonly  be  considered  QoMttoni  WUch  may  be  Bailed.— 
as  abstract  propositions  of  law.  Such  questions  as  whether  the  com- 

8.  San  Francisco  v,  Kiernan,  98  Cal.  pany  had  a  legal  right  to  take  the  prop- 

614.  erty  in  question.  Northern  R.  Co.  v. 

4.  Rozell  V.  Anderson,  91  Ind.  591.  Concord,  etc.,  R.  Co.,  27  N.   H.  18^; 

6.  Huston   V.    Clark,    112  111.   344;  or  whether  the  appraisers  were  legallj 

Baltimore,  etc.,  R.  Co.  v.  Sixth  Pres-  qualified  to  act,  may  be  raised.    Kel- 

byterian  Church,  91  U.  S.  127.  logg  v.  Price,  42  Ind.  360. 

6.  Rondout,  etc.,  R.  Co.  v.  Field,  The  court  may,  in  a  proper  case, 

38  How.  Pr.  (N.  Y.  Supreme  Ct.)  187 ;  order  an  issue  to  be  made  up  between 

New  York,  etc.,  R.  Co.  v,  Corey,  5  the  parties  as  in  an  action  of  trespass 

How.  Pr.  (N.  Y.  Supreme  Ct.)  177;  quart  clausum,     Philadelphia,  etc., R. 

New  York,  etc.,  R.  Co.  v.  Coburn,  6  Co.  v,  Smick,  2  Whart.  (Pa.)  273. 

How.     Pr.     (N.    Y.    Supreme     Ct.)  Necessity  of  Taking. — But  the  ap- 

223.  pellate  court  will  not  interfere  with  the 

niuitratlon. — Church  officials  in  the  conclusions  of  the  court  below  as  to  die 
District  of  Columbia  made  application  necessity  of  the  taking,  if  reached  after 
to  a  justice  for  ^  jury  to  assess  dam-  due  proceedings,  the  power  to  con- 
ages  to  the  church  property  by  reason  demn  having  been  duly  proved,  and 
of  laying  a  track  in  front  of  the  build-  the  purpose  being  a  public  one.  Mat- 
ing and  operating  trains  thereon,  and  ter  of  Union  El.  R.  Co.,  113  N.  Y. 
for  maintaining  a  depot  near  the  275,  o^rmi 9^49  Hun  (N.  Y.)6o9,i7 
church  building.  The  inquest  was  N.  Y.  St.  Rep.  630. 
held,  and  the  marshal  certified  the  Order  for  Possession. — Nor  will  an 
warrant  and  inquisition  to  the  Supreme  order  for  possession,  made  by  the  court 
Court  of  the  District.  The  railroad  below  after  the  allowance  and  perfect- 
company  appeared  and  assigned  vari-  ing  of  the  appeal,  authorizing  the  peti- 
ous  errors  based  on  the  improper  ad-  tioner  to  enter  upon  the  premises 
mission  of  evidence  in  hearing  the  pending  the  appeal,  be  involved  in  the 
inquest,  but  the  evidence  was  in  no  appeal.  Lake  Shore,  etc.,  R.  Co.  v. 
YfSLy  made  part  of  the  record.    It  was  Chicago,  etc.,  R.  Co.,  100  111.  21. 
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the  whole  case  is  before  the  court  on  appeal,  all  questions  affecting 
the  substantial  rights  of  the  parties  will  be  considered.  In  such 
cases  the  trial  on  appeal  is  de  novo^  and  upon  a  subsequent  appeal 
to  the  court  of  last  resort  the  rulings  of  the  court  below  wiU  be 
reviewed,*  and  set  aside  or  reversed  if  found  to  be  erroneous.' 

b.  Intendments — Pwwimptioii  of  Eegnlarfty,  GeneraUy. — Where  the 
evidence  heard  in  the  court  below  in  condemnation  proceedings 
is  not  preserved  in  the  record  on  appeal,  every  presumption  will 
be  indulged  by  the  appellate  court  in  favor  of  the  findings  of  the 
court  below  upon  all  questions  of  fact.^  The  same  rule  applies 
to  objections  to  the  qualifications  of  jurors,^  or  to  the  oath 

Authority  of  Officers  and  Directors.  104  III.  323,  10  Am.  &  Eng.  R.  Cas.  14; 

— And  collateral  inquiries  will  not  be  Matter  of  New  York,  etc.,  R.  Co.,  59 

made  into  the  authority  of  particular  Hun  (N.  Y.)  615,  35  N.  Y.  St.  Rep. 

officers  or  directors  of  the  petitioner  to  540,  affirmed  in  128  N.  Y.  617.     As  to 

manage  its  affairs.     In  re  Minneapo-  presumptions  on  appeal  generally,  see 

lis,  etc.,  R.  Co.*8  Petition,  36  Minn,  article  Appeals,  vol.  2,  p.  420  et  seq. 

481,  30  Am.  &  Eng.  R.  Cas.  279.  Oaltfomla   Rule. — Under   Ual.  Code 

1.  Indiana. — Kemp  v.  Smith,  7  Ind.  Civ.  Pro.  no  findings  of  fact  are  im- 

471 ;  Heady  v.  Vevay,  etc.,  Turnpike  plied   in  support  of  a  judgment,  but 

Co.,  52  Ind.  117;    Keicher  v.  Killbuck  where  the  facts  are  found  it  must  ap- 

Turnpike  Co.i   33  Ind.   333;  Hays  v.  pear  affirmatively  that  they  support  the 

Parrish,  52  Ind.  132;  Bowers  r.  Snyder,  judgment.     So  where   the   record  on 

66  Ind.   340;    Turley   v.   Oldham,   68  appeal  shows  that  the  court  found  gen- 

Ind.  114;  Schmied  r.  Keeney,  72  Ind.  erally  the  value  of  the  land  taken  and 

309;  Corey  v.  Swagger,  74  Ind.  211.  the  damages  to  the  remainder  of  the 

Maryland, — ^Tide  Water  Canal  Co.  tract,  but  it  does  not  appear  that  these 

V.  Archer,  9  Gill  &  J.  (Md.)  479.  values  were  estimated  on  a  gold  basis, 

Missouri, — Sedaliat^.  Missouri,  etc.,  a  judgment  in   gold   coin   cannot   be 

R.  Co.,  17  Mo.  App.  105.  sustained.    NorlJi  Pac.  R.  Co.  v.  Rey- 

Pennsylvania. — Hibberd's  Appeal,  2  nolds,  50  Cal;  90. 

Pa.  Dist.  Rep.  28.  Notloe  of  Intention  to  Apply  for  CSon- 

Vermont, — Hooker    v.    Montpelier,  damnation.  —  So  if  it  appear  by  the 

etc.,  R.  Co.,  62  Vt.  47.           *  record  that  the  notice  of  intention  to 

Wisconsin. — Wooster  t^.  Sugar  River  apply  for  condemnation,  which  is  not 

Valley  R.  Co.,  57  Wis.  311,  10  Am.  &  in  the  record,  was  satisfactory  to  the 

Eng.  R.  Cas.  499.  court  below,  the  appellate  court  will 

J.  St.  Joseph    Terminal   R.  Co.  v.  presume  that  such  notice  was  sufficient. 

Hannibal,  etc.,  R.  Co.,  94  Mo.  535.  Coster  v.  New  Jersey  R.,  etc.,  Co.,  23 

The  county  commissioners   having  N.  J.  L.  227,  affirmed  in  24  N.  J.  L. 

awarded  damages  for  land  taken  for  a  730. 

railroad,  and   the  respondents  having  Wliat  Lands  CSonsldered. — The  court 

had  their  estimate  revised  by  a  jury,  will  also  presume  that  the  findings  of 

who  also  awarded  damages,  and  the  the   inferior  court  as   to  what  lands 

verdict   of   the  jury  having  been  ac-  were  considered  by  the  jury,  pursuant 

cepted  by  the  Court  of  Common  Pleas,  to  the  notice,  in  making  the  assessment, 

it  is  open  to  the  respondents  on  appeal  were    correct.     Mississippi,    etc.,     R. 

to  insist  that  no  damages  could  legally  Co.  v.  Byington,  14  Iowa  572. 

be  assessed  against   them.     Com.   v.  Where  the  PlalntUT's  Title  le  a  Bulijeet 

Boston,  etc.,R.  Co.,3Cush.(Mass.)  25.  of  Inquiry,    the  evidence    not   being 

8.  Peninsular  R.  Co.  v.  Howard,  20  carried  up,  the  decision  of  that  ques- 

Mich.  18;  Port  Huron,  etc.,  R.  Co.  v.  tion  by  the  jury  will  be  presumed  to 

Voorheis,  5oMich.  506,  14  Am.  &  Eng.  have  been  right.     Directors  of  Poor  v. 

R.-  Cas.  227;  Toledo,  etc.,  R.  Co.  v.  Wrightsville,  etc.,  R.  Co.,  7  W.  &  S. 

Munson,  57  Mich.  42,  20  Am.  &  Eng.  (Pa.)  236. 

R.  Cas.  410.  6.  Chesapeake,  etc.,  R.  Co.  v»  Pat- 

4.  Fisher  v.  Chicago,  etc.,  R.  Co.,  ton,  9  W.  Va.  648. 
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administered  to  them  or  to  the  commissioners,^  and  to  the  allow- 
ance of  amendments,*  rulings  as  to  the  right  to  open  and  dose,' 
and  to  the  action  of  the  court  in  setting  aside  the  commissioners' 
report.* 

Primmptios  in  Vatot  of  Award  of  Damagea. — ^Where  the  jury  award  a 
gross  sum  for  the  value  of  the  land  taken  and  damages  to  that  not 
taken,  it  will  be  presumed,  in  the  absence  of  the  evidence  in  the 
record,  that  the  finding  was  justified.^  But  it  will  not  be  pre- 
sumed that  the  jury  allowed  damages  upon  improper  grounds,*  or 

1.  Bronnenburg   v.   O'Bryant,    159  j uries  were  taken  into  consideration  bj 

Ind.  17.  the  tribunal  making  the  assessment, 

The  recitals  of  an  award  showed  that  and  included  in  the  award.    Furnisi 

commissioners  were  appointed  under  v,  Hudson  River  R.  Co.,  5  Sandf.  (N. 

the  company's  charter,  and  that  before  Y.)  551 ;  Hunt  v.  New  York,  etc,  R. 

making  the  award  they  took  the  oath  Co.,  99  Ind.  593,  20  Am.  &  Eng.  R. 

** required  by   law;''  but  it    did    nt>t  Cas.  436,  holding  that  the   Supreme 

appear  when  they  were  appointed,  nor  Court  will  presume,  in  the  absence  of 

what  was  the  form  of  their  oath.    The  the  evidence  adduced  at  the  trial,  thai 

award  was  made  after  the  passage  of  if  the  quantity  of  land  appropriated 

the  Wis.  General  Railroad  Act  of  187a,  was  augmented,  or  the  damages  of  the 

which   prescribed  a  different  form  of  owner    increased,    by    reason   of  an 

oath  from  that  prescribed  by  the  com-  amendment  of  the  description  of  the 

pany's  charter.    It  was  held  that  the  land  sought   to  be  taken,  these  facts 

court  would  presume,  in  favor  of  the  w^ere  considered  by  the  jury  in  making 

legality  of  the  acts  of  the  commission-  their  assessment, 
ers,  that  they  were  appointed  before        «.  Parker  v.  Boston,  etc.,  R.  Ca,  3 

the  passage  of  the  general  statute,  and  Cush.  (Mass.)  107. 
that    they  took  the   oath    prescribed        niiuferatioiia.  —  The     charge    com- 

therein.     Lyon  v.  Green  Bay,  etc.,  R.  plained  of  was  an  express  instruction 

Co.,42  Wis. 538,  <fM/i»^fr/>ili/i^ Moore  allowing    double    damages;    but  the 

V,  Superior,  etc.,  R.  Co.,  34  Wis.  173;  amount  of  the  verdict  not  appearing 

Bohlman  v.  Green  Bay,  etc,  R.   Co.,  in    the  record,   the   court  held   that 

40  Wis.  157.  there   was  no  presumption    that  the 

8.  State  t;.  Beackmo,  8Blackf.  (Ind.)  jury  allowed    such   double  damages. 

347,    record    not  showing    what    the  Georgia  ^R.,   etc.,   Co.   v.  Baker,  88 

amendment  was.  Ga.  28. 

8.  St.  Louis,  etc.,  R.  Co.  v.  Oven-        After  a  right  of  way  had  been  con- 

baum,  4  Tex.  App.  Civ.  Cas.,  4  120.  demned  the  landowner  filed  a  bill  to 

In  this  case  it  did  not  appear  from  the  restrain  the  company  from  constract- 

bill  of  exceptions  that  the  right  grant-  ing  its  road  until  it  provided  suitable 

ed  to  open  and  close  was  exercised.  farm  crossings,  which  were  guaranteed 

4.  Quincy,  etc.,  R.  Co.  v.  Ridge,  57  to  him  by  the  statute.  As  a  defense 
Mo.  599.  the  company  claimed  that  it  was  pro- 

5.  Suver  v,  Chicago,  etc.,  R.  Co.,  ceeding  to  construct  crossings,  but  it 
133  111.  393.  appeared  that  they  were  not  conven- 

Tlma  when  Damagea  Aocrued. — And  if  iently  located,  and  were  therefore  not 
the  award  in  such  a  case  is  silent  as  to  acceptable  to  the  landowner;  the  com- 
the  time  when  such  damages  accrued,  pany  also  insisted  that  additional  dam- 
it  will  be  presumed  to  relate  to  the  ages  for  inconvenient  crossings  were 
time  when  the  award  was  filed.  Whit-  assessed  in  the  condemnation  pro- 
acre  V.  Saint  Paul,  etc.,  R.  Co.,  34  ceedings.  The  evidence  showed  that 
Minn.  311.  there  was  no  agreement  as  to  theloca- 

111  InSnilea  CkmaLdered. — Where  the  tion  of  the  crossings,  and  none  were 

proceedings    have  been   regular,    the  indicated  upon  the  profile  of  the  road 

award  will  be  presumed  to  have  em-  used  in  the  condemnation  proceedings, 

braced  all  the  damages  sustained  by  It  was  held  that  the  landowner  had  a 

the  landowner  by  reason  of  the  taking  right  to  fix  their  location  where  they 

of  his  land,  and  that  all  probable  in-  would  be  the  most  convenient  to  him, 
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on  grounds  not  stated  in  the  petition.^ 
c.  What  Errors  Are  Ground  for  Reversal— in  oeneni. — 

In  addition  to  the  errors  upon  which  reversals  on  appeal  are  most 
frequently  based,  such  as  the  improper  admission  or  rejection  of 
evidence,  erroneous  instructions,  and  wrong  verdicts  and  findings, 
which  will  be  treated  of  presently,  there  are  other  errors  which 
have  been  held  to  warrant  reversal  of  judgments  of  condemnation. 
These  are  erroneous  rulings  on  the  pleadings;^  disregard  of  a 
petition  in  intervention  setting  forth  the  rights  of  a  minor  in  the 
land  sought  to  be  taken  ;^  trying  the  proceeding  on  a  wrong 
theory  ;^  entering  judgment  without  notice  of  the  award  to  the 
adverse  party  ;*  disregarding  a  bill  of  exceptions  to  the  commis- 
sioners' proceedings,^  and  the  refusal  of  a  new  trial  as  to  the 
assessment  of  damages.''^ 

Adminion  of  Improper  or  Ezeltuion  of  Proper  Evidenoo. — Where  it  appears 
that  improper  evidence  has  been  admitted  or  proper  evidence 
excluded  on  the  hearing  before  the  tribunal  to  assess  damages, 
and  the  appellate  court  cannot  say  that  injustice  has  not  been 
done  to  the  appellant  thereby,  a  rehearing  will  be  granted.® 

Enoneoiu  Instrmotiomi. — Likewise,  erroneous  instructions  giving  the 
jury  a  wrong  view  of  the  law  as  to  the  amount  of  damages  and 
working  harm  to  the  appellant  will  authorize  a  reversal.® 

and  a  presumption  would   arise  that  the  land  from  its  use,  it  is  error,  and 

the  commissioners  fixed  the  compen-  the  error  is  material, 

sation  with  reference  to  such  cross-  6.  New    Orleans,    etc.,    R.   Co.  v. 

ings,    and    therefore   did    not    allow  Bougere,  33  La.  Ann.  803,  holding  that 

damages  for   inconTenient  crossings,  the  company  is  entitled  to  notice  of 

Wheeler  v.  Rochester,  etc.,  R.  Co.,  12  the  award  in  order  to  show  that  it  is 

Barb.  (N.  Y.)  237.  extortionate  in  amount. 

1.  McCullough  V.  St.  Paul,  etc.,  R.  6.  Such  bill  having  been  signed  by 

Co.,  52  Minn.  12,  holding  that  where  the  commissioners,  and  without  which 

the   petition    and    order    appointing  their  report  was  manifestly  imperfect 

commisssioners  did  not  show  an  in-  and  in  need  of  amendment.     Central 

tent  to  acquire  the  right  to  remove  a  Pac.  R.  Co.  r.  Pearson,  35  Cal.  247. 

lateral  support,  it  would  be  presumed  7.  So   held   where   the    corporation 

that  the  commissioners  did  not  allow  had  entered,  giving  bond  pending  ap- 

damages  for  so  doing.  peal,  as  provided  by  statute,  and  had 

a.  Cherokee    Nation    v.    Southern  made  such  changes  in  the  property  as 

Kansas  R.  Co.,  135  U.  S.  641,  44  Am.  would  prevent  a  new  jury  viewing  it 

ft  Eng.  R.  Cas.  26.  as  it  was  when  the  condemnation  pro- 

S.  Hutchinson   v,   McLaughlin,    15  ceeding  was  begun.     Atchison,   etc., 

Colo.  493.  R.  Co.  V.  Schneider,  137  III.  144. 

V  Parsons  Water  Co.  v,  Knapp,  33  8.  Matter  of  Rochester,  etc.,  R.  Co., 

Kan.  753,  holding  that  where  a  cor-  50  Hun  (N.  Y.)  29;  San  Jose,  etc.,  R. 

poration    commences    condemnation  Co.  v.  May ne,  83  Cal.  566;  Charleston, 

proceedings    to    procure    the    right,  etc..  Bridge  Co.  t'.  Comstock,  36  W. 

among  other  things,  to  flood   lands,  Va.  263;  Ball  i;.  Keokuk,  etc.,  R.  Co., 

and  does  not  ask  for  the  entire  use  of  71  Iowa  306;  St.  Louis,  etc.,  R.  Co.  v. 

the  water  to  the  exclusion  of  the  owner  Almeroth,  62  Mo.  343 ;  Chicago,  etc., 

of  the  land,  and  the  case  is  tried,  over  R.  Co.  v.  Hoffman,  50  Kan.  697. 

^c  objections  of  the  party  instituting  As  to  what  is  and  what  is  not  prop- 

the  proceedings,  upon  the  theory  that  er  and  admissible  testimony  upon  the 

such  party  would  obtain  the  right  to  questionof  damages,  see  Am.  and  Eng. 

the  exclusive  use  of  the  water,   and  Encyc.  of  Law,  title  Eminent  Domain, 

would  entirely  exclude  the  owner  of  9.  Where    the    statute    makes    the 
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SrrontoQi  Yerdiet  or  Findiag. — Where  the  verdict  is  clearly  not  sus- 
tained by  the  evidence,^  or  fails  to  find  facts  required  to  be  found 
by  the  statute,^  or  gives  a  tenant  in  possession  the  full  value  of 
his  improvements  and  also  allows  him  to  remove  them,' or  errone- 
ously estimates  the  cost  of  fencing  to  be  paid  by  the  condemning 
party,  to  the  prejudice  of  the  landowner,^  and  the  trial  judge 
sustains  such  erroneous  verdict,  the  judgment  entered  thereon 
should  be  reversed.* 

d.  What  Errors  may  be  Disregarded — Generally.— 
Where  a  party  to  a  condemnation  proceeding  secures  all  the 
rights  to  which  he  is  entitled,  a  mere  irregularity  will  not  be  suffi- 
cient ground  for  reversal.* 

e.  Nonprejudicial  or  Harmless  ^RRORs.  —  Errors  and 
irregularities  which  have  prejudiced  no  rights  of  the  appellant  will 
not  be  regarded  on  his  appeal,  even  though  the  rights  of  other 
parties  who  do  not  appeal  may  have  been  adversely  affected' 

value  of  the  property  taken  at  a  certain  will  be  disregarded.  Clinton  v.  Mis- 
time the  measure  of  damages,  an  in-  souri  Pac.  R.  Co.,  122  U.  S.  iffy 
struction  to  assess  its  value  as  of  a  7.  Chicago,  etc.,  R.  Co.  v,  Elliott, 
different  time  warrants  reversal.  Twin  117  Mo.  549;  Kansas  Citjf.  Smart,  128 
Lakes  Hjdraulic  Gold  Min.  Syndicate  Mo.  272.  See  also,  in  general,  article 
V.  Colorado  Midland  R.  Co.,  ibColo,  i.  Appeals,  vol.  2,  p.  499  et  seq. 

So  the  entry  on  the  land  by  the  com-  niurtrattoiui. — Where  the  statute  rc- 

panj  having  been  lawful,  an  instruc-  quires  costs  to  be  paid  by  the  party 

tion  that  such  entry  was  a  trespass  is  initiating  the  proceedings,  and  they 

reversible   error,  where  the  issue  on  are  adjudged  accordingly,  a  defendant 

trial  was  in  the  form  of  trespass  quare  whose  property  is  condemned  toapub- 

clausum  f  regit.      Shenango,  etc.,  R.  lie  use  cannot  claim  a  reversal  because 

Co.  V,  Braham,  79  Pa.  St.  447.  the  jury,  in  returning  a  verdict  that 

1.  Los  Angeles,  etc.,  K.  Co.  v,  no  actual  damage  was  sustained, failed 
Rumpp,  94  Cal.  432.  to  award  merely  nominal  damages  in 

2.  Denver,  etc.,  R.  Co.  v.  Stark,  16  his  favor.  New  Orleans,  etc.,  R.  Co. 
Colo.  291, /<>//owi«^  Pueblo,  etc.,  R.  v.  Southern,  etc.,  Tel.  Co.,  53  Ala.  an. 
Co.  V.  Rudd,  5  Colo.  270.  The  appointment  of  a  commissioner 

3.  Chicago,  etc.,  R.  Co.  v.  Catholic  to  execute  the  deed  for  a  right  of  way, 
Bishop,  119  111.  525.  upon  the  tender  of  the  amount  agreed 

4.  Los  Angeles,  etc.,  R.  Co.  v,  upon  therefor,  without  giving  the 
Rumpp,  94  Cal.  432.  party  a  reasonable  time  in  which  tocxe- 

5.  Error  in  Snstainlnff  Wronir  Verdict,  cute  it,  though  irregular,  works  no 
— Where  the  trial  judge,  in  passing  prejudice  and  affords  no  ground  for  re- 
upon  the  motion  for  a  new  trial,  states  versal,  %vhere  the  commissioner's  deed 
that  the  verdict  **does  not  meet  the  is  executed  without  cost  to  such  party, 
approval  "  of  his  judgment;  that  it  is  Robertson  f.  Central  R.  Co.,  57  Iowa 
*'  largely  in  excess  of  what  would  be  376,  10  Am.  &  Eng.  R.  Cas.  420. 
full  compensation  to  the  owner  of  the  On  an  appeal  by  a  railroad  company 
land ;  "  that  he  will  "  stand  out  of  the  from  proceedings  begun  by  the  land- 
way,"  and  overrule  the  motion,  a  new  owner  to  assess  damages  for  right  oi 
trial  must  be  granted,  and  the  ques-  way  overhis  land,  the  company  pleaded, 
tions  at  issue  presented  toanotlier  jury,  in  substance,  a  prior  agreement  with 
Kansas  City,  etc.,  R.  Co.  ?».  Ryan,  49  the  owner  to  grant  to  it  the  right  of 
Kan.  I.  way  for  five  hundred  dollars,  which  it 

6.  Louisville,  etc.,  R.  Co.  v.  Wun-  had  tendered  and  was  ready  and  wiil- 
derlich,  81  Ind.  105,  10  Am.  &  Eng.  R.  ing  to  pay.  It  was  held  that  these 
Cas.  410.  facts  could  be  proved  upon  the  trial 

A  Mere  Defect  In  tlie  Record  which  without  being  pleaded,  and  that  de- 
could  have  been  supplied  on  certiorari     fendant  was  not  prejudiced  by  an  order 
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This  rule  is  frequently  applied  in  cases  where  improper  but  harm- 
less evidence  was  admitted,^  or  where  faulty  but  harmless  instruc- 
tions were  given  in  the  court  below.* 

/.  Errors  Waived  or  Cured  Below— w»iT«r  of  'Extm, — Irreg- 
ularities in  the  formation  of  the  tribunal  to  assess  damages  are 
waived  by  going  on  with  the  trial  of  the  proceeding.*  This  is 
also  a  waiver  of  the  preliminary  proof  of  the  corporate  existence 
of  the  petitioner  *  and  of  the  necessity  of  the  taking,*  and  of  the 
objection  that  too  much  land  was  taken  *  or  that  the  valuation 
was  fixed  at  a  wrong  date.^  Errors  in  admitting  testimony  or  in 
giving  instructions  are  generally  waived  unless  a  motion  for  a  new 
trial  is  made  in  the  lower  court.* 

XiTon  Cured  Below. — Errors  in  the  admission  or  exclusion  of 
evidence  are  sometimes  cured  by  the  subsequent  admission  of 
further  evidence,*  or  by  the  instructions  given  to  the  jury.** 


striking  the  plea  from  the  files.  Corbin 
V.  Wisconsin,  etc.,  R.  Co.,  66  Iowa  269 
\.  Henry  v.  Centralia,  etc.,  R.  Co. 
121  111.  364,  30  Am.  &  £ng.  R.  Cas 
273;  Kiernan  V.Chicago,  etc.,  R.  Co. 
123  111.  188;  Sanitarj  Dist.  v.  Lough 
ran,  x6o  111.  362;  Leavenworth,  etc. 
R.  Co.  V.  Paul,  28  Kan.  816,  10  Am.  8l 
Eng.  R.  Cas.  490;  Teele  v.  Boston 
165  Mass.  88;  Troy,   etc.,  R.  Co.  v 


Lee,  13  Barb.  (N.  Y.)   169;  Matter  of    Co.,  116  Mo.  114. 


Norwood,  etc.,  R.  Co.,  47  Hun  (N 
Y.)  489;  Logeling  v.  New  York  El 
RCo.,  5  N.  Y.  App.  Div.  198. 

3.  San  Tos^,  etc.,  R.  Co.  v.  Mayne 
S3  Cal.  566,  44  Am.  &  Eng.  R.  Cas 
158;  Cincinnati,  etc.,  R.  Co.  v.  Mims 
71  Ga.  240;  Guess  v.  Stone  Mountain 
Granite,  etc.,  Co.,  72  Ga.  320,  28  Am 
&Eng.  R.  Cas.  236;  Tones  v.  Chicago 
etc.,  R.  Co.,  68  111.  380;  Chicago,  etc. 
R.  Co.  V,  Dooling,  95  111.  202 ;  Peoria 
etc.,  R.  Co.  V.  Peoria,  etc.,  R.  Co. 
105  111.  no,  10  Am.  &  Eng.   R.  Cas 


4.  Ward  v,  Minnesota,  etc.,  R.  Co. 
1x9  111.  287. 

5.  Baltimore,  etc.,  R.  Co.  v,  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812,.  10 
Am.  8l  Eng.  R.  Cas.  444. 

6.  Booker  v.  Venice,  etc.,  R.  Co., 
loi  111.  333,  5  Am.  8l  Eng.  R.  Cas. 
357 ;  Burke  v.  Sanitary  Dist.,  152  111. 
125. 

7.  Webster  v,  Kansas  City,  etc.,  R. 


8.  Midland  Pac.  R.  Co.  v,  McCart- 
ney, I  Neb.  398,  disapproving  Earp 
V.  Pittsburg,  etc.,  R.  Co.,  12  Ohio 
St.  621. 

9.  Le  Roy,  etc.,  R.  Co.  v,  Hollis,  39 
Kan.  646.  In  this  case  it  appeared  that 
the  farm  contained  about  sixty-five 
acres,  and  by  the  construction  of  the 
road  was  cut  into  two  pieces,  one  con- 
taining about  three  acres.  On  cross- 
examination  a  witness  for  theowner  was 
asked  whether,  by  reason  of  the  fence 
that  would  be  built  by  the  company,  the 


129;  Bell  V.  Chicago,  etc.,  R.  Co.,  74  strip  would  not  probably  sell  to  the  ad- 
Iowa  343 ;  Fort-Street  Union  Depot  jacent  owners  for  more  than  if  the  road 
Co.  V.  Backus,  103  Mich.  556.  had  not  been  constructed,  and  what  the 

3.  Fitchburg  R.  Co.  v,  Boston,  etc.,  other  portion  would  be  worth  if  owned 

R.  Co.,  3  Cush.  (Mass.)  58.  by  one  person  and  the  strip  by  another. 

On  a  proceeding  to  condemn  three  and  the  railroad  was  not  built.     It  was 

tncts  of  land,  a  new  trial  was  awarded  held  that  error  in  excluding  this  testi- 

at  the  second  term  after  verdict  and  mony,  if  any,  was  cured  by  the  subse- 

judgment  by  consent  of  two  of  the  quent  statement  of  the  witness  that  the 

pardes,  and  thereupon  the  court,  on  main  portion  of  the  land  was  worth 

iu  own    motion,     entered    an    order  less  after  the  construction  of  the  road 

granting  a  new  trial  as  to  the  other  than  before.     See  also  Leroy,  etc.,  R. 

party  who  objected  thereto.     It  was  Co.  v.  Hawk,  39  Kan.  638;  LeRoy, 

held  that  it  was  error  to  grant  the  new  etc.,  R.  Co.  v.  Crum,  39  Kan.  642; 

trial  as  to  the  party  objecting,  but  that  Chicago,  etc.,  R.  Co.  v.  Dill,  41  Kan. 

the  error  was  cured  by  his  subsequent  736. 

election  to  proceed  in  the  second  triaL  10.  Chicago,  etc.,  R.  Co.  v.  Blume, 

Gage  V,  Chicago,  141  111.  642.  137  111.  448. 
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g.  Objections  Not  Properly  Taken  Below.— In  reviewing 

condemnation  proceedings,  as  in  other  cases,  the  general  rule  is 
that  errors  and  irregularities  not  called  to  the  attention  of  the 
court  below  cannot  be  considered,  unless  the  record  contains 
matter  which  will  enable  the  appellant  to  raise  the  point,  for  the 
first  time,  upon  the  appeal.'  Ordinarily  the  objection  roust  be 
made  at  the  earliest  opportunity  after  the  facts  upon  which  it  is 
founded  are  known  to  the  party,  and  he  will  be  charged  with 
knowledge  of  all  facts  which  the  records  of  the  court  in  that 
particular  case  disclose.^  These  rules  have  been  rigorously 
applied  where  objections  were  made  in  the  appellate  court  to  the 
jurisdiction  of  the  tribunal  to  assess  damages  ;^  to  want  of  notice 
of  the  proceedings;*  to  the  absence  of,*  or  defects  in  pleadings;* 
to  the  fact  that  the  jury  were  not  sworn  '^  to  the  competency,*  or 
the  sufficiency  of  evidence  ;  ®  and  to  the  sufficiency  and  validity 
of  a  report  or  verdict  which  shows  no  error  upon  its  face.*® 

A.  Reviewing  the  Evidence  or  the  Facts. — The  duty  or 
the  competency  of  the  appellate  court  to  review  the  evidence 
or  the  facts  in  condemnation  cases  depends  very  largely  upon  the 
general  appellate  practice,  which  varies  widely  in  this  as  in  other 
respects  in  the  different  jurisdictions.** 

1.  Secombe  v,  Milwaukee,  etc.,  R.  to  acquire  title   were  stated  disjunc- 

Co.,  33  Wall.  (U.  S.)  108;  Mitchell  t*.  tively  in  the  petition. 

Metropolitan  El.  R.  Co.,  4  Silv.  App.  7.  Rockford,  etc.,  R.  Co.  v,  McKin- 

(N.   Y.)   82;   Hays  v,  Briggs,  74  Pa.  ley,  64  111.  338. 

^t*  373 »  Southern  Cotton  Press,  etc.,  8.  Chicago,  etc.,  R.  Co.  v.  Nix,  137 

Co.  f.  Galveston  Wharf  Co.,  3  Tex.  111.    141 ;    Chicago,    etc.,   R.    Co.  :•• 

App.  Civ.  Cas.,  §  255.  Greiney,    137   III.  628;   Terre  Haute, 

See,  in  general,   upon  this  subject,  etc.,  R.  Co.  v.  Crawford,  100  Ind.  550, 

article  Exceptions  and  Objections.  27  Am.   &   Eng.  R.  Gas.  369;  Repub- 

9.  Burnham  v.  GoflFstown,  50  N.  H.  lican  Valley  R.  Co.  r.  Hayes,  i3Ntb. 

560;  Metropolitan  West  Side  El.    R.  489,  10  Am.  &  Eng.  R.  Cas.  217;  Vir- 

Co.  V.  Siegel,  161  III.  638.  ginia,  etc.,  R.  Co.  -u.  Henry,  8  Nev. 

5.  Field  r.  Vermont,  etc.,  R.  Co.,  4  165;  Sloan  r.  Baltimore,  etc.,  R.  Co., 
Cush.  (Mass.)  150,  holding  that  the  131  Pa.  St.  568;  Bowen  v.  Atlamic, 
objection  that  the   commissioners  had  etc.,  R.  Co.,  17  S.  Car.  574. 

no  jurisdiction,  by  reason  of  the  parties  9.  Brown  r.  Calumet  River  R.  Co., 

having  agreed  to  refer  the  damages  to  125  Hi.  ^soa^affirmiug  37  111.  App-  n3; 

arbitration,    if   relied   upon,   must   be  Mississippi,  etc.,  R.  Co.  f.  Rosseau,  8 

taken   before   the  commissioners  as  a  Iowa  373. 

ground  for  not  ordering  a  jury.  10.  Steenrod    v.    Wheeling,  etc.,  R- 

4.  Borland   v,  Mississippi,  etc.,  R.  Co.,   27  W.  Va.  i;  Detroit    Wcsterr 

Co.,8  Iowa  148,  <//5///7^Mi>A<7^  in  Lake  Transit,    etc.,    R.    Co.    t;.  Crane,  50 

Shore,  etc.,  R.  Co.  x\  Cincinnati,  etc.,  Mich.  182,  loAm.  &£ng.  R. Cas.  502; 

R.  Co.,  ii6  Ind.  578,  37  Am,  &  Eng.  R.  Muire  r.  Falconer,  10  Gratt.  (Va.)  12 

Cas.  430,  revievjcd  in  Ney  v,  Swinney,  Where  there  are   three  separate  par- 

36  Ind.  454.  eels  involved,   the  objection  that  the 

6.  Ellsworth,  etc.,  R.  Co.  v.  Max-  verdict  is  for  a  gross  sum  for  all  can- 
well,  39  Kan.  651,  following  Saint  not  be  raised  for  the  first  time  in  the 
Joseph,  etc.,  R.  Co.  v.  Orr,  8  Kan.  Supreme  Court.  Lake  Superior,  etc., 
419.  R.  Co.  V.  Greve,i7  Minn.  322 ;  Knauft 

6.  Matter  of  Union  El.  R.  Co.,  55  f.  St.  Paul,  etc.,  R.  Co.,  22^Miim.  173- 

Hun  (N.  Y.)  611,  30  N.  Y.  St.   Rep.  Kankakee  etc.,   R.  Co.  v.  Chestcr,62 

164,  where  the  objection  was  that  the  111.  235. 

reasons  why  the  company  was  unable  11.  In  Mlnouri  the  report  of  the  coo* 
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f.  Reviewing  the  Amount  Awarded — (i)  In  GenercJ-^ 
Yvmnt  at  ths  Conrt. — While  the  verdict  of  the  jury  is  conclusive  as  to 
the  amount  the  company  must  pay  to  entitle  it  to  appropriate 
the  property  in  a  particular  case,^  yet,  on  appeal,  such  verdict 
is  subject  to  comparison  with  the  facts  in  the  record^  The  court 
has  power  to  set  aside  the  proceedings  for  mere  excess  in  the 
estimate  of  damages,*  but  this  should  only  be  done  where  it  is 
clear  that  the  award  is  against  the  evidence.^ 

wiun  the  AwErd  wm  Hot  be  BUtnrbed. — ^Appellate  courts  are  reluctant 
to  interfere  with  awards  in  condemnation  proceedings  upon  mere 
questions  of  damage,'^  especially  where  it  is  doubtful  whether  the 

missioners  is  not  conclusive,   but  on  Winebiddle  v.  Pennsylvania  R.  Co.,  2 

written    exceptions,    filed    by   either  Grant's  Cas.  (Pa.)  32.     Such  evidence 

party,  the  court  may  re-examine  the  is  not  a  part  of  the  record.    Ohio,  etc., 

evidence  and  set    aside  the  report  if  R.   Co.  v.  Bradford,   19  Pa.  St.  363, 

it  is  wrong.    Wagn.  Stat.  328,  ^  4 ;  Han-  followed  in  Pennsylvania   R.  Co.  v, 

nibal  Bridge  Co.  v.  Schaubacker,  49  Bruner,  55  Pa.  St.  318. 

^^*  555*  1-  Jersey  City,  etc.,  R.  Co.  v»  Cen- 

lBN«wTork,  where  the  record  con-  tral  R.  Co.,  48  N.  J.  Eq.  379,  49  Am. 

tains  the  report  of  the  commissioners  &  Eng.  R.  Cas.  356.    See  also  snfra^ 

and  the  test i mo ny  taken  at  the  hearin g,  XII.  \.  e.  In terpreta tion —  Conclusive- 

the  testimony  should  be  considered  as  ness, 

a  part  of  the  report  in  reviewing  the  2.  Grand   Rapids,   etc.,    R.   Co.    v, 
proceedings.     Rondout,  etc.,  R.  Co.  Weiden,  70  Mich.  390. 
t'.  Deyo,  5  Lans.  (N.  Y.)  398.  B.  Pennsylvania  R.  Co.  v,  Hei8ter,8 
But  as  only  a  small  portion  of  the  Pa.  St.  445.    Contra  in  California^  In 
evidence  upon  which  the  commission-  re  Beale  St.,  39  Cal.  495;  and  in  New 
ere  acted  goes  up  on  appeal  (the  com-  Tork^  so  far  as  reducing  or  increasing 
missioners  acting  largely  upon  their  the   award    is    concerned,   Rochester 
own  judgment  after  viewing  the  prem-  Water  Works  Co.  v.  Wood,  60  Barb. 
ises),  there  can  be  no  regular  judicial  (N.  Y.)  137,  41  How.  Pr.  (N.  Y.)  53; 
review  of  the  evidence.      Matter  of  Matter  of  Malone   Water- Works  Co. 
Suten  Island   Rapid  Transit  Co.,  47  (Supreme  Ct.),  15  N.  Y.  Supp.  649. 
Hun(N.  Y.)  396,  appeal  dismissed  in  4.  Fort- Street  Union  Depot  Co.  v, 
"0  N.  Y.  648 ;  Matter  of  Boston  Road,  Jones,  83  Mich.  415. 
27  Hun  (N.  Y.)  409.  5.  Matter  of  Seaside,  etc.,  El.  R.Co., 
And  where  no  erroneous  methods  of  83  Hun  (N.  Y.)  143;  District  of  Co- 
procedure  are  disclosed  by  the  record,  lumbia  v.  Prospect  Hill  Cemetery,  5 
and  no  erroneous  principles  shown  to  App.  Cas.  (D.  C.)  497. 
have  been  adopted  by  the  commission-  Hew  York  Rule. — The  General  Rail- 
ers  in  making  their  award,  it  is  the  road  Act  of  1850,  4  x8,  as  amended  in 
Juty  of  the  appellate  court  not  to  seek  1876,  c.    198,   provides  that  upon  an 
for  technical  errors  in  the  admission  appeal  from  the  first  report  of  com-" 
or  rejection  of  testimony,  but  rather  missioners  of  appraisal  the  court  may 
to  affirm  the  appraisal,  wnere  the  com-  direct  a  new  appraisal  before  the  same 
missioners  have  acted  fairly,  and  have  or  new  commissioners  in  its  discretion, 
exercised  properly  the  judgment  which  but  that  the  second   report  shall  be 
is  required  of  them  under  the  statute,  final  and  conclusive  as  to  all  the  parties 
Matter  of  Silver  Creek,  etc.,  R.  Co.,  interested.     It  was  held  that  a  second 
^>3Hun(N.Y.)635,45N.Y.St.  Rep.66.  award  would  not  be  disturbed  where 
No  testimony  can    be  received   on  there  were  no  legal  errors  or  irregu- 
^Ppeal  except  such  as  was  presented  larities   in  the  proceedings,   and  the 
to  the  commissioners  before  the  report  amount  of  damages  awarded  was  not 
^^  filed.   Matter  of  Washington  Park,  grossly  excessive  or  insufficient.    Mat- 
» Sandf.  (N.  Y.)  283.  ter    of  Southern   Boulevard    R.    Co. 
.J^  tamiylTaiilA  the  Supreme  Court  (Supreme  Ct.),  49  N.  Y.  St.  Rep.  733, 
^ill  not  review    the    evidence   upon  66  Hun  (N.  Y.)  627. 
^Mch  the  viewers  assess  the  damages.  PennsylTanla  Enle.  —  The  Supreme 
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damages  assessed  are  excessive,^  and  there  does  not  seem  to  have 
been  any  palpable  departure  from  the  law  in  any  matter  prejudicial 
to  the  appellant.' 

GoBfliet  «r  iTldffiM. — If  the  verdict  is  based  upon  the  evidence,' or 
if  the  evidence  be  conflicting,  and  some  of  it  sustains  the  verdict,^ 
it  will  not  be  set  aside,  even  though  the  appellate  court  is  not 
satisfied  with  it  or  with  the  amount  awarded.^  To  warrant  a 
reversal  the  verdict  must  be  palpably  against  the  weight  of 
evidence,^  and  unjust  upon  the  face  of  the  evidence,^  plainly 
indicating  that  the  result  was  reached  through  passion,  prejudice, 
corruption,  or  mistake  » 

OwiMr  Hot  BeiMfltad. — ^Where  the  landowner  is  not  to  receive  any 
particular  benefit  from  the  improvement,  the  appellate  court  will 
not  disturb  a  verdict  merely  because  the  damages  are  large.* 

Court  will  not  inquire  into  complaints  A  verdict  will  not  be  disturbed  as 

of  inadequacy  or  excessiveness  of  dam-  excessive  where  some  of  the  testimonr 

ages,     llie  law  does  not  provide  for  showed   that  the  farm  was  dama^ 

bringine  up  the  evidence,  and  the  re-  more  than  the  amount  of  the  verdia, 

view  will  b«  confined  to  errors  appear-  leaving  out  of  consideration  the  value 

ing  on  the  face  of  the  report.     Reiten-  of  the  land  taken.     Doyle  v.  Kansas 

baugh  r.  Chester  Valley  R.  Co.,   21  City,  etc.,  R.  Co.,  113  Mo.  380;  Fink  r. 

Pa.  St.  IQO^  folloived  in  Pennsylvania  Republican  Valley  R.  Co.,  27  Neb. 660. 

R.Co.  t'.  Bruner,  55  Pa.  St.  318.  5.  Little  Rock  Junction  R.  Co.  r. 

1.  New  Orleans,  etc.,  R.  Co.  v.  Mc-  Woodruff,  49  Ark.  381,33  Am.  &  Eng. 

Bride,  38  Miss.  32.  R.  Cas.   169;    Philadelphia,  etc.,  R. 

8.  Lehigh  Valley  R.  Co.  v.  Dover,  Co.  v.  Gesner,  ao  Pa.  St.  240. 

etc.,  R.  Co.,  43  N.  J.  L.  528,  14  Am.  &  0.  Ohio    Valley    R.,    etc.,   Co.   v. 

Eng.  R.  Cas.  87 ;  Hornellsville  Elec-  Thomas  ( Ky.  1887),  5  S.  W.  Rep.  470; 

trie  R.  Co.  1'.  New  York,  etc.,  R.  Co.,  Illinois,  etc.,  R.  Co.  v.  Von  Horn,  18 

83  Hun  (N.  Y.)  407.  111.  257. 

Where  a  condemnation  of  land  for  a  T.  Rochester,  etc.,  R«  Co.  r.  Bod- 
railroad  was  set  aside,  by  consent,  for  long,  6  How.  Pr.  (N.  Y.  Supreme 
the  purpose  of  making  a  new  one,  and  Ct.)  467. 

the  landowner  allowed  to  retain  the  8.  Shoemaker  v.   U.  S.,  147   U.  S. 

compensation    paid   on    the    original  282 ;  Calumet  River  R.  Co.  v,  Moore, 

assessment,  to  be  applied  on  the  sec-  124  111.  329,  33  Am.  &  Eng.  R.  Cas. 

ond,  the  court  instructing  the  jury  that  179;   Metropolitan  West  Side  £1.  R. 

the  landowner  was  entitled  to  the  value  Co.   v.  Johnson,   159  111.  434;  Postal 

of  the  land  sought  to  be  condemned,  Telegraphic  Cable  Co.  v,  Louisville, 

with  the  improvements  putthereon,and  etc.,  R.  Co.,  43  La.  Ann.  522;  Kansas 

where  it  did  not  appear  that  tlie  jury  City  v.  Kansas  City,  etc.,  R.  Co.,  ^ 

had  not  followed  the  instructions  in  the  Mo.  410;   New  Road   in  Byberry,  6 

assessment,  the  Supreme  Court,  with-  Phila.  (Pa.)  384. 

out  deciding  whether  or  not  the  law  was  Award  of  Arbttraton. — Where,  in  a 

stated  correctly,  refused  to  disturb  the  submission  to  arbitrators  to  determine 

assessment   on  appeal   by    the    land-  the  \'alue  of  property  taken  for  a  right 

owner.    Mitchell  v.  Illinois,  etc.,  R.,  of  way,  it  is  provided  that  their  decision 

etc.,  Co.,  85  III.  566.  shall  be  final,  and  binding  upon  both 

8.  Fayetteville,     etc.,     R.    Co.    v.  parties,  an  alleged  excessiveness  in  the 

Combs,  51  Ark.  324,  39  Am.  &  Eng.  estimate  will  not  be  reviewed  on  ap- 

R.  Cas.  140 ;  Northeastern  Nebraska  peal,  in  the  absence  of  any  charge  or 

R.  Co.  V,  Prazier,  25  Neb.  42,  36  Am.  pretension  that  the  arbitrators  acted 

&  Eng.  R.  Cas.  606.  fraudulently.     Baltimore,  etc.,  R.  Co. 

4.  Louisville,  etc.,  R.  Co.  v,  Wun-  v.  Canton  Co.,  70  Md.  405. 

derlich,  81  Ind.  105,  10  Am.  &  Eng.  8.  Tonica,  etc.,  R.  Co.  v.  Roberts, 

R.  Cas.  410;  Matter  of  Munson,  29Hun  22  111.  22^,  foll<m»ed  in  St  Louis,  etc., 

(N.  Y.)  325.  R.  Co.  V,  Mitchell,  47  111.  165. 
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^tv. — ^These  rules  are  applied  with  extra  rigor  in  cases  where 
the  jury  have  viewed  the  locus  in  quo}  and  every  presumption 
will  be  indulged  in  favor  of  the  correctness  of  the  verdict,  the 
jury  or  commissioners  having  had  means  for  making  up  their 
award  not  in  the  possession  of  the  court.^ 

(2)  Reducing  Excessive  Damages, — ^Where  the  damages  awarded 
for  land  taken  are  clearly  excessive,  the  court  may,  instead  of 
reversing  the  judgment,  reduce  the  amount  by  requiring  an  alter- 
native between  a  "  remittitur  "  and  a  new  trial.*  But  an  arbitrary 
reduction  by  the  trial  court,  greatly  lessening  the  verdict,  the 
record  showing  no  reason  therefor  except  that  the  jury  adopted 
the  highest  and  most  extreme  estimate,  is  error.* 

{3)  Inadequacy  of  Damages, — This  is  not  ground  for  reversal  in 
condemnation  proceedings  unless  the  commissioners  or  jury 
adopted  some  wrong  principle  in  making  the  assessment,  or  unless 
the  award  is  g^rossly  inadequate.'^ 

The  evidence  showed  that  the  land  3.  Shaw  v,  Pennsylvania  Schuylkill 
taken  was  of  the  value  of  two  hundred  Valley  R.  Co.,  17  Phila.  (Pa.)  210. 
and  fifteen  dollars ;  the  fencing  would  See  also  supra,  XII.  1. 1 .  Damages  Ex- 
cost  four  hundred  dollars,  and  the  land  cessive  or  Inadequate ^  2ind  Xfl.  2.  j\ 
wasted  by  the  angles  in  the  course  of  (5)  Excessive  Damages;  and  see  gen- 
the  road,  the  inconvenience  to  the  erally  article  Remittitur. 
landowner,  and  the  dangers  in  having  Rednoing  Second  Verdict.  —  Where 
to  cross  the  track,  amounted  to  at  least  two  successive  juries  find  for  plaintiff 
two  or  three  hundred  dollars  more,  a  verdict  for  a  much  greater  sum  than 
The  jury  awarded  eight  hundred  dol-  the  value  of  the  land  taken,  and  such 
lars.  llie  statute  did  not  require  the  is  the  opinion  of  the  court  after  a  re- 
company  to  fence,  and  the  evidence  view  of  the  evidence,  out  of  respect  to 
showed  that  no  special  benefit  would  the  jury  the  second  verdict  will  not  be 
result  to  the  landowner,  but  rather  an  set  aside,  but  its  amount  will  be  re- 
injury. It  appeared  that  the  question  duced  by  such  a  sum  as  the  testimony 
of  damages  was  fairly  submitted  to  the  imperatively  demanded.  Watson  v. 
jury.  It  was  held  that  the  verdict  Railroad  Co.,  15  Phila.  (Pa.)  224. 
should  not  be  disturbed.  Tonica,  etc.,  4.  Parsons,  etc.,  R.  Co.  v,  Mont- 
R.  Co.  V.  Unsicker,  22  111.  221.  gomery,  46  Kan.  120. 

1.  Chicago,  etc.,  R.  Co.  v,  Hopkins,  Rule  In  New  Hampshire. — Payment  or 
90  111.  316;  McReynolds  V.  Burlington,  tender  of  assessed  land  damages  is  re- 
etc.,  R.  Co.,  106  111.  152,  14  Am.  &  quired,  under  Gen.  Laws,  c.  160,  ^^  22, 
Eng.  R.Cas.  172 ;  Chicago, etc.,  R.  Co.  29,  before  land  can  be  taken  for  a  rail- 
f.  Blake,  116  111.  163,  23  Am.  &  Eng.  road  use,  without  the  owner's  consent ; 
R.  Gas.  97 ;  Akin  v.  Water  Com' rs,  82  the  statute  does  not  authorize  a  re- 
Hun  (N.  Y.)  265.  In  such  a  case  the  duction  of  the  damages  on  appeal  when 
preponderance  of  the  evidence  must  be  they  have  been  paid  to  the  landowner 
strong  and  clear  to  justify  the  Supreme  or  the  state  treasurer,  and  the  land- 
Court  in  pronouncing  the  award  of  owner  does  not  waive  his  right  of  ap- 
damages  excessive  and  granting  a  new  |>eal  by  receiving  the  amount  awarded, 
trial.  Chicago,  etc.,  R.  Co.  v.  Wolf,  Low  v.  Concord  R.  Co.,  63  N.  H.  557, 
137  111.  360;  Hercules  Iron  Works  v.  25  Am.  &  Eng.  R.  Cas.  199.  And  the 
Elgin,  etc.,  R.  Co.,  141  III.  491.  landowner  is  entitled  to  the  damages 

*.  Peoria,  etc.,  R.  Co.  v.  Barnum,  awarded   by  the  commissioners,  not- 

107  111.  160,  14  Am.  &  Eng.   R.  Cas.  withstanding  that  on  his  appeal  a  less 

331;  Pittsburg,  etc.,  R.  Co.  v.  Lyons,  sum  is  awarded  by  a  jury ;  but  in  such 

'59  111.  576;  Sanitary  Dist.  v.  Lough-  case  the  proprietors  of  the  railroad  are 

ran,  160  111.  362 ;  Chicago,  etc.,  R.  Co.  entitled  to  their  costs.     Ranlet  v.  Con- 

f-  Mitchell,  159  111.   406;   Matter  of  cord  R.  Corp.,  62  N.  H.  561, 

New  York,  etc.,  R.  Co.,  37  Hun  (N.  6.  Matter  of    Rochester   (Supreme 

Y.)  317,  Ct.),  20  N.  Y.  5upp.  506. 
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j.  Allowing  Amendments. — ^The  general  rules  relating  to 
amendments  in  appellate  courts  in  other  proceedings  may  be  said 
to  apply  where  such  amendments  are  requested  or  attempted  in 
condemnation  cases.^  See,  in  general,  article  Amendments,  voL 
I,  p.  607. 

k.  Consolidation  of  Appeals. — Separate  appeals  taken  from 

The  mere  facts  that  the  evidence  testimonj  taken  bj  the  commiseionets 

would  have  warranted  a  larger  verdict  are  defective,  and  no  fraud  is  chaiiged, 

(Matter  of  Thompson  (Supreme  Ct.),  they  maj  correct  their  minutes  pend- 

2  N.  Y.  Supp.  35),  or  that  a   greater  ing  the  appeal.     Matter  of  New  York, 

number  of  witnesses    testified    for  a  etc.,  R.  Co.,  33Hun  (N.  Y.)a^,  defm- 

larger   award   (Matter    of  Gilro/,   78  ing  this  abetter  practice  than  to  try  to 

Hun  (N.  Y.)  260),  and  the  jury  based  determine  what  the  evidence  was  bj 

their  verdict  upon  the  testimony  of  the  affidavits. 

witnesses  whose  estimates  were  the  In  Texas  the  objections  to  the  report 
lowest,  instead  of  those  whose  esti-  of  the  commissioners  may  be  Bmended 
mates  were  the  highest,  will  not  war-  on  appeal  in  a  proper  case.  Thus  in 
rant  a  reversal  (Clarke  v.  Chicago,  two  applications  by  the  appellant  rail- 
etc.,  R.  Co.,  23  Neb.  613,  33  Am.  &  way  company  against  the  same  person 
Eng.  R.  Cas.  156,  followed  in  Omaha  to  condemn  a  right  of  way  through 
Belt  R.  Co.  V.  Johnson,  24  Neb.  707;  two  tracts  of  land  owned  by  appellee, 
Northeastern  Nebraska  R.  Co.  v.  the  conmiissioners  returned  an  assess- 
Frazier,  25  Neb.  42,  36  Am.  &  Eng.  ment  of  the  damages  for  the  right  of 
R.  Cas.  6o(5;  Fremont,  etc.,  R.  Co.  t».  way  through  the  two  tracts  in  theag- 
Meeker,  28  Neb.  94),  unless  it  plainly  gregate.  The  owner  filed  an  objection 
appears  that  the  jury  acted  under  a  to  the  report,  insisting  that  the  dam- 
mistake  (Allmon  V.  Chicago,  etc.,  R.  ages  caused  by  the  way  through  one  of 
Co.,  155  III.  17),  or  failed  to  take  into  the  tracts  were  largely  in  excess  of  the 
consideration  some  proper  item  of  aggregate  sum  allowed.  On  appeal  to 
damages.  Matter  of  Thompson,  127  the  District  Court  the  appellant  was 
N.  Y.  463.  allowed  to  amend  his  objections  to  the 

1.  In  Illinois,  where  a  railway  com-  report  of  the  commissioners,  and  allege 

pany  has  instituted  proceedings  under  the  damages  caused  by  the  right  of  way 

a  particular  statute,  the  appellate  court  through  the  other  tract.     It  was  held 

cannot  allow  an  amendment  permitting  that  as  the  damages  had  been  assessed 

a  condemnation  under  a  different  stat-  in  the  aggregate,  the  first  objectioo 

ute.     Peoria,  etc.,  R.  Co.  v.  Black,  58  should  be  held  sufficient  to  put  in  is- 

111.  33.  sue  the  damages  to  both  tracts,  and  the 

In  Lonlriana,   where  the  landowner  amendment     vras    properly    allowed, 

seems  to  be  entitled  to  damages,  but  Gulf,  etc.,  R.  Co.  v.  Kerfoot,  85  Tex. 

has  failed  to  adduce  sufficient  evidence  267,  51  Am.  &  Eng.  R.  Cas.  682. 

in  support  of  his  claim,  his   right  to  Amendment  of  yudgmeut, — ^In  Ft 

assert  and  prove  such  damages  should  Worth   Ice  Co.  v.  Chicago,  etc.,  R- 

be  reserved  to  him,  by  the  appellate  Co.  (Tex.  Civ.  App.   1895},  33  S.  W. 

court,  by  an  amendment  of  the  judg-  Rep.  159,  it  was  held  that  a  judgment 

ment.     Mississippi,   etc.,    R.    Co.   v.  vesting  a  right  of  way  over  land  in  a 

Wooten,  36  La.  Ann.  441.  railroad  company,  "for  all  necessary 

In  MasiachnBette  the  appeal  to  the  railway  purposes,"  should,  in  the  in- 
Supreme  Court  from  a  judgment  of  the  terest  of  the  owner,  be  corrected,  so  as 
common  pleas,  accepting  or  rejecting  to  limit  the  exercise  of  the  easement  to 
the  verdict  of  a  jury,  in  a.condemna-  the  purposes  defined  in  Tex.  Rev.  Stat, 
tion   proceeding,   is  a  summary  pro-  art.  4216. 

cecding  provided  as  a  substitute  for  a  In  Weft  Tlzylnla,  where  by  mistake 

writ  of  error,  and  amendments  may  be  the  verdict  is  for  a  wrong  sum,  it  is 

made,  as  respects  defects  of  form,  as  amendable  in  the  court  below,  and  that 

freely  as  upon  writ  of  error  or  certio-  not    having    been    done,    it   will   be 

rari.    Walker  v,  Boston,  etc.,  R.  Co.,  3  amended  in  the  appellate  court.  Ohio 

Cash.  (Mass.)  i.  River  R.  Co.  v.  Harness,  24  W.  Vt. 

In  New  Toik,  if  the  .minutes  of  the  511,  20  Am.  &  Eng.  R.  Cas.  405. 
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several  awards  of  commissioners  to  the  same  party  may  be 
consolidated  and  heard  together  ;i  and  the  same  course  may 
be  taken  where  separate  awards  are  made  to  several  tenants  in 
common  of  a  single  tract  of  land.^ 

/.  Affirmance. — Where  no  error  appears  in  the  record,  the 
judgment  appealed  from  will,  of  course,  be  affirmed,*  and  the 
affirmance  of  the  judgment  operates  as  an  affirmance  of  the  order 
giving  possession  of  the  land  condemned.* 

nt.  Reversal — Gantraily. —  Where  the  facts  before  the  court 
furnish  strong  reasons  to  apprehend  that  justice  has  not  been 
done  between  the  parties,  the  appellate  court  will  set  aside  the 
report  of  the  commissioners  and  order  such  further  proceedings 
to  be  had  as  the  statute  directs.^     So,  also,  where  it  appears  that 

a.  Washburn  v.  Milwaukee,  etc.,  R.  v.  Phelps,  125  111.  482;  Atchison,  etc., 

Co.,  59  Wis.  364,  20  Am.  &  Eng.  R.  R.  Co.  v.  Schneider,  127  111.  144. 

Cas.  225;  Jamieson  v.  Cass  County,  56  5.  Bennet  v.  Camden,  etc.,  R.,  etc., 

Ind.  466.  Co.,  14  N.  }.  L.  145,  holding,  however, 

8.  Watson  v.   Milwaukee,   etc.,   R.  that  the  jury,  which  mar  be  impaneled 

Co.,  57  Wis.  332, 10  Am  &  Eng.  R.  Cas.  to  pass  between  the  landowner  and  the 

168.  company,  ought  not  to  be  at  all  in- 

So,  also,  where  proceedings  are  in-  fluenced  by  the  fact  that  the  court  has 

stituted  to  condemn  various  pieces  of  set  aside  the  report  of  the  commis- 

land  belonging  to  different  owners,  all  sioners. 

being  described  in  one  petition,  and  Bnle  Stated  at   Lengtb. —  After  the 
the  case  as  to  all  is  heard  together,  al-  court  has  acted,  when  it  appears  by 
though  separate  orders  are  entered  as  the  record  that  a  proper  application 
to  each  owner,  there  is  but  one  pro-  in  writing  was  made  to  the  court  and 
ceeding,  and  all  the  orders   may   be  notice  given  to  the  owner  of  the  land, 
reviewed  upon  one  appeal.     Matter  of  or  he  appeared,  and  it  was  recited  that 
Prospect  Park,  etc.,  R.  Co.,  67  N.  Y.  the  court  was  of  the  opinion  that  the 
371,  a^riwfw^S  Hun  (N.  Y.)  30.    But  applicant    had   lawful    right   to  take 
see  wtman  v.  Union  Pac.  R.  Co.,  32  the   land,  the  court  appointing  free- 
Kan.  419.  holders,  and,  with  the  action  of  the 
S.  Chesapeake,  etc.,  R.  Co.  v.  Pack,  parties  themselves,  organizing  the  com- 
6  W.  Va.  397.  missioners,    this    implies    either    the 
Where,   after    appealing,   the    con-  consent  of  the  owner  or  the  location 
demning    party  becomes   satisfied   of  of  the  land  in  a  city  or  incorporated 
the    correctness    of    the    award,   and  town,  one  or  the  other  of  which  facts 
therefore  does  not  desire  to  prosecute  is  indispensable,  though  either  is  suf- 
such  appeal,  the  proper  motion  Is  to  ficient  to  authorize  the  judgment  as  to 
affirm  the  award,  as  such  motion,  if  that  primary  fact.     After  the  commis- 
sustained,  will  carry  interest  and  costs,  sioners  have  been  appointed,  however, 
Robbins  v.  Omaha,  etc.,  R.  Co.,  27  if  it  should  appear  on  the  record,  or 
Neb.  73;  Berggren  v,  Fremont,  etc.,  be  within  the  recollection  of  the  court, 
R.  Co.,  23  Neb.  620.  that  there  was  no  proof  or  admission 
4.  Chicago,  etc.,  R.  Co.  v,  Cicero,  of  either  of  these  facts  or  of  any  other 
157  III.  89.     In  Johnson  v.  Metropoli-  necessary  to  the  judgment  given  and 
tan  West  Side  El.  R.  Co.,  160  111.  477,  consequent  action    taken,   or    if    the 
it  was  held  that  a  decree  dissolving  an  owner  should  show  to  the  court  that 
injunction  against  the  construction  of  notwithstanding    his  employment  of 
a  railroad  upon  premises  sought  to  be  reasonable  diligence  he  was,  by  fraud, 
condemned,  pending  an  appeal  by  the  accident,  or  mistake,  prevented  from 
railroad  company  from   the  award  of  defending   or  excepting   to   the  pro- 
damages,  will  be  affirmed  where  the  ceeding,  and  that  the  actual  facts  were 
Judgment  for  damages  has  been  af-  not  adduced,  or  that  those  presented 
firmed.    See  also  Chicago,  etc.,  R.  Co.  to  the  court  might  have  been  over- 
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some  of  the  judges  who  appointed  the  commissioners  were  inter- 
ested, as  stockholders,  in  the  petitioning  company,  and  the  land- 
owner has  not  waived  his  objection  to  the  court,  their  order 
appointing  the  commissioners  will  be  reversed  ;^  but  the  orders  of 
the  court  below  will  not  be  reversed  in  the  absence  of  a  clear 
prepondera)ice  of  evidence  against  their  correctness.^ 

Xartnal  in  Part — Where  the  condemning  party  appeals  from  an 
order  confirming  the  commissioners'  report,  if  there  is  more  than 
one  tract  of  land  involved,  the  order  may  be  reversed  as  to  one 
tract  and  affirmed  as  to  another.' 

Benderlag  Proper  Judgmmit  on  Eeyenal. — ^When  the  amount  the  land- 
owner is  entitled  to  recover  depends  upon  computation  only,  the 
Supreme  Court,  upon  reversal,  will  render  the  judgment  which 
should  have  been  rendered  below.^ 

Xottltiition. — The  appellant  landowner  has  not  an  absolute  right 
to  a  restitution  of  possession,  but  the  appellate  court  has  a  discre- 
tion in  the  matter.® 

n.  Remanding. — In  a  question  of  damages,  where  the  testi- 
mony is  so  conflicting  that  from  it  the  court  is  unable  to  do 
justice  between  the  parties,  the  case  will  be  remanded  to  the  court 
of  first  instance  for  a  reassessment.®  Where  the  reversal  and 
remand  are  upon  the  ground  that  the  appellee  failed  to  show  a 
public  use  and  the  necessity  of  the  taking  therefor,  which  were 
conditions  precedent  to  the  right  to  condemn,  the  new  trial  should 

thrown,  or  avoided,  or  did  not  warrant  If   one    set   of    commissioners   has 

the  judgment,  the  court  before  which  made  a  report  of  the  value  of  tlie  prop- 

the  case  was  pending  should  set  aside  ertjr,  which  was  set  aside  by  the  judge 

the  judgment  and  action ;  and  if,  un^  a  quo.,  at  the  request  of  the  companr, 

der  any  such  circumstances,  it  failed  and  another  has  been  appointed,  which, 

to  do  so,  and  the  facts  should,  by  bill  after    taking    further    testimony,  has 

of  exceptions  or  otherwise,  appear  in  made  a  second   report,  reducing  the 

the  record,  the  court  of  appeals  would  value  of  the  property  to  be  taken  be- 

reverse   the    judgment.    Chesapeake,  low  one-half  tliat  placed   upon  it  bj 

etc.,  R.  Co.  V.  Pack,  6  W.  Va.  397.  the  first  set  of  commissioners,  the  lat- 

1.  Gregory  v.   Cleveland,  etc.,    R.  ter  estimate   being   approved  by  the 

Co.,  4  Ohio  St.  675.  judge  a  quo^  the  Supreme  Court  will, 

3.  Wisconsin  Cent.  R.  Co.  f^.  Cornell  on  appeal,  in  the  exercise  of  its  dis- 
University,  49  Wis.  162.  cretionary  powers   in   such  cases,  re- 

8.  Stockton,  etc.,R.  Co.  v.Galgiani,  mand  the  cause  to  the  court  of  the  first 

49  Cal.  139.  instance,  with  instructions  that  a  new 

The  appeal,  in  such  case,  brings  up  commission  be  appointed  and  the  case 

the  entire  record,  but  the  judgment  is,  be  in  other  respects   proceeded  with 

in  effect,  several  as  to  each  tract  dam-  according  to  law.     New  Orleans,  etc., 

aged,  and  a   reversal  as  to  one   tract  R.  Co.   v,   Zeringue,   23    Ia.   Ann. 

does  not  necessarily  require  a  reversal  521. 

as  to  the  others.     Chicago,  etc.,  R.  Upon  a  Bemaad  for  a  Hew  Mai,  after 

Co.  V,  Hildebrand,  136  111.  467,  47  Am.  reversal,  the  condemning  party  is  cn- 

&  Eng.  R.  Cas.  145.  titled,  on  the  new  trial,  to  a  reassess- 

4.  Chicago  v.  Wheeler,  25  111.  478.  ment  of  damages,  though  the  amount 

5.  Cal.  Code  Civ.  Pro.,  §  957 ;  of  the  first  award  has  been  paid  to  the 
Spring  Valley  Water  Works  v.  Drink-  landowner,  and  the  condemning  party 
house,  95  Cal.  220.  has  gone  into  possession  of  the  land. 

«.  La.  Civ.  Code,  §  2608;  Bailey  v,  Cincinnati  Southern  R.  Co.  v,  Ban- 
New  Orleans,  19  La.  Ann.  271,  ning,  Ohio  Prob.  Rep.  114. 
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be  de  novo^  under  the  general  law,  and  not  under  the  provisions 
of  the  appellee's  charter.* 

0.  Dismissal — Discontinuance.— Appeals  in  condemnation 
cases  may  in  general  be  dismissed  or  discontinued  by  either  party, 
in  accordance  with  the  rules  of  appellate  procedure  which  prevail 
in  other  civil  cases.  The  decisions  relating  to  such  dismissals  and 
discontinuances  are  gathered  in  the  note.^ 

8.  Effect  of  Appeal  while  Pending — a.  In  General — Stay. — ^An 
appeal  from  the  assessment  of  damages  by  commissioners  brings 
up  the  whole  case  so  that  all  rights  relating  to  such  damages  may 
be  determined.  Therefore  a  separate  action  involving  the  same 
rights  will  be  dismissed  with  costs.^ 

1.  Treacj  v.  Elizabeth  town,  etc.,  R.  Appeal  does  not  have  the  effect  of  dis- 

Cc,  85  Ky.  270.  missing   it.     The  right  of  way  is  ac- 

iniat  Em  Judicata  on  New  Trial.  —  quired  when  the  damages  assessed  are 

Where,  on  the  hearing  in  the  Supreme  paid  to  the  sheriff,  and  all  conveyances 

Court  of  an  appeal  in  condemnation  made  afterwards  are  subject  to  the  title 

proceedings,  the  award  of  damages,  of  the  company  to  such  right  of  way. 

which  alone  is  appealed  from,  is  set  Ruppert  v,  Chicago,  etc.,  R.  Co.,  43 

aside,  and  the  question  of  damages  or-  Iowa  490. 

dered  to  be  submitted  to  a  new  jury,  if  *TIie  Effect  of  the  DismiMal  of  an  ap- 
the  parties  enter  upon  a  new  trial  with-  peal  is  to  leave  the  award  appealed 
out  a  motion  for  a  rehearing,  they  from  effective  as  respects  the  amount, 
adopt  the  decision  on  said  appeal  as  as  though  no  appeal  had  been  taken, 
the  law  of  the  case,  and  the  questions  Minneapolis,  etc.,  R.  Co.  v.  Wood- 
then  decided  are  therefore  res  judi-  worth,  32  Minn.  452. 
cata,  Fort-Street  Union  Depot  Co.  v.  Diacontinnance  or  Witlidrawal. — The 
Backus,  103  Mich.  556.  company  appealing  from  the  award  of 

S.  An  Appeal  flrom  an  Award  by  tbe  commissioners   may  discontinue  such 

Landowner  will  not  be  dismissed   be-  appeal  and  accept  the  award,  at  any 

cause  the  mortgagees  have  not  joined  'time,  upon  such   terms  as  the  court 

in  the  appeal;  nor  will  such  appeal  be  may  order.     Mass.  Gen.  Stat.,  c.  43,  ^ 

dismissed,  after  the  claimants  have  put  41;   Fall  River  R.  Co.  tn  Chase,   125 

in  their  proofs  and  rested,  because  the  Mass.  483. 

jury  have  not  then  examined  the  prem-  In    Pennsylvania^    however,    after 

ises.    Knauft  v.  St.  Paul,  etc.,  R.  Co.,  issue,  trial,  and  verdict,  and  after  the 

22  Minn.  173.                           •  time  limited  for  appeal,  the  appellant 

In  such  cases  the  landowner  becomes  cannot  withdraw  the  appeal  and  have 
the  plaintiff,  and  must  prove  his  dam-  the  award  confirmed.  Schuylkill  River 
ages  if  the  railroad  company  fails  to  Kast  Side  R.  Co.  v,  Harris,  124  Pa. 
appear;  it  is  error  to  dismiss  the  com-  St.  216,  holding,  however,  that  where 
pany*8  appeal  because  it  is  in  default  the  court  has  entered  an  order  of  con- 
fer want  of  an  answer.  Omaha,  etc.,  firmation  the  appellee  cannot  enter  an 
R.  Co.  V,  Umstead,  17  Neb.  459,  20  appeal  nunc  pro  tuncy  but  may  have 
Am.  &  Eng.  R.  Cas.  399,  followed  in  such  order  vacated. 
Omaha,  etc.,  R.  Co.  v.  Lamb,  17  Neb.  And  under  the  lateral  railroad  law, 
461 ;  Omaha,  etc.,  R.  Co.  v.  Lamb,  17  an  appeal  from  the  report  of  viewers 
Neb.  462.  cannot  be  discontinued  after   twenty 

Bcpaiate  Awarda  in  respect  to  each  of  days  have  elapsed  from  the  filing  of 

two  quarter  sections  which  together  the  report,  without  the  consent  of  the 

constitute  one  tract  are,  in  effect,  an  adverse  party.     Brown  v.  Corey,   43 

award  as  to  the  whole  tract,  and  an  Pa.  St.  495. 

appeal  therefrom  as  one  award  should  3.  Phifer  v,  Carolina  Cent.  R.  Co., 

not  be  dismissed  for  duplicity.   Weyer  72  N.  Car.  433. 

V.  Milwaukee,   etc.,   R.  Co.,  57  Wis.  Exception. — A  charter  provided  that 

3^1  10  Am.  &  Eng.  R.  Cas.  508.  the    company   might  condemn  for  a 

A  Partition  of  the  Pmniaea  Pending  right  of  way  a  strip  two  hundred  f^et 
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Whn  It  VmUm  Jndgvttt  ApptaJad  lirrai. — Where  the  appellate  court 
is  required  to  try  the  case  de  novo,  the  effect  of  the  appeal  is  to 
vacate  the  decision  of  the  commissioners.^ 

T%jmmt  at  lam, — An  order  upon  the  appellant  to  pay  the  fees  of 
the  commissioners  may  properly  be  made,  notwithstanding  the 
pendency  of  the  appeal.* 

Buy. — In  loway  upon  the  company's  appeal,  the  right  of  the 
landowner  to  withdraw  the  money  deposited  is  suspended  pend- 
ing the  appeal.^  In  Nrw  York,  whether  the  landowner  shall  have 
a  stay,  pending  the  appeal,  is  discretionary  with  the  general  tenD, 
and  must  be  determined  by  the  circumstances  of  the  particular 
case.* 

b.  Effect  on  Petitioner's  Right  to  Enter. — In  most 
jurisdictions  where  the  condemning  party  appeals  from  the  award 
of  damages,  it  is  allowed  to  enter  upon  the  land  for  the  purpose  of 
constructing  the  improvement,  upon  the  payment,  or  tender,* 

wide,  and  might  take  additional  lands  an  appeal  from  the  order  of  commiS' 

where  the  board  of  directors,  by  ireso-  sloners  establishing    a    road   vacates 

lution,  declared  them  necessary  for  the  such  order  as  to  the  parties  appealing, 

use  of  the  company.    A  landowner  ol>-  it  does  not  do  so  as  to  parties  who  do 

jected  to  condemnation  proceedings  to  not   appeal.     Fleener  t*.  Ciaman,  126 

condemn  a  strip  three  hundred   feet  Ind.  166. 

wide,  that  the  directors  had  not  prop-  Failure  to  Pay  Amoimt  Aw«vAed.^It 

erly  authorized  the  taking  of  the  addi-  being  uncertain  whether  the   award 

tional  one  hundred  feet.    He  appealed  will  stand,  it  is  improper  to  vacate  it, 

from  the  award  of  the  commissioners,  pending  the  appeal,  for  failure  to  pay 

and  also  instituted  a  separate  proceed-  the  amount  awarded.    New  York,  etc., 

ing  to  set  aside  the  award  upon  the  R.  Co.  v.  Townsend,  36  Hun  (N.  Y.) 

same  ground,  but  it  was  objected  that  630. 

the  appeal  was  a  bar  to  the  second  Bflteot  on  ForeolosoT*  tvll. — Where  a 
proceeding.  It  was  held  that  the  right  foreclosure  suit  is  in  progress  against 
of  the  company  to  condemn  the  addi-  the  land  condemned,  pending  an  ap- 
tional  one  hundred  feet  could  not  be  peal  from  the  award,  It  is  not  necessary 
determined  on  appeal,  and  therefore  to  make  the  condemning  party  a  party 
the  appeal  was  not  a  bar  to  the  other  to  such  foreclosure  suit.  Farmers*, 
proceeding,  and  it  was  also  held  prop-  etc.,  BankV.  Eldred,  20  Wis.  196,  hold- 
er to  restrain  the  company  from  con-  ing  that  it  might  concern  the  railroad 
structing  its  road  over  the  land,  on  the  company  to  know  to  whom  it  must 
ground  that  the  condemnation  had  pay  the  damages  that  might  be  award- 
not  been  authorized  by  the  directors,  ed,  but  that  the  rights  of  the  mort- 
Stringham  v.  Oshkosh,  etc.,  R.  Co.,  33  gagor  could  not  be  prejudiced  because 
Wis.  471.  the  company  was  not  before  the  court. 

1.  Pool  V.  Breese,  114  111.  594.  2.  Wis.    Rev.   Stat.,  §4    1848,  1852; 

But  an  appeal   by  defendant  upon  Taylor  r.  Chicago,  etc.,  R.  Co.,  81  Wis. 

the  question  of  compensation  alone,  8a,  one  judgpe  dissenting, 

accompanied   by  an  abandonment  of  8.  Peterson  v.  Ferreby,  30  Iowa  327. 

other  defenses,   does  not  vacate   the  4.  Manhattan  R.  Co.  v.  Stroub,  70 

judgment  appealed  from.     Los  Ange-  Hun  (N.  Y.)  363. 

les,  etc.,  R.  Co.  T>.  Rumpp,  104  Cal.  20.  5.  See  stt/ray  XIV.  1.  Necessity  of 

Nor  does  the  mere   prayer  of  an  ap-  Payment  or  Its  Equivalent  to  Passing 

peal  to  the  court  of  last  resort,  and  an  of  Title.     Oliver  v.  Union  Point,  ttt.^ 

intention  to  prosecute  it,  have    that  R.  Co.,  83  Ga.  257,  39  Am.  &  Eng.  R. 

effect.      Lake   Erie,  etc.,    R.   Co.   v.  Cas.  107 ;  Indianapolis,  etc.,  R.  Co.  f. 

Kinsey,  87  Ind.  514,  14  Am.  &  Eng.  Brower,    12    Ind.    374.     Contra^   sec 

R.  Cas.  309,  Browning  xk  Camden,  etc.,  R.,  etc., 

Aa  to  Partlea  Not  Appoalinff.— While  Co.,  4  N.  J.  Eq.  47. 
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or  deposit,*  or  payment  into  court,*  or  securing  by  bond,  of  the 
compensation  ordered  to  be  paid  by  the  judgment  appealed  from.^ 
Some  cases  hold,  however,  that  this  cannot  be  done  where  the 
landowner  and  not  the  company  appeals,  such  an  appeal  oper* 
ating  as  a  supersedeas,  and  depriving  the  company  of  the  right  to 
enter  until  it  is  determined.^  If  the  company  attempt  to  enter 
and  construct  their  road,  according  to  these  decisions,  an  injunc- 
tion will  issue  to  restrain  them.* 

c.  Effect  as  a  Waiver  of  Irregularities  Below. — An 

appeal  by  the  landowner  from  the  award  of  the  commissioners  is 
an  entry  of  appearance  by  him,  and  waives  all  questions  as  to  the 
sufficiency  of  notice  or  jurisdiction  of  the  person.®  Such  an 
appeal  also  waives  the  objection  that  the  appraisers  were  not 
properly  sworn,^  and  the  objection  that  the  commissioners  were 

1.  Ligare  v.  Chicago,  etc.,  R.  Co.,  Atchison,  etc.,  R.  Co.,  28  Kan.  453, 10 

50  ill.  App.  84;  Manhattan  R.  Co.  v.  Am.  &  Eng.  R.  Cas.  528. 

Taber,  78  Hun  (N.  Y.)  434.  BxMpUoD.— While    ordinarilj    the 

EBDOpttBii. — Where  a  railroad  com-  legal  effect  of  the  approval  of  a  bond 

pan}r  16  already  in  possession  of  land  given  by  a  railroad  company  in  con- 

and  operating  its  road  thereon  under  demnation  proceedings  is  to  pass  the 

a  license,  and  institutes  a  proceeding  title  to  the  land  or  easement  to  which 

to  condemn  the  land,  it  may  appeal  it  relates,  this  effect  does  not  neces- 

from  th«  County  Court  to  the  Circuit  sarily  follow  where  the  entry  of  the 

Court  without  depositing  in  court  the  railroad  company  is  in  clear  violation 

amount  of  tbe  judgment  for  damages,  of  the  covenants  contained  in  a  written 

or   surrendering    possession    of    the  contract  with  the  landowner.  Semple  v, 

land.     Ashland  Coal,  etc.,  R.  Co.  f.  Cleveland,  etc.,  R.  Co.,  172  Pa.  St.  369. 

Davidson  (Ky.   1893),  ao  S.  W.  Rep.  4,  Jersey  City,  etc.,  R.  Co.  v,  Cen- 

a?o.  tral  R.  Co.,  48  N.  J.  Eq.  379,  49  Am. 

*.  Fisher  v.  Yavapai  County  (Ari-  &  Eng.  R.  Cas.  256;  Watson  v.  Pitts- 

»ona,  1894),  3^  ^^^'  Rep.  176;  State  v.  burgh,  etc.,  R.  Co.,  2  Pittsb.  (Pa.)  99. 

McHatton,     15    Mont.    159;    Mercer,  5.  Connelly  t'.Griswold,  7  Iowa  416; 

etc.,  R.  Co.  t;.  Delawans,  etc.,  R.  Co.,  Browning  v.  Camden,  etc.,  R.,  etc., 

a6  N.  }.  Eq.  464.  Co.,  4  N.  J.  Eq.  47 ;  Kansas  City  v. 

. — ^A  railroad  company  ap-  Kansas  Pac.  R.  Co.,  18  Kan.  331 ;  Iowa 


pealed  an  eminent  domain  proceeding  College   v.   Davenport,   7   Iowa   213. 

fmm  the  Circuit  Court  to  the  court  of  Contra^  see  Cooper  v.  Anniston,  etc., 

appeals,  accompanying  which  was  a  R.  Co.,  85  Ala.  106,  36  Am.  &  £ng.  R. 

supersedeas,  issued  at  the  instance  of  Cas.  581 . 

both  parties.    After  the  court  of  ap-  6.  Atchisoo,  etc.,  R.  Co.  v.  Patch, 

peals  had  affirmed  the  judgment,  but  28  Kan.  470 ;  Whitely  v,  Mississippi 

before  any  mandate  of  that  court  was  Water  Power  Co.,  38  Minn.  523,  36 

issued,  the  Circuit  Court  ordered  the  Am.  &  Eng.  R.  Cas.  624;  Rheiner  v. 

amouiit  of  the    judgment    paid   into  Union  I>epot,  etc.,  Co.,  31  Minn.  289, 

court  and  granted  a  writ  of  possession,  holding  that  one  who  has  taken  and 

It  was  held  that  such  order  was  illegal  prosecuted  such  an  appeal  may  not 

and  void,  and  that  no  costs  could  be  afterwards    punue    the    inconsistent 

imposed   on    either    party  under   it.  remedy  of  an  action  to  restrain  the 

Piel  t;.  Covington  Short  Route  Trans-  corporation  from  the  use  of  the  land, 

fer  R.  Co.  <Ky.  1889),  12  S.  W.  Rep.  upon  the  ground  of  such  defect  in  the 

7S9>                  '  condemnation  proceedings. 

t.  Neale  v.  Superior  Ct.,  77  Cal.  28 ;  WlMra  tlia  Appeal  is  from  tbe  Award  of 

Mftcliell  t7.  Illinois,  etc,  R.,  etc.,  Co.,  tbe  StaarUT'e  Jmry,  objections  to  their 

®  III.  286;  Chicago,  etc.,  R.  Co.  v,  jurisdiction  are  not  waived.    Stoughv. 

Phelps,  125  111.  482;  Centralia,  etc.,  R.  Chicago,  etc.,  R.  Co.,  71  Iowa  641. 

Co,  V.  Henry,  31  111.  App.  456;  Cen-  7.  Trester  v.  Missouri  Pac.  R.  Co., 

ttai  Branch    Union   Pac.   R.   Co.   v.  33  Neb.  171. 
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not  of  the  requisite  number.^ 

e.  Certiorari—^.  WH£NlTLi£S.^-Theuseof  thbwritasamode 
of  review  in  street  and  highway  condemnations  has  been  treated 
in'a  previous  article.^  In  railway  condemnation  proceedings  the 
writ  will  lie  where  the  court  below  has  proceeded  without  £iving 
jurisdiction  if  there  be  no  other  adequate  remedy,*  as  where  the 
statute  under  which  the  proceedings  are  had  makes  no  provision 
for  appeal,^  or  where  the  time  to  appeal  expired  before  the 
relator  had  knowledge  of  the  facts  complained  oM  The  writ  will 
also  lie  to  correct  errors  and  irregularities  in  the  appointment  or 
proceedings  of  the  tribunal  assessing  the   damages;^  and  one 

1.  Williamson  v.  Cass   County,  84  thereto.     Fitchburg  R.  Co.  v.  BostoDi 

111.  361.  etc.,  R.  Co.,  3  Cush.  (Mass.)  58. 

But    such    an   appeal,   bringing  in  Under   Mass.   Stat,   of  1857,  c.  287, 

question    only  the  sufficiency  of  the  an   adjudication  by    county  commis- 

damages,  is    not  inconsistent  with   a  sioners,  laying  out  a  highway  across  a 

proceeding  to  vacate  the  appointment  railroad,  which  does  not  state  whether 

of  the  commissioners  and  to  oppose  the  highway  is  to  be  carried  over  or 

the  condemnation.    In  re  Minneapolis  under  or  on  a  level  with  the  railroad, 

"R.  Terminal  Co.,  38  Minn.  157.  or  show  that  special  notice  was  given 

8.  See  article  Certiorari,  vol.  4,  to  the   railroad  corporation,  is  errone- 

p.  I.  ous  and  will  be  quashed  on  certiorari, 

8.  Dunlap  v.  Toledo,  etc.,   R.  Co.,  although  the  railroad  corporation  ac- 

4,6  Mich.  190.  tually  appeared  and  were  heard  before 

muttratlon. — When,  in   a   proceed-  the  commissioners.     Old  Colony,  etc., 

ing    to   condemn    land,   the  District  R.  Co.  v.  Plymouth  County,  11  Gray 

Court  makes  an  order  which  it  has  no  (Mass.)  512. 

jurisdiction  to  make  in  relation  to  the  If  a  party  would  go  back  to  the  pro- 
use  of  the  property  sought  to  be  con-  ceedings  of  commissioners  to  show 
demned,  and  there  is  no  appeal  from  anything  unfair  or  unlawful  in  the 
the  order,  certiorari  is  the  proper  mode  of  their  appointment,  or  in  the 
remedy  to  annul  the  order  before  the  proceedings  prior  thereto,  he  must 
damages  it  authorizes  have  been  sus-  bring  his  case  before  the  court  by  cer- 
tained.  The  fact  that  a  trespass  under  tiorari,  or  in  some  other  manner  in  the 
such  order  maybe  enjoined  inequity  duecourseof  law.  Bennet  v.  Camden, 
does  not  prevent  it  from  being  re-  etc.,  R.,  etc.,  Co.,  14  N.  J.  L.  145,  re- 
viewed on  certiorari,  for  the  mere  viewed  in  State  v.  Hudson  Tunnel  flL. 
fact  that  the  order  is  void  will  not  Co.,  38  N.  J.  L.  548. 
alone  authorize  an  injunction.  Call-  Brron  Committed  by  the  Jury,— 
fornia  Pac.  R.  Co.  v.  Central  Pac.  R.  Where,  on  an  appeal  to  the  Supreme 
Co.,  47  Cal.  528.  Court  from  the  confirmation  of^  the 

4.  People  V.  Mosier,  56  Hun  (N.  report  of  a  jury,  a  new  appraisal  is  di- 
Y.)  64.  rected  to  be  made  before  a  new  panel, 

5.  Joliet,  etc.,  R.  Co.  v.  Barrows,  24  the  common-law  writ  of  certiorari 
111.  562.  lies,  if  taken  in  proper  season,  to  cor- 

6.  Errors  and  iJrregularltleB  by  or  Ke-  rect  grave  errors  committed  by  the 
latlng  to  the  Commissioners.  —  If  the  jury  in  their  proceedings,  affecting 
proceedings  of  county  commissioners,  injuriously  the  rights  of  the  parties; 
in  estimating  damages  for  land  taken,  but  such  correction  will  not  extend  to 
are  irregular,  the  remedy  is  to  be  the  final  facts  to  be  adjudicated  upon 
sought  by  an  application  to  the  Su-  by  the  jury  —  namely,  the  necessity  of 
preme  Court  for  a  certiorari,  and  not  taking  the  property  for  the  public  use, 
by  an  application  to  the  commissioners  and  the  just  damages  or  compensation 
for  a  jury  to  revise  the  damages.  If  to  be  made  therefor.  Backus  v.  Gart- 
the  latter  course  be  taken,  it  is  an  ad-  ner,  89  Mich.  209. 

mission  that  the  previous  proceedings         Under  a  charter  which  directs  an  in- 
are  regular  and  a  waiver  of  exceptions    quest  to  be  summoned  by  the  sheriff 

662  Volume  VU. 


Appealf.  EMINENT  DOMAIN.  Gtrtiorari. 

named  in  the  petition  as  having  some  interest  in  the  land  may 
have  the  writ,  in  order  to  question  the  petitioner's  authority  to 
institute  such  proceedings,  without  showing  that  he  really  has 
such  an  interest.^ 

But  certiorari  will  not  lie  to  review  condemnation  proceedings 
where  a  remedy  by  appeal  is  provided  ;^  or  where  the  relator  is 
guilty  of  delay  or  laches  in  suing  out  the  writ  ;^  or  has  failed  to 
make  objection  to  the  irregularity  in  the  court  below,  which  could 
have  corrected  it  ;*  or  has  applied  for  the  writ  prematurely.* 

h.  Return  and  Proceedings  Thereon — ^Betnn. — The  return 
may  contain  the  record,  the  proceedings  in  the  nature  of  a  record, 
the  rulings  on  evidence,  instructions  given  and  refused,  and  the 
exceptions  taken,  together  with  so  much  of  the  evidence  as  may 
be  proper  to  show  the  bearing  of  such  rulings  and  instructions,  and 

for  estimating  the  damages  sustained  Act  of  1850,  §  18,  a  second  report  of 
by  owners  of  land  occupied  by  the  rail-  commissioners  in  a  condemnation  pro- 
road,  who  shall  make. a  report  to  the  ceeding  is  final  and  conclusive  on  all 
court,  and  that,  when   the  report  is  the  parties  interested;  and  where  an 
confirmed,  judgment  shall  be  entered,  appeal  is  thus  prevented  the  proceed- 
provided   that,  if  the   report  be  not  ings  cannot  be  reviewed  hy  certiorari, 
confirmed  and  justice  may  seem  to  re-  People  v,  Betts,  55  N.  Y.  6x30^  folio-wed 
quire  it,  a  new  inquisition    may   be  in  Matter  of  Delaware,  etc.,  Canal  Co., 
awarded  by    the   court,  it   was    held  69  N.  Y.  209,  reviewed  in  Matter  of 
that  the  court  may  set  aside  the  pro-  Prospect  Park,  etc.,  R.  Co.,  8c  N..Y. 
ceedings  for  mere  excess  in  the  esti-  489,  14  Am.  &  Eng.  R.  Cas.  363. 
mate  of  damages;   and  that  the  Su-  8.  Bresler  v.   Ellis,  46  Mich.  335; 
preme  Court  has  the  same  power,  when  Hildreth  f.  Rutherford,  52  N.  J.  L. 
the  proceedings  are  brought   up  by  501. 

certiorari;  and  that  in  such  a  case  a  miutrati(m. — Me.    Rev.    Stat.   1857, 

procedendo  would  not  be  awarded,  but  c.  51,  §  6,  provides  substantially  that 

the  parties  would  be  left  to  commence  when  a  party  failed  to  prosecute  a 

again  </e  novo,    Pennsylvania  R.  Co.  petition  for  a  revision  of  the  land  dam- 

V.  Heister,  8  Pa.  St.  445,  criticised  in  ages  awarded  by  the  county  commis- 

Pennsylvania  R.  Co.  v.  First  German  sioners  at  the  next  regular  term  after 

Lutheran  Congregation,   53    Pa.    St.  the  filing  of  the  same,  it  should  be 

445»  ^*plained  in  Lehigh  Valley  R.  Co.  dismissed  unless  good  cause  for  delay 

V.  Lazarus,  28  Pa.  5t.  203,  reviewed  in  is  shown.     The  determination  of  the 

Greenville,  etc.,  R.  Co.  v.  Partlow,  5  county  commissioners  as   to  the  suf- 

Rich.  (S.  Car.)  428.  ficiency  of  the  excuse  offered  for  delay 

1.  Central  R.  Co.  v,  Hudson  Termi-  is  not  to  be  revised  by  the  Supreme 

nal  R.  Co.,  46  N.  J.  L.  289,  20  Am.  &  Court    by  certiorari,   even  though   a 

Eng.  R.  Cas.  294.  warrant  for  a  jury  had  issued  before 

3.  Church  v.  Northern  Cent.  R.  Co.,  the  order  of  dismissal  was  entered. 

45  Pa.  St.  339.  Portland,  etc.,  R.  Co.  v.  Cumberland 

lUnstratlonB. — Where  the  only  com-  County,  64  Me.  505. 
plaints  made  by  an  owner  of  land  4.  Plymouth  v,  Plymouth  County, 
against  proceedings  condemning  a  por-  16  Gray  (Mass.)  341 ;  St.  Paul,  etc.,  R. 
tion  of  it  for  right  of  way  are  Uiat  the  Co.  v.  Murphy,  19  Minn.  500. 
damages  awarded  are  inadequate,  and  5.  Prematore  AppUoatioii.  —  Excep- 
that  title  award  was  made  on  a  day  sub-  tions  were  filed  to  the  report  of  view- 
sequent  to  that  fixed  in  the  notice,  he  ers  for  a  lateral  railroad  and  an  appeal 
**a8  a  plain,  speedy,  and  adequate  rem-  to  the  common  pleas  was  taken.  The 
edy  by  appeal,  and  certiorari  will  not  exceptions  were  overruled  while  the 
tic.  Cedar  Rapids,  etc.,  R.  Co.  v,  appeal  was  pending;  there  was  no  final 
Whelan,  64  Iowa  694,  20  Am.  &  Eng.  judgment,  and  a  certiorari  from  the 
R.  Cas.  395.  Supreme  Court  was  premature.  Hall's 
Under  the  N.  Y.  General  Railroad  Appeal,  56  Pa.  St.  238. 
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the  prejudice  thereby  worked  to  the  relator.^ 

Thft  KMrisf  must  be  upon  the  writ  and  return ;  the  papers  upon 
which  the  writ  was  granted  may  be  considered  on  the  question  of 
jurisdiction  to  issue  the  writ,  and,  possibly,  as  establishing  as 
facts  such  matters  as  were  embraced  in  the  writ  and  omitted  from 
the  return.* 

AMATltt  may  be  taken  and  read  to  show  that  the  commissioners 
have  acted  upon  illegal  principles  in  valuing  the  land  and  assess- 
ing the  damages.*  Ordinarily,  however,  if  the  proceedings  are 
regular  and  authorized  by  law,  they  cannot  be  disturbed  by  any- 
thing outside  the  record.^ 

Wist  QttMtlMis  may  b«  oonildartd. — On  certiorari  by  the  landowner, 
bringing  up  the  appointment  of  the  commissioners,  the  appellate 
court  has  power  to  pass  upon  all  questions  which  afifect  the  right 
of  the  company  to  take  the  relator's  lands,  so  far  as  they  show 
that  as  to  him  no  such  right  exists  ;*  and  also  to  pass  upon  the 
questions  whether  the  judge  a  quOy  upon  the  facts  before  hinii 
should  have  appointed  the  commissioners,*  and  whether  a  hna 
fide  reasonable  effort  to  purchase  the  land  required  was  unsuc- 
cessfully made.^ 

1.  Minnesota  Cent.  R.  Co.  v.  Mc-  depositions  taken  in  the  conrt  belowi 

Nantara,  13  Minn.  508.  See,  in  general,  relating  to  the  assessment  of  damages, 

article  Certiorari,  vol.  4,  p.  211  et  Allison  v.  Delaware,  etc.,  Canal  Co., 

seq.  5  Whart.  ( Pa. )  482 ;  Philadelphia,  etc., 

ConolttaifsnoM.  —  If  responsive,  and  R.  Co.'s  Case,  6  Whart.  (Pa.)  25. 

covering  the  points  of  error  appearing  4.  Conestoga  Bridge,  150  Pa.  St.  541. 

in  the  affidavit  for  the  writ,  the  return  Oliutration. — Where  one  petitioned 

is  conclusive  upon  the  respondents  and  for  viewers  to  assess  damages  done 

the  court.     Traverse  City,  etc.,  R.  Co.  her,  as  owner  of  one-third  <rf  certain 

V.  Sejmour,  81  Mich.  378.  lands,   and   as  administratrix  of  her 

titflleleiioy  of  Ketnn.  —  Where  com-  daughter  who  had  died  seized  of  a 
missioners  who,  under  summons  of  one-fifth  interest  therein,  and  the  cocrt, 
the  sheriff,  had  assessed  plaintiff's  after  viewers  appointed,  and  report  as* 
damages  on  account  of  land  taken  for  sessing  damages  made,  on  exceptions 
railroad  purposes,  showed  by  their  thereto  by  the  company,  that  the  pe- 
answer  to  a  writ  of  certiorari  that  they  titioner  had  not  title,  as  set  forth  in 
had  kept  within  their  lawful  sphere,  the  petition,  set  aside  the  proceedings 
and  proceeded  regularly,  so  far  as  they  at  her  costs,  on  certiorari,  it  was  held 
were  concerned,  it  was  held  that  the  that  as  the  quantum  of  title  could 
answer  was  sufficient.  The  question  only  appear  by  evidence  dehors  the 
whether  the  company  had  a  right  to  record,  and  as  the  ground  of  the  de- 
condemn  the  land  for  the  purposes  cision  below,  setting  aside  the  pro- 
named  in  the  proceeding  was  one  with  ceeding^  upon  such  evidence,  could 
which  they  had  nothing  to  do.  Forbes  not  be  legally  known  to  a  court  of 
V.  Delashmutt,  68  Iowa  164.  error,  the  judgtnent  must  be  reversed 

3.  People  V.  Dains,  38  Hun  (N.  Y.)  and  the  case  reinstated,   to  be  pro- 

43.     And  see,  in  general,  article  Cbr-  ceeded  in  according  to  law.    Church 

TiORARi,  vol.  4,  p.  253  et  sea.  v.  Northern  Cent.  R.  Co.,  45  Fa.  St. 

8.  New- Jersey  R.,  etc.,  Co.  v.  Suy-  339. 

dam,  17  N.  J.  L.  25.  5.  State  v,  Hudson  Tunnel  R.  Co.^ 

BeposittonB. — On  a  certiorari  to  re-  38  N.  J.  L.  548,  affirming  38  N.  J.  L.  i?- 

move  proceedings  for  the  assessment  6.  Columbia  Delaware  Bridge  Co.  t>. 

of  damages  in  the  case  of  a  canal,  etc.,  Geisse,  35  N.  J.  L.  558. 

the  Supreme  Court  will  not  examine  7.  Chambers   v.   Carteret,  etc.,  It 

into    exceptions    which    depend    on  Co.,  54  N.  }.  Lr.  85,  holding  that  on 
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But  matters  of  fact  will  not,  ordinarilyi  be  reinvestigated,^  nor 
questions  decided  which  could  not  be  passed  upon  by  the  court 
whose  action  is  up  for  review.* 

10.  Writ  of  Bnor. — The  practice  relating  to  the  review  of 
condemnation  proceedings  by  writ  of  error,  the  general  procedure 
thereon,  and  the  effect  of  suing  out  the  writ,  vary  widely  in 
the  different  jurisdictions.  The  investigator  should  consult  the 
general  article  Error,  Writ  of,  post,  as  well  as  the  cases  cited 
in  the  note.* 

11.  Mandamus — Pfohibition. — Neither  of  these  writs  will  lie  where 
there  is  an  adequate  remedy  by  appeal  to  redress  the  wrong 
complained  of.^     Mandamus  has  been  held  not  to  lie  even  where 

sach  a  certiorari,  if  it  appear  that  the  Kentucky, — Rice  v.  Danville,  etc., 

petitioning  company  knew  the  name  of  Turnpilte  Koad  Co.,  7  Dana  (Ky.)  81 ; 

the  owner  of  the  land,  and  in  its  appli-  Pack  v.  Whitney,  6  B.  Mon.  (Ky.)  117. 

cation  for  appointment    of    commis-  Maryland.  —  Moores    v,     Bel-Air 

sioners  did  not  give  the  name  of  such  Water  Co.,  79  Md.  391. 

owner,  but  named  as  owner  another  Mississippi. — New  Orleans,  etc.,  R. 

person  known  by  it  not  to  have  any  in-  Co.  v.  Hemphill,  35  Miss.  Vj, 

terest  in  the  land,  the  order  appointing  Missouri. — Hannibal,  etc.,  R.  Co. 

commissioners  will  be  set  aside  at  the  v.  Morton,  20  Mo.  70. 

instance  of  the  real  owner  and  the  per-  New  yersey. — Packard  v.  Bergen 

son  named  as  owner.  Neck  R.  Co.,  48  N.  J.  Eq.  281 ;  Sul- 

X.  Low  V.  Galena,  etc.,  R.  Co.,  18  livan  v.  North  Hudson  R.  Co.,  51  N. 

III.  334;   Allen  V.  Levee  Com'rs,  57  J.  L.  518,  40  Am.  &  Eng.  R.  Cas.  324. 

Miss.  163 ;  Breden  v.  Pittsburg,  etc.,  R.  New  Tork. — King  v.  New  York,  36 

Co.,  165  Pa.  St.  262.  N.  Y.  182. 

S.  Ootporttte  Bilflit«ie«,  «to. — The  O^fV.— Cincinnati,  etc.,  R.  Co. t;.Bai- 
corporate  existence  of  a  company  and  ley,  39  Ohio  St.  170,  10  Am.  &  Eng.  R. 
its  right  to  exercise  corporate  fran-  Cas.  513;  Little  Miami  R.Co.  v.  Hop- 
chises  cannot  properly  be  passed  on  kins,  19  Ohio  St.  279;  Cleveland,  etc., 
by  the  inferior  tribunals  for  assessing  R.  Co.  v.  Wick,  35  Ohio  St.  247 ;  Buck- 
damages  in  condemning  lands,  and  Ingham  v.  Steubenville,  etc.,  R.  Co., 
cannot,  therefore,  be  considered  on  10  Ohio  St.  25;  Atlantic,  etc.,  R.  Co. 
certiorari  to  review  the  action.  Schroe-  v.  Sullivant,  5  Ohio  St.  276;  Steuben- 
dcr  V.  Detroit,  etc.,  R.  Co.,  44  Mich,  ville,  etc.,  R.  Co.  v.  Patrick,  7  Ohio 
387.  St.  170;  Meily  v.  Zurmehly,  23  Ohio 

AmoUBt  of  XHunacai.  —  And  the  ap-  St.  627. 

pellate   court    cannot  determine  the  Pennsylvania. — Schttylkill  Nav.  Co. 

amount  of  damages,   on  the  merits,  v»  Thoburn,  7  S.  &  R.  (Pa.)  411;  Com. 

wiiere  the  principle  under  which  the  v.  McAllister,  2  Watts  (Pa.)  190. 

commissioners  assessed  them  was  cor-  Virginia. — Atlantic,  etc.,  R.  Co.  v, 

rect.     New- Jersey    R.,    etc.,   Co.  v,  Reid,  87  Va.  119. 

Suydam,  17  N.  J.  L.  25.  West  Fi>^i«  iff  .—Baltimore,  etc.,  R. 

y  Alabama. — Talladega  County  v,  Co.  v.  Pittsburg,  etc.,  R.  Co.,  17  W. 

Thompson,    15    Ala.     134;     Hill    v,  Va.  812,  10  Am.  &  Eng.  R.  Cas.  444. 

Bridges,  6  Port.  (Ala.)   197;   Folmar  United  States. — Baltimore,  etc.,  R. 

Ti'  Folmar,  68  Ala.   120;  Bottoms  v,  Co.  v.  Sixth  Presbyterian  Church,  19 

Brewer,  54  Ala.  288.  Wall.  (U.  S.)  62;    Luxton  v.  North 

California.  —  Sacramento,   etc.,  R.  River  Bridge  Co.,  147  U.  S.  337. 

Co.  V.  Harlan,  24  Cal.  334.  4.  Woodward  Iron  Co.  v.  Cal>anl8s, 

Colorado. — Hutchinson  v,   Mc-  87  Ala.  328.     Compare  Budd  v.  New 

Laugfalin,  15  Colo.  492.  Jersey  R.,  etc.,  Co.,  14  N.  J.  L.  467. 

0«wrf/>fi/.— Williams  v.  Hartford,  XUiistratloii.— Whether  or  not  the  fail- 

^•»  R.  Co.,  13  Conn.  110.  ure  to  agree  or  to  authorize  the  suit 

Indiana. — Lawrenceburgh,  etc.,  R.  is  a  bar  to  the  condemnation  proceed- 

Co.  V.  Smith,  3  Ind.  253.  ings  is  not  a  question  going  to  the 
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the   court  below  refused  to  appoint  commissioners,  under  the 
erroneous  view  that  it  had  no  power  to  make  the  appointment.^ 

ZTL  CIO0T8  Ain>  FEI8 — 1.  Heceiiity  of  a  Statate. — Costs  are  the 
creatures  of  the  statute,  and  in  condemnation  proceedings  costs 
are  only  recoverable  when  authorized  by  statute,  and  according  to 
the  terms  and  in  the  amount  so  authorized.^  The  better  opinion 
is  that  general  statutory  provisions  relative  to  costs  in  civil 
actions  or  suits  have  no  application  to  condemnation  proceedings, 
which  are  special  proceedings  and  not  "  actions  "  nor  "  suits."* 

2.  Landowner^B  Eight  to  Corts — a.  Generally. — One  whose  prop- 
erty is  taken  against  his  will,  in  these  proceedings,  is  constitu- 
tionally entitled  to  recover  his  court  costs  reasonably  incurred 
in  such  proceedings.  The  common-law  rule  forbidding  the 
recovery  of  costs  by  either  party  in  actions  at  law  does  not 
control.*  The  company  must  pay  the  costs  awarded  to  the  land- 
jurisdiction  of  the  superior  court,  but  is  actions  at  law  is  decisive  against  such 
a  question  of  law  to  be  determined  by  recovery.  Metier  v.  Easton,  etc.,  R- 
it  in  the  course  of  the  proceeding;  and  Co.,  37  N.  J.  L.  222;  Gifford  v.  Dart- 
anj  error  in  such  determination  is  mouth,  129  Mass.  135.  These  cases 
subject  to  review  upon  appeal,  and  proceed  upon  the  theory  that  con- 
does  not  furnish  ground  for  a  writ  of  demnation  proceedings  are  goveroed 
prohibition.  Bishop  v.  Superior  Ct.,  by  the  cost  rule  prevailing  at  Uw 
07  Cal.  226.  rather  than  that  existing  in  equity;  if 

1.  State  V.  Neville,  no  Mo.  345.  correct  in  this  particular,  they  would 
But  see,  on  this  subject,  supra^  IX.  5.  settle  the  question  at  bar  were  it  not 
d.  Order  of  Appointment — Compelling  for  a  constitutional  inhibition  which  is 
Appointment.  in  our  judgment  pertinent  and  con- 

3.  St.  Louis  V.  Meintz,  107  Mo.  611;  trolling.  Section  15  of  the  Bill  of 
Metier  v.  Easton,  etc.,  R.  Co.,  37  N.  Rights  declares,  inter  alia^  'that  pri- 
J.  L.  222;  Herbein  v,  Philadelphia,  vate  property  shall  not  Iwe  taken  or 
etc.,  R.  Co.,  9  Watts  (Pa.)  272,  fol-  damaged  for  public  or  private  um 
/ow>>^  Philadelphia,  etc.,  R.  Co.  r.  without  just  compensation;' a  declan- 
Johnson,  2  Whart.  (Pa.)  275;  Gifford  tion  which  is  repeated  at  the  bcgin- 
V.  Dartmouth,  129  Mass.  135.  See  ning  of  the  eminent  domain  act.  The 
also,  in  general,  article  Costs,  vol.  5,  undeniable  intent  of  this  provision  is 
p.  no.  to  secure  the  landowner,  whose  prop- 

8.  Cherokee    v.    Sioux    City,    etc.,  erty  is  taken  against  his  will,  a  fair 

Town   Lot,   etc.,   Co.,   52    Iowa  279;  compensation  therefor.  It  cannot  have 

Hawkins  v,  Robinson,  5  J.  J.  Marsh,  been  the  purpose  of  the  constitutional 

(Ky.)  9;    GifTord   x*.  Dartmouth,  129  convention  to  require  payment  by  the 

Mass.   135 ;    Matter  of  Union  El.   R.  owner  of  costs  reasonably  incurred  in 

Co.,  55  Hun  (N.  Y.)  163;  Cornish  v,  the  proceeding  whereby  his  premises 

Milwaukee,  etc.,  R.  Co.,  60  Wis.  476,  are  taken.  In  some  instances  such  costs 

17  Am.  &  Eng.  R.  Cas.  142;  Wiscon-  will  amount  to  nearly  or  quite  as  much 

sin  Cent.  R.  Qo.  v.  Kneale,  79  Wis.  89.  as  the  compensation  awarded.    But  if 

Contra,  see  Folmar  v.  Folmar,  71  Ala.  the  owner  must  disburse  for  costs  the 

136;    Senaker   v.  Sullivan  County,  4  money  received  for  his  land,  the  com- 

Sneed  (Tenn.)  116;  Aldrich  t;.  Provi-  pen  sation  cannot  be  regarded  as*  just' 

dence,  15  R.  I.  613.  within  the  meaning  of  the   constitu- 

4.  Dolores  No.  2  Land,  etc.,  Co.  v.  tional  guaranty.  However  it  might 
Hartman,  17  Colo.  138.  In  this  case  be  as  to  attorney's  fees  and  other  like 
the  court  said :  "The  eminent  domain  expenses,  we  do  not  hesitate  to  say 
act  is  entirely  silent  upon  this  subject,  that  the  spirit  of  the  constitution 
And  there  are  decisions  which  hold  clearly  covers  the  class  of  expenses 
that  under  these  circumstances  the  usually  taxed  as  costs.  Hence,  though 
common-law  rule  forbidding  the  re-  it  be  conceded  that  the  statute  relating 
covery  of  costs   by  either    party   in  to  costs  in  ordinary  civil  actions  can- 
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owner  before  it  can  take  possession.^  Condemnation  proceedings 
are  "  special  proceedings/  in  which  the  statute  allows  costs  the 
same  as  in  civil  actions.^  But  the  landowner  is  not  entitled  to 
the  costs  of  the  preliminary  hearing  unless  he  succeeds  in  having 
the  petition  dismissed.* 

b.  Discretionary  Powers  of  Court. — ^The  allowance  of 
costs  in  condemnation  proceedings,  at  the  rates  allowed  in  actions 
at  law,  is  discretionary  with  the  court,^  as  respects  the  costs  sub- 
sequent to  the  coming  in  of  the  commissioners'  report.^  They 
may  be  taxed  by  the  judge  at  chambers  after  the  rendition  of 
judgment.® 

Wbon  tlM  Ownor'i  Oofitnlt  is  Opened  as  a  matter  of  favor,  and  the 
report  sent  back  to  the  commissioners  for  further  hearing,  the 
costs  of  the  former  hearing,  at  which  the  owner  failed  to  appear, 
may  be  taxed  against  him  as  a  condition  of  opening  the  default.''' 

not  apply,  courts  should  nevertheless  viewers  of  notice  of  their  appointment, 
award  them  to  respondents  in  con-  and  for  mileage  in  such  service ;  also 
demnation  proceedings.  We  do  not  for  serving  subpoenas  on  their  wit- 
assert  that  if  respondent  appeals  from  nesses  and  mileage,  and  for  the  at- 
an  award,  the  legislature  or  court  may  tendance  of  their  witnesses,  and  their 
not  make  a  reasonable  regulation  or  mileage.  Pennsylvania  R.  Co.  v.  Keif- 
order  requiring  him  under  proper  cir-  fer,  22  Pa.  St.  356. 
cumstances  to  bear  the  whole  or  a  part  8.  Dansville,  etc.,  R.  Co.  v,  Ham- 
of  the  costs  of  the  appeal."  See  also  iii-  mond,  77  Hun  (N.  Y.)  39. 
fray  XVII.  5.  Costs  on  Discontinuance.  Still  the  fact  that  the  petitioner  be- 

1.  Chicago,  etc.,  R.  Co.  v.  Bull,  20  comes  entitled  to  the  costs  of  such 
111.  218;  San  Francisco  t;.  Collins,  98  hearing  does  not  deprive  the  landowner 
Cal.  259;  Manhattan  R.  Co.  v.  Kent,  of  his  right  to  other  taxable  costs  in 
80  Hun  (N.  Y.)  557.  the  further  conduct  of  the  proceedings. 

2.  Matter  of  Syracuse,  etc.,  R.  Co.,  Manhattan  R.  Co.  v,  Taber,  78  Hun 
4  Hun  (N.  Y.)  311;  Matter  of  South  (N.  Y.)  434. 

Market  St.,  80  Hun  ( N.  Y.)  246;  Rens-  4.  N.   Y.  Code  Civ.   Pro.,   ^  3240; 

sclaer,  etc.,  R.  Co.  v,  Davis,  55  N.  Y.  Matter  of  New  York,  etc.,  R.  Co.,  26 

145,  holding  that  a  landowner  is  en-  Hun  (N.  Y.)   592,  63  How.   Pr.  (N. 

titled  to  full  costs  upon  hearing  of  a  Y.)  123;  Dolores  No.  2  Land,  etc.,  Co. 

condemnation  proceeding  both  before  v,  Hartman,  17  Colo.  138. 

the  commissioners  and  on  appeal,  the  BaUroadlnteneetion. — The  allowance 

sanie  as  in  an  ordinary  action.  of  costs  in  a  special  proceeding  rests 

Wluifc  Included. — Where,  in  cases  of  in  the  discretion  of  the  court,  a  pro- 
this  kind,  the  law  authorizes  the  costs  ceeding  instituted  under  the  statute  by 
and  expenses  of  the  proceeding  to  be  a  railroad  company,  to  acquire  the 
added  to  tlie  amount  of  damages  and  right  to  cross  the  tracks  of  another  rail- 
recompense  found  by  the  jury,  the  road  company,  not  being,  in  the  strict 
costs  of  a  previous  inquisition  in  the  sense  of  the  term,  a  condemnation  pro- 
same  proceeding  set  aside  by  the  court  ceeding  to  acquire  title  to  land,  and 
may  properly  be  included  in  the  the  rule  of  discretion  in  respect  to  the 
amount  founcf  by  the  jury.  Owners  of  granting  of  costs  is  applicable  to  such 
Ground,  etc.  v.  Albany,  15  Wend.  (N.  a  proceeding.  Homellsville  Electric 
Y.)374.  R.  Co.  V,  New  York,  etc.,  R.  Co.,  83 

Under  the  Pa.  statute  providing  that  Hun  (N.  Y.)  407. 

if  any  danuges  be  awarded,  and   the  6.  Chicago,  etc.,  R.  Co.  v.  Elliott, 

report  of  the  viewers  be  confirmed,  117  Mo.  549. 

the  cost  and  expenses  incurred  shall  6.  Granite  Mountain    Min.  Co.  v. 

be  defrayed  bv  the  company,  it  was  Weinstein,  7  Mont.  440. 

held    that    this    included    the    peti-  7.  Matter  of  Brownell  St.  (Supreme 

tJoner's  bill  of  costs  for  8er\'ice  on  the  Ct.),  44  N.  Y.  St.  Rep.  485. 
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^.  Effect  of  Tender  ok  Offer  of  Judgment.— Under 
some  of  the  Btatutes  the  condemning  party  may  offer  to  allow,  or 
to  confess,  judgment  for  an  amount  less  than  the  damages  claimed, 
and  in  this  ev«nt>  if  the  landowner  rejects  the  offer  and  does  not 
recover  more  than  was  offered,  he  must  pay  the  costs  of  the  con- 
demning party  incurred  subsequent  to  the  offer.'  Where  the 
award  obtained  exceeds  the  amount  of  the  offer,  the  landowner  is 
entitled  to  full  costsv* 

B.  Costs  SA  Appsal—-^.  In  GENERAU-^The  proceeding  being  in 
invitunty^  it  would  seem  proper  that  the  condemning  party  should 
pay  the  costs,  not  only  up  to  judgment,  but  of  an  appeal  lawfully 
taken  in  good  faith  by  the  landowner,  even  though  such  appeal 
be  unsuccessful,  and  it  has  been  so  held.'  So,  also,  if  the  land- 
owner  appeals  and  the  condemning  party  appears  and  disclaims 
all  interest  in  the  land,  judgment  should  be  in  favor  of  the  land- 
owner for  his  costs.*  Where  the  condemning  party  appeals  from 
an  order  confirming  the  commissioners*  report,  the  appellate  court 
haa  no  power  to  award  costs  against  the  landownen^  In  some 
states  the  "  prevailing  party  "  is  entitled  to  costs.* 

S«|Mrat«  SUtt  or  Ooita  should  not  be  Orleans  P«c.  R.  Co.  v.  Gftj,  31  La. 

allowed,  in  condemnation  {>roceedings,  Ann.  430. 

to  the  petitiotiet*  against  two  persons  4.  St.  Louis,  etc.,  R.  Co.  v.  Martin, 

answering,  where  it  was  alleged  in  the  39  Kan.  750, 10  Am.  ft  £ng.  R.  Cas. 

petition  that  such  persons  were  copatt-  5x4. 

ners,  and  owned  the  premises  sought  Sal*  Of  BtaA  Panting  Ippsal — Where 

to   be  condemned  as  such,  if  aiich  is  a  railroad  company  condemns  a  right 

found  in  the  decision  to  be  the  fdct.  of  waj,  and  then  appeals  from  the 

Syracuse  v,  Benedict,  86  Hun  (N.  Y.)  award  of  the  jury,  and  the  costs  of 

343.  the  appeal  are  taxed  to  it,  but,  pending 

1.  Chicago,  etc.,  R.  Co.  v.  Towrts-  the  appeal,  the  company  sells  its  road  to 

din,  45  Kan.  771 ;    Harrison  v.  Iowa  another  company  and  itself  becomes 

Midland  R.  Co.,  36  Iowa  393.  insolvent,  the  purchasing  company  if 

OblorMo  Mdi.  —  While  the  Colorado  liable  to  the  landowner  for  the  covts 

statute  allows  no  costs  to  a  party  to  of  the  ap^peal,  and  they  should  be  de- 

whom  compensation  shall  be  awarded,  clared  a  lieti  on  the  land  taken  bj  con- 

if  the  amotint  thereof  shall  flot  be  in  demnation.    Frankel  v.  Chicago,  etc., 

excess  of  any  lawful  tender  made  by  R.  Co.,  70  Iowa  434,  28  Am.  &  £09. 

the  petitioner  before  proceedings  are  R.  Cas.  257. 

commenced,  It  does  not  provide  l^at  1.  Matter  of  New  York,  etc^  R- 

he    shall    be   liable   for    other  costs.  Co.,  94  N.  Y.  087,  17  Am.  ft  Engr-  R- 

Southwestern   Land   Co.  v.   Hickory  Cas.  145,  afrming  in  f€trt  39  Hun 

Jackson  Ditch  Co.,  18  Colo.  489.  (N.  Y.)  646,  where,  the  general  term 

t.  N.  Y.  Code  Civ.  Pro.,   (  337«;  having  given  costs  of  appeal  to  the 

U.  %,v,  Engeman,  vj  Abb.  N.  Cas.  (U.  company,  the  court  of  appeals  reversed 

S.  Cir.  Ct.)  141,  46  Fed.  Rep.  8^.  its  action  as  to  that  and  affirmed  its 

And  this  is  so  notwithstanding  the  judgment  in  other  respects, 
fact  that  the  condemning  party  became  %»  Bangor,  etc.,  R.  Co.  v.  Chamber- 
entitled  to  the  costs  of  the  trial  of  the  lain,  60  Me.  285;  Goodwin  r.  Boston, 
issue  upon  the  pleadings.  The  court  etc.,  R.  Co.,  <^  Me.  363;  Connecticut 
cannot  deprive  the  landowner  of  his  River  R.  Co.  v.  Clapp,  i  Cush. 
right  to  costs  in  such  a  case.  Man-  (Mass.)  559;  State  v,  Blake,  36  N. }. 
hattan  R.  Co.  v.  Taber,  78  Hun  (N.  L.  442;  People  v.  Van  Alstync,  3 
Y.)  434.  Keyes  (N.  Y.)  35. 

•.San    Diego    Land,   etc.,  Co.  v,  AfBrnumce  In  ran. — Where  proceed- 

Neale,  88  Cal.  50.     Contra^  see  New  ings  to  condemn  lands  were  affirmed 
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b.  Where  Owner  Fails  to  Secure  Increased  Award— 
OwMT^  Appeal. — Some  cases  hold  that  where  the  landowner  appeals 
from  the  award  of  damages,  and  fails  to  obtain  a  more  favorable 
judgment,  he  must  pay  the  costs  of  the  appeal  -}  but  if  the 
commissioners'  assessment  is  affirmed,  the  same  amount  being 
awarded  by  the  jury  as  by  the  commissioners,  the  owner  appealing 
is  entitled  to  costs,'  or,  at  least,  should  not  be  compelled  to  pay 
them.' 

Ot^uiy*!  Appeal. — ^The  prevailing  doctrine  seems  to  be  that  where 
the  company  seeking  the  condemnation  appeals  from  the  award 
as  excessive,  and  on  the  new  trial  succeeds  in  reducing  it,  the 
landowner  must  pay  the  costs  of  such  appeal  ;*  but  well  consid- 
ered cases  to  the  contrary  are  not  wanting,  in  which  the  costs  of 
the  appeal  are  awarded  to  the  landowner  if  the  jury  find  in  his 
favor  for  any  amount,  though  less  than  was  fixed  by  the  commis. 
sioners,^    In  other  cases  it  Is  held  that  no  costs  can  be  taxed 

so  far  as  the  findings  of  the  }urj  were  Harris  v.  Coltraine,  j  Hawks  (N.  Car.) 
concerned,  but  beyond  that  were  re-  31a.  Contra,  see  Metier  v.  Easton, 
versed,  costs  of  Uie  Supreme  Court  etc.,  R.  Co.,  37  N.  J.  L.  322. 
and  of  the  proceedings  below  were  DUmolasal  of  M^pMl.-^When  the  own- 
allowed  to  the  appellants.  Toledo,  er  of  land  appeals  to  the  Circuit  Court, 
etc.,  R.  Co.  V,  Dunlap,  47  Mich.  456,  where,  at  his  instance,  the  appeal  is 
5  Am.  &  Eng.  R.  Cas.  378.  dismissed,  it  is  only  the  appeal  that  is 

Who  DMmedPreTalUagVarty.^Under  dismissed,  and  not  the  inquest,  making 
Wis.  Rev.  Stat.,  §  1849,  which  pro-  It  improper  to  charge  the  company  with 
vides  that  upon  an  appeal  from  an  costs.  Mississippi  Cent  R.  Co.  v, 
award  costs  shall  be  allowed  to  the  Beattj,  35  Miss.  to8. 
successful  party,  the  plaintiff  is  such  Apporlioniiiir  the  Ooita.— Where  the 
party  if,  on  his  appeal,  the  award  is  damages  allowed  are  less  than  the 
increased,  or  if,  on  the  defendant's  damages  awarded  by  the  commission- 
appeal,  the  award  is  not  reduced,  ers,  the  costs  of  the  appeal  should  not 
Otherwise  the  defendant  is  the  sue-  all  be  taxed  to  the  railroad  company ; 
cessful  party.  Washburn  v.  Mil-  and  in  a  case  where  the  claim  of  nei- 
waukee,  etc.,  R.  Co.,  59  Wis.  364,  20  ther  party  was  fully  sustained,  the  costs 
Am.  ft  Eng.  R.  Cas.  225.  should  have  been  apportioned.    Noble 

Appeal   imder   Bpoolal   Obarier.  —  In  v.  Des  Moines,  etc.,  R.  Co. ,  61  Iowa  637, 

South   Caroiina,  in  an  appeal  under  14  Am.  &  Eng.  R.  Cas.  208;  Burling- 

a  special    charter,   it  was  held    that  ton,  etc.,  R.  Co.  v,  Spere,  24 Neb.  125. 

neither  party  was  entitled  to  costs.  The  assessment  on  appellant's  land 

Greenville,  etc.,  R.  Co.  v.  Partlow,  6  was  reduced  from  $302.50  to  $250.     On 

Rich.  (S.  Car.)  286.  appellant's   motion  to    apportion   the 

1.  Los    Angeles,    etc.,    R.    Co.   v,  costs,  the  court  ordered  and  adjudged 

Rumpp,  104  Cal.  10;  Vicksburg,  etc.,  that  he  pay  two-thirds  of  the    costs. 

R.  Co.   V,  Calderwood,  15  La.  Ann.  It  was  held  that  this  was  not  such  an 

481;  Atchison,  etc.,  R.  Co.  v.  Plant,  abuse  of  the  discretion  of  the  court  as 

34  Neb.  127.  to  justify  a  reversal.     Spear  v,  Drain- 

Ittoreit  Not  aa  Inoroasa.  —  Under  ageCom'rs,  113  111.  632. 
this  rule  the  addition  of  interest  upon  4.  Centreville,  etc..  Turnpike  Co.  v. 
the  award  appealed  from  is  not  an '*  in-  Jarrett,  4  Ind.  213;  Indiana  Cent.  R. 
crease"  of  the  award.  First  Baptist  Co.  v.  Atkinson,  6  Ind.  149;  Leak  v, 
Soc.  V.  Fall  River,  119  Mass.  95;  Met-  Selma,  etc.,  R.  Co.,  47  Ga.  345;  Hur- 
ler V.  Easton,  etc.,  R.  Co.,  37  N.  J.  rill  v.  Martin,  12  Me.  345;  In  re  Hart- 
L.  222.  well's   Petition,  2    Mich.   N.   P.   97; 

S.  Hanrahan  v.  Fox,  47  Iowa  102;  Schuylkill    Nav.    Co.    v.    Kittera,    a 

Kidder  v.  Oxford,  116  Mass.  165.  Rawle  (Pa.)  438. 

J.  People  V,  McRoberts,  62  III.  38;  ».  New  Haven,  etc.,  Co.  v.  North- 
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against  the  landowner  under  such  circumstances.^     In  still  others 
neither  party  is  allowed  costs  in  such  cases.* 

4.  CompelUng  Allowanoe  or  Payment. — In  one  state,  at  least,  the 
costs  of  the  application  for  the  original  assessment  of  damages 
should  be  taxed  by  the  commissioners  and  not  by  the  appellate 
court.*  The  effect  of  the  company's  failure  to  pay  or  deposit  the 
costs  and  expenses  awarded,  within  the  statutory  time  after 
confirmation  of  the  award  of  the  jury,  is  a  waiver  and  abandon- 
ment of  the  condemnation  proceeding,  and  of  all  rights  acquired 
in  the  land  condemned.^    A  judgment  for  costs  is  enforceable  by 

ampton,   io3  Mass.  zi6;  Williams  v,  costs,  and  if  there  were,  it  would  be  a 

Taunton,   126"  Mass.  287 ;  Owsley   v,  violation  of  the  constitutional  right  of 

Oregon   R.,  etc.,  Co.,    i   Wash.  491.  the  landowner." 

In  Matter  of  New  York,  etc.,  R.  Co.,  1.  Carolina  Cent.  R.  Co.  v.  Phillips, 

94  N.  Y.  294,   the  court  of  appeals  78  N.  Car.  49. 

said :   **  If  the  appeal  to  the  general  Where,    in    pursuance    of  sections 

term  had  been  taJcen  by  the  landown-  2473-2477,   Washington    Code,    three 

ers,  and  thej  had  been  defeated,  it  may  disinterested    householders    duly  ap- 

be  that  the  court  could,  in  its  discre-  praised  the  damages  done  to  petitioner 

tion,  have  compelled  them  to  pay  the  by  reason  of  entry  upon  his  lands  bj  s 

costs   to  which    they    had    subjected  railroad  company,  and  the  location  uid 

the  company  by  such  an  appeal.     But  construction  of  its  line  of  road,  witb- 

the  appeal  was  taken  by  the  company  out  taking  the  proceedings  required 

because   it  was   dissatisfied  with   the  bv  statute  therefor,  and  where,  at  the 

amount  awarded,  and  was  a  continua-  election  of    the  company,    the  court 

tion  of  the  proceeding  instituted  by  it  ordered  pleadings  to  be  filed  by  the 

to  ascertain  the  compensation  payable  parties  and  issue  made  for  a  proper 

to  the  landowners,  and  to  acquire  their  determination   of  the  parties,  and  s 

land  against  their  will.     In  such  a  case  trial  was  had   in   the  District  Court 

to  compel  the  landowners  to  pay  any  which  resulted  in  the  finding  of  a  ver- 

part  of  the  expenses  incurred  by  the  diet  for  the  petitioner  in   a  sum  less 

company  for  the  purpose  of  ascertain-  than  that  awarded  by  the  household- 

ing  the  compensation,  which  proceed-  ers,  the  company,  having  made  do  of- 

ings  were  an  indis|)ensable  condition  fer    to  pay  the  petitioner  either  the 

of  its   right   to  take  the  land,  would  amount   of    the   verdict   or  any  sum 

conflict  with  the  constitutional  right  whatever,was  not  entitled, in  pursuance 

of  the  landowners  to  just  compensa-  of  section  2475,  to  have  the  cost  of  the 

tion.     They  are  entitled   to  the  full  suit  taxed  against  the  owner.    Owsley 

amount  of  their  damages  when  finally  v.  Oregon  R.,  etc.,  Co.,  i  Wash.  491, 

ascertained,  and  this  amount  cannot  be  36  Am.  &  Eng.  R.  Cas.  679. 

diminished  by  allowing  to  the  company  2.  Morse,      Petitioner,      18     Pick. 

Its  own  expenses  incurred  in  ascertain-  (Mass.)  443 ;  Com.  v.  Boston,  etc.,  R. 

ing  it,  or  in  endeavoring  to  reduce  it.  Co.,  3    Cush.    (Mass.)    25;    Harvard 

In  the  present  case  the  costs  allowed  are  Branch   R.   Corp.   v.   Rand,  8  Gush, 

small  compared  with  the  amount  of  the  (Mass.)  218 ;    Gray  v.  Lowell,  etc.,  R. 

award,  which  was  thirty-five  thousand  Co.,  4  Cush.  (Mass.)  609. 

five  hundred  dollars,  but  that  can  make  S.  Mass.  Gen.  Stat.,  c.  63,  ^  21 ;  New 

no  difference  in  the  principle.     If  the  Haven,  etc.,  Co.  v.  Northampton,  102 

company  can  recover  against  the  land-  Mass.  xi6. 

owner    the   expenses   of    proceedings  4.  Derby  v.   Gage,  60  Mich,  i,  25 

carried  on  by  it  for  its  own  benefit,  Am.  &  Eng.  R.  Cas.  233.    But  when 

where  the  award  is  large,  it  may  do  the  owner,  upon  the  payment  into  court 

the  same  when  the  award  is  small ;  and  of  the  compensation  awarded,  and  upon 

a  case  may  be    supposed  where  the  motion  for  an   order  for  possession, 

costs  and  expenses  of  the  company  does  not  make  objection  that  he  has 

would  absorb  a  large  part,  or  even  the  not  been  paid  his  costs,  it  may  be  pre- 

whole,  of  the  award.    There  is  no  war-  sumed  that  such  costs  have  been  paid, 

rent  in  the  statute  for  awarding  such  or    at  least  that  the  owner  thereby 
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suit  in  equity  to  make  the  costs  a  lien  upon  the  land,^  and  it 
has  been  held  that  their  allowance  may  be  enforced,  in  a  proper 
case,  by  mandamus.* 

5.  Allowanoe  in  Addition  to  Costs. — In  New  York  the  court  has 
power  to  grant  an  allowance  in  addition  to  costs  where  no  offer  to 
purchase  has  been  made,  and  where  no  answer  has  been  put  in, 
though  the  proceeding  is  not  difficult  or  extraordinary.^  The 
court  cannot  grant  such  an  allowance  in  a  proceeding  under  a 
special  statute  which  does  not  provide  for  such  allowance,  or  for 
the  granting  of  any  costs  whatever.^  The  court,  and  not  the 
commissioners,  should  make  the  allowance,^  owners  under  disa« 
bility  not  being  entitled  thereto.® 

waives  the  right  to  insist  upon  the  non-  sioners  is  not  in  anj  sense  "  a  motion 

payment  as  error.    Chicago,  etc.,  R.  or  a  reference;"  neither  is  it  controlled 

Co.  9.  Chicago,  148  111.  141.  bj  section  1015,  for  it  is  not  the  **  tak- 

1.  Frankel  v,  Chicago,  etc.,  R.  Co.,  ing  of  an  account." 

70  Iowa  424, 38  Am.  &  Eng.  R.  Cas.  257.  Under  General  Rallroart  Aot.^ — But  un- 

S.  Mudamiia  to  Oompd  AUowaaoe  of  der  the  General  Railroad  Act  of  1850 

I. — A  person  whose  land  was  in-  onlj  what  are  strictly  costs  can  be  al- 


jured  hj  the  construction  of  a  railroad  lowed,  and  not  an  extra  allowance  as 
through  it,  applied  to  the  county  com-  provided  for  in  section  309  of  the  Code 
missioners  to  assess  the  damages;  and  Pro.,  as  that  section  only  applies  to 
the  commissioners  reported  that,  it  actions  proper,  and  not  to  special  pro- 
being  understood  and  agreed  by  them  ceedings.  Rensselaer,  etc.,  R.  Co.  v, 
that  the  railroad  corporation  should  Davis,  55  N.  Y.  145. 
construct  a  culvert,  wasteway,  etc.,  for  Federal  Ck>ndenmation.  —  Where  the 
bis  benefit,  they  had  assessed  the  dam-  United  States  proceeds  in  a  federal 
ages  at  the  sum  of  five  hundred  dollars,  court  to  acquire  lands  in  this  state 
Upon  the  acceptance  of  this  report  the  under  an  act  of  Congress  which  re- 
landowner  applied  for  a  jury,  and  ob-  quires  the  proceeding  **  to  be  prose- 
tained  a  verdict  for  the  sum  of  six  hun-  cuted  in  accordance  with  the  laws 
dred  dollars;  but  no  reference  was  relating  to  condemnation  of  property 
made  in  the  verdict  to  the  construe-  of  the  states  wherein  the  property 
tion  of  a  culvert,  etc.  The  commission-  may  be  situated,' '  the  provisions  of  the 
ers  thereupon,  aiter  hearing  the  parties,  condemnation  act  as  to  costs  apply, 
rendered  judgment  in  mvor  of  the  and  the  award  of  costs,  with  an  extra 
landowner  for  the  amount  of  the  ver-  allowance  to  a  defendant  receiving  an 
diet,  but  without  costs,  on  the  ground  award  in  excess  of  the  offer,  is  proper, 
that  he  liad  not  obtained  an  increase  of  U.  S.  v,  Engeman,  27  Abb.  N.  Cas. 
damages.  It  was  held  that  that  part  (y.  S.  Cir.  Ct.)  141. 
of  the  award  of  the  commissioners  re-  4.  Matter  of  Brooklyn,  148  N.  Y.  107, 
lating  to  the  construction  of  a  culvert  affirming  88  Hun  (N.  Y.)  176,  revers- 
was  not  absolutely  void,  but  might  be  tng  10  Misc.  Rep.  (N.  Y.)  650,  24 
rendered  binding  on  the  parties  by  rat-  Civ.  Pro.  Rep.  (N.  Y.)  117,  and  hold- 
ification;  and  that  the  refusal  of  the  ing  that  Code  Civ.  Pro.,  §  3372,  does 
costs  to  the  landowner  was  not  such  a  not  apply  to  such  a  case, 
disregard  of  the  plain  duty  on  the  part  6.  Matter  of  Daly  (Supreme  Ct.),  37 
of  the  commissioners  as  would  justify  N.  Y.  Supp.  128. 
the  Supreme  Court  in  interiering  by  a  6.  Manhattan  R.  Co.  v.  McKee,  i 
writ  of  mandamus.  Morse,  Petitioner,  N.  Y.  App.  Div.  488. 
18  Pick.  (Mass.)  ^3.  The  Amonnt  of  the'^AUowaace  may  be 
S.  N.  Y.  Code  Sv.  Pro.,  c.  23;  Mat-  fixed  by  the  court,  according  to  the 
terof  Lake  Shore,  etc.,  R.  Co.,  65  Hun  facts  of  the  case,  at  any  figure  not  ez- 
(N.  Y.)  538,  holding  tliat  the  amount  ceeding  five  per  cent,  of  the  damages 
of  costs  to  be  recovered,  in  such  case,  allowed.  St.  Lawrence,  etc.,  R.  Co. 
is  not  controlled  by  the  Code,  $3251,  v.  DeCamp  (Supreme  Ct.),  23  N.  Y. 
sahd.  3,  since  a  hearing  before  commis-  Supp.  544. 
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&  Feet  and  XzpeMes. — ^These  are  purely  statutory  matters^  of 

local  interest  only.  The  cases  relating  to  them  are  collected  in 
the  notes.^ 

1.  Cltrk'iFMe. — A  proceeding  bj  a  costs  include  jurore' fees.    NewHireo, 

railroad  company  to  condefnn  a  right  etc.,  Co.  r.  Northampton,  102  Man. 

of  way  is  only  one  case,  although  there  116. 

may  be  several  defendants  who  are  fllitilff '■  Fees. — Where  a  sheriff  sum- 
owners  of  separate  tracts  of  land  over  mons  a  jury  which  on  the  same  ^^ 
which  it  is  sought  to  condemn  its  assesses  damages  to  several  tracti  of 
right  of  way;  nor  does  the  fact  that  land  belonging  to  different  owneis, 
the  several  defendants  file  separate  merely  directing  the  jury  to  proceed 
exceptions  convert  such  proceedings  from  one  tract  to  the  other  is  not  1 
into  different  cases,  nor  authorize  the  distinct  summons,  and  therefore  the 
making  up  of  separate  transcripts  on  sheriff  is  only  entitled  to  fees  as  for 
change  of  venue ;  and  the  clerk  is  not  summoning  one  jury.  Robb  v.  Altna, 
entitled  to  fees  for  such  separate  tran-  etc.,  R.  Co.,  44  Iowa  440.  Where appU- 
scripts.  Kansas  City,  etc.,  R.  Co.  v,  cation  is  made  under  Gen.  Stat.  Mssi., 
Erwin,  50  Mo.  App.  55a.  c.  63,  §  22,  for  the  assessment  of  dam- 

Commlssloiiers'  Fees  and  Bzpenaes. —  ages   by  jury,  the   landowners'  costs 

There  is  no  provision  of  law  by  which  include  the  fees  of  the  sheriff.    New 

the  Atlantic  &  St.  Lawrence  R.  Co.  Haven,  etc.,  Co.  v.  Northampton,  loa 

can  be  compelled,  by  an  order  of  the  Mass.  116. 

county  commissioners,  to  pay  for  the  Tarm  Ps6s.-*-In  the  costs  of  an  appli- 

services  of  the  commissioners,  and  for  cation,  under  Gen.  Stat.  Mass.,  c  63, 

their    expenses    incurred   while    they  ^^  21,  32,  to  county  commissioners  to 

were  employed  on  petitions  presented  estimate  the  damages  to  the  owner  of 

by  the  company,  for  the  assessment  of  land  taken  by  a  railroad  corporatioa, 

damages  sustained  by  persons  by  the  and  for  a  jury  to  assess  the  damages, 

location   of  that   railroad   over   their  a  term  fee  for  the  hearing  before  the 

lands.     Atlantic,  etc.,  R.  Co.  v.  Cum-  commissioners  upon  the  issuing  of  the 

berland  County,  28  Me.  112.  warrant  for  a  jury  should  not  be  al- 

Coimsel    Fees    have    been    allowed  lowed ;  nor,  it  seems,  should  a  term  fee, 

under    special     statutory    provisions,  attorney's  fee,  travel,  or  attendance, 

Boston,  etc.,  R.  Co.  v.  Charlton,  x6i  upon  the  original  application  before  the 

Mass.  32;  Gibbons  v.  Missouri  Pac.  commissioners.     New  Haven,  etc.,  Co. 

R.  Co.,  40  Mo.  App.  146;  Boston,  etc.,  t;.  Northampton,   102  Mass.  ii6,/«/' 

R.  Co.  V.  Wentworth,  20  N.  H.  406;  lowed  in  Chllds  v.  New  Haven,  etc.. 

North  Carolina  R.  Co.  v,  Goodwin,  Co.,  135  Mass.  570,  17  Am.  &  £ng.  R. 

no  N.  Car.  175;  Taylor  v.  Chicago,  Cas.  139. 

etc.,  R.  Co.,  83  Wis.  645.  But  in  the  THal  Fea8.~The  right  to  award  costs 
absence  of  such  statutes,  fees  paid  to  being  discretionary,  the  court  may  re- 
attorneys  and  counsel  are,  generally,  fuse  to  award  the  landowner  a  trial  fee 
not  recoverable  in  the  condemnat\pn  where  no  issue  has  been  joined  nor  any 
proceeding.  San  }os^,  etc.,  R.  Co.  v,  question  of  fact  tried.  Matter  of  New 
Mayne,  83  Cal.  566,  44  Am.  &  Eng.  York,  etc.,  R.  Co.,  26  Hun  (N.  Y.) 
R.  Cas.  158;  Coburn  V.  Townsend,  103  592,  63  How.  Pr.  (N.  Y.)  123.  The 
Cal.  233;  Higbee  t;.  Peed,  98  Ind.420;  determination  of  the  damages  where 
Leisse  v.  St.  Louis,  etc.,  R.  Co.,  72  no  answer  is  filed  is  not  a  trial,  and 
Mo.  561;  St.  Louis  V,  Meintz,  107  therefore  the  landowner  is  not  entitled 
Mo.  611.  to  a  trial  fee.    Matter  of  Lake  ShorP 

Jurors'  Fees. — In  Illinois^  jurors*  fees  etc.,  R.  Co.,  65  Hun  (N.  Y.)  538. 

are  proper  county  charges  in  railway  Wltaessas*   Faei.  —  Where    eminent 

condemnations.      Chicago,    etc.,     R.  domain  proceedings  are  appealed  to 

Co.  V.  Eaton,  136  111.  9.     In  Louisiana^  the  Circuit  Court,  and  there  dismissed 

under  the  Act  of  1855,  the  plaintiffs  by   the    company,    it  is  error  to  tax 

in  condemnation  proceedings  are  not  against  the  company  costs  for  more 

bound  to  pay  the  jurors  for  their  at-  than  four  witnesses,  unless  the  court 

tendance.     Vicksburg,  etc.,  R.  Co.  v,  certify,  as  provided  by  statute,  that  a 

Hart,  15  La.  Ann.  507.     Under  Gen.  greater  number  were  necessary.    Peo- 

Stat.  Mass.,  c.63,  §  22,  the  landowner's  ria,  etc.,  R.  Co.  v.  Bryant,  15  111.  438. 
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xm.  Abahbohxevt — DiscoHTDruAHCS— 1.  Bight  to  Abandon  or 
Difloontinne — Generally. — A  railroad  company  which,  in  the  exercise 
of  the  right  of  eminent  domain,  has  instituted  condemnation 
proceedings  may  subsequently  abandon  its  purpose  of  taking  the 
property  and  discontinue  the  proceedings/  and,  if  it  so  desires, 
may  select  a  route  other  than  the  one  first  proposed.^ 

OompeneatioB  Too  Large. — Where  the  condemning  party  considers  the 
compensation  assessed  too  high,^  or  so  high  as  to  render  it  expe- 
dient to  go  around  instead  of  through  the  tract,  it  may  abandon 
the  proceedings,  and  leave  the  landowner  undisturbed.^ 

After  the  defendant  had  examined  an  undisputed  lien,  no  such  costs  will 

six  witnesses  on  the  question  of  dam-  be  allowed,  but  as  against  a  contesting 

ages  to  land  not  taken,  the  petitioner  claim,  the  successful  partj  is  entitled 

gave  notice  that  it  would   move  the  to  costs  out  of  that  part  of  the  fund 

court  to  tax  the  costs  of  anj  further  contested  for.     Eas ton's    Appeal,    47 

witnesses  to  the  defendant.    The  de-  Pa.  St.  255. 

fendant  examined  nine  other  witnesses,  1.  Denver,  etc.,  R.  Co.  v.  Lamborn, 

and  petitioner  moved  the  court  to  tax  8  Colo.  380,  23  Am.  &  Eng.  R.  Cas. 

the  costs  of  them  to  the  defendant,  115;    Schreiber  v.  Chicago,  etc.,   R. 

which  the  court  overruled.    This  case  Co.,  115  III.  340,  33  Am.  &  Eng.  R. 

was  complicated,  and  involved  lands  of  Cas.  130.     But  see  Matter  of  Southern 

three  different    owners.     It  was  held  Boulevard   R.  Co.,   63   Hun   (N.  Y.) 

that  there  was  no  error  in  overruling  631,  43  N.  Y.  St.  Rep.  611. 

the  motion,  which  was  addressed  to  the  S.  Chicago,  etc.,  R.  Co.  v.  Gates, 

sound  discretion  of  the  court.  Chicago,  120  111.  86,  30  Am.  &  Eng.  R.  Cas.  268. 

etc.,  R.  Co.  t'.  Eaton,  136  111.  9.  In  Cooper  v,  Anniston,  etc.,  R.  Co., 

A  person  who  prevails,  upon  an  ap-  85  Ala.   106,  36  Am.  &  Eng.  R.  Cas. 

plication  for  a  sheriff's  jury  to  assess  581,  Stone,  C.  J.,  said:  "  Nor  is  there 

the  damages  occasioned  bj  the  taking  anything  in  the  objection  that,  having 

of  his  land  by  a  railroad  corporation,  once  obtained    a  right   of    way,    the 

is  entitled  to  be  allowed,  in  the  taxa-  railroad  company  is  bound  to  adhere 

tion  of  costs  in  the  superior  court,  as  to  it  and  cannot  proceed  for  a  further 

part  of  his   "legal    costs'*  given  by  condemnation.    The  power  is  contin- 

Mass.  Pub.  Stat.,  c.  112,  §  100,  the  fees  uous,  and  coextensive  with  the  wants 

of  his  witnesses  for  travel  and  attend-  of  the   corporation.     It  should   be  a 

ance  before  the  sheriff 's  jury,  and  the  clear  case  of  abuse  to  justify  withhold- 

officer's  fees  for  summoning  the  wit-  ing  relief  on  the  ground  that  the  ease- 

nesses ;  and  it  is  immaterial  that  the  ment  asked  for  is  not  necessary  to  the 

items  in  question  do  not  appear  in  the  successful  operation  of  the  railroad." 

sheriff's  certificate  of  costs  returned  to  Greater  Latitude  than  In  Otlier  Casea. 

the  superior  court.    Childs   v.   New  — In  fact,  condemnation  proceedings 

Haven,  etc.,    Co.,  135   Mass.   570,   17  may  be  abandoned   by  the  company 

Am.  &  Eng.  R.  Cas.  139.  conducting  them  with   even   greater 

Under  uie  Pa.  Act  of  February  8,  freedom  than  a  plaintiff  in  an  ordinary 

1834,  supplementary  to  the  act  to  in-  suit  can  take  a  nonsuit  and  discon- 

corporate  the  Philadelphia,  German-  tinue.     Note  to  Denver,  etc.,  R.  Co. 

town  and  Norristown  R.  Co.,  one  who  v,  Lamborn,  8  Colo.  380,  23  Am.  & 

obtains  an  award  for  damages  is   not  Eng.  R.  Cas.  122. 

entitled  to  the  costs  of  his  witnesses  8.  Union  Mut.  L.  Ins.  Co.  v,  Slee, 

examined  before  the  jury  appointed  123  111.  57. 

to  assess  the  damages.  Philadelphia,  4.  Leavenworth,  etc.,  R.  Co.  v, 
etc.,  R.  Co.  V,  Johnson,  2  Whart.  (Pa.)  Whitaker, 42  Kan.  634.  In  such  a  case 
375.  the  company  may  change  its  route  to 
Whether  a  party  to  the  distribution  some  other  locality,  being  liable  for 
of  money  in  court  may  be  allowed  costs,  and  also  for  any  other  expense 
costs  for  witnesses,  subpoenas,  etc.,  is  incurred  at  the  instance  of  the  com- 
a  matter  for  the  discretion  of  the  court  pany,  and  upon  the  faith  of  its  accept- 
under  the  circumstances;    as  against  ance    of    the    route   and    assessment, 
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&  Feet  and  XzpeMes. — ^These  are  purely  statutory  matters,  of 
local  interest  only.  The  cases  relating  to  them  are  collected  in 
the  notes.^ 

1.  OlOTk'iFMi. — ^A  proceeding  bj  a  costs  include  jurore' fees.    NewHwreo, 

railroad  company  to  condefnn  a  right  etc.,  Co.  v.  Northampton,  102  Mass. 

of  way  ig  only  one  case,  although  there  116. 

may  be  several   defendants  who  are  fllitilff's  Feaa. —  Where  a  sheriff  sum- 

owners  of  separate  tracts  of  land  over  mona  a  jury  which  on  the  same  daj 

which  it   is   sought  to  condemn   its  assesses  damages  to  several  tracts  of 

right  of  way;  nor  does  the  fact  that  land   belonging   to  different  owDen, 

the  several    defendants   file    separate  merely  directing  the  jury  to  proceed 

exceptions  convert  such  proceedings  from  one  tract  to  the  other  is  aot  1 

into  different  cases,  nor  authorize  the  distinct  summons,  and  therefore  the 

making  up  of  separate  transcripts  on  sheriff  is  only  entitled  to  fees  as  for 

change  of  venue ;  and  the  clerk  is  not  summoning  one  jury.     Robb  v,  Albia, 

entitled  to  fees  for  such  separate  tran-  etc.,  R.  Co.,  44  Iowa  440.   Where appti- 

scripts.     Kansas  City,  etc.,  R.  Co.  v,  cation  is  made  under  Gen.  Stat.  Mast., 

Erwin,  50  Mo.  App.  55a.  c.  63,  ^  22,  for  the  assessment  of  dam* 

Ckmimlaaloiien'  Fees  and  Bzpenaes. —  ages  by  jury,  the  landowners'  coits 

There  is  no  provision  of  law  by  which  include  the  fees  of  the  sheriff.    New 

the  Atlantic  &  St.  Lawrence  R.  Co.  Haven,  etc.,  Co.  v,  Northampton,  102 

can  be  compelled,  by  an  order  of  the  Mass.  116. 

county  commissioners,  to  pay  for  the  Tarm  Psea. — In  the  costs  of  an  tppli- 

services  of  the  commissioners,  and  for  cation,  under  Gen.  Stat.  Mass.,  c.  63, 

their    expenses    incurred   while    they  $§  2i,  22,  to  county  commissioners  to 

were  employed  on  petitions  presented  estimate  the  damages  to  the  owner  of 

by  the  company,  for  the  assessment  of  land  taken  by  a  railroad  corporation, 

damages  sustained  by  persons  by  the  and  for  a  jury  to  assess  the  damagei, 

location   of  that   railroad   over   their  a  term  fee  for  the  hearing  before  the 

lands.     Atlantic,  etc.,  R.  Co.  v.  Cum-  commissioners  upon  the  issuiogof  the 

berland  County,  28  Me.  ii2,  warrant  for  a  jury  should  not  be  al- 

Comisel    Fees    have    been    allowed  lowed ;  nor,  it  seems,  should  a  term  fee, 

under    special     statutory    provisions,  attorney's  fee,  travel,   or  attendance, 

Boston,  etc.,  R.  Co.  v,  Charlton,  x6i  upon  the  original  application  before  the 

Mass.  32;  Gibbons  v.  Missouri  Pac.  commissioners.     New  Haven,  etc., Ca 

R.  Co.,  40  Mo.  App.  146;  Boston,  etc.,  v,  Northampton,   102  Mass.  ii6,/#/- 

R.  Co.  V,  Wentworth,  20  N.  H.  406;  lowed  in  Childs  v.  New  Haven,  etc., 

North  Carolina  R.  Co.  v.  Goodwin,  Co.,  135  Mass.  570,  17  Am.  &  £ng.  R. 

no  N.  Car.  175;  Taylor  v,  Chicago,  Cas.  139. 

etc.,  R.  Co.,  83  Wis.  645.  But  in  the  THal  Feas. — ^The  right  to  award coati 
absence  of  such  statutes,  fees  paid  to  being  discretionary,  the  court  may  re- 
attorneys  and  counsel  are,  generally,  fuse  to  award  the  landowner  a  trial  fee 
not  recoverable  in  the  condemnation  where  no  issue  has  been  joined  nor  anj 
proceeding.  San  Tos^,  etc.,  R.  Co.  v.  question  of  fact  tried.  Matter  of  New 
Mayne,  83  Cal.  5&,  44  Am.  &  Eng.  York,  etc.,  R.  Co.,  26  Hun  (N.  Y.) 
R.  Cas.  158;  Coburn  V.  Townsend,  103  592,  63  How.  Pr.  (N.  Y.)  123.  The 
Cal.  233;  Higbee  t;.  Peed,  98  Ind.  420;  determination  of  the  damages  where 
Leisse  v,  St.  Louis,  etc.,  R.  Co.,  72  no  answer  is  filed  is  not  a  trial,  and 
Mo.  561;  St.  Louis  V.  Meintz,  107  therefore  the  landowner  is  not  entitled 
Mo.  611.  to  a  trial  fee.    Matter  of  Lake  Shore 

Jurors'  Fees. — In  Illinois,  jurors'  fees  etc.,  R.  Co.,  65  Hun  (N.  Y.)  538. 

are  proper  county  charges  in  railway  Wltaeasas*   Faei.  —  Where     eminent 

condemnations.      Chicago,    etc.,     R.  domain   proceedings  are  appealed  to 

Co.  V,  Eaton,  136  111.  9.     In  Louisiana^  the  Circuit  Court,  and  there  dismissed 

under  the  Act  of  1855,  *^^  plaintiffs  by   the    company,    it  is  error  to  tax 

in  condemnation  proceedings  are  not  against  the  company  costs  for  more 

bound  to  pay  the  jurors  for  their  at*  than  four  witnesses,  unless  the  court 

tendance.     Vicksburg,  etc.,  R.  Co.  v,  certify,  as  provided  by  statute,  that  a 

Hart,  15  L#a.  Ann.  507.     Under  Gen.  greater  number  were  necessary.    Peo- 

Stat.  Mass.,  c.  63,  §  22,  the  landowner's  ria,  etc.,  R.  Co.  v.  Bryant,  15  111.  43B. 
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•^^^  ••ectncss  of  this  rule,  but  as  to  the 

*^ies  become  vested  there  is  a 


no 


f^^^^_         ^^  *^' — There  seems  to  be 

^-  ^^juT^^f^^  '^^'^S  party  to  abandon  the  pro- 

-.  ^^ip^  -  been  confirmed  or  consummated.^ 


.  prior  to  the  confirmation  of  the  com- 

v'.^^l*^  s;r  the  assessment  of  damages  has  been 

\^  ^  vi  has  been  filed  ;*  and  either  before  the  sub- 

^  -^^viiry  to  a  jury,*  or  after  verdict  and  prior  to 


49  V^?^*-  Bank  v.  West  4.  Gear  v.  Dubuque,  etc.,  R.  Co., 

*^^'owii%[^*    167.                    '  20  Iowa  523,  89  Am.  Dec.  550,  where 

adS^       ti  RU  \f  ^•'"'•"*- — Where  the  company  found  that  it  was  beyond 

^^c,  ^t«ret  c\^       *"  actual  taking  its  ability  or  interest  to  pay  the  assess- 

.c  '^e  t^^^Trkn*^       eminent  domain  as  ment.     Matter  of  Rhinebeck,  etc.,  R. 

^o^er  ^^i&    .°rr\  ^^  the  power  with  Co.,  8  Hun  (N.  Y.)  34,  affirmed  in  67 

\tv^c*^_ttd    S^"'^*.  ^o    the  landowner  a  N.  Y.  242;    Hudson  River  R.  Co.  v, 

ut\e»  ^  rif5^^.?l     CompcnAtion,    the  Cutwater,  3  Sandf.  (N.  Y.)689;  Hyde 

vested    ^^ntiO^  ?^  permitted  to  discon-  Park  v.  Dunham,  85  111.  569. 

^®^    c  tti«  condemnation  proceedings  5.  Mabon  v,  Halsted,  39  N.  J.   L. 

^^out    ^*   ^^nsent    of    the    latter.  640,  where  it  was  held  that  the  movers 

^pL^s  Tule  apples  not  only  to  railroad  would  be  entitled  to  a  reasonable  time 

^^^^potations,  but  also  to  municipal  and  after  the  award  was  filed  to  accept  or 

rtuasi- municipal  corporations.     Wood  reject  it,  and  strongly  intimated  that 

^.  State  Hospital,  164  Pa.  St.  159.  the  limit  of  this  time   might  be  the 

1.  Note  to  In  re  Jersey  City  Water  sixty  days  in  which  either  party  could 

Comers,  31  N.  J.  L.  72,  86  Am.  Dec.  appeal  from  the  report. 

203.  In  In  re  Jersey  City  Water  Com'rs, 

1  Illinois,  —  Joliet,  etc.,  R.  Co.  v,  31  N.  J.  L.  73,  the  principle  is  stated 

^4iTOW8,  24  III.  562.  by  the  court,   drawing  a    distinction 

Indiana, — Pittsburgh,  etc.,  R.  Co.  v*  between  condemnation  proceedings  in- 

Slrinney,  97  Ind.  586.  itiated   by  a  private  corporation  and 

jfyfxfa. — Hastings  v,  Burlington,  etc.,  those  taken  by  purely  public  officers  or 

R.  Co.,  38  Iowa  316;  Corbin  v.  Cedar  agents,  that  a  public  agent  should  not 

RapidSi  etc.,  R.  Co.,  66  Iowa  73.  be  compelled  to  proceed  to  the  public 

Missouri, — ^North  Missouri  R.  Co.  detriment,  and  inasmuch  as  the  price 

tr.  Lackland,  25  Mo.  515;  North  Mis-  is  an  important  element  in  determining 

Souri  R.  Co.  v,  Reynal,  25  Mo.  534.  whether  the  public  good  is  consistent 

New   /Vr*.— Matter   of    Syracuse,  with  the  taking  of  the  land,  the  agent 

^tc.,  R.  Co.,  4  Hun  (N.  Y.)  311;  Ren-  should   have  an  election   to  take  the 

ft^laer,  etc.,  R.  Co.  v,  Davis,  55  N.  Y.  same  or  not  at  the  price  settled. 

X-45 ;  New  York,  etc.,  R.  Co.  v.  Thome,  •.  Dayton,  etc.,  R.  Co.  v,  Marshall, 

X    How.  Pr.   N.  S.   (N.   Y.   Supreme  11  Ohio  St.  497,   where  it  was  held 

Ct.)  190;   Matter  of  Military  Parade  that  under  the  Ohio  Act  of  April  30, 

Ground,  60  N.  Y.  319.  1852,  the  company   may  discontinue 

Ohio, — State  v.  Cincinnati,  etc.,  R.  the  proceedings  at  any  time  before  the 

Co.,  17  Ohio  St.  103;  Dayton,  etc.,  R.  submission  of  the  inquiry  to  the  jury. 

Co.  V.  Marshall,  ix  Ohio  St.  497.  See  also  Burlington,  etc.,  R.  Co.  v, 

Pennsylvania. — Neal  v,  Pittsburgh,  Sater,  i  Iowa  421 . 

etc.,  R.  Co.,  31  Pa.  St.  19;  Penn  Alley,  7.  Witt  v.  St.  Paul,  etc.,  R.  Co.,  35 

I    Pa.Dist.  Rep.  141.  Minn.  404;  Louisville,  etc.,  R.  Co.  v, 

Vermont. —StSLceyv,  Vermont  Cent.  Ryan,  64  Miss.  399. 

I^.  Co.,  27  Vt.  39.  In  New  Yozk,  however,  it  rests  en- 

fVest   Virginia. — Chesapeake,  etc.,  tirely  within  the  discretion  of  the  court 

I^.  Co.  V.  Bradford,  6  W.  Va.  220.  to  grant  or  refuse  the  company's  appli- 

1.  Matter  of  Syracuse,  etc.,  R.  Co.,  cation  to  discontinue  the  proceedings; 

4  Hun  (N.  Y.)  311.  and  even  upon  the  allowance  of  the 
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not  of  the  requisite  number.^ 

9.  Certiorari — a.  WHENlTLiES.^^Theuseof  thiswritasamode 
of  review  in  street  and  highway  condemnations  has  been  treated 
in 'a  previous  article.^  In  railway  condemnation  proceedings  the 
writ  will  lie  where  the  court  below  has  proceeded  without  &ving 
jurisdiction  if  there  be  no  other  adequate  remedy,*  as  where  the 
statute  under  which  the  proceedings  are  had  makes  no  provision 
for  appeal,^  or  where  the  time  to  appeal  expired  before  the 
relator  had  knowledge  of  the  facts  complained  of.^  The  writ  will 
also  lie  to  correct  errors  and  irregularities  in  the  appointment  or 
proceedings  of  the  tribunal  assessing  the  damages;^  and  one 

1.  Williamson  v,  Cass  County,  84  thereto.  Fitchburg  R.  Co.  v.  Boston, 
111.  361.  etc.,  R.  Co.,  3  Cush.  (Mass.)  58. 

But    silch    an   appeal,   bringing  in  Under  Mass.   Stat,   of  1857,  c.  287, 

question    only  the  sufficiency  of  the  an   adjudication  by    county  commis- 

damages,  is    not  inconsistent  with   a  sioners,  la3ring  out  a  highway  across  t 

proceeding  to  vacate  the  appointment  railroad,  which  does  not  state  whether 

of  the  commissioners  and  to  oppose  the  highway  is  to  be  carried  over  or 

the  condemnation.    In  re  Minneapolis  under  or  on  a  level  with  the  railroad, 

"R.  Terminal  Co.,  38  Minn.  157.  or  show  that  special  notice  was  given 

2.  See  article  Certiorari,  vol.  4,  to  the  railroad  corporation,  is  errone- 
p.  I.  ous  and  will  be  quashed  on  certiorari, 

8.  Dunlap  v,  Toledo,  etc.,   R.  Co.,  although  the  railroad  corporation  tc- 

46  Mich.  190.  tually  appeared  and  were  heard  before 

niustration. — When,  in   a   proceed-  the  commissioners.     Old  Colony,  etc., 

ing    to    condemn    land,   the  District  R.  Co.  v,  Plymouth  County,  11  Gray 

Court  makes  an  order  which  it  has  no  (Mass.)  512. 

jurisdiction  to  make  in  relation  to  the  If  a  party  would  go  back  to  the  pro- 
use  of  the  property  sought  to  be  con-  ceedings  of  commissioners  to  show 
demned,  and  there  is  no  appeal  from  anything  unfair  or  unlawful  in  the 
the  order,  certiorari  is  the  proper  mode  of  their  appointment,  or  in  the 
remedy  to  annul  the  order  before  the  proceedings  prior  thereto,  he  must 
damages  it  authorizes  have  been  sus-  bring  his  case  before  the  court  by  cer- 
tained.  The  fact  that  a  trespass  under  tiorari,  or  in  some  other  manner  in  the 
such  order  maybe  enjoined  inequity  duecourseof  law.  Bennet  v.  Camden, 
does  not  prevent  it  from  being  re-  etc.,  R.,  etc,  Co.,  14  N.  J.  L.  145,  re- 
viewed on  certiorari,  for  the  mere  viewed  in  State  v.  Hudson  Tunnel  ]f . 
fact  that  the  order  is  void  will  not  Co.,  38  N.  J.  L.  548. 
alone  authorize  an  injunction.  Call-  Erron  Committed  by  tlie  Any. — 
fornia  Pac.  R.  Co.  v.  Central  Pac.  R.  Where,  on  an  appeal  to  the  Supreme 
Co.,  47  Cal.  528.  Court  from  the  confirmation  of,  the 

4.  People  V,  Mosier,  56  Hun  (N.  report  of  a  jury,  a  new  appraisal  is  di- 
Y.)  64.  rected  to  be  made  before  a  new  panel, 

5.  Joliet,  etc.,  R.  Co.  v.  Barrows,  24  the  common- law  writ  of  certiorari 
111.  562.  lies,  if  taken  in  proper  season,  to  cor- 

6.  Errort  and  Hregiilarltlea  by  or  Be-  rect  grave  errors  committed  by  the 
laftlng  to  the  CommlBslonen.  —  If  the  jury  in  their  proceedings,  affecting 
proceedings  of  county  Commissioners,  injuriously  the  rights  of  the  parties; 
in  estimating  damages  for  land  taken,  but  such  correction  will  not  extend  to 
are  irregular,  the  remedy  is  to  be  the  final  facts  to  be  adjudicated  upon 
sought  by  an  application  to  the  Su-  by  the  jury  —  namely,  the  necessity  of 
preme  Court  for  a  certiorari,  and  not  taking  the  property  for  the  public  use, 
by  an  application  to  the  commissioners  and  the  just  damages  or  compensation 
for  a  jury  to  revise  the  damages.  If  to  be  made  therefor.  Backus  f.  Gart- 
the  latter  course  be  taken,  it  is  an  ad-  ner,  89  Mich.  209. 

mission  that  the  previous  proceedings        Under  a  charter  which  directs  an  in- 
are  regular  and  a  waiver  of  exceptions    quest  to  be  summoned  by  the  sheriff 
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named  in  the  petition  as  having  some  interest  in  the  land  may 
have  the  writ,  in  order  to  question  the  petitioner's  authority  to 
institute  such  proceedings,  without  showing  that  he  really  has 
such  an  interest.^ 

But  certiorari  will  not  lie  to  review  condemnation  proceedings 
where  a  remedy  by  appeal  is  provided  ;^  or  where  the  relator  is 
guilty  of  delay  or  laches  in  suing  out  the  writ  ;^  or  has  failed  to 
make  objection  to  the  irregularity  in  the  court  below,  which  could 
have  corrected  it  ;*  or  has  applied  for  the  writ  prematurely.* 

*•  Return  and  Proceedings  Thereon — ^Betnn. — The  return 
may  contain  the  record,  the  proceedings  in  the  nature  of  a  record, 
the  rulings  on  evidence,  instructions  given  and  refused,  and  the 
exceptions  taken,  together  with  so  much  of  the  evidence  as  may 
be  proper  to  show  the  bearing  of  such  rulings  and  instructions,  and 

for  estimating  the  damages  sustained  Act  of  1850,  ^  18,  a  second  report  of 
bj  owners  of  land  occupied  by  the  rail-  commissioners  in  a  condemnation  pro- 
road,  who  shall  make. a  report  to  the  ceeding  is  final  and  conclusive  on  all 
court,  and   that,  when   the  report  is  the  parties  interested;  and  where  an 
confirmed,  judgment  shall  be  entered,  appeal  is  thus  prevented  the  proceed- 
provided   that,  if  the   report  be   not  ings  cannot  be  reviewed  by  certiorari, 
confirmed  and  justice  may  seem  to  re-  People  v,  Betts,  55  N,  Y.  600^  followed 
quire  it,  a  new  inquisition    may   be  in  Matter  of  Delaware,  etc..  Canal  Co., 
awarded  by    the   court,  it   was    held  69  N.  Y.  209,  reviewed  in  Matter  of 
that  the  court  may  set  aside  the  pro-  Prospect  Park,  etc.,  R.  Co.,  85  N..Y. 
ceedings  for  mere  excess  in  the  esti-  489,  14  Am.  &  Eng.  R.  Cas.  363. 
mate  of  damages;   and  that  the  Su-  8.  Bresler  v.   Ellis,  46  Mich.  335; 
preme  Court  has  the  same  power,  when  Hildreth  t'.  Rutherford,  53  N.  J.  L. 
the  proceedings  are   brought  up  by  501. 

certiorari;  and  that  in  such  a  case  a  mastration. — Me,    Rev.    Stat.   1857, 

procedendo  would  not  be  awarded,  but  c.  51,  §  6,  provides  substantially  that 

the  parties  would  be  left  to  commence  when  a  party  failed   to  prosecute  a 

again  </«  novo.    Pennsylvania  R.  Co.  petition  for  a  revision  of  the  land  dam- 

V,  Heister,  8  Pa.  St.  445,  criticised  in  ages  awarded  by  the  county  commis- 

Pennsylvania  R.  Co.  v.  First  German  sioners  at  the  next  regular  term  sSter 

Lutheran  Congregation,  53    Pa.    St.  the  filing  of  the  same,  it  should  be 

445,  explained  in  Lehigh  Valley  R.  Co.  dismissed  unless  good  cause  for  delay 

t;.  Lazarus,  28  Pa.  §t.  203,  reviewed  in  is  shown.     The  determination  of  the 

Greenville,  etc.,  R.  Co.  v.  Partlow,  5  county  commissioners  as  to  the  suf- 

Rich.  (S.  Car.)  428.  ficiency  of  the  excuse  offered  for  delay 

1.  Central  R.  Co.  v.  Hudson  Termi-  is  not  to  be  revised  by  the  Supreme 

nal  R.  Co.,  46  N.  J.  L.  289,  20  Am.  &  Court   by  certiorari,   even  though   a 

Eng.  R.  Cas.  294.  warrant  for  a  jury  had  issued  before 

*.  Church  V,  Northern  Cent.  R.  Co.,  the  order  of  dismissal  was  entered. 

45  Pa.  St.  339.  Portland,  etc.,  R.  Co.  v.  Cumberland 

nhutratlooB. — Where  the  only  com-  County,  64  Me.  505. 
plaints  made  by  an  owner  of  land  4.  Plymouth  v.  Plymouth  County, 
against  proceedings  condemning  a  por-  16  Gray  (Mass.)  341 ;  St.  Paul,  etc.,  R. 
tion  of  it  for  right  of  way  are  that  the  Co.  v.  Murphy,  19  Minn.  500. 
damages  awarded  are  inadequate,  and  5.  Premaiim  AppUoatlon.  —  Excep- 
^t  the  award  was  made  on  a  day  sub-  tions  were  filed  to  the  report  of  view- 
sequent  to  that  fixed  in  the  notice,  he  ers  for  a  lateral  railroad  and  an  appeal 
^  a  plain,  speedy,  and  adequate  rem-  to  the  common  pleas  was  taken.  The 
edy  by  appeal,  and  certiorari  will  not  exceptions  were  overruled  while  the 
^Je.  Cedar  Rapids,  etc.,  R.  Co.  v,  appeal  was  p>ending ;  there  was  no  final 
Whelan,  64  Iowa  694,  20  Am.  &  Eng.  judgment,  and  a  certiorari  from  the 
R.  Cas.  395.  Supreme  Court  was  premature.  HalPs 
Under  the  N.  Y.  General  Railroad  Appeal,  56  Pa.  St.  238. 
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Altar  OmflnBatiaii — ^Vew  York  B«l«. — ^The  time  at  which  the  proceed- 
ings have  advanced  to  such  an  extent  as  to  have  vested  mutual 
rights  is,  under  the  New  York  decisions,  when  the  report  of 
the  commissioners  has  been  confirmed ;  after  such  confirmation, 
therefore,  the  company  cannot,  of  itself,  abandon  the  proceedings 
and  refuse  to  pay  the  award,  the  confirmation  determining  the 
rights  of  both  parties,  subject  only  to  the  right  of  review  as  to  the 
amount  of  the  appraisal.^  This  rule  is  the  same  as,  or  at  least 
very  similar  to,  that  adopted  in  a  few  other  jurisdictions,*  includ- 
ing Louisiana^  Nebraska^  New  Hampshire^  New  Jersey^  and 
Pennsylvania!^ 

Contnry  B«l«. — Opposed  to  the  New  York  rule  is  the  contrary 
doctrine  which  obtains  in  the  great  majority  of  the  states  in  this 
country.^     In  these  jurisdictions  the  test  laid  down  is  to  inquire 

application  the  court  may  impose  terms  335;    Dietrichs  v.   Lincoln,  etc.,  R. 

upon  the  company.    Matter  of  South  Co.,  12  Neb.  225. 

Market  St.,  76  Hun  (N.  Y.)  86;  New  5.  Clou^h  v.  Unity,  18  N.  H.  75. 

York,  etc.,  R.  Co.  v.  Thorne,  i  How.  •.  lu  re  Jersey  City  Water  Com'rs, 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)   190;  31  N.  J.  L.  72;  Jersey  City  r.  Gardner, 

Hudson  River  R.  Co.  v.  Outwater,  3  33  N.  J.  Eq.  622.     Com  fare  Vanwickle 

Sandf.  (N.  Y.)  689.  v.  Camden,  etc.,  R.,  etc.,  Co.,  14N.]. 

1.  Matter  of  Rhinebeck,  etc.,  R.  Co.,  L.  162. 

67  N.Y.242;   Hudson  River  R.  Co.  T.  Levering r.  Philadelphia, etc.,  R. 

V,  Outwater,  3  Sandf.   (N.   Y.)  689;  Co.,  8  W.  &  S.   (Pa.)  459;  Davis  r. 

Hawkins  r.  Rochester,  i  Wend.  (N.  North  Pennsylvania  R.  Co.,  2  Phila. 

Y.)  53;   People  V,  Syracuse,  78  N.  Y.  (Pa.)  146;  Neal  v.  Pittsburgh,  etc.,  R. 

56;  Schneider  v.    Rochester,  90  Hun  Co.,  31  Pa.  St.  19,  affirming  1  Grant's 

(  N.  Y.)  171.  Cas.  (Pa.)  137;  Fischer  xk  Catawissa 

In  Crowner  v.  Watertown,  etc.,  R.  R.  Co.,  175  Pa.  St.  554,  where  it  was 

Co.,  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  held  that  when  the  damages  have  been 

457,  the  facts  were  these :   The  com-  ascertained  by  a  report  and  judgment 

pany  deposited  to  the  plaintiff's  credit  thereon,  the  right  of  the  landowner  to 

the  amount  of  an  award  to  him  for  such  damages  is  completely  settled, 

damages  for  locating  a  portion  of  their  and  he  is  entitled  to  execution, 

road  over  his  land,  and  recorded  the  Ul  Kentucky. — The  case  of  Duncsn 

order  reciting  the  proceedings,  as  re-  v.  Louisville,  8  Bush  (Ky.)  98,  seems 

quired  by  the  General  Railroad  Act  to  follow  the  New  York  rule,  but  this 

of  1850.     The  plaintiff  appealed  from  case    has   been  distinguished   in  the 

this  award  and  secured  a  second  ap-  later    Kentucky    case    of   Manion  r. 

praisal,  with  an  increase  of  compensa-  Louisville,  etc.,  R.  Co.,  90  Ky.  49!} 47 

tion,  which  the  company  refused  to  pay  Am.  &  Eng.  R.  Cas.  107.     See  inr/rff, 

on  the  ground  that  subsequently  to  the  p.  677,  note  8. 

original  appraisal  they  had  so  changed  8.  Note  to  Matter  of  Rhinebeck,  etc., 

their  route  that  the  plaintiff's  land  was  R.  Co.,  67  N.  Y.  242, 16  Am,  Ry.  Rep. 

no  longer  necessary  for  them.     It  was  82.   Mr.  Lewis,  in  his  work  on  Eminent 

held  that  the  company  were  liable  for  Domain  (§  656),  says:  "The  weight 

the  increased  compensation.  of  authority  undoubtedly  is  that,  in 

2.  Note  to  In  re  Jersey  City  Water  the  absence  of  statutory  provisions  on 
Com'rs,  31  N.  J.  L.  72,  86  Am.  Dec.  the  question,  the  effect  of  proceedings 
204;  note  to  Matter  of  Rhinebeck,  for  condemnation  is  simply  to  fix  the 
etc.,  R.  Co.,  67  N.  Y.  242,  16  Am.  Ry.  price  at  which  the  party  condemning 
Rep.  82.  can  take  the  property  sought,  and  that 

8.  Mayor's  Application,  etc.,  4  Rob.  even  after  confirmation  or  judgment 

(La.)  357;  New  Orleans  Praying  for  the  purpose  of   taking  the  propertj 

Opening  of  Streets,  20  La.  Ann.  497.  may  be  abandoned  wiUiout  incurring 

4.  Drath  v.  Burlington,  etc.,  R.  (!^o.,  any    liability    to    pay    the    damige? 

xj  Neb.  367,  20  Am.  &  Kpg.  R.  Cas.  awarded." 
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whether  the  title  to  the  land  has  vested  in  the  condemning 
party,  and  a  right  to  the  damages  in  the  landowner,  and  the  dis- 
continuance of  the  proceedings  is  permitted  until  the  happening 
of  that  event,  which  does  not  occur  prior  to  the  actual  payment 
or  securing  of  the  compensation  in  the  manner  required  by  law, 
or  until  the  condemning  party  has  entered  into  possession  of  the 


This  doctrine  is  the  rule  in  the  fol- 
lowing jurisdictions : 

Alabama. —  Hendrick  v.  Johnson,  5 
Port.  (Ala.)  208;  Hendricks  v,  John- 
son, 6  Port.  (Ala.)  472. 

California, —  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  306. 

Colorado. —  Denver,  etc.,  R.  Co.  v. 


and  to  often  take  possession  or  pur- 
chase that  which  would  be  detrimental 
instead  of  beneficial  to  the  public  in- 
terests." 

In  this  case  it  will  be  noticed  that 
Duncan  v,  Louisville,  8  Bush  (Kj.) 
98,  was  distinguished ;  in  that  case  the 
city  was  compelled  to  take  the  prop- 


Lamborn,  8  Colo.  380,  23  Am.  &  Eng.  ertj  condemned  under  a  statute  regu- 

R.  Gas.  115.  lating  the  manner  in  which  the  city 

Connecticut. —  Carson   v.  Hartford,  could  avoid  liabilitj,  namely,  by  dis- 

i8  Conn.  68 ;  Stevens  v.  Danbury,  53  missing  the  petition  before  final  judg- 

Conn.  9.  ment,  and  the  city  having  failed  to  do 

Illinois. — Schreiber  v.  Chicago,  etc.,  so,  it  was  held  that  it  had  elected  to 

R.  Co.,  115  111.  340,  23  Am.  &  Eng.  R.  take  the  property.    The  learned  editor 


Cas.  130;  Chicago,  etc.,  R.  Co.  v. 
Hopkins,  90  111.  317;  Peoria,  etc.,  R. 
Co.  V.  Rice,  75  111.  329;  St.  Louis,  etc., 
R.  Co.  V.  Teters,  68  111.  144;  Chicago 
V.  Barbian,  80  111.  482;  Beveridge  v. 
West  Chicago  Park  Com*rs,  7  111. 
App.  460. 


of  the  American  Decisions  in  the  note 
to  In  re  Jersey  City  Water  Com'rs,  31 
N.  J.  L.  72,  86  Am.  Dec.  205,  states  the 
rule  in  Kentucky  to  be  the  same  as  the 
New  York  rule,  citing  only  the  case  of 
Duncan  v.  Louisville,  8  Bush  (Ky.)  98, 
and  this  notwithstanding  the  case  of 


lova. — Gear  v.  Dubuque,   etc.,  R.  Cave  v.  Calmes,  3  A.  K.  Marsh.  (Ky.) 

Co.,  20  Iowa  523;  Burlington,  etc.,  R.  36,  which  would  seem  nottobearouthis 

Co.  V.  Sater,  i  Iowa  421.  position.     At  any  rate  such  cannot  be 

Kansas, — St.  Louis,  etc.,  R.  Co.  v,  said  to  be  the  case  since  the  decision 

Wilder,  17  Kan.  239;  Kansas  City  v.  in  Manion  v.  Louisville,  etc.,  R.  Co., 

Kansas    Pac.    R.    Co.,  18  Kan.  331;  90  Ky.  491,  47  Am.  &  Eng.  R.  Cas. 

Blackshire  v.  Atchison,  etc.,  R.  Co.,  107,  which  directly  approves  the  Cave 


13  Kan.  514.  In  the  last  case.  Brewer, 
L,  in  discussing  this  question,  used  the 
lollowing  language :  "  Until  this  ques- 
tion of  compensation  is  settled,  and 
payment  made,  the  company  can  aban- 
don the  route  selected  and  select  an- 
other. The  fact  that  it  has  instituted 
condemnation  proceedings  does  not 
compel  it  to  carry  them  to  a  close  and 
pay  the  amount  awarded." 

Kentucky. — Cave  v.  Calmes,  3  A.  K. 
Marsh.  (Ky.)  36;  Manion  v.  Louis- 
ville, etc.,  R.  Co.,  90  Ky.  491,  47  Am. 
&Eng.  R.Cas.  107. 


case,  and  distinguishes  the  Duncan 
case. 

Maine.  —  Curtis  v.  Portland,  60 
Me.  55. 

Maryland.  —  Baltimore  v.  Mus- 
grave,  48  Md.  272;  Black  v.  Balti- 
more, 50  Md.  235;  Baltimore,  etc.,  R. 
Co.  V.  Nesbit,  10  How.  (U.  S.)  395. 

Massachusetts. — Hunt  v.  Whitney, 
4  Met.  (Mass.)  603.  Compare  Pinker- 
ton  V.  Boston,  etc.,  R.  Co.,  109  Mass. 

Mississippi. — Williams  v.  New  Or- 
leans, etc.,  R.  Co.,  60  Miss.  689,  20 


In  the  Manion  case.  Pry  or,  J.,  having  Am.  &  Eng.  R.  Cas.  378. 

cited  with    approval    section  656    of  Missouri. — ^North  Missouri  R.  Co. 

Lewis  on  Eminent  Domain,  used  the  v.  Lackland,  25  Mo.  515 ;  Simpson  v, 

following  language :  "  Such  is  the  cor-  Kansas  City,  iii  Mo.  237 ;  Leisse  v.  St. 

rect  rule  on  the  subject,  and  to  adjudge  Louis,  etc.,  R.  Co.,  2  Mo.  App.  105. 

otherwise  would  require  the  applicant,  Ohio. — State  v.  Cincinnati,  etc.,  R. 

whether  a  private  corporation,   or  a  Co.,  17  Ohio  St.  103;  Dayton,  etc.,  R. 

state,  or  municipality,  to  submit  to  the  Co.  v.  Marshall,  11  Ohio  St.  497. 

imposition  of  exorbitant  values  upon  Vermont. —  Stacey    v.    Vermont 

property  condemned  for  public  use.  Cent  R.  Co.,  27  Vt.  39. 
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land.^  In  these  jurisdictions  the  company  may  abandon  the 
proceedings  at  any  time  before  final  judgment  ;*  or  after  affirm- 
ance of  the  verdict  in  favor  of  the  landowner  ;*  or  after  judgment 
assessing  the  damages,^  or  even  after  appeal  from  the  judgment.^ 
But  the  right  to  abandon  is  lost  if  the  company  have  reduced 
the  land  to  possession,  and  constructed  the  public  improvements 
thereon,®  or  if  private   rights   have  attached   which  would  be 

West  Virginia. —  Chesapeake,  etc.,  8.  State  v.  Cincinnati,  etc.,  R.  Co., 

R.  Co.  V,  Bradford,  6  W.  Va.  220.  17  Ohio  St.  103. 

Wisconsin, —  State  v.  Mills,  29  Wis.  4.  St.  Louis,  etc.,  R.  Co.  v.  Teters, 

322.  68  111.  144;  Gear  v.  Dubuque,  etc.,  R. 

1.  Colorado. — Denver,  etc.,  R.  Co.  v,  Co.,  20  Iowa  534. 

Lamborn,  8  Colo.  380,  23  Am.  &  Eng.  As  where  the  County  Court  has  en- 

R.  Cas.  X15.  tered  judgment  assessing  the  damages 

Illinois, — Chicago,  etc.,   R.  Co.  v,  under  the  AVi2/«r>&^  statute.     The  the- 

Hopkins,  90  111.  317;    St.  Louis,  etc.,  orj  on  which  a  company  is  permitted 

R.  Co.  V,  Teters,  68  111.  144;  Peoria,  to  abandon  the  proceedings  after  the 

etc.,  R.  Co.  V.  Rice,  75  111.  329.  County  Court  has  entered  judgment 

lotva, — Burlington,  etc.,  R.  Co.  v.  assessing  damages  against  it  under  the 

Sater,  i  Iowa  421;    Gear  v,  Dubuque,  Gen.  Stat.  Ky.,  c.  18  b.,  $  7,  incur- 

etc.,  R.  Co.,  20  Iowa  523.  ring  no  further  liability  ^an  the  costs 

AJTMJiwiy/i.— Williams  v.  New  Or-  of  the  proceedings,  is  based  upon  the 

leans,  etc.,   R.  Co.,  60  Miss.  689,  20  fact   that   the  owner  has  no  cause  of 

Am.  &  Eng.  R.  Cas.  378.  action  for  the  damages  awarded  prior 

Missouri. — North  Missouri  R.  Co.  to  the  entry  of  the  company  on  the 

V.  Lackland,  25  Mo.  515;  Leisse  v,  St.  premises,  or  before  its  acceptance  in 

Louis,  etc.,  R.  Co.,  2  Mo.  App.  105.  some  manner  by  which  the  landowner 

Ohio. — State  V.  Cincinnati,  etc.,  R.  is  divested  of  the   title.     Manion  v, 

Co.,  17  Ohio   St.    103;    Dayton,   etc.,  Louisville,  etc.,  R.  Co.,  90  Ky.  491,  47 

R.  Co.  V.  Marshall,  11  Ohio  St.  497.  Am.  &  Eng.  R.  Cas.  107. 

In  Schreiber  v.  Chicago,   etc.,    R.  0.  Denver,  etc.,  R.  Co.  v.  Lamborn, 

Co.,  115  111.  340,  23  Am.  &  Eng.  R.  8  Colo.  380,  23  Am.  &  Eng.  R.  Cas. 

Cas.  130,  it  was  held  that  until  the  se-  115,  where  it  is  decided  that  upon  the 

lection  by  the  company  becomes  bind-  final  determination  of  the  proceedings 

ing,   the  owner  may  exercise  all  the  in  the  trial  court  a  review  may  be  had 

rightsofownershipnot  materially  inter-  in  the  Supreme  Court,  and  the  com - 

fering  with  the  condemnation  proceed-  pany  is  not  precluded  of  its  right  to 

ings,  such  as  removing  machinery  and  abandon  upon  obtaining  such  review; 

buildings  from  the  premises  sought  to  Burlington,   etc.,   R.   Co.  v.  Sater,  i 

be  condemned.  Iowa  421,  where  it  is  said  that  the  com- 

In  Stacey  v.  Vermont  Cent.  R.  Co.,  pany  has  the  right  to  abandon  the  pro- 
27  Vt  39,  the  defendants  located  the  posed  route  upon  payment  of  full  costs, 
route  of  their  road  across  the  plain-  and  to  dismiss  the  proceedings  when 
tiff's  land,  and  caused  his  damages  to  the  owner  appeals  to  the  District  Court 
be  appraised  and  the  award  of  the  from  the  award  of  the  sheriff's  jury, 
commissioners  to  be  made;  after-  See  also  Curtis  v.  Portland,  60  Me. 55; < 
wards,  before  paying  or  depositing  the  Clarke  v.  Manchester,  56  N.  H.  502. 
amount  awarded,  they  altered  the  loca-  6.  Chicago  v.  Hayward,  60  111.  App. 
tion  of  their  road  and  thereby  changed  C82 ;  Gray  v.  St.  Louis,  etc.,  R.  Co., 
entirely  the  route  across  plaintiff's  land.  81  Mo.  126,  22  Am.  &  Eng.  R.  Cas. 
It  was  held  that  as  there  had  been  no  106.  In  this  case,  where  plaintiff's 
payment  or  tender  for  the  damages  land  had  been  condemned  at  the  in- 
assessed,  the  company  had  no  vested  stance  of  one  company  and  reduced  to 
right  to  the  land,  and  the  landowner  the  company's  possession,  the  money 
had  none  to  the  damages  and  could  paid  to  the  clerk,  and  a  road  con- 
not  recover  from  the  company.  structed  and    operated    thereon   and 

3.  North  Missouri  R.  Co.  v.  Lack-  afterwards  sold  to  another  company,  it 

land,  25  Mo.  515.  was  held  that  the  first  company  could 
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prejudiced  by  the  abandonment,^  such  as  rights  acquired  under 
contract  between  the  parties.* 

BbU  m  AffMtod  by  Peonliar  Statutory  Proviiioiui. — There  are  a  few  cases 
which,  by  reason  of  certain  peculiar  statutory  provisions  obviously 

influencing  the  courts  in  their  conclusions,  cannot  properly  be 
considered  as  being  either  strictly  within  the  New  York  rule, 
or  classified  as  cases  holding  the  contrary  doctrine,  though  in 
effect  some  seem  to  follow  one  rule  and  some  the  other.^ 

not   by  motion  discontinue  the  pro-  condition  of  vacating  the  injunction 

ceedings,  such  action  being  an  inter-  referred  to.     It  is  no  answer  to  this 

ference  with  vested  rights.  position  to  say  that  if  that  stipulation 

The  land  having  once  been  taken,  was  violated  the  remedy  for  the  re- 

and  the  company,  for  any  period  of  spondents  was    the   reinstatement  of 

time,  having  taken  possession  of  it,  the    injunction.     The    appellant    has 

or  having   at  any  time  perfected  its  been    pursuing    these    condemnation 

liability  to  the  owner  for  the  damages  proceedings  apparently  in  consequence 

awarded    by   the    commissioners,   no  of  the  giving  of  that  stipulation,  and 

subsequent  change  of  intention  by  the  the    respondents    have    been   relying 

company  can  defeat  the  landowner's  upon   its    terms,   and   the   protection 

claim  to  damages  awarded.     Stacey  v.  which  the  undertaking  gave  to  them. 

Vermont    Cent.   R.  Co.,   37   Vt.  39;  They,  therefore,  have  a  right  to  claim 

North  Missouri  R.  Co.  t;.  Lackland,  that  these  proceedings  shall  be  con- 

35  Mo.  533;  Leisse  v,  St.  Louis,  etc.,  tinued  in  such  a  manner  as  will  protect 

R.  Co.,  3  Mo.  App.   105 ;  Baltimore,  them  in  their  undertaking,  and  also  in 

etc.,  R.  Co.  V,  Nesbit,  10  How.  (U.  S.)  a  manner  which  conforms  to  the  spirit 

395;  Blackshire  v,  Atchison,  etc.,  R.  of  the   injunction.      They  are  to  be 

Co.,  13   Kan.  514;   Bellingham   Bay,  vigorously  prosecuted,  which  evidently 

etc.,   R.  Co.  V,  Strand  (Wash.  1896),  means  with  the  utmost  diligence,  and 

44  Pac.  Rep.  140.  the  discontinuance  of  these  proceed- 

1.  Pinkerton  V.  Boston,  etc.,  R.  Co.,  ings,  and  the  commencement  of  new 

109   Mass.   537;    Crowner  v.   Water-  ones,  would  deprive  the  respondents 

town,  etc.,  R.  Co.,  9  How.  Pr.  (N.  Y.  of  their  rights  under  the  undertaking, 

Supreme  Ct.)  457.  and  would  be  a  palpable  violation  of 

Brtoppel  by  Aoqnlesoence  In  Width  of  the  spirit  of  the  stipulation.    It  seems 

BigHt    of  Way. — When   the   company  to  us,  therefore,  that  even  if,  under 

acquiesces  in  the  width  of  a  right  of  ordinary  circumstances,  the  appellant 

way  adopted  in  the  report,  with  knowl-  might  have  an  absolute   right  to  dis- 

edge  of  it,  then  it  is  concluded.     Peo-  continue,  yet,  the  respondents  having 

ria,  etc.,  R.  Co.  v,  Brysintf  57  111.  473.  acquired  rights  which  would  thereby 

S.  In  the  case  Matter  of  Southern  be  imperiled,  such  absolute  right  was 

Boulevard  R.  Co.  (Supreme  Ct.),  43  voluntarily  relinquished  by  the  appel- 

N.  Y.  St.  Rep.  611,  where  a  prelimi-  lant." 

nary  injunction,  restraining  the  con-  8.  Colorado. — Under  a  statute  pro- 
struction  of  the  road,  had  been  vacated  viding  that  the  petitioner  may  take 
upon  a  stipulation  that  the  company  possession  pending  condemnation  pro- 
should  vigorously  prosecute  its  con-  ceedings,  upon  depositing  the  sum  to 
demnation  proceedings,  and  the  com-  be  ascertained  by  the  judge  of  the 
pany  had  given  an  undertaking  to  probate  court,  it  has  been  held  that 
indemnify  the  landowner.  Van  Brunt,  the  right  to  abandon  is  not  affected  by 
P.  J.,  used  this  language:  '*  Without  the  company's  taking  possession  of  the 
considering  the  question  as  to  whether  land.  Denver,  etc.,  R.  Co.  v.  Lam- 
the  petitioner  may  discontinue  its  pro-  born,  8  Colo.  380,  33  Am.  &  Eng.  R. 
ceeding  as  matter  of  right,  it  seems  to  Cas.  115. 

be  sufficient  now  to  sav  that  its  discon-  Kentucky.  —  Duncan    v,  Louisville, 

tinuance  would  certamly  imperil  the  8  Bush  (Ky.)  98.    See  smpra^  p.  677, 

rights  of  the  respondents  under  the  note  8,  for  observations  on  the  rule  of 

undertaking  which  has   been   given,  that  case. 

and  would  seem  to  be  a  violation  of  Klimesota. — Under  Gen.  Stat.  1878, 

the  stipulation  which  was  given  as  a  c.  34,  ^  36,  the  judgment  entered  on 
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8.  What  Amonnts  to  an  Abandonment  or  Diaoontinnanoe — v^  etavaL 
— ^While  it  is  true  that  in  a  majority  of  cases  "  the  intention  to 
abandon  has  been  manifested  by  afHrmative  acts/'  yet  what  really 

constitutes  an  abandonment  of  the  proceedings  depends  upon  the 

• 

the  verdict  determines  the  right  of  the  court  sajing  that  if  the  companj's 
a  corporation  to  appropriate  land  in  contention  were  just,  it  would  pnc- 
controYersT  upon  payment  of  the  tically  result  '*  in  giving  the  companj 
amount  adjudged  to  be  due  to  the  power  to  evade  the  constitutional  pro- 
landowner,  and  the  latter  maj  recover  hibition  against  taking  private  prop- 
the  amount  assessed  as  fixed  by  the  ertj  for  public  use,  without  just  com> 
judgment.  Prior  to  the  judgment  the  pensation  first  paid  or  secured,  and  to 
corporation  may  renounce  the  right  take,  hold,  and  enjoy  the  property  of 
to  acquire  the  land,  and  may  abandon  a  citizen  in  defiance  of  his  rights  so 
the  condemnation  proceedings,  but  not  long  as  it  can  successfully  be  kept  in 
thereafter.  Witt  v.  St.  Paul,  etc.,  R.  litigation,  and  without  any  redress 
Co.,  35  Minn.  404.  except  in  an  action  of  trespass  for  dam- 
Following  Witt  V,  St.  Paul,  etc.,  R.  ages,  after  the  termination  of  the  pro- 
Co.,  35  Minn.  404,  the  court,  in  Wilcox  ceedings  and  their  abandonment  bj 
V.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  439,  the  company." 

denied  the  right  of  a  corporation  Mlaoml. — The  original  rule  in  Mis- 
to  abandon  proceedings  after  verdict,  souri,  North  Missouri  R.  Co.  v.  Lack- 
after  having  taken  possession  of  land,  land,  25  Mo.  515,  has  been  changed 
It  should  be  noticed  that  in  the  Witt  somewhat  by  statute.  In  Gray  v.  St 
case  the  right  to  abandon  was  denied  Louis,  etc.,  R.  Co.,  81  Mo.  126,  23 
after  judgment  upon  the  verdict,  while  Am.  &  Eng.  R.  Cas.  106,  it  was  decided 
in  the  Wilcox  case  this  right  was  under  the  Gen.  Stat.  1865,  p.  352,  §  5, 
denied  after  verdict  and  before  entry  that  when  commissioners  have  been 
of  judgment;  yet  in  the  latter  case  the  appointed,  have  made  their  report, and 
court  based  its  ruling  entirely  upon  their  award  has  been  paid  to  the  clerk, 
the  holding  of  the  former  case.  It  mutual  rights  are  vested  in  the  parties 
seems,  however,  that  the  denial  of  the  which  cannot  be  divested  except  bj 
right  to  abandon  in  these  cases  arose  consent,  unless  the  company  shall  elect 
not  so  much  with  reference  to  the  time  to  abandon  the  proposed  appropriation 
when  the  company  asked  permission  of  the  land  in  the  manner  prescribed 
to  exercise  the  right,  but  rather  was  by  the  statute,  which  must  be  by  an 
based  upon  the  fact  that  it  had  entered  instrument  of  writing  to  that  effect 
upon  and  was  in  possession  of  the  filed  with  the  clerk  within  ten  dajs 
land,  and  sought  to  abandon  the  pro-  from  the  return  of  the  assessment, 
ceedings  without  also  giving  up  pos-  Nebraaka. — The  Nebraska  statute 
session.  provides  that  the  company  may  de- 
In  Curtis  v.  Saint  Paul,  etc.,  R.  Co.,  posit  the  amount  of  the  award  in  the 
21  Minn.  ^97,  where  proceedings  had  probate  court  and  enter  into  posses- 
been  instituted  under  the  General  sion  of  the  property.  Either  partj 
Statutes,  tit.  I.,  c.  34,  and  a  bond  may  appeal  to  the  District  Court,  and 
given  for  taking  an  appeal,  it  was  held  the  District  Court  proceedings  are  re- 
that  the  statute  authorized  judgment  quired  to  be  transmitted  to  the  connt? 
to  be  entered  on  the  verdict  found,  clerk  for  record.  Under  this  statute, 
which  judgment  vested  the  right  of  the  in  Drath  v,  Burlington,  etc.,  R.  Co., 
company  to  the  property,  and  the  right  ig  Neb.  367,  20  Am.  &  Eng.  R.  Cas. 
of  the  landowner  to  the  compensation,  305,  it  has  been  held,  where  the  de- 
to  such  an  extent  that  the  company  fendant  had  caused  a  certain  lot  in 
could  not  be  allowed  exercise  of  option  the  city  of  Lincoln  to  be  condemned 
of  either  paying  the  compensation  or  for  its  use,  the  value  of  the  same  being 
wholly  abandoning  the  proceedings,  fixed  at  three  hundred  dollars,  and 
This  was  decided  against  the  objection  the  plaintiff  had  appealed  to  the  Dis- 
of  the  company  claiming  that  the  judg-  trict  Court,  where  the  verdict  was 
ment  was  erroneously  entered  wi3i  returned  in  her  favor  for  eight  hun- 
respect  to  its  form  and  character  under  dred  dollars,  and  judgment  had  been 
the  provisions  of  the  above  statute —  rendered  thereon,  that  the  companj 
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circumstances  of  the  particular  case,^  and  is  generally  a  question 
of  fact  for  the  jury  * 

Iklliu*  to  FA7  Award  and  Takt  PoMMdon. — Where  land  is  Condemned 
for  public  use,  the  condition  of  the  order  must  be  complied  with 
within  a  reasonable  time  by  payment  of  the  damages  and  taking 
possession ;  in  default  of  this,  the  proceedings  will  be  regarded  as 
abandoned.' 

could  not  avoid  the  payment  of  the  must  be  regarded  as  a  unit ;  and  while 

judgment  by  abandoning  the  proceed-  there  is  an  intention  to  complete  the 

ings    and    paying    the  costs  thereof,  work  there  can  be  no  abandonment. 

Maxwell,    J.,    said :   **  The    company  Central  Iowa  R.  Co.  v.  Moulton,  etc., 

must  act  in  good  faith.     It  cannot  be  R.  Co.,  57  Iowa  249,  10  Am.  &  Eng. 

permitted  to  condemn  real  estate  for  R.  Cas.  138. 

its  use,  and,  after  the  condemnation  is  S.  Delaware  River,  etc.,  R.  Co.  v, 
complete,  the  certificate  filed  with  the  Rowland  (Pa.  1887),  9  Atl.   Rep.  929, 
coutttT  clerk,  and  the  amount  of  the  30  Am.  &  Eng.  R.  Cas.  524 ;  Tennes- 
award  deposited  with  the  county  judge,  see,  etc.,  R.  Co.  v,  Taylor,   102  Ala. 
an  appeal  taken  to  the  District  Court,  224 ;  Muhle  v.  New  York,  etc.,  R.  Co., 
and  judgment  rendered  against  it  on  86  Tex.  459,  reversing  Muhle  v.  New 
such  appeal,  be  permitted  to  abandon  York,  etc.,  R.  Co.  (Tex.  Civ.  App. 
the  proceedings.    The  power  of  emi-  1893),  23  S.  W.  Rep.  809. 
nent  domain  is  placed  in  its  hands  to  8.  Chicago  v,  Barbian,  80  111.  486, 
enable  it  to  take  such  real  estate  as  it  where  it  is  held,  in  answer  to  the  sug- 
maj  require,  at  its  fair  value.     This,  gestion  of  evil  that  might  result  from 
if    the   case  is  appealed  to  the  Dis-  having  such  a  judgment  suspended  in- 
trict  Court,  is  to  be  ascertained  by  the  definitely  over  property,  that  it  is  suf- 
verdict  of  a  jury,  based  upon  the  evi-  ficient  to  say  that  no  such  result  need 
dence;  *  *  *  but  the  court  will  not  follow.     Unless  the  condition  should 
permit  a  railroad  company  to  use  the  be  complied  with  within  a  reasonable 
sovereign  power  of  the  state — ^that  of  time,  by  the  payment  of  the  damages, 
eminent  domain — ^as  a  means  to  enable  and  the  taking  possession  of  the  prop- 
it  to  obtain  property  at  its  own  price,  erty  condemned,  the  proceedings  would 
or,  failing  to  do  so,  refuse  to  take  it."  be  regarded  as  abandoned,  and  a  court 
Ciiimg' with  approval  Dietrichs  v.  Lin-  of  equity  would,  if  need  be,  stay  by  in- 
coln,  etc.,  R.  Co.,  12  Neb.  325.  junction  any  attempt  to  proceed  under 

Femujlwila. — Under  the  Pennsyl-  them. 

vania  statute  the  right  to  damages  vests  Evidence  of  Abandonment  — Nonnser. 

upon  the  location  of  the  road,  and  the  — The  mere  averment  in  a  bill  to  set 

proceedings  cannot  be  abandoned  even  aside  condemnation  proceedings  that 

before  their  confirmation  on  the  part  petitioners   are   in   the  actual  posses- 

of  the  company  by  a  change  of  location,  sion  of  the  land,  and  that  the  railroad 

Beale  v.  Pennsylvania  R.  Co.,  86  Pa.  company  has  never  taken  possession 

St.  509.  of  or  used  the  land,  together  with  a 

Waaliliigtoiii. — The  rule  in  this  state,  small  amount  of  corresponding   evi- 

as  decided  under  the  Condemnation  dence,  does  not  properly  bring  before 

Acts  of  1888,  approving  the  doctrine  as  the  court  the  question  whether  or  not 

laid  down  in  Curtis  v.  Saint  Paul,  etc.,  the  company  has  lost  title  to  the  land 

R.  Co.,  21  Minn.  497,  is  practically  in  by  abandonment  or  nonuser.    Chicago, 

line  with   the   Minnesota   rule.     The  etc.,   R.  Co.  v.  Chamberlain,  84  111. 

plaintiff  took  possession,  and,  without  333. 

offering  to  surrender  it,  moved  to  dis-  Temporary  Nonuser,  or  Use  of  Different 
miss  the  proceedings,  which  motion  Character. — Where  land  has  been  con- 
was  denied  in  the  lower  court,  and  the  demned  for  one  purpose  it  cannot  be 
denial afiirmed on  appeal.  Bellingham  appropriated  to  a  different  use;  but  a 
Bay,  etc.,  R.  Co.  v.  Strand  (Wash,  temporary  use  of  a  different  character, 
1896),  44  Pac.  Rep.  140,  3  Am.  &  Eng.  or  a  failure  to  use  it,  will  not  forfeit 
R.  Cas.  (N.  S.)  171.  the  right  acquired  by  condemnation, 

1.  Lewis  on  Eminent  Domain,  ^  657.  where  there  exists  a  definite  intention 

A  railroad  through  its  entire  extent  to  use  the  land  for  legitimate  purposes 
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OomtniettBg  BoBd  oTor  Warn  Luidf. — Where  a  railroad  company  fails 
either  to  pay  or  to  secure  the  amount  of  damages  awarded  for  a 
right  of  way,  and  constructs  its  road  over  other  lands,  this  is 
conclusive  evidence  of  abandonment.^ 

OtlMT  A0tf. — The  foregoing  are  the  principal  acts  and  defaults 
from  which  an  abandonment  has  been  inferred.  Other  acts  or 
omissions  construed  to  mean  an  abandonment  are  given  in  the 
notes.* 

at  a  fixed  time  in  the  future.    Muhle  the  notice  given  at  the  time  the  con- 

XK  New  York,  etc.,  R.  Co.,  86  Tex.  firmation  of  the  verdict  was  urged, 

459>  57  -^i"*  &  £ng-  ^>  Cas.  591.  abandoned    the  idea  of    taking   that 

Fallura  to  Pay  wltliln  Four  Tean. —  land,  going  elsewhere  and  actually  lo- 

Thus  a  failure  to  pay  or  deposit  the  eating  and  building  their  road  on  other 

amount  of  damages  assessed    within  grounds.  Thej  had  always  refused,  and 

four  jears  from  the  date  of  the  assess-  still  refused,  to  enter  upon  and  take 

ment  has  been  held  to  be  a  failure  to  possession  of  the  land  of  the  relators 

pay  within  a  reasonable  time,  and  to  once  sought  to  be  appropriated,  or  to 

amount  to  a  discontinuance  of  the  pro-  pay  for  the  same.    On  this  state  of  case 

ceedings.    Bensley  t^.  Mountain  Lake  the  court  was  of  the  opinion  that  though 

Water  Co.,  13  Cal.  316.  there  was   no    express    abandonment 

Falivre  to  Pay  wltliln  One  Tmt. — So  of  the  claim  to  appropriate  a  right  of 

a  failure  to  pay  to  the  owner  of  the  way  entered  of  record  in  the  proceed- 

land  sought  to  be  taken,  either  directly  ing  in  the  probate  court,  the  fact  that 

or  constructively,  the  amount  of  the  the    corporation  had  constructed  its 

award  within  one  year  after  the  award  road  upon  another  line,  not  touching 

became  final,  may  constitute  an  aban-  the  lands  of  the  relators,  was  conclu- 

donment  of  the  proceedings.   Bartleson  sive  evidence  of  such  abandonment. 

V.  Minneapolis,  33  Minn.  468,  where  In  like   manner  it   is  true  that  an 

proceedings  for  condemnation  of  land  abandonment  of  a  right  of  way  once 

were  instituted  under  section  4,  chap-  taken  possession  of  and  occupied  by 

ter  10,  of  the  charter  of  the  city  of  Min-  virtue  of  condemnation   proceeding 

neapolis,  regulating  the  taking  of  pri-  and  afterwards  abandoned  is  usually 

vate  property  for  public  use,  and  where  and  properly  shown  by  acts  which  do 

the  council  neither  caused  the  amount  not  appear  of  record,  for  it  is  not  nec- 

of  the  award  to  an  owner  to  be  paid  to  essary  that  an   abandonment   should 

him,  nor  set  it  apart  in  the  treasury  appear  of  record  in  order  to  make  it 

for  the  owner,  within  one  year  after  effectual.  Westcott  v.  New  York,  etc, 

the  award   became  final,  it  was  held  R.  Co.,  153  Mass.  465. 

that  the  proceedings  to  appropriate  the  2.  Wltbdrawal  of  Depoatt.— Where  a 

property  were  ipso  facto  abandoned.  company  condemns  private  property 

1.  Abandonment  need  Not  Appear  of  to  public  use  and  deposits  the  con- 

Record.  —  In  State  t>.  Cincinnati,  etc.,  demnation    money   with    the    countf 

R.  Co.,  17  Ohio  St.  108,  before  confir-  judge  of  the  proper  county,  in  accord- 

mation  of  the  verdict  the  company  ance  with  law,  and  takes  possession  of 

gave  notice,  upon  the  record   of  the  the  condemned  land,   the  subsequent 

probate  court,   that  they   abandoned  withdrawal  of   the  deposit   from  the 

the    proposed   appropriation    of    the  county  judge,  for  the  reason  that  the 

lands  and  would   not  exercise    their  proceedings  were  illegal,   will   be  an 

right  to  pay  the  amount.     The  court  abandonment  of  all  right  to  claim  the 

entered  a  confirmation  of  the  verdict,  possession  of  the  real  estate  under  such 

but  refused  to  enter  a  judgment  against  proceedings.    Hull  r>,  Chicago,  etc.,  R. 

the  company  for  the  amount  of  such  Co.,  21  Neb.  372,  Cobb,  J.,  dissenting, 

verdict  and  an  order  that  the  company  Failnre  to  FUe  Pinal  Order  EitaldUfc- 

should  pay  the  amount  to  the  relators.  Inf  Road. — Where,   after  the  filing  of 

The  company  had  never  taken  posses-  the  final  order  establishing  a  road  by 

sion  of  the  land,  and   never  entered  the  highway  commissioners  with  the 

upon  it,  except  to  make  the  prelimi-  town  clerk,  an  appeal   was  taken   to 

nary  survey,  and,  in  accordance  with  three  supervisors  of  the  county,  and 
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thej'  met  and  signed  and  left  with  a  In  Kansas  CitT)  etc.,  R.  Co.  v.  Kan- 
justice  of  the  peace  what  purported  to  sas  City,  etc.,  K.  Co.,  129  Mo.  62,  it 
be  a  final  order  establishing  the  road,  was  held  that  the  company  had  not 
and  he  filed  the  same  in  his  office,  the  abandoned  the  right  of  way  so  as  to 
failure  on  the  part  of  the  supervisors  compel  it  to  resort  to  new  condemna- 
to  file  within  ten   days   a  final   order  tion  proceedings,   where  it  appeared 
establishing  the  road,  with  the  town  that  the  company  against  whom  the 
clerk,  as  required  by  statute,  operates  abandonment   was    cnarged  had    ob* 
as  an  abandonment.     Breese  v,  Poole,  tained,   by  conveyance,   the  right  of 
16  111.  App.  551 ;  Town  v.  Blackberry,  way  from  a  grantor  company  in  1873, 
29  111.  137 ;  Allison  v.  Highway  Com'rs,  had  surveyed  and  filed  a  profile  line  of  a 
5A  111.  170;  Highway  Com'rs  v.  Barry,  proposed  railroad  after  having  obtained 
66  III.  499.  a    conveyance    from '  the    landowner 
FaflnrafidrTwoToantoFtleaBtiiiand-  and  had  constructed  its  roadbed  and 
tDf  Order  reversing  a  judgment  con-  established  its  grade;  that  in  1881  the 
firming  a  special  assessment  does  not,  work  was  renewed  and  continued  by 
under  section  84  of  the  Practice  Act,  the  plaintiff  until  the  bringing  of  the 
constitute  an  abandonment  of  the  con-  suit,  and  that  plaintiff's  right  had  never 
demnation,  but  only  of  the  previous  as-  been  questioned  by  the  original  grant- 
sessment ;  and  the  right  to  levy  another  or  of  the  right  of  way,  or  by  any  sub- 
assessment    for    the    street  extension  sequent  owner  of  the  land, 
survives   without    a    new    ordinance.  BeiJection  of  Motion  to  Accept  La&d  %X 
Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  a  OerUln  Yaliiation. — ^The  vote  cast  at 
Chicago,  158  111.  9.  a  meeting  of  the  board  of  freeholders, 
Laa^iff  Lino  to  Another  Company. —  rejecting  a  motion  to  accept  certain 
Where,  after   the   commencement  of  lands  at  a  valuation  reported  by  com- 
proceedings  by  a  railroad  company  to  missioners  appointed  under  a  special 
acquire  title  to  lands,  it  leases  its  road  statute  for  that  purpose,  was  held  to 
to  another  company  for  a  long  term  of  have  constituted  an  abandonment  of 
jears,  the  lease  does  not/^r  se  operate  the  condemnation  proceedings  to  such 
to  abrogate  the  proceedings ;  the  land  extent  as  to  exhaust  the  power  given 
sought  to  be  condemned   may  be  as  under  the    act  authorizing  the  con- 
■ecessary  for  the  purposes  of  the  cor-  demnation.     O'Neill  v.  Chosen  Free- 
poration  instituting  the   proceedings  holders,  41  N.  J.  L.  173. 
after  as  before  the  lease.     Kip  v.  New  In  Mabon  v,  Halsted,  39  N.  J.  L. 
York,  etc.,  R.  Co.,  67  N.  Y.  227,  15  644,  affirmed  \vi\\  N.J.  L.  173,  Dixon, 
Am.  Ry.  Rep.  99.  }.,  in  discussing  this  question,   said: 
TraaiiGanUiff  Bl«^t  of  Way. — In  Crol-  ''  The  refusal  of  the  board  •  •  •  to  ac- 
ley  v.  Minneapolis,  etc.,  R.   Co.,  30  cept  the  purchase  of  the  lands  as  con- 
Minn.  541,  14  Am.  &  Eng.  R.  Cas.  47,  demned  was,  I  think,  substantially  an 
the  Minneapolis  &  N.  R.  Co.,  author-  election  not  to  pursue  the  right  of  con- 
ised   to   construct    its   road  between  demnation ;  or,  at  least,  was  a  declara- 
two  points,  condemned,  paid  for,  and  tion     that,    unless    the    terms    were 
took  for  its  right  of  way,  certain  land,  modified,  the  purchase  would  not  be 
and  afterwards,  without  constructing  completed ;  and  when  the  power  of  le- 
its  road,  transferred  the  right  of  way  gal  modification  was  gone,  through  the 
to  the  Minneapolis  &  St.  L.  R.  Co.,  a  expiration  of  the  time  to  appeal,  that 
corporation  authorized  to   construct,  declaration  became    an  absolute  and 
maintain,  and  operate  a  road  between  final  refusal  —  a  conclusive  abandon- 
the  same    two    points.      The    latter  ment  of  the  right  to  take  under  the 
company  constructed   and   thereafter  proceedings  that  had  been  instituted." 
maintained  and  operated  its  road  over  Nonnaer  diirlnf  Pendency  of  Froceod- 
the  right  of  way  so  transferred  to  it.  inga. —  A  railroad  company  seeking  to 
It  was  held  that  such  transfer  was  not  condemn  land  is  entitled  to  a  reasona- 
eqaivalent  to  an  abandonment  of  the  ble  time  in  which  to  mature  its  plans, 
use  of  the  right  of  way,  though  not  ex-  During    the   pendency  of  legal   pro- 
pressly  authorized  by  the  statute,  and  ceedings  relating  to  tne  appropriation 
that  ttie  landowner,  whose   interests  of  the  land  the  company  cannot  be  ex- 
^ere  not  affected  by  the  transfer,  could  pected   to    do   anything.    Therefore, 
not  call  in  question  the  right  of  one  until  all  question  as  to  the  title  is  at 
company  to  make  and  the  other  to  re-  rest,  and  a  reasonable  time  has  elapsed, 
ceive  the  transfer.  the  company  cannot  be  said  to  have 
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4.  Effect  of  Abandonment^ — a.  In  General — ^Diitiiiflriiitiied  from 
Monrait. — The  abandonment  or  discontinuance  of  a  proceeding  to 
condemn  land  differs  widely  from  a  voluntary  nonsuit  in  a  civil 
action  * 

LeaTM  PartiM  in  Stota  Quo. — The  general  result  of  an  abandonment 
of  condemnation  proceedings,  at  the  proper  time,  is  to  leave  the 
parties  in  statu  quo? 

b.  Subsequent  Rights  of  Company — cannot  Betain  Ponaoiion  of 

the  Land. — Having  taken  possession  of  land  sought  to  be  con- 
demned, the  company  cannot,  after  verdict,  abandon  its  condem- 
nation proceedings  and  still  retain  possession  of  the  property.^ 

abandoned  the  property  by  reason  of  8  Colo.  380, 23  Am.  &£ng.  R.  Cas.  115, 

nonuser.     Ross    v,   Pennsylvania    R.  where  the  holding  is  to  the  effect  that 

Co.,    17    Phila.    (Pa.)    339,    affirmed,  condemnation  proceedings  undertaken 

2  Cent.  Rep.  314;  Kansas  City,  etc.,  by  a  railroad  company  are  special  statu- 

R.  Co.  V,  Kansas  City,  etc.,  R.  Co.,  tory  proceedings,  differing  from  ordi- 

129  Mo.  63.  nary  civil  actions,  and  governed  by  en- 

Nonnaer  of  Portion  Held  for  Future  tirely  dissimilar  rules  of  pleading  and 
Use. —  A  railroad  company  has  a  right  practice,  so  that  in  no  sense  can  an 
in  condemning  land  to  regard  and  abandonment  of  condemnation  pro- 
make  provisions  for  its  future  as  well  ceedings  be  considered  analogous  to  a 
as  its  present  needs,  and  nonuser  of  a  nonsuit. 

portion  of  the  land  for  certain  pur-        8.  Dayton,  etc.,  R.  Co.  v,  Marshall, 

poses  cannot  be  held  to  bean  aban-  11  Ohio  St.  497;  State  v.  Cincinnati, 

donment.     Pittsburgh,  etc.,  R.  Co.  v,  etc.,  R.  Co.,  17  Ohio  St.  103;  Stacey  t;. 

Peet,  152  Pa.  St.  488.  Vermont   Cent.    R.   Co.,   27   Vt.   39; 

Burden  of  Proof  to  Explain  Nonuaer. —  North  Missouri  R.  Co.  v.  Lackland,  25 
Where  property  has  been  condemned  Mo.  515 ;  Matter  of  Syracuse,  etc.,  R. 
for  a  special  use  by  a  railroad  corpora-  Co.,  4  Hun  (N.  Y.)  311;  Rensselaer, 
tion,  and  has  never  been  appropriated  etc.,  R.  Co.  v,  Davis,  55  N.  Y.  145; 
to  such  use,  and  where  there  are  cir-  Neal  v.  Pittsburgh,  etc.,  R.  Co.,  31  Pa. 
cumstances  which  tend  to  show  that  St.  19;  State  v.  Hug,  44  Mo.  116. 
the  intention  to  use  it  for  the  special  Blgbt  to  RemoTO  mtproTemente. — In 
purpose  has  been  permanently  aban-  case  of  the  abandonment  by  a  railroad 
doned,  it  devolves  upon  the  corpora-  of  its  purpose  of  completing  its  road, 
tion  to  explain  the  nonuser  and  to  the  fact  that  the  landowner  has  been 
show  that  the  abandonment  is  tempo-  allowed  to  take  possession  of  the  land 
rary,  if  in  fact  it  be  not  permanent,  embraced  in  the  right  of  way,  and  hold 
The  question  whether  the  nonuser  is  it  for  a  term  of  years  less  than  is  re- 
temporary  or  permanent  is  for  the  quired  to  extinguish  the  easement,  does 
jury  to  determine,  and  the  owner  is  not  of  itself  imply  a  relinquishment  on 
not  obliged  to  show  fee-simple  title  in  the  part  of  the  railroad  company  of  its 
order  to  recover  possession.  Muhle  right  to  enter  and  remove  bridge  piers 
V,  New  York,  etc.,  R.  Co.,  86  Tex.  erected  thereon.  Wagner  v.  Cleveland, 

459)  57  ^^'  ^  ^^S'  ^-  ^As*  59'*  ^^c,  R.  Co.,  22  Ohio  St.  563. 

1.  This  discussion,  it  should  be  ob-  4.  Wilcox  v.  St.  Paul,  etc.,  R.  Co., 

served,  is  confined  to  the  effect  of  the  35  Minn.  439;  Witt  v.  St.  Paul,  etc., 

discontinuance  of  condemnation  pro-  R.  Co.,  35  Minn.  404. 

ceedings,  and  will  not  touch  upon  the  After    abandonment    all    the    com- 

effect  of  the  abandonment  of  property  pany's  interest  in  the  land  ceases,  the 

acquired  or  rights  secured  in  the  exer-  abandonment  having  the  effect  of  re- 

cise  of  the  right  of  eminent  domain,  investing    whatever    title    had    been 

when    such    abandonment   has    taken  acquired  by  the  company  in  the  orig- 

place  subsequent  to  the    consumma-  inal  owner.     Hastings  v.  Burlington, 

tion  of  the  condemnation  proceedings  etc.,  R.  Co.,  38  Iowa  316;  Skillman  v» 

proper.  Chicago,  etc.,  R.  Co.,  78  Iowa  404; 

8.  Den\er,  etc.,  R.  Co.  v,  Lambom,  Heard  v.  Brooklyn,  60  N.  Y.  242. 
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WlMn  DMmed  a  TrMpaaser  ab  Initio. — Where,  pending  proceedings  for 
condemnation,  the  company  has  taken  possession  of  the  property, 
and  thereafter  abandons  such  proceedings,  the  possession  so 
taken  becomes  a  trespass  ab  initio ^  and  damages  may  be  recovered 
for  any  injury  occasioned  by  the  entry  and  possession.^ 

Sigiht  to  Soloot  Another  Boate  or  Beoondomn. — After  having    exercised 

its  discretion  in  abandoning  a  proposed  route,  and  dismissing  the 
proceedings  for  its  condemnation  prior  to  their  final  consumma- 
tion,  a  railroad  company  may  select  another  route,^  or  it  may 
even  institute  subsequent  proceedings  to  condemn  the  same 
land,^  by  commencing  a  condemnation  de  novo,^ 

Bight  to  Withdraw  Depodt  or  BeooTor  Baok  Money  Paid. — The  abandon- 
ment of  the  proceedings  gives  the  condemning  party  no  claim  to 
the  damages  which  may  have  been  awarded  and  paid  to  the 
sheriff.^    Where  money  has  been  paid  into  court  for  the  value  of 

1.  Hullin  V,  New  Orleans,  ii  Rob.  In   Cincinnati  Southern   R.  Co.  v, 
(La.)  97.      The   right  of    a    railroad  Haas,  42   Ohio   St.   239,    under    pro- 
companj,  under  Ind.  Rev.  Stat.  1881,  ceedings  authorizing    municipal   cor- 
k  3907,  to  enter  upon  lands  and  remain  porations  to  appropriate  private' prop- 
in  possession  during  the  pendency  of  erty  (Ohio  Rev.  Stat.,  §^  2232  to  2261), 
proceedings  by  it  to  condemn  lands  to  the  failure  of  the  corporation  to  pay 
public  use  is  a  license  which  is  lost  by  for  and  take  possession   of  the  same 
its  subsequent  dismissal  of  the   pro-  within   six  months    after    the  assess- 
ceedings  during  the  pendency  of  an  ment  of  compensation  shall  have  been 
appeal  therein,  and  thereupon  it  be-  made  was  held  no  bar  to  a  new  pro- 
comes  a  trespasser  ab   initio.     Pitts-  ceeding  under  the  statute  by  the  same 
burgh,  etc.,  R.  Co.  v.  Swinney,  97  Ind.  corporation,  after  the  expiration  of  the 
586.  six  months   for  the  appropriation  of 
Whoa  Eitopped. — It  has  been    held  the  same  property  for  the  same  public 
that  the  discontinuance   of   condem-  use  (Ohio  Rev.  Stat.,  ^  2260). 
nation  proceedings,  coupled  with  the  But  where  the  right  to  abandon  pro- 
acceptance  of  a  lease  of  the  land  from  ceedings  did  not  exist,  as  where  the 
the  owner,  estopped  the  company  from  proceedings  had  so  far  advanced  as  to 
repudiating  the  lease  and  falling  back  assume  the  nature  of  a  binding  adjudi- 
upon  its  charter,  and  the  proceedings  cation,  there  could  be  no  subsequent 
instituted  thereunder.     Green  v.  Mis-  proceedings  for  the  same  purpose  in 
souriPac.  R.  Co.,82  Mo.  653,  thecourt  order  to  procure  a  smaller  award — 
basing  its  decision  upon  the  ground  good  faith  being  the  essence  of  subse- 
that  Qie   discontinuance  of   the  pro-  quent  proceedings  for  condemnation, 
ceedings,  and  the  acceptance  of  the  Hupert  v.  Anderson,  35  Iowa  578. 
lease,  established  between  the  company  In  Rogers  v.  St.  Charles,  3  Mo.  App. 
and  the  landowner  the  relation  of  ten-  41,  land  was  condemned  for  widening 
ant  and  landlord  to  such  an  extent  that  a  street,  and  it  was  held  that  the  first 
it  created  an  estoppel.  award  fixed  the  value  of  the  property, 
S.  Chicago,  etc.,  R.   Co.  t;.  Gates,  and    unless    there    was    a    bona    fide 
130  IlL  86,  30  Am,  &  Eng.  R.  Cas.  268.  abandonment  of  the  purpose  of  widen- 
8.  Corbin  v.  Cedar  Rapids,  etc.,  R.  ing   the    street,    no    subsequent   pro- 
Co.,  66  Iowa  73.  ceedings  could  be  had  to  condemn  the 
4.  State  V.  Cincinnati,  etc.,  R.  Co.,  property  for  the  same  use  in  order  to 
17  Ohio  St.  103,  holding  in  effect  that  take  the  chances  of  a  verdict  of  an- 
where  a  railroad  company  has  exer-  other  jury. 

cised  its  right  of  abandoning  a  claim  6.  Thus,  where,  prior  to  the  aban- 

to  a  right  of  way,  it  cannot  thereafter  donment,  proceedings  had  been  insti- 

acquire  such  right  of  way  except  by  tuted  to  recover  compensation  for  land 

|he  commencement  of  new  proceed-  taken,  and,  in  pursuance  of  a  valid  or- 

'"&9i  der  of  condemnation,  money  had  been 
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the  land,  the  court  will  not,  upon  an  ex  parte  motion,  order  it 
returned  to  the  condemning  party  upon  its  abandoning  the 
appropriation.^ 
c.  Landholder's  Right  to  Damages — ^wii«b  compuy  luus  im 

Dunagw. — ^Whether  the  condemning  party  is  liable  in  damages  when 
it  sees  fit  to  abandon  the  proceedings  has  not  been  clearly  settled, 
the  few  cases  touching  on  this  question  either  being  in  conflict,  or  so 
affected  by  the  circumstances  surrounding  each  case  that  a  fixed 
rule  cannot  be  laid  down.  It  seems,  however,  that  upon  a  bona 
fide  discontinuance,  at  a  time  and  under  circumstances  warranting 
it,  there  can  be  no  recovery,  the  landholder  suffering  merely 
damnum    absque  injuria?'     But   where  the  condemning  party 

actually  paid  by  the  company  into  the  company  in  such  case,  by  the  proceed- 
hands  of  the  sheriff,  it  was  held  that  ings  and  deposit  of  the  money,  acquired 
the  com|>any  had  no  right  to  recover  no  right  to  construct  and  maintain  its 
back  the  sum  so  paid.  Hastings  ?;.  road  over  the  lands,  then  the  landowner 
Burlington,  etc.,  R.  Co.,  38  Iowa  316.  acquired  no  right  to  the  money  de- 
In  Brattieboro  First  Nat.  Bank  t/.  posited,  as  these  rights  co-exist  if  either 
West  River  R.  Co.,  49  Vt.  167,  the  exists.  To  the  same  effect  is  Ligare 
facts  were  these:  A  company  com-  V.Chicago,  etc.,  R.  Co.,  160  111.  530. 
menced  condemnation  proceedings  and  Compare  In  re  Ruthin,  etc.,  R.  Act, 
deposited  the  damages  with  defendant  32  Ch.  Div.  438,  37  Am.  &  £ng.  R. 
bank.  Third  parties  enjoined  the  com-  Cas.  43^,  for  a  discussion  as  to  the 
pany  from  proceeding  with  its  work,  rights  01  the  landowner  in  the  parlia* 
on  the  ground  that  it  had  no  right  to  mentarv  deposit  upon  the  abandon- 
construct  its  road  over  the  projected  ment  of  the  road  by  the  company.  See 
route,  and  a  preliminary  injunction  also  Reynolds  v,  Louisiana,  etc.,  R. 
was  awarded,  whereupon  the  company  Co.,  59  Ark.  171. 
abandoned  the  construction  of  the  road  Owner  Cannot  Demand  to  be  Paid 
over  that  route.  The  landowner  filed  Twice. — In  Chicago,  etc.,  R.  Co,  v. 
a  bill  against  the  company  and  the  Bean,  69  Iowa  357,  being  a  case  where 
bank  to  obtain  the  amount  of  the  de-  a  right  of  way  had  been  regularly  con- 
posit,  and  the  answer  of  both  admitted  demned  and  the  award  paid  to  the 
the  granting  of  the  injunction  on  the  sheriff,  though  the  owner  neither  ap- 
grounds  stated,  that  it  had  not  been  pealed  nor  took  the  award,  and  the 
dissolved,  and  that  the  company  had  company  failed  to  use  the  right  of  way 
abandoned  the  route  with  no  intention  for  such  a  time  as  to  incur  a  forfeiture 
of  resuming  work  thereon.  The  court  under  the  Iowa  Code,  ^^  1260,  1261,  as 
decided  that  the  evidence  sufficiently  amended,  but  afterwards  built  its  road 
established  the  fact  that  the  company  thereon,  it  was  held  that  the  owner 
had  no  right  to  build  its  road  over  the  could  not  maintain  proceedings  under 
plaintiff 's  land,  and  that  its  proceeding  the  statute  for  a  second  award — for  the 
to  condemn  was  therefore  void,  and  left  reason  that  the  first  award  was  still  in 
the  right  to  the  money  deposited  in  the  hands  of  the  sheriff  for  the  benefit 
the  company,  holding  in  effect  that,  of  the  owner,  and  the  statute  plainly 
notwithstanding  the  fact  that  a  com-  provided  that,  notwithstanding  an 
pany  has  deposited  the  damages,  its  abandonment,  he  should  not  be  entitled 
right  to  take  and  hold  the  land  for  the  to  be  paid  twice  for  a  right  of  way. 
purpose  of  its  road,  and  the  right  of  1.  In  re  Ontario,  etc.,  R.  Union  Co., 
the  landowner  to  the  money,  are  cor-  4  Grant's  Ch.  (U.  C.)  loi. 
relative  and  coincident,  and  vest  simul-  2.  Damnum  Absqno  Ii^nrla.  —  Where 
taneously  in  the  respective  parties ;  condemnation  proceedings  are  discon- 
and  that  no  voluntary  abandonment  of  tinued  in  good  faith  prior  to  their  con- 
the  right  to  take  and  use  the  lands  summation,  such  discontinuance  gives 
when  once  fully  acquired  will  divest  no  cause  of  action  to  the  landowner,  as 
the  landowner  01  the  right  to  the  money  the  injury  sustained  must  be  regarded 
which  has  once  vested  in  him.     If  the  as  damnum  absque  injuria.     Mallard 
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abandons  the  proceedings  in  bad  faith,^  or  at  a  time  when  it  had 

no  right  to  do  so,^  or  after  the  landholder  has  been  materially 
inconvenienced  and  his  interests  prejudiced,  the  condemning 
party  should  respond  in  damages  at  least  to  the  extent  of  putting 
him  in  as  good  a  position  as  that  in  which  it  found  him.' 

f.  Lafayette,  5  La.  Ann.   iia;  Feiten  Alkandoxunent  in  Part. — Where  a  rail-' 

V.  Milwaukee,  47  Wis.  494.     Compare  road  company  had  constructed  a  road, 

Stewart  v.  County,  2  Pa.  St.  340.  then  abandoned  it  in  part,  and  changed 

In  Feiten  v.  Milwaukee,  47  Wis.  494,  the    location   pro    tanto,    a  plaintiff, 

it  was  held  that  where  proceedings  by  through  whose  land  the  road  originally 

a  corporation  to  condemn  land  for  a  passed,  having  sustained  no  damage  or 

public  use  have  been  lawfully  aban-  injury  in  fact  by  the  alteration,  can- 

doned,  the  owner  can  recover  only  dam-  not  maintain  an  action  for  such  change 

ages  resulting  to  him  from  wrongful  of  location.     Baltimore,  etc.,  R.  Co. 

acts  done  by  the  corporation  in  the  v,  Compton,  2  Gill  (Md.)  20. 

course  of  such  proceeding.     And  in  Damages  onAppeal. — Upon  the  aban- 

the  Feiten  case  the  case  of  Van  Val-  donment  of  land  condemned  for  use  a« 

kenburgh  v.  Milwaukee,  43  Wis.  574,  a  right  of  way,  the  company  loses  all 

was   commented    upon    and    distin-  interest  in  the  land,  and  the  abandon- 

g:uished,  the  court  saying  that  in  Van  ment  is  a  good  defense  to  any  claim 

Valkenburgh  v,  Milwaukee,  43  Wis.  for  additional  damages  upon  an  appeal 

574,   "the    city    had  condemned    the  from  the  award  under  ad  quod  dam- 

plaintiff's  land  for  the  purposes  of  a  num,  •  Hastings  t;.  Burlington,  etc.,  R. 

public    park,    had    taken    possession  Co.,  38  Iowa  316. 

thereof,   and   had  done    various   acta  1.  Rogers  v.   St.    Charles,    3    Mo. 

thereon  injurious  to  the  freehold.  Aft-  App.  41. 

erwards  the  legislature  authorized  tlie.  2.  Hupert   v,   Anderson,    35    Iowa 

city  to  abandon  the  condemnation  pro-  578. 

ceedings,  and  it  abandoned  them.  It  8.  Lobs  to  Landowner. — After  a  rail- 
was  held  that  the  plaintiff  could  re-  road  company  had  constructed  their 
cover  damages  for  such  injuries,  and  road  by  authority  of  law  through  the 
for  the  loss  of  possession.  When  plaintiff's  land,  condemned  for  that 
the  city  abandoned  those  proceedings  object,  they  were  authorized  to  alter 
and  restored  the  land  it  had  actually  the  location  of  their  road  between  two 
taken  to  the  owner,  the  plainest  prin-  given  points.  They  reconstructed 
ciples  of  justice  required  that  it  should  their  road,  and  abandoned  that  part 
compensate  him  for  the  injuries  which  which  had  been  made  through  the 
it  haid  done  to  his  possession  and  free-  plaintiff's  land.  It  was  held  that  the 
hold.  This  case  is  essentially  different,  authority  derived  from  the  legislature 
and  demands  the  application  of  a  very  to  alter  the  location  did  not  exempt 
different  principle.  It  is  only  the  or-  the  company  from  liability  to  plaintiff 
dinary  case  of  incipient  proceedings  for  the  loss  sustained  by  him  by  reason 
to  condemn  property  to  the  public  use  of  such  abandonment.  Baltimore,  etc., 
abandoned  before  consummation;  and  R.  Co.  v.  Compton,  2  Gill  (Md.)  20. 
in  all  such  cases,  if  the  city  does  not  Interference  with  Buslneaa. — Where 
exceed  its  lawful  authority,  to  the  in-  the  plaintiff's  business  of  burning  lime 
jury  of  the  owner,  pending  the  pro-  was  greatly  interfered  with  by  reason 
ceedings,  it  cannot  be  held  liable  for  of  the  defendant's  proceedings  to  con- 
damages  which  the  owner  may  inci-  demn  a  right  of  way  over  his  premises, 
dentally  sustain  by  reason  of  the  pro-  which  proceedings  were  continued, 
ceedings.  Such  is  the  tenure  by  which  after  assessment  of  damages,  for  near- 
all  property  subject  to  be  taken^  for  ly  two  years,  and  then  dismissed,  he 
public  use  is  held."  may  recover  damages  for  such  inter- 

A  company  having  abandoned  con-  ference.  Lohse  v.  Missouri  Pac.  R. 
demnation  proceedings  after  award  Co.,  44  Mo.  App.  645. 
made,  the  landowner  acquires  no  right  Pxlce  Unaatirtfcctary.  —  A  company 
whatever  to  compensation,  having  lost  having  abandoned  condemnation  pro- 
no  rights  or  property  thereby.  Balti-  ceedings,  after  the  value  of  the  prop- 
naore,  etc.,  R.  Co.  v,  Nesbit,  10  How.  erty  was  ascertained  by  inquest,  for 
^^•^•)395-  the  reason  tliat  the  price  assessed  is 
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Vior  VartMonAblt  DeUy. — Under  the  decisions  of  the  courts  of  Cim- 
necticut  and  Maryland^  where  the  landholder  has  suffered  any 
peculiar  loss  consequent  upon  inexcusable  and  unreasonable  delay 
in  deciding  to  discontinue  the  proceedings,  he  may  recover  the 
damages  thus  occasioned.^ 

'  Altar  Entrj  upm  land  udar  Brad. — Where  a  bond  is  g^iven  under  the 
statute  to  obtain  immediate  possession  during  an  appeal,  the  con- 
demning party  going  into  possession  and  doing  work  on  the  land, 
and  the  right  of  way  is  abandoned  after  the  judgment  is  affiraied, 
the  condemning  party  is  liable  to  the  landholder  for  all  damages 
that  may  have  been  committed  in  taking  and  holding  possession.' 
Nor  will  the  temporary  abandonment  of  a  right  of  way  taken  pos- 
session of  under  such  conditions  defeat  the  right  of  the  landholder 
to  recovery  of  damages.^ 


unsatisfactory,   is   answerable  to   the  S.  Centralia,  etc.,  R.  Co.  v.  Heorj, 

owner  for  all  damages  occasioned  by  31  111.  App.  456. 

the  proceedings.     Leisse  v.  St.  Louis,  In  Nihan  v.  St.  Catherines,  etc.,  IL 

etc.,  R.  Co.,  72  Mo.  561,  affirming  2  Co.,  16  Ont.  Rep.  A59,  the  facts  were 

Mo.  App.  105.  these:    The    defendants,    who    were 

Conditional  Abandonmont. — ^The  own-  originall  j  incorporated  under  an  On- 
er of  land  included  in  the  location  of  tario  act,  gave  notice  of  their  intentioo 
a  railroad  company  petitioned  for  an  to  expropriate  certain  lands,  and  also 
assessment  of  damages.  The  company  .executed  the  usual  bond,  which  was 
afterwards  filed  an  abandonment  of  so  duly  allowed  by  the  county  judge,  and 
much  of  the  location  as  included  the  possession  was  taken  by  them.  Subse- 
petitioner's  land,  and  tendered  him  a  quently  the  act  51  Vict.,  c.  78  (D.) 
deed  releasing  his  land.  Both  the  was  passed,  bringing  the  railway  uoder 
abandonment  and  deed  contained  a  the  legislative  authority  of  the  I>omin« 
condition  that  they  should  respec-  ion,  and  incorporating  the  prorisions 
tively  be  void  if  the  company  could  of  the  Dominion  Railway  Act  as  to 
not  make  them  without  affecting  their  expropriation  of  lands,  except  where 
right  to  other  lands  taken  under  the  inconsistent  with  the  Ontario  act,  but 
location.  The  court  held  that  the  ratifying  all  acts  already  done  in  that 
abandonment  and  tender  were  not  a  regard.  Afterwards  the  arbitraton 
bar  to  the  petition  on  the  part  of  the  who  had  been  appointed  in  the  matter 
landowner.  Pinkertont^.  Boston,  etc.,  of  the  above  lands  to  give  the  com- 
R.  Co.,  109  Mass.  527.  pensation  therefor  gave  notice  of  inten- 

1.  Carson  v.  Hartford,  48  Conn.  68;  tion  to  proceed  with  the  arbitration, 

Stevens  v,  Danbury,  53  Conn.  9;  Nor-  immediately  after  which  the  defeod- 

ris  V.  Baltimore,  44  Md.  598;  Gra£f  v,  ants   gave  notice  of    desistment,  and 

Baltimore,  10  Md.  544.     The  recovery,  then  a  new  notice  of  intention  to  ex- 

however,  in  such  cases  is  allowed,  not  propriate  the  same  with  other  lands, 

for  tlie  abandonment  itself,  but  is  sane-  and  subsequently  another  notice  speci- 

tioned  and  based  upon  the  unreason-  fying  the  original  land  only.    It  was 

ablenessof  the  delay  in  abandoning  the  held    that  the    notice  of    desistment 

proceedings.     Baltimore  v,  Musgrave,  served  avoided  the  original  bond,  and 

48  Md.  372 ;  Black  v,  Baltimore,  50  Md.  the  defendants  should  then  have  given 

235,  56  Md.  333.  security  by  deposit  of  money  in  a  bank 

Qnestlon  for  Jnry. — Whether    there  instead  of  a  bond,  that  being  the  mode 

has  been  an  unreasonable  delay,  and  as  of  giving  security  under  the  Dominion 

such  inexcusable,  on  the  part  of  the  Railway  Act,  and  unless  they  did  so 

company  in  abandoning  the  proceed-  the  plaintiff  was  entitled  to  an  injunc- 

ings '  is   a  question  which  should  be  tion  restraining  the  defendants  from 

left  to    the    jury   to    decide.      Black  using  the  land. 

V,  Baltimore,    50   Md.    235,    56  Md.  S.  Centralia,  etc.,  R.  Co.  v,  Henrj, 

333*  31  in.  App.  456, 
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Votwitliftandiag  Beinitltatioii  of  the  Prooeedings. — When  the  proceedings 
are  dismissed,  notwithstanding  they  may  have  been  reinstituted, 
the  party  instituting  them  will  be  liable  for  damages  occasioned 
by  the  first  proceeding,  unless  such  damages  were  adjudicated  in 
the  second  ;  and  whether  they  were  so  adjudicated  is  a  question 
for  the  jury.  * 

Bnle  u  Aflbetod  by  Speoiml  Statutory  FroTiiions.  —  Where  a  statute 
provides  that  the  owner  shall  be  indemnified  against  trouble  and 
expense,  as  well  as  for  damage  to  his  property  on  account  of  the 
abandonment,  relief  must  be  sought  in  a  separate  suit  upon  the 
indemnity,  and  cannot  arise  out  of  the  condemnation  proceeding 
proper.* 

What  Damages  BeooTerable  Inoiude. — Where  the  condemning  party, 
with  the  permission  of  the  court,  dismisses  proceedings  and  causes 
the  dismissal  to  be  entered  on  record,  the  plaintiff  landholder 
cannot  maintain  an  action  to  recover  for  his  labor,  loss  of  time, 
and  expenses  in  conducting  and  attending  to  the  proceedings  on 
his  part.^ 

1^  Gibbons  v,  Missouri  Pac.  R.  Co.,  made  thereon.    Drurj  v.  Boston,  loi 

40  Mo.  App.  146.  Mass.  439. 

Bights  of  Owner  of  Leased  Land. — The  Under  the  Mass.  Gen.  Stat.,  c.  ^3,  4 

Michigan  general   railroad   law   per-  73,  a  street  was  laid  out  by  order  of  the 

mits  a  railroad  companj  to  begin  new  city  council  of  a  city  on  September  27, 

proceedings  for  the  condemnation  of  187 1,  but  no  possession  was  taken  of 

land  where  proceedines  already  taken  any  portion  of   the  land   over  which 

have  failed.     It  was  held  that  where  the  street  was  laid  out  within  two  years 

the  land  is  meanwhile  occupied  by  a  thereafter.     In  November,    1873,   one 

tenant,  the  landlord's  right  of  action  whose  land  had  been  taken  for  the  lay- 

against  the  company  for  injury  done  ing  out  petitioned  the  mayor  and  board 

to  the  premises  under  the  void  gro-  of   aldermen   for  indemnity,  and  the 

ceedings  goes  with  the  land  and  at-  petition  was   referred    in   December, 

taches  only  to  his  reversionary  interest,  1873,  ^7  ^^  ^^^7  council,  to  th^  next 

and  it  is  condemned  and  appropriated  city  government,  which  took  no  action 

therewith  and  disappears  when  subse-  upon  it.     In  June,   1874,  ^®  ^^^  an- 

quent  valid  proceedings  are  taken  and  other  like  petition,  which  was  acted 

compensation  made.     Dunlap  v.  To-  upon  in  December,  1874,  *"^  ^^  ^^' 

ledo,  etc.,  R.  Co.,  50  Mich.  470,  10  demnity  refused.     In  April,  1875,  ^^ 

Am.  &  Eng.  R.  Cas.  185.  petitioned  for  a  jury  to  assess  the  in- 

2.  Minneapolis,  etc., R.  Co.  V.Wood-  demnity.    In  such  a  case  the  petition 

worth,  32  Minn.  452.  for  a  jury  was  seasonably  filed.     Whit- 

QlutnitlonB. — A  city  having  passed  ney  v,  Lynn,  122  Mass.  338. 
an  order  to  take  land  for  a  street,  the  S.  Lat>or,  Loss  of  Time,  etc. — In  Berg- 
owner  petitioned  for  a  jury  to  assess  man  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn, 
damages  for  taking  the  land,  but  before  533,  which  case  was  decided  under  the 
the  case  was  submitted  to  a  jury  the  provisions  of  Minn.  Gen.  Stat.,  c.  34, 
order  became  void,  under  the  Mass.  the  defendant  instituted  proceedings 
Stat,  of  1862,  by  reason  of  the  lapse  of  to  condemn  plaintilT*s  land,  and  both 
two  years  from  its  date  without  posses-  parties  appealed  from  the  award  to  the 
sion  having  been  taken  of  the  land  for  District  Court.  During  the  trial  term, 
the  construction  of  the  street  or  dam-  with  the  permission  of  the  court,  the 
ages  awarded.  It  was  held  that  the  defendant,  plaintiff  objecting,  dis- 
landowner  could  not  recover  under  this  missed  the  proceedings  for  condemna- 
petition  the  indemnity  allowed  by  the  tion  and  entered  a  dismissal  of  record. 
Mass.  Gen.  Stat.,  c.  43,  §  14,  for  trouble  All  the  proceedings,  including  the 
and  expense  occasioned  by  proceedings  appeals,  were  duly  had  as  provided  by 
to  take  land  in  cases  where  no  entry  is  law.     It  was   held  that  the  plaintififf 
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Wlukt  may  b«  Coiuldered  In  Xadnoiion  of  HaHiagM. — ^The  abandonment  of 

its  location  and  the  tendering  of  a  deed  to  the  landholder  by  a 
railroad  company,  where   it  has  already  located  its  route^  and 

i>rOceedings  nave  been  instituted  to  assess  the  damages  sustained 
n  consequence  of  such  location,  may  go  in  reduction  of  the 
damages,  even  though  it  does  not  actually  exempt  the  company 
froth  liability.* 

.  d.  Restitution  to  Landholder— Writ  of  Botitution. — ^A  land- 
holder is  not  entitled  to  a  writ  of  restitution  of  land  held  by  a 
railroad  company  for  its  right  of  way,  after  proceedings  have  been 
disniissed^  where  the  company  was  not  in  possession  by  virtue  of 
any  process  of  the  court,  but  under  a  deed  from  third  parties.* 

0.  Coiti  on  Ditcontiniuuioe — Cotrts  And  SxponMi. — In  some  jurisdic- 
tions it  Seems  that  upon  the  abandonment  of  condemnation 
proceedings  before  judgment  the  court  may  impose  equitable 
terms,  such  as  the  payment  of  costs  and  the  expenses  incurred  on 
the  part  of  the  owner  ;•  while  in  some  states  only  legal  costs  can 
be  allowed,  and  no  other  conditions  can  be  imposed.^ 

the  latidowtier,  could  not,   upon  this  and  the  deed  each  containing  a  clause 

state  of  facts,  maintain  an  action  to  to   the   effect   that  each    respectivetj 

recover  for  his  labor,  loss  of  time,  and  should  be  void  unless  it  should  appear 

expenses  in  conducting  and  attending  that  the  company  could  make  them 

the  proceedings  on  his  part.  without   prejudice   to  their  claim  to 

Only  DamaireB  Reaiiltiiig  from  tJnlawfrd  other  land  included  in  the  same  con- 

Acti. — Where  proceedings  by  a  corpo-  demnationand  location.     Pinkertonr. 

ration  to  condemn  land  for  a  public  Boston,  etc.,  R.  Co.,  109  Mass.  517. 

use  have  been  lawfully  abandoned,  tlie  2.  Durham,  etc.,   R.   Co.   v.  North 

owner  can  recover  only  damages  re-  Carolina  R.  Co.,  108  N.  Car.  304. 

suiting   to   him    from  wrongful   acts  3.  New  York,  etc.,  R.  Co.  I'.Thorne, 

done  by  the  corporation  in  the  course  i  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

of  such  proceedings.     Feiten  v.  Mil-  190;  Hudson  River  R.  Co.  r.  Outwater, 

waukee,  47  Wis.  494,  3  Sandf.  (N.  Y.)  689;  In  re  JerserCity 

Landowner  Prereniad  from  Making  tm-  Water  Com'rs,  31  N.J.  L.  73 ;  Clarke 

proTementa. — In  Stewart  xy.  County,  2  v.  Manchester,  56  N.  H.  502;  Stevens 

Pa.  St.  340,  where,  under  proceedings  v.   Duck   River  Nav.   Co.,    1    Sneed 

to  open  a  street,  the  report  of  the  view-  (Tenn.)  2^7. 

ers  was  confirmed,  but  the  commission-  4.  North  Missouri  R.  Co.  t'.  Lack- 
ers refused  to  pay  except  in  a  certain  land,  25  Mo.  515;  Graff  i'.  Baltimore, 
manner  which  the  landowner  refused  10  Md.  544. 

to  accept,  the  court  held  that,  while  it  In  Gear  v.  Dubuque,  etc.,  R.  Co^^ 
Was  true  that  the  proceedings  would  Iowa  523,  89  Am.  Dec.  550,  the  com- 
riot  be  vacated  by  the  lapse  of  time  pany,  upon  abandoning  condemnation 
until  the  expiration  of  a  year,  in  case  proceedings,  was  held  liable  for  costs 
the  public  did  not  exercise  its  right  to  and  for  any  other  expense  incurred  or 
iake  the  land  thereunder,  the  land-  work  done  at  the  instance  of  the  com- 
owner  could  not  recover  any  damages  pany  upon  faith  of  its  acceptance  of  the 
occasioned  by  his  being  prevented  by  route  and  assessment, 
the  uncertainty  of  the  event  from  mak-  In  Manion  v.  Louisville,  etc.,  R.  Co., 
ing  improvements  upon  the  land,  this  90  Ky.  491,47  Am.  &  Eng.  R.  Cas.  107, 
being  an  inconvenience  for  which  the  it  was  held  that  a  company,  having  ex- 
legislature  did  not  intend  to  com-  ercised  its  discretion  of  abandoning  its 
pensate.  purpose  of  taking  property  under  the 

1.  So  held  where  a  company  subse-  right  of  eminent  domain  where  tlie 

quently  filed  an  abandonment  of  the  county  court  has  entered  judgment, 

condemned  land  and  tendered  a  deed  assessing   damages    against   it  under 

to  the  owner  thereof,  the  abandonment  the  Gen.    Stat.   Ky.,  c.  i8b,  ^  7,  was 
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CooiMtl  Bbm. — The  costs  and  expenses  recoverable  include  the 
counsel  fees  expended  on  the  part  of  the  landholder,  the  necessity 
of  such  expense  having  arisen  by  reason  of  the  institution  of  the 
proceedings.^ 

Xnu  SBKSBiES  OF  TX&  IiAnoimE— 1.  la  OenexiEa—tf.  Elec- 
tion OF  REMfiDt£S. — A  landowner  loses  none  of  his  rights  by 
permitting  a  railway  company  to  take  possession  of  his  land 
without  grant  or  condemnation.*  The  company,  in  such  a  case, 
is  a  trespasser,  and  the  owner  may  maintain  trespass  or  ejectment, 
or  enjoin  the  construction  of  the  road  until  compensation  is 
ascertained  and  paid.*     Or  he  may  sue  for  the  value  of  the  land 


liable  (or  the  cost  of  the  pi-oceedlngs 
onlj. 

In  North  Missouri  R.  Co.  v.  Rejnal, 
25  Mo.  534,  and  North  Missouri  R. 
Co.  V.  Lackland,  25  Mo.  515,  it  was  de- 
cided that  where  a  company  exercises 
its  right  of  dismissing  condemnation 
proceedings  before  the  Judgment  bf 
the  court  upon  the  report  of  the  view* 
crs  or  commissioner  is  rendered,  the 
company  should  pay  the  costs  and  ex- 
poses growing  out  of  the  suit. 

In  New  Torky  where  a  company  ex- 
ercises its  right  of  abandonment  of  con- 
demnation proceedings,  the  court  has 
power  under  the  General  Railroad  Act 


60  Miss.  689,  20  Am.  &  Eng.  R.  Cas. 
378;  Whitney  v.  Lynn,  122  Mass.  338. 

In  Whitney  v.  Lynn,  122  Mass.  338, 
the  words  **  trouble  and  expense,"  as 
used  in  the  Mass.  Gen.  Stat.,  c.  43,  4  14* 
allowing  **full  indemnity  therefor" 
to  the  landowner  where  condemnation 
proceedings  have  been  commenced 
against  him,  even  though  his  land  has 
not  been  entered  upon,  were  held  to 
include  his  trouble  and  expense  in 
visiting  the  city  where  his  land  was 
situated,  in  consulting  counsel,  and  in 
conferring  with  the  mayor  of  the  city 
in  reference  to  the  matter. 

In  Gibbons  v.  Missouri  Pac.  R.  Co., 


to  authorize  the  awarding  of  costs  in    40  Mo.  App.   146,  it  was  held  that  an 


proceedings  against  the  company 
(Matter  of  Syracuse,  etc.,  R.  Co.,  4  Hun 
(N.  Y.)  311,  follotving'  Rensselaer, 
etc.,  R.  Co.  V.  Davis,  55  N.  Y.  145); 
and  where  a  company  moves  to  discon^ 
tinue  condemnation  proceedings  after 
a  report  of  the  commissioners  and  be* 
fore  confirmation,  the  court  may  grant 
the  motion  in  its  discretion  on  such 
terms  as  justness  and  fairness  to  the 
parties  may  require,  such  as  the  impo- 
sition of  costs  upon  the  company. 
New  York,  etc.,  R.  Co.  v,  Thome,  i 
How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
190. 

Oaxmot  Tax  Costs  tn  Unneoessarsr  Wlt- 
BMMs.— In  Peoria,  etc.,  R.  Co.  v.  Bry- 
ant, 15  111  438,  the  court  held  that 
where  proceedings  are  appealed  to  the 
Circuit  Court,  and  there  dismissed  by 
the  company,  it  is  error  to  tax  against 
the  company  costs  for  more  than  four 
witnesses,  unless  the  court  certify  as 
provided .  by  statute  that  a  greater 
number  were  necessary. 


attorney's  fee  in  the  first  condemnation 
proceedings  is  a  proper  element  of 
damages  where  the  proceedings  were 
dismissed  and  reinstituted  and  not 
readjudged  in  the  second  proceeding, 
provided  the  attorney's  fee  is  a  reason- 
able one. 

But  where  the  proceedings  for  the 
condemnation  of  land  belonging  to  co- 
tenants  who,  in  resisting  the  proceed- 
ings, employed  different  counsel  who 
severally  attended  to  the  management 
of  the  case,  have  been  abandoned,  it 
was  held  that  it  was  error  to  permit 
them  to  sue  jointly  to  recover  damages 
for  counsel  fees.  Leisse  v.  St.  Louis, 
etc.,  R.  Co.,  72  Mo.  561. 

2.  Illinois  Cent  R.  Co.  v.  Indiana, 
etc.,  R.  Co.,  85  111.  211. 

8.  Jones  V.  New  Orleans,  etc.,  R. 
Co.,  70  Ala.  227,  14  Am.  &  Eng.  R. 
Cas.  217;  Lyon  v.  Green  Bay,  etc., 
R.  Co.,  42  Wis.  538. 

Special  ProeeedJAgB  In  Ohio.  —  The 
owner  of  land  unlajvfully  appropriated 


1.  North  Missouri  R.  Co.  v.  Lack-  by  a  railroad  having  power  to  appro 

jjnd,  25  Mo.  C15 ;  North  Missouri  R.  priate  land  may  recover  compensation 

Co.  V,  Reynai,  25  Mo.  534 ;  Rensselaer,  and  damages,  by  special  proceedings, 

^c,  R.  Co.  V.  Davis,  55  N.  Y.  145  j  under  Ohio  Rev.  Stat.,  }§  6448-^50, 

Williams  V,  New  Orleans,  etc.,  R.  Co.,  or  the  land  itself,  as  in  other  cases  of 


691 


Volume  VII. 


««madi«i  nf  EMINENT  DO  MA  IN.  fk* 

taken,^  and  damages  for  the  injury  inflicted  by  the  taking.*  In 
one  case  it  is  held  that  he  may  recover  possession  in  an  action  of 
forcible  entry  and  detainer.*  He  is  not  bound  to  resort  to 
mandamus  to  compel  the  company  to  have  the  land  condemned,^ 
but  may  waive  such  proceedings,  and  elect  to  regard  the  act  of 
the  company  as  done  under  the  right  of  eminent  domain,  and 
recover  a  just  compensation.^ 
*.  Statutory  Remedy— When  Exclusive— in  oenwaL— The 

statutory  remedy  given  to  landowners  for  land  taken  for  public 
use  is,  in  general,  exclusive  of  all  other  remedies,  and  not  merely 
cumulative.*    The  act  of  the  condemning  party,  being  authorized 

unlawful  entry.    Atlantic,  etc.,  R.  Co.  the  landlord,  enters  upon  land  heldbj 

V.  Robbins,  35   Ohio  St.  531,   recou-  a  tenant  and   destroys  his  crops,  it  is 

died  in  Grafton  v,  Baltimore,  etc.,  R.  liable  to  the  tenant  for  the  damages  he 

Co.,  21  Fed.  Rep.  309,  17  Am..  &  Eng.  tlius  sustains.     Louisville,  etc.,  R.  Co. 

R.  Cas.  200.  I'.  Faulkner,  2  Head  (Tenn.)  65. 

WalTer  of  Remedies   by  Owner. — If  TroTer  for  lUteriala. — The  Pa.  Lat- 

the  owner  of  lands,  by  express  or  tacit  eral    Railroad    Act   of    May  5,  1832, 

consent,  permits  a  railroad  company  is>    not    Intended     to    give    the   peti- 

to  enter  thereon,  construct  its  roadbed  tioner  more  than  a  privilege  to  open, 

and  track,  and  occupy  the  same  for  construct,  complete,  and  use  a  railway 

the  purposes  of  a  railroad,  he  thereby  through  the  land  of  another.     He  mar 

waives   his   remedy  by  injunction  or  use  material  from  the  right  of  way  to 

action  for  the  trespass,  and  is  relegated  construct  the  road,  but  coal  displaoed 

to  proceedings  to  have  his  compensa-  belongs  to  the  owner  of  the  fee,  and  he 

tion  and  damages  assessed.     Milwau-  may  maintain  trover  for  its  conversion, 

kee,  etc.,  R.  Co.  t\  Strange,  63  Wis.  Lyon  v,  Gormley,  53  Pa.  St.  261. 

178,  20  Am.  &'Eng.  R.  Cas.  413.     In  8ncli  Action  wlIl^Hot  Lie  If  Land  Is 

such  case  the  landowner  assumes  to  Becorerable. — The  owner  of  land  un- 

the  company  the  relation  of  a  vendor  lawfully  and  wrongfully  taken  cannot 

who  sells  real  estate  on  a  credit;  and  maintain  an  action  for  the  value  of  the 

while  he   holds  the  title,  equity  will  land  so  taken  and  appropriated,  and 

enforce    his    claim    to    compensation  also  damages  accruing  by  reason  of 

against  the  land,  as  it  would  a  vendor's  such  taking  and  appropriation,  if  the 

lien.     Organ  r.  Memphis,  etc.,  R.  Co.,  circumstances    are  such  that  he  may 

51  Ark.  235, 39  Am.  &  Eng.  R.  Cas.  75.  recover  the  land  itself.     Atlantic,  etc., 

1.  Cunningham  v.  San  Saba  County,  R»  Co.  v.  Robbins,  35  Ohio  St.  531. 
I  Tex.  Civ.  App.  480.  disttngMt'sking  Dayton,  etc.,  R.  Co.  r. 

RecoTery  by  Tenant  by  tlie  Curtesy.  Lew  ton,  20  Onio  St.  401. 

— A  railroad  company   entered  upon  8.  Mitchell  t^.  Illinois,  etc.,  R.,  etc., 

land  in  which  plaintiff's  wife  had   a  Co.,  68111. 286,  where  the  company  for- 

third  interest,  and  occupied  the  same  cibly  took  possession  pending  an  ap- 

for  the  purpose  of  a  station  for  some  peal,  without  giving  tlie  bond  required 

years   without  plaintiff's    knowledge,  by  statute. 

His  wife  died,  leaving  him  an  estate  4.  Allen    t».  Wabash,  etc.,  R.  Co., 

of  curtesy  therein.     It  appeared  that  84  Mo.  646 ;  Lewis  v.  Seattle,  5  Wash, 

the    company  occupied  the  whole  of  741. 

the  premises,  that  they  were  so  situ-  6.  Organ  v.  Memphis,  etc.,  R.  Co., 

ated  that  it  was  impossible  to  set  off  a  51  Ark.  235,  39  Am.   &  Eng.  R.  Cas. 

third,  and  that  there  could  be  no  joint  75 ;  Little  Rock,  etc.,  R.  Co.  v.  Mc- 

occupancy,  from  the  nature  of  the  use.  Gehee,  41  Ark.  ao2,  20  Am.  &  Eng. 

It  was  held  that  plaintiff  was  entitled  R.  Cas.  82;  U.  S.  v.  Great  Falls  Mfg. 

to  recover  a  third  of  the  value  of  the  Co.,    112    U.  S.    645;    Cohen    v.  Si. 

use  and  occupation   of  the  premises.  Louis,  etc.,   R.  Co.,  34  Kan.  158,  22 

Muldowney  v.  Morris,  etc.,  R.  Co.,42  Am.  &  Eng.  R.  Cas.   116;  Hi^land 

Hun  (N.  Y.)444.  Ave.,  etc.,    R.    Co.  v,  Matthews,  99 

2.  bUnry  to  Tenant. — Where  a  com-  Ala.  24. 

pany,  in  violation  of  a  contract  with        6.  See  sufra^  II.  4.  Exclusivemess  »j 

^2  Volume  VII, 


SemediM  of                       EMINENT  DOMAIN.  t]i«  Landowner. 

by  the  statute,  is  not  a  tort,  and,  an  appropriate  remedv  being 
provided  by  the  statute,  a  common-law  action  will  not  lie.*    This 

Statutory  Remedy,  Colcough  v.  Nash-  and  constructed  its  road  without  adopt- 

ville,  etc.,  R.  Co.,  2  Head(Tenn.)  171.  ing  any  of  the  means  provided  in  its 

Api^eattona  of  %b»  B,vl^— -Arkansas,  charter  for  acquiring  title.     No  time 

—Johnson  xk  St.  Louis,  etc.,  R.  Co.,  32  was  prescribed  in  the  charter  within 

Ark.  758;  Cairo,  etc.,  R.  Co.  v.  Turner,  which  the  owner  was  to  be  barred  of 

31  Ark.  494.  his  riglit  of  entry  or  compensation.    It 

Indiana. — Leviston  v.  Junction  R.  was  held  that  the  possession  of  the  de- 
Co.,  7  Ind.  597.  fendant  being  protected  by  its  charter 

Iowa. — Birge  v.  Chicago,  etc.,  R.  from  any  action  of  trespass  or  of  any 
Co.,  14  Am.  £  Eng.  R.  Cas.  414,  o'jer-  other  character,  the  plaintiff  was  con- 
ruledy  however,  on  a  subsequent  hear-  fined  to  his  remedy  of  having  his  dam- 
in^,  in  65  Iowa  440.  ages  assessed,  as  allowed  by  the  charter. 

New  Jersey. — Paret  v.  Bayonne,  40  Land  v.  Wilmington,  etc.,  R.  Co.,  107 

N.  J.  L.  333.  N.  Car.  72,  47  Am.  &  Eng.   R.   Cas. 

New    fork. — Bruce    v.    Delaware,  161. 

etc..  Canal  Co.,  19  Barb.  (N.  Y.)  371.  1.  Little  Miami  R.  Co.  t'.  Whitacre, 

North  Carolina. — Allenr.  Wilming-  8  Ohio  St.  590 ;  Smith  i'.  Chicago,  etc., 

ton,  etc.,  R.  Co.,  102  N.  Car.  381.  R.  Co.,  67  III.  191;  Tennessee,  etc.,  R. 

Ohio. — Hueston  v.  Eaton,  etc.,   R.  Co.  f.  Adams,  3  Head  (Tenn.)  596. 

Co.,  4  Ohio  St.  685.  niUBtrations.  —  The    remedy    of    an 

/*eir»5y/r<z«ia.— -Cumberland  Valley  owner  of  land  for  injury  done  to  his 

R.  Co.  V.  McLanahan,  59  Pa.  St.  23 ;  land  by  the  city  in  making  an  excava- 

Loble  V.  Philadelphia,  174  Pa.  St.  iii.  tion    in   a   public   street,    thus    turn- 

South    Carolina. —  McLauchlin    v.  ing   the   water    accumulated   thereon 

Charlotte,  etc.,   R.   Co.,  5   Rich.  (S.  into  a  private  drain  running  through 

C^i'*)  5^3*  ^is  land,   is  by  petition  under  Mass. 

Vermont.  —  Austin  v.    Rutland  R.  Rev.  Stat.,  c.  25,  ^  6,  and  not  by  action 

Co.,  45  Vt.  215.  of  tort.     Flagg  v.  Worcester,  13  Gray 

Extent  of  the  Role — Infancy.  — This  ( Mass. )  601 . 
mle  is  applicable  in  all  cases  where  Sections  20  and  27  of  the  charter  of 
the  incorporating  act  is  not  a  private  the  Morris  Canal  &  Banking  Co.  se- 
?tatute,  and  the  infancy  of  tiie  land-  cure  to  persons  injured  in  their  prop- 
owner  will  not  excuse  him  from  the  erty  rights  a  remedy  in  conformity 
necessity  of  pursuing  the  statutory  with  the  ordinary  rules  regulating 
remedy.  Indiana  Cent.  R.  Co.  v.  actions  at  law,  according  to  the  nature 
Oakes,  20  Ind.  9,  overruled  in  Pitts-  and  extent  of  the  injury  sustained.  If 
burph,  etc.,  R.  Co.  V.  Swinney,  97  Ind.  the  injury  be  one  that  is  temporary 
5H6,  reconciled  in  Terre  Haute,  etc.,  and  recurrent,  successive  actions  for 
R.  Co.  V.  Scott,  74  Ind.  29,  3  Am.  &  damages  sustained  from  time  to  time  / 
Eng.  R.  Cas.  208.  may  be  the  proper  remedy.     But  when 

Appeal  the  Proper  Remedy. — An  ir-  the  company  has  effected  a  complete 

regularity  in   the   award   of  damages  appropriation  of  property  by  the  loca- 

which    may    be    redressed   on  appeal  tion  of  its  canal  on  lands,  or  the  a ppro- 

cannot  be  urged  against  the  laying  out,  priation  of  water  rights  to  its  use  by 

in  ejectment  by  the  landowner  for  an  the  construction  of  works  designed  to 

entry  upon  the  land.     TuUer  v.  De-  effect  a  constant  and  continuous  di ver- 

troit,  97  Mich.  597 ;  Clement  v.  Burns,  sion  or  flooding  back  of  waters,  such 

43^'  n.609.  lands  or  water   rights  are  taken,  the 

Owner  Reltudng  Award.  —  In  such  case  injury  is  then  done,  and  the  damages 
the  bar  is  equally  effectual,  although  consist  in  the  entire  value  of  the  prop- 
the  owner  may  have  refused  to  submit  erty,  and  are  recoverable  in  one  action; 
to  such  proceedings,  or  to  receive  the  the  taking  and  appropriation  being 
amount  awarded  to  him  and  deposited  lawful,  the  occupation  or  use  of  the 
for  his  use.  Hueston  v,  Eaton,  etc.,  R.  property  cannot  be  considered  a  con- 
Co.,  4  Ohio  St.  685.  tinning  wrong   for  which    successive 

Pouenion  Protected  by  Charter. — The  actions  will   lie.      Lehigh  Valley   R. 

defendant,  a  railroad  corporation,  en-  Co.  v.  McFarlan,  43  N.  J.  L.  605,   11 

tered  upon  the  lands  of  a  petitioner  Am.  &  Eng.  R.  Cas.  509. 
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rule  applies  not  only  to  the  fixing  of  the  value  of  the  property 
taken,  but  al&p  to  the  p^^ertainment  Qf  the  damages  to  propeity 
not  taken.* 

Wiiea  K^t  Bxciii4v6. — In  states  whose  constitutions  forbid  the 
taking  possession  of  property  sought  to  be  condemned  until  the 
compensation  has  been  ascertained  and  paid,  where  possessioo  is 
taken  without  payment,  the  owner's  common-law  remedy  is  not, 
and  cannot  be,  taken  away  by  statute  *  Where  such  entry  into 
possession  is  not  forbidden  by  the  constitution,  and  a  statutory 
remedy  is  given,  it  must  be  strictly  followed,  but  where,  in  such  a 
case,  no  statutory  remedy  is  provided  for  the  a^^eved  party,* 
the  right  to  resort  to  such  remedy  being  confined  by  the  statute 
to  the  condemning  party,  who  fails  to  initiate  proceedings,  the 
owner's  common-law  remedy  is  riot  Cut  off.*  So  where  the  dam- 
ages claimed  are  not  covered  by  the  statute  or  by  the  proceedings 
taken  under  it,^  or  where  the  proceedings  had  were  without  juiis- 
diction,  the  owner  may  sue  at  common  law,*  and  so  where  the 
owner  consents  to  the  entry  a^d  appropriation  of  his  land,  be  is 

1.  Ohio,  etc.,  R.  Co.  v,  Thillmaii,  Where  the  owner  of  land  has  alloved 

143  111.   127 ;  Fehr  v.  SchuylkiU  Nav.  a  railroad  compaoj  to  build  and  oper- 

Co.,  69  Pa.  St.  161.  atie  a  road  over  it,  with  the  understtnd- 

80 1.on«Mtbi9C9iMle]|iiiinf  Party Keapa  ing  that  the  rights  of  parties  a;  to 
wttUn  IteQiartar  it  cannot  be  sued  at  damages  should  be  adjusted  thereafter, 
common  law,  unless  it  be  for  injuries  and  the  companj  takes  statutory  pro- 
infiicted  wantonly,  or  for  neglecting  ceediags  to  fix  the  dagmages,  the  ovaer 
to  use  reasonable  care  and  diligence,  should  present  all  his  claims  for  settle- 
Tennessee,  etc.,  R.  Co.  V.  Adams,  3  ment  in  these  proceedings;  he  cannot 
Head  (Tenn.)  596.  split  his  demand  and  rese^^'e  part  of  it 

a.  Blanchard  t*.  Kansas  City,  16  for  future  litigation.  But  if  such  pro- 
Fed.  Rep.  444;  Chattanooga  Term-  ceedings  are  not  resorted  to,  be  vould 
inal  R.  Co.  t*.  Felton,  69  Fed.  Rep.  have  a  suitable  remedj  for  the  enforce- 
273 ;  Cullen  v.  New  York,  etc.,  R.  Co.,  isent  of  his  rights  otherwise.  Harlow 
66  Conn.  211.  v.  Marquette,  etc.,  R.  Co.,  41  Mich^33lS. 

In   Republican    Valley    R.    Co.   v,  §,  Manhattan  R.  Co.   v.  Taber,  78 

Fink,    18    Neb.    86,    the    court  said:  Hun    (N.    Y.)    434;    Drady    v.   Des 

*♦  Constitutional     guarantees     of    the  Moines,  etc.,  R- Co.,  57  Iowa  393,  14 

rights  of  property  would  be  of  very  A,m.  &  Eng.  R.  Cas.  130. 

little  value  if  a  corporation  could  seiae  The  fact  that  the  owner  of  a  farm 

the  property  of  an  individual  and  say  received   aa   award   in  condemnation 

to  tlie  owner,  *  If  you  want  conipensa-  proceedtfigs   instituted  by  the  corpo- 

tion  for  this  property  institute  proceed-  ration    owning    the  railroad  ruxming 

itigs  to  condemn  it,  and  after  we  think  through   his  kmd   does  not  preclode 

the  proper  amount  is  awarded  we  will  him  from  maintaining  an  action  against 

pay  you.*  '*  such  corporation  to  compel  it  to  con- 

8.  Indiana  Cent.  R.  Co.  t;.  Boden,  struct  an    undergrade  crossing  upon 

10  Ind.  96;    Montgomery  County  v,  his  farm,  although  upon  the  trial  of 

Miller,  82    Ind.  572;    Soulard   v.   St.  such  action  two  of  the  three  commis- 

Louis,  36  Mo.  546;   Johnson  v.  Park-  sioners  w^ho  made  the  award  in  the 

ersburg,  16  W,  Va.  402 ;  Grand  Rap-  condemnation  proceedings  testify  that 

ids,  etc.,  R.  Co.  v.  Heisel,  47  Mich,  they  a.warded  damages  on  the  assump- 

393,  10  Am.  &  Eng,  R.  Cas.  260,  tion  that  there  was  to  be  no  undergrade 

*.  Corwith   V.  Hyde    Park,    14  111.  crossing.      Van    Wagner  ©.  Central 

App.   635;    Indiana  Cent.  R.   Co.   xk  New  England,  etc.,  R.  Co.,  80  Han 

Boden,  10  Ind.  96;  International,  etc.,  (N.  Y.)  278. 

R.  Co.   V.   Benitos,   59  Tex.  326,    10  «.  Overmann  v.  St.  Paul,  39  Minn. 

Am.  &  Eng.  R.  Cas.  122.  120. 
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HQlt  bound  to  resort  to  the  statutory  assiessffient,  but  may  riecover 
in  an  indepencjent  action  for  the  injury  sustained  by  the  breach 
of  the  agreen^ent  pursuant  to  which  such  consent  w^given.^  |p 
sjich  pases  the  statutory  remedy  is  cumulative  only.* 

2,  Action  for  Dami^ffeiH-^i:.  Rights  of  Action  and  Defenses— 
IM^to  of  A^^oQ,  o^enOiy. — An  action  for  damages  will  lie  against  a 
corporation  for  an  injury  done  to  private  property  in  the  e^erci^ 
of  the  right  of  eminent  domain,'  whether  such  injury  b^  direct,  as 
when  caused  by  a  trespass  or  physical  invasion  of  the  propcfty, 
or  consecjuentiali  as  in  a  diminutipn  of  its  market  value.' 

1.  Pittsburg^h,  etc.,  R.  Co.  v.  Har-  land  was  being  so  appropriated.    At- 

per,  II  |ud.  App.  481 ;   Chicago,  etc.,  lanta  v,  Hunpicutt,  95  Ga.  138. 

R.  Co.  V.  Hall,  135  Ind.  91.  p,  Alabfima. — Highland  Ave.,  e^.f 

miifiVri'tSQn.  -*  where    a    landowner  R.  Co.  v.  Matthews,  99  Alft.  24. 

consents  that  a  railroad  company  shall  Illinois, — Penn  Mut.  L.  Ins.  Co.  «. 

take  possession  of  a  right  of  wa^  00  Heiss,  141  111.  35. 

and  through  his  lands,  under  a  written  Iowa. — Phillips  v.  Council  piuffs,  6$ 

agreement  conditioned  that  the  com-  Xowa  576. 

pany  shall,  within  a  given  time,  con-  Massachusetts. — Parker  v,    3o9ton| 

struct  a  side  track,  depot,  and  station  etc.,  R.  Co.,  3  Cush.  (Mass.)  107. 

buildings    on    the    premises,    furnish  Missouri.— -LiSis&e  v.  St.  I^ouis,  etc., 

hedge  plants  to  fence  the  railroad,  and  R.  Co.,  72  Mo.  561,  affirming  a  Mo. 

pay  the  landowner  for  growing  the  App.  105;  Childs  v.  Kansas  City,  etc. ^ 

hedge,  and  where  such  railroad  com-  R.  Co.  (Mo.  1891),  ijr  S.  W.  Rep.  9545 

pany  takes  possession  under  tlie  agree-  Qriswold  v.  St.  Louis,  etc.,  {l.  Co.,  8 

ment,  ol^tains  the  right  of  way  thereby,  Mo.  App.  583. 

continues  to  use  and  occupy  the  prem-  Nebraska^ — Donisthorpe  v.  Fremont, 

ises  for  such   purpose,  but  fails  and  etc.,  R.  Co.,  30  Neb.   142,  43  Am.  ^ 

refuses  to  comply  witn  the  terms  of  Eng.  R.  Cas.  583. 

tl^e  agreement  upon   which   it  made  Ne-w  Jersey. — ^Trenton  W^ter  Pow- 

entry,   took  possession,  and  acquired  er  Co.  v.  ^?iSt<,  36  N.  I.  L.  335. 

tUe  right  of  way,  the  landowner  can  North    Carolina.— -Bnd^T$  v.  Qilly 

at  once,  upon  breach  of  the  contract,  97  N.  Car.  233. 

bring  his  action  at  law  for  his  damages,  Pennsylvania. ^-Vusey  v.  Wright,  31 

and  need  not  resort  to  the  tribunal  pre-  Pa.   St.  387 ;   Pennsylvanija  R.  Co.  v. 

scribed  by  the  statute  to  have  his  dam-  Duncan,   m   Pa.   St.   353,  29  Am.  4^ 

ages  assessed.    Kansas  Pac.  R.  Co.  v,  Eng.  R.  Cas.  354. 

Hopkins,  18  Kan.  494.  i.  Chicago  v.  Taylor,  135  U.  S.  167; 

9-  Chicago,  etc.,  R.  Co.  v.  Hall,  135  Chicago,  etc.,  R.  Co.  v.  Cogswell,  44 

Ind,  91.  111.  App.  388;  Chicago,  etc.,  R.  Co.  v. 

Where  the  charter  of  a  municipal  Ayres,  ig6  111.  511,  14  Am.  $c  E)og.  R. 

corporation  permits  one  whose  land  has  Cas.  153 ;  Reading  v.  Althouse,  93  Pa. 

been  appropriated  without  co^demna-  St.  ^oo. 

tion  for  the  construction  of  a  sewer  Tne  above  rules  have  been  applied 

to  give  uotice,  and  to  have  his  dam-  to  cases  of  obstruction  of  navigation  or 

ages  assessed  according  to  a  method  of  access  to  navigable  water.    Rogers 

provided  by  the  charter,  such  remedy  v.  Kennebec,  etc.,  R.  Co.,  35  Me.  319; 

is  merely  cumulative,  and   the  lancf-  White  v.  South  Shore  R.  Co.,  6  Cush. 

owner,  certainly  in  the  absence  of  an  (Mass.)   413;    Matter  of  New  York, 

express  statutory  provision  to  the  con-  etc.,  R.  Co.,  iQi  N.  Y.  685,  35  Am.  & 

trary,  niay  have  his  election  either  to  Eng.  R.  Cas.   198;    Rumsey  v.  New 

adopt  the  statutory  remedy  of  assess-  York,  etc.,  R.  Co.,  136  N.  Y.  C1.3,  rer 

ment  or  to  prosecute  his  action  at  law  versing  61^  Hun  (N.  Y.)  3QO,  former 

for  the  recovery  of  damages ;  the  mere  appeal   133  N.    Y.  79;   Delaplaine  9* 

feijurc  qf  such  owner  to  give  notice  of  Chicago,  etc.,  R,  Co.,  43  Wis.  3i^,  15 

bis  claim  for  cprnpensation    will  not  Am.  Ry.  Rep.  28.    Obstruction  0/  pri- 

amount  to  a  waiver  of  his  right,  even  vate  way.     Presbrey   v.  Old   Colony, 

thougl^  he  m^y  have  known  that  his  etc.,  R.  Co.,  103  Mass.  i;  Greenwoo4 
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DoteMt. — Among  the  matters  which  may  be  set  up  in  defense 
of  such  an  action  are,  payment  or  tender  of  the  damages 
awarded  ;^  facts  raising  a  presumption  that  the  injuries  sued  for 
were  passed  upon  by  the  tribunal  to  assess  damages;^  the 
acquiescence  or  consent  of  the  landowner;*  his  agreement  to 
submit  the  matter  to  arbitration,^  or  laches  on  his  part  in  faifing 
to  sue  promptly.* 

b.  Parties — Proper  Farti«i  PUintiff. — Ordinarily  the  owner  of  the 
property  at  the  time  the  injury  is  inflicted  is  the  proper  plaintiff, 
and  the  right  of  action  does  not  descend  to  his  heirs,^  nor  pass  to 
his  grantee.^ 

V.  Wilton  R.  Co.,  33  N.  H.  261.     Ob-  v,  Voegler,  89  Ind.  77  ;  Estabrooks  v. 

struction     of     streets     or    highways.  Peterborough,  etc.,  R.  Co.,  12  Cush. 

Atchison,  etc.,  R.  Co.  v.  Boerner,  34  (Mass.)  224;  Ryan  v,  Mississippi  Val- 

Neb.   240;     Little   Miami   R.  Co.   v.  ley,  etc.,  R.  Co.,  62  Miss.  162;  Moss 


Naylor,  3  Ohio  St.    235;    Baltimore 
etc.,  R.  Co.  V.  Fitzgerald,  2  App.  Cas 


(D.  C.)  501.     Improper  or  negligent    H.  504,  i  Am.  Ry.  Rep.  44;   Morris 


construction  or  operation  of  the  road 
Ohio,  etc.,  R.  Co.  v.  Wachter,  123  III 
4ip,  34  Am.  &  Eng.  R.  Cas.  194,  af- 
firming 23  III.  App.  415;  Ohio,  etc. 
K.  Co.  V,  Thillman,  143  111.  127 
Roushlange  v,  Chicago,  etc.,  R.  Co. 
115  Ind.  106,  33  Am.  &  ^"^*  ^«  ^^^ 
143;  Delaware,  etc..  Canal  Co.  v.  Lee 
22  N.  }.  L.  243;  Morris  Canal,  etc. 
Co.  v.  Ryerson,  27  N.  J.  L.  457;  Dela 
ware,  etc.,  R.  Co.  v.  Salmon,  39  N 
J.  L.    299,    14    Am.   Ry.    Rep.    226 


Houston,  etc.,   R.  Co.  r.  Adams,  58    Mass.  481. 


Tex.  476;  Waterman  v.  Connecticut 
etc.,  R.  Co.,  30  Vt.  610;  Southside  R 


Co.    V,   Daniel,   20  Gratt    (Va.)  344.    48  Kan.  537 ;  Ragan  v,   Kansas  City, 


Departure  from  proposed  plan  of  con 
struction.  Peoria,  etc.,  R.  Co.  v 
Birkett,  62  III.  332,  7  Am.  Ry.  Rep 
334;  Chicago,  etc.,  R.  Co.  v.  Cogs 
well,  44  111.  App.  388;  Maltman  v 
Chicago,  etc.,  R.  Co.,  41  111.  App.  229 


La.  Ann.  624;  New  Orleans,  etc.,  R 
Co.  V,  Brown,  64  Miss.  479.  Creation 
of  nuisances.  Little  Rock,  etc.,  R 
Co.  V,  McGehee,  41  Ark.  202,  20  Am 
&  Eng.  R.  Cas.  82;  Chicago,  etc.,  R 
Co.  V.  Hildebrand,  136  111.  467,  47  Am 
&  Eng.  R.  Cas.  145;  Chicago,  etc.,  R 
Co.  V.  Darke,  14J8  111.  226;  Chicago 
etc.,  R.  Co.  V,  Cogswell,  44  111.  App 
388;  Shaubut  x),  St.  Paul,  etc.,  R.  Co. 


21  Minn.  502;    Barnum  v.  Minnesota    Murdock,  42  Mo.  279. 


Transfer  R.  Co.,  33  Minn.  365.  Cut 
ting  timber.  Toledo,  etc.,  R.  Co.  v 
Loop,  139  Ind.  543.  Diversion  of 
streams.  Stodghill  v,  Chicago,  etc. 
R.  Co.,  43  Iowa  26,  14  Am.  Ry.  Rep 
398.    Flooding  lands.     North  Vernon 


V.  St.  Louis,  etc.,  R.  Co.,  85  Mo.  86; 
Eaton  V.  Boston,  etc.,   R.  Co.,  51  N. 


Canal,  etc.,  Co.  v,  Seward,  23  N.  ].  L. 
219;  White  Deer  Creek  Imp.  Co.  r. 
Sassaman,  67  Pa.  St.  415. 

In  MaMachmette,  in  cases  of  misap- 
propriation of  property  by  a  railroad 
company,  the  owner  may  maintain  a 
writ  of  entry  to  establish  his  right  in 
the  land,  and  may  recover  damages  or 
mesne  profits  for  the  unauthorized  use 
of  it.  Merrimack  River  Locks,  etc, 
V.  Nashua,  etc.,  R.  Co.,  i«4Mass.  i; 
Peirce  v   Boston,  etc.,  R.  Corp.,  141 


1.  Grigsby  V.  Burtnett,  31  CaL4o6; 
Fitzgerald  v.  Chicago,  etc.,  R.  Co., 


etc.,  R.  Co.,  Ill  Mo.  456. 

8.  Aldrich  v,  Cheshire  R.  Co.,  21 
N.  H.  359;  Clark  v,  Boston,  etc.,  R. 
Co.,  24  N.  H.  114. 

8.  Capers  v,  Augusta,  etc.,  R.  Co., 
76    Ga.    90;    Lawrence    v,    Morgan's 


Hoggatt  V.  Vicksburg,  etc.,  R.  Co.,  34    Louisiana,  etc.,  R.,  etc.,  Co.,  39  La, Ann 


427,  30  Am.  &  Eng.  R.  Cas.  309;  West- 
ern Pennsylvania  R.  Co.  v.  Johnston, 
59  Pa.  St.  290. 

4.  Terre  Haute,  etc.,  R.  Co.  P.Har- 
ris, 126  Ind.  7,  46  Am.  &  Eng.  R.  Cas. 
582;  Hynes  v.  Sabula,  etc.,  R.  Co., 
38  Iowa  258 ;  Tones  v,  Pennsylvania  R. 
Co.,  143  Pa.  St.  374. 

5.  Bell  V.  Ohio,  etc.,  R.  Co.,  i 
Grant's  Cas.    (Pa.)  105;  Dietrich  v. 


6.  Harshbarger  v.  Midland  R.  Co.^ 
131  Ind.  177. 

7.  Ortwine  v.  Baltimore,  16  Md.  387 ; 
Dunlap  V,  Toledo,  etc.,  R.  Co.,  50 
Mich.  470,  10  Am.  &  Eng.  R.  Z^- 185. 

Uliurtratlon. — Where  a  judgment  is 
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l«m«UM  of  EMINENT  DOMAIN.  the  Landowner. 

Ttoaat. — ^As  respects  injuries  to  crops,  the  tenant  is  the  proper 
party  to  sue,  although,  as  between  him  and  the  landlord,  the 
latter  is,  by  statute,  deemed  to  be  the  owner  of  the  crops.* 

Hvibaiid  and  Wife. — In  Indiana  a  married  woman,  being  the  owner 
of  the  property  injured,  is  the  proper  plaintiff.*  In  Washington 
she  is  a  necessary  party  plaintiff  with  the  husband  where  the 
property  injured  is  community  property.* 

Joinder  of  Plaintiib. — In  Pennsylvania  the  owners  of  the  legal  and 
equitable  estates  in  the  property  injured  may  Join  as  plaintiffs, 
though  their  interest  be  in  unequal  proportions  ;*  and  in  Arkansas 
partners  in  property  situated  on  an  unperfected  homestead  of  one 
of  them  may  sue  jointly  for  an  injury  to  such  property.* 

Pirtiei  Dofondant. — The  rule  is  that  the  party  whose  act  produces 
the  injury  complained  of  is  the  proper  party  defendant  in  an 
action  for  the  damages  occasioned  thereby.® 

rendered  bj  consent  of  the  parties,  in-  Co.,  lai  Pa.  St.  467,  36  Am.  &  Eng. 

vesting  the  company  with  title  to  the  R.  Cas.  350. 

strip  of  land  sought  to  be  condemned,  1.  Bridgers  v.  Dill,  97  N.  Car.  323. 

upon  condition  that  the  company  pay  8.  Even  though  her  husband  is  the 

a  certain  sum  in   money,   make   cer-  general     manager    of    the    property, 

tain  improvements  on  the  land,  and  Leeds  v.  Richmond,  102  Ind.  372. 

afterward  keep  them  in  repair,  but  the  8.  Parke  v.  Seattle,  8  Wash.  78. 

company  fails  to  make  the   improve-  4.  Schuylkill  Nav.  Co.  v.  Farr,  4  W. 

ments,  a  claim  that  the  landowner  may  &  S.  (Pa.)  362. 

have  against  the  company  for  damages  6.  Hot  Springs  R.  Co.  v.  Tyler,  36 

is  not  so  far  assignable  as  to  pass  to  a  Ark.  205,  10  Am.  &  Eng.  R.  (jas.  145. 

subsequent  purchaser  of  the  land  by  6.  A  Lessee  of  a  railroad  is  not  liable 

virtue  of  the  purchase,  so  as  to  allow  for  an   injury  caused  by  the  original 

him  to  demand  the  forfeiture  or  bring  construction  of  the  road,  and  not  by 

ejectment    for    the    land.      Piper    v,  its  operation  under  the  lease.   Kearney 

Union  Pac.  R.  Co.,  14  Kan.  ^*j\yfol'  v.  Central  R.  Co.,  167  Pa.  St.  362. 

Amwi»^ Union  Pac.  R.  (Jo.  v.McCarty,  But  a  railroad  company  which  ap- 

8  Kan.  125.  propriates  land  without  right  cannot 

Wlisn  Cbantee  may  Sue. — When  one  transfer    its   corporate    privileges    to 

holds  real  estate  under  a  contract  of  another  so  as  to  justify  a  continuance 

purchase  made  with  the  holder  of  the  of  the  wrong  by  its  vendee  as  if  the 

legal  title,   and  upon  which  all  pay-  latter   were    an    innocent    purchaser, 

ments  have  been  made,  so  as  to  entitle  Stickley  v.  Chesapeake,  etc.,  R.  Co., 

him  to  a  deed,  he  may  maintain   an  93  Ky.  323.      In  Hartley  v.  Keokuk, 

action  for  damages  to  the  land  by  rea-  etc.,   R.  Co.,  85  Iowa  455,  it  is  held 

son  of  the  location  and  construction  of  that  a  railroad    company  purchasing 

a  railroad  near  the  same.    The  holder  another  railroad  company  at  a  fore- 

of  the  legal  title  should  be  joined;  but  closure  sale  is  liable  to  the  landowner 

if  no  objection  is  made  on  that  ground  for  damages  to  land  taken,  though  the 

the  equitable  owner  may  recover  his  company  foreclosed  had  acquired  by 

actual  damages.     Fremont,    etc.,    R.  contract  the  right  of  way  through  the 

Co.  r.  Setright,  34  Neb.  2^-^^  following  land  in  question. 

Hastings,  etc.,  R.  Co.  v,  tngalls,  15  President  of  Company. — Where    the 

Neb.  133.  injury  is  occasioned  by  the  act  of  the 

''wtfifse. — ^Nor   can  a  mortgagee,  president  of  a  corporation,  acting  for 

holding  as  trustee,  maintain  an  action  it,  the  president  and  the  corporation 

for  injury  to  the  mortgaged  premises,  are  both    guilty,  and   either  or  both 

"  they  remain  of  greater  value  than  may  be   sued.     Bates   v.  Van   Pelt,  i 

the  amount  due  on  the  mortgage,  and  Tex.  Civ.  App.  185. 

•or  which  such  trustee  is  liable  to  ac-  Company   or    Contractor. — Where    a 

count.    Knoll  v.  New  York,  etc.,  R.  railroad  company  authorizes  its  con- 
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pUint  which  describes  (A^  Unds  taken,  sieges  ^  fee^impl^  tide 
thereto  in  the  plaintiff,  ^v^x%  sp^jG^  9nd  la^tipc  injupi^  (p  tbe 
plaintiff  and  his  r^al  estate,  and  prays  daipage^  xot  the  injury  so 
inflicted,  19  good  on  denmrrer..^ 

Def«r(lii]ig  t^  |4a4  u^  l<9f«W7  ¥  ll»«  IpproTemnt, — The  land  takep 
should  be  identified  by  metes  ^nd  bounds,^  and  the  innprovem^nt 
should  be  alleged  to  bJe  wholly  or  partly  within  the  county  where 
the  suit  is  brought,* 

47«nnMit  ftf  Owiwrylrtp, — The  coptiplaint  must  show  ownership  of 
the  land  in  question  in  the  plaintif^^  or  such  ^a  interest  therein 
as  will  entitle  him  to  sue.^ 

AUfg»tioi»  tM  M^  fl^yirin><>  of  W«f  Uiii^wfia. — ^Thie  petition  states 
no  cau^e  of  action  unless  it  allegies  that  the  ^ntry,  or  the  occupa- 
tion or  injury  complained  of,  W4S  wrongful,^  ^n4  that  it  was  in 

tractors,  employed  by  it  to  construct  the  entry  is  fatal,  as  is  also  a  failure  to 

its  railroad,   to  procure   the  righ^  of  refer  in  the  complaijit  to  the  lav  au- 

way  for   it,   which  they  are  to  do   at  thorizing  the  entry.     Church  v.  Grand 

their  own  expense,  and  the  contractors,  Rapids,  etc.,  p..  Co.,  *2q  |nd.  j6x,  3 

through  their  agent,  in  the  name  of  the  Am.  &  f  ng.  R.  Cas.  198. 
railroad  company,  procure  a  right  of        Where  a  complaint,  in  an  action  to 

way   through  the  plaintiff's  premises  recover  damages  awarded  in  a  coa- 

by  contract,  ^iterward,  by  reason  of  deipnation  proceeding,  alleged  thai  bj 

such   contract,  procuring  the  assess-  the  report  of  the  city  commissioners 

ment  of  merely  nominal  damages  by  the  real  estate  so  taken  was  reported  to 

the  condemnation  compiissioners  for  belong  to  plaintiff  and  her  husbaiid, 

such  right  of  way,  this  assessment  of  who  had  Ueen  dea4  iox  over  eighteen 

damages  being  without  the  knowledge  years,  which  fact  was  well  known  to 

or  consent   of  the  owner,  and  where  aaid  city  CQmmissioner^  and  said  city 

the  railroad  is  constructed  by  ihe.  con-  council,  and  that  plaintiff  was  then, 

tractors  and  afterward  operated  by  the  and  for  over  twenty  years  prior  thereto 

railroad  company,  but  fails  to  fulfil  the  had  been,  ip  the  open,  notorious,  and 

contract,  the  owner  may  recover  sub-  exclusive  possession  of  said  real  estate, 

stantial  damages    from    the   railroad  as  the  owner  thereof,  which  facta  vere 

company  if  it  elects  to  retain  t^e  right  fiijly  known  to  th^  city  commissioQ/ers, 

of  way.     X^eroy,  etc.,  Air-Line  R.  Co.  the  allegations  show^  auch  an  interest 

V.  Small,  46  Kan.  300,  ^  Am.  &  £ng.  in  the  property  apprppriated  aa  to  en- 

R.  Cas.  554.  title  plaintiff  to  recover  damagies  there- 

4  Cl$7  is  not  a  necessary  party  de-  for.     Buaenbark  v,  Crawfordsville,  9 

fendant  to  an  action  by  an   abuttipg  Ind.  App.  578. 

owner  for  damage  caused  by  the  grad-  A  complaint  sieging  that  the  plain- 
ing oi  a  street  by  a  railroad  company  tiffs  own  the  property,  describing 
under  authority  of  the  city.  Kauf qian  it,  and  have  owoed  it  since  a  specified 
V,  Tacoma,  etc.,  R.  Co.,  11  Wash.  633.  date;   that  they  own  and  bold  it  by 

1.  Anderson,  etc.,  R.   Co.  v,  Ker-  virtue  of    a  trust  deed  made  by  tbe 

nodle,  54  Ind.  314.  former  owner  to  the  plaintiffs  in  trust 

8.  Central  R.  Co.  t;.  ^ferkel,  33Tex.  for  certain  beneficiaries  named;  that 

723.  the  defendant,  without  right  or  title, 

3.  East  Georgia,  etc.,  R.  Co.  v.  King,  entered  into  possession  of  a  described 
91  Ga.  519.  portion  of  it,  ousted  and  ejected  the 

4.  Schechter  v.  Denver,  etc.,  R.  Co.  plaintiffs  therefrom,  ^uad  does  oow  un- 
(Colo.  1896),  44  Pac.  Rep.  761.  lawfully  withhold   the  same,  to  i!f» 

niustnttovB.— r-Jn  an  action    for    an  plaintiffs'  damage,  etc.,  stattf  a  good 

entry  upon  lands  claimed  by  plaiatiff  cause  of  action.     L.ewis  v,  3t  jPa¥^> 

by  inheritance  since  such  entry,  a  fail-  etc.,  R.  Co.,  5  S.  Dak.  148, 

ure  to  allege  in  tlie  complaint  that  the  5.  Robertson  tr.  Springfield,  etc,  R> 

a^estor  lyas  the  owner  at  the  time  of  Co.,  18  Mo.  App.  185. 
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excess  of  the  lawful  authority  of  the  condemning  party.* 

flittisf  9iit  tiif  0fa»r»ottr  of  the  iivivy.^— The  character  of  the  injury 
must  be  particularly  alleged  so  that  the  court  may  determine 
whether  it  is  different  from  that  sustained  by  the  public  gener- 
ally ;*  and  for  the  further  reason  that  no  injury  can  be  proved 
other  than  that  particularly  pleaded,  or  necessarily  incident 
thereto.* 

A  declaration  alleging  that  a  city  egress  from  the  same,  and  has  thereby 

council,  ''contriving  and   wrongfully  destroyed  plaintiff's  business  and  the 

aad  unjustly  intending  to  injure,  preju-  value  of  his  said  premises,  shows  th^i 

dice,  and  aggrieve  the  plaintiff «  and  plaintiff  has  suffered  such  special  ancl 

to  incommode  and  anqoy  him  in  the  peculiar  damage  ^  to  enable  hi^  to 

possession,  use,  occupation,  and  enjoy-  maintain  an  action   therefor,  both  .at 

meni  of "  his  property,  dug  ewgy  M«  common  \%yt  ao^  uqder  siaetioQ  V-^t 

sidewalk,  destroyed  his  sl^de   trees,  Rev.  Stat.   Evans  v,  Chicago,  etc.,  R, 

and  created  a  nuisance  in  front  of  his  Co.,  86  Wis.  597. 

premises,  shows  a  cause  of  action  at  8.  Indiana  Cent.  R.  Co.  v.  Hunter, 

common  law,  the  acts  thu»  charged  8  Jnd.  74:  Schuylkill  N^v.  Co.  v.  Farr^ 

being  in  violation  of  law,  and  is  not  4  W.  »  S.  (Pa. )  362 . 

demurrable    under    the    city    charter  XOiVrtratlons. — fn  order  to  recover  for 

which  authorises  the  grading  and  im-  an  injury  done  to  a  reversionary  inter- 

provement    of    streets.     Dorman    v.  est  in  land,  the  declaration  must  either 

Jacksonville,  13  Fla.  538.  state  an  injury  of  svich  a  pature  as  neic- 

X.  City   Council    v.  Townsend,   84  essarily  to  be  Injurious  to  the  reversiQn, 

Ata»  478 ;  Hill  v.  St.  Louis,  59  Mo.  41^.  or  must  allege  expii€itl3r  that  the  ^ac^s 

AKaJjist  Owner's  Cans^nt. — Under  a  complained  of  were  injurious  to  th? 

statute  requiring  the  owner  of  l^nd,  reversion.     If,  however,  it  sets  up  jan 

within  thirty  days  after  receipt  of  no-  injury  of  such  a  permanent  nature  as 

tice  in  writing  that  a  railroad   com-  necessarily  to  be  injurious  to  tjie  re- 

pany  requires  a  right  of  way  over  his  version,  it  will  be  sufficient.    Chicago 

land,  to  give  notice  in  writing  of  his  v,  McDonough^  112  III.  85. 

refusal  of  consent  to  the  construction  The  appropriation  of  plaintiff's  land 

of  such  jailroad  upon  his  laod,  or  eise  io  thf  bed  of  a  stream  to  support  the 

consent  '*  shall  be  presumed,"  a  com-  pier  of  a  bridge  is  not  an  injury  for 

plaint  which  alleges  that  the  owner,  which  recovery  can   be  had  under  a 

when  he  ascertained  that  the  railroad  declaration  complaining  of  the  bridge 

would  probably  extend  etcross  his  lands,  only  ^s  a  hindj^ance  to  the  profitable 

formally  notified   the  officers  of  the  use  of  plaintifTs  dock  and  warehouse., 

company  that  entry  by  it  was  objected  Maxwell  v.  Bay  C\ty  Bridge  Co.,  4.1 

to,  and  the  company  thereafter  con-  Mich.  453. 

strvcted  its  road  without  any  proceed-  4^497  t>7  Ver<tlct. — The  declaration, 

ings  to  condemn,  does  not  state  facts  which  contained  but  one  count,  al- 

sufficient  to  constitute  a  cause  of  action,  leged  that  the  plaintiff's  land  contig- 

Tompkins  v.  Augusta,  etc.,  R.  Co.,  37  uous  to  a  canal  had  been  overflowed 

S.  Car.  382.  and  damaged  by  reason  of  the  water 

%.  Thejan  v.  Farmer,  36  Minn.  225 ;  leaking  through  the  sides  or  banks  of 

Peel  V.  Atlanta,  85  Ga.  J38.  the  canal,  in  consequence  of  the  neg- 

A  complaint  alleging  that  a  railroad  lect  of  the  defendants^  apd  in  conse- 

company  has  wrongfully  and  unlaw-  quence  of  the  stopping  up,  by  the  canal, 

fully  used  and  occupied  the  street  op-  of  the  natural  drain  and  watercourses 

posite  plaintiff's  lot,  in  such  a  way  as  for  carrying  off  the  water.    After  a 

completely  to  obstruct  all  travel  with  verdict  lor  the  plaintiff,  it  was  held 

teams  thereon  and  entirely  to  destroy  that  the  defendants^  having  proceeded 

its  use  as  a  public  highway,  and  has  according  to  the  directions  of  the  act  of 

thereby  prevented   plaintiff's   former  the  legislature  in  opening  the  canai, 

customers,   and    other   persons    who  were  not  liable  for  any  damages  oc- 

would   otherwise  have  done  business  casioned  by  cutting  the  canal  through 

with  Jiim  at  his  warehouse  and  elevator  plaintiff's  land,  but  only  for  such  daw- 

on  said  lot,  from  having  access  to  pr  age  as  resulted  from  their  neglect  in 
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The  CUia  of  DamifOi. — Where  damages  for  both  temporary  and 
permanent  injuries  are  claimed,  the  declaration  should  show  this 
by  proper  averments ;  ^  and  this,  it  seems,  may  be  done  in  one 
count.* 

Antwor. — Where  the  answer  seeks  to  justify  the  acts  done  on 
plaintiff 's  land  by  the  defendant,  it  will  be  bad  on  demurrer, 
unless  it  alleges  that  the  acts  it  avers  were  the  same  acts  com- 
plained of  in  the  complaint.' 

d.  Judgment,  and  Its  Effect  to  Pass  Title. — Where  the 
landowner  sues  for  the  damages  sustained  by  reason  of  the 
defendant's  unauthorized  entry  upon  and  occupation  of  his  land, 
a  judgment  in  his  favor  does  not  affect  his  title  to  the  land,  nor 
deprive  him  of  his  right  to  demand  compensation  for  the  land 
itself,  if  the  defendant,  or  its  successor,  continues  to  use  it.** 

keeping   the  canal  and  embankments  lawful  authority,  that  fact  should  be 

in  repair ;  but  that  after  verdict  the  set  up  bj  answer.     Hill  v.  St.  Louis, 

court  will  intend  that  the  jury  gave  59  Mo.  412. 

damages  onlj  for  the  actionable  part  Ri^llcatton.  —  Where  the  statute  is 
of  the  declaration.  Steele  v.  Western  silent  as  to  the  time  when  an  improve- 
Inland  Lock  Nav.  Co.,  3  Johns.  (N.  ment  should  be  made,  and  the  defend- 
Y.)  283.  ants  justify  their  acts  under  the  statute, 

1.  McKenzie  v.  Ohio  River  R.  Co.,  a  replication  alleging  that  defendants 
27  W.  Va.  306,  holding,  however,  that  had  never  completed  the  improvement 
if  the  declaration  does  not  contain  such  in  manner  and  form  as  prescribed  bj 
averments  of  permanent  injury  to  the  the  statute,  is  bad,  on  general  de- 
property,  it  will  not  for  that  cause  murrer,  for  want  of  an  allegation  that 
alone  be  bad  on  demurrer;  and  that  if  reasonable  time  for  the  purpose  had 
the  plaintiff  offers  to  the  jury,  without  elapsed.  Spring  v.  Russell,  7  Me.  273. 
objection  by  the  defendant,  evidence  4.  Rio  Grande,  etc.,  R.  Co.  v.  Ortix, 
of  such  permanent  injury,  the  plaintiff  75  Tex.  602,  44  Am.  &  ^ne.  R.  Cas. 
may  recover  therefor  on  such  declara-  67.  In  this  case  it  is  held  that  no 
tion,  and  such  recovery  will  be  a  bar  waiver  of  ownership  of  land,  with  its 
to  any  future  action  for  such  injury.  incidental     rights,     which    has   been 

S.  Jacksonville,  etc.,  R.  Co.  v.  Grif-  wrongfully  taken  for  right  of  way  by  a 

fin,  33  Fla.  602.  railroad  company,  without  payment  or 

jolndttr  of  Claima  In  One  Count. — In  an  tender    thereof,    can    be    implied  as 

action  of  damages  against  a  municipal  against  the  rightful  owner,  from  the 

corporation  for  an  injury  to  property  mere  fact  that  he  elects  to  sue  for  the 

caused  by  a  change  of  grade  of  a  street,  damage  done   instead  of  seeking  a  re- 

when  the  plaintiff  owns  the  fee  of  one  covery  of  the  land.     In  such  a  suit  the 

lot,  and  a  leasehold  with  rent  of  the  judgment  rendered   in  the  plaintiff's 

adjoining  lot,  he  may  sue  in  one  count  favor  should  be  regarded  as  an  assess- 

for  the  damage  to  both.    Stickford  v.  ment  of  the  amount  due  him  and  a  de- 

St.  Louis,  75  Mo.  309,  7  Mo.  App.  217.  mand  therefor  until  paid.     It  in  no  re- 

Unwarrantad  Damages  Claimed. — The  gard  affects  his  title  until  the  railroad 
fact  that  damages  are  claimed  which  company,  by  payment  of  the  sum  due, 
plaintiff  is  not  entitled  to  recover  does  acquires  the  legal  right  to  use  the  land 
not  render  the  complaint  demurrable,  or  the  right  of  way. 
where  some  of  the  damages  claimed  Such  judgment  should  include  com- 
are  recoverable.  Highland  Ave.,  etc.,  pensation  for  the  trespass,  and  anvex- 
R.  Co.  V.  Matthews,  99  Ala.  24,  and  emplary  damages  to  which  the  land- 
cases  cited.  owner  may  be  entitled,  but  as  it  can- 

8.  Turner  v.  Rising  Sun,  etc.,  Turn-  not  pass  the  title,  the  value  of  the  land 

pike  Co.,  71  Ind.  547.  should   not  be    included.    Anderson, 

Justification  must  be  Headed.  —  If  the  etc.,    R.   Co.    v,    Kernodle,  54   Ind. 

acts  were  committed  in  the  exercise  of  314. 
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3.  ^ectment — a.  When  it  Lies. — Ejectment  is  a  proper  rem- 
edy  where  the  condemning  party  enters  upon  the  piaintiff*s  land 
without  his  consent,  and  without  instituting  proceedings  to 
condemn  the  same  or  assess  damages  therefor.^  In  such  a  case 
the  condemning  party  is  a  trespasser,  and  the  owner  may  bring 
ejectment,  or  trespass,  or  both,  and  recover  the  land  and  the 
damages  sustained  by  the  unlawful  act.^  So,  also,  ejectment  will 
lie  where  possession  of  the  land  has  been  obtained  under  void 
condemnation  proceedings,  as  the  title  in  such  a  case  remains  in 
the  landowner  ;*  and  where,  the  entry  being  lawful,  the  condemn- 
ing party  fails  or  refuses  to  pay  the  compensation  assessed,^  or 

But  wliere  the  Ownw  Bom  for  tiM  in  such  a  case.  Daniels  v.  Chicago, 
Vatae  of  tlie  Land  Taken  and  damages  to  etc.,  R.  Co.,  35  Iowa  129;  Jackson  v. 
the  residue,  a  judgment  in  his  mvor,  Centerville,  etc.,  R.  Co.,  64  Iowa  293, 
and  satisfaction  thereof,  will  vest  in  17  Am.  &  Eng.  R.  Cas.  181.  And  the 
the  defendant  the  same  title  or  ease-  owner  may  also  enjoin  the  use  of  his 
ment  that  could  have  been  obtained  in  land  by  the  railroad  company  until  his 
condemnation  proceedings  regularly  damages  are  assessed  and  tendered, 
instituted  and  conducted,  Doyle  v.  Cox  t^.  Louisville,  etc.,  R.  Co., 48  Ind. 
Kansas  City,  etc.,  R.  Co.,  113  Mo.  178,  overruling  New  Albany,  etc.,  R. 
280;  East  Dallas  v,  Barksdale,  83  Tex.  Co.  v.  O'Daily,  13  Ind.  353. 
117;  and  the  judgment  should  so  pro-  If  the  entry  by  the  railroad  corn- 
vide,  Central  R.  Co.  v.  Merkel,  32  pany  is  unlawful,  it  is  a  trespasser,  and 
Tex.  723.  an  action  for  trespass  may  be  main- 

1.  Highland  Ave.,  etc.,  R.    Co.    v,  tained ;  or  if  the  entry  is  without  right, 

Matthews,  99  Ala.  24;    Smith  v.  Chi-  and  possession  is  wrongfully  withheld, 

cago,  etc.,  R.  Co.,  67  111.  191 ;  Graham  ejectment  will  lie,  unless,  by  some  act 

t'.  Columbus,  etc.,  R.  Co.,  27  Ind.  260;  or  omission,  the  landowner  has  pre- 

Shoemaker  v.  Cedar  Rapids,  etc.,  R.  eluded  himself  from  asserting  his  right 

Co.,  45  Minn.  366;  Philadelphia,  etc.,  to  possession.     Cincinnati,  etc.,  R.  Co. 

R.  Co.  V,  Cooper,  105  Pa.  St.  239.  v,  Clifford,  113  Ind.  460,   33  Am.  & 

BollleleBey  of  Complaint. — In  an  action  Eng.  R.  Cas.  81. 
against    a    company  to  recover  land  The  use  by  a  railroad  for  a  right  of 
upon  which  the  company  has  built  its  way  of    farming   land   owned    by    it 
road,  the  complaint  fails  to  state  facts  jointly  with  plaintiff,  of  necessity  ex- 
sufficient  to  constitute  a  cause  of  ac-  eludes  the  latter  from  possession  and 
tion  where  it  omits  to  allege  that  the  constitutes  an  ouster.     Childs  v.  Kan- 
defendant  entered  upon  the  land  with-  sas  City,  etc.,  R.  Co.,  117  Mo.  414. 
out  taking  the  necessary  steps  prelim-  8.  Ewing  v,  St.  Louis,  5  Wall.  (U. 
inary  to  such  entry.     An  allegation  of  S.)  413;  Hull  v.  Chicago,  etc.,  R.  Co., 
entry  without  the  owner's  consent  is  21   Neb.   371 ;   Madden  v.  Louisville, 
not  sufficient,  as  such  consent  is  not  etc.,  R.  Co.,  66  Miss.  258,  39  Am.  & 
required  by  law,  and  allegations  of  un-  Eng.  R.  Cas.  95;  McCarty  v.  Clark 
lawful  possession  are  mere  statements  County,  loi  Mo.  179. 
of  legal  conclusions,  and  not  of  trav-  The  Bare  Pendenoy  of  Proceedings  for 
ersable  facts.     Tompkins  v.  Augusta,  the  condemnation  of  land  is  not  a  valid 
etc.,  R.  Co.,  33  S.  Car.  216,  43  Am.  defense  in  ejectment.     Coburn  r.  Pa- 
&  Eng.  R.  Cas.  \2*jy  folio-wed  in  Tomp-  cific  Lumber,  etc.,  Co.,  46  Cal.  32. 
kins  V,  Augusta,  etc.,  R.  Co.,  37  S.  BTen  a  Decree  in  condemnation  pro- 
Car.  382.  ceedings  awarding  the  land  to  defend- 

S.  New   Orleans,    etc.,    R.    Co.    v.  ant  for  right  of  way  is   no  defense, 

Jones,  68  Ala.  48,  2  Am.  &  Eng.  R.  when  it  appears  that  plaintiff  was  the 

Cas.  425;   Chicago,   etc.,   R.   Co.   v,  owner  of  the  land  and  had  not  been 

Gates,  120  111.  86,  30  Am.  &  Eng.  R.  made  a  party  to  the    condemnation 

Cas.  2168.     Ccm/aftf  Hooper  v.Colum-  proceedings.     Owen  t^.  St.  Paul,  etc., 

bus,  etc.,  R.  Co.,  78  Ala.  213,  29  Am.  R.  Co.,  12  Wash.  313. 

&  Eng.  R.  Cas.  540.     The  statutory  4.  Corwith   v,   Hyde   Park,   14  111. 

remedy  is  not  exclusive  of  ejectment  App.  635;  Cory  v.  Chicago,  etc.,  R. 
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fails  to  perform  an  agreement  with  the  landowner  pursuant  to 
which  the  entry  was  made.^  Again,  the  owner  of  land  dedicated 
as  a  street  or  highway  may  maintain  ejectment  against  a  company 
that  unlawfully  occupies  it-  for  the  purpose  of  a  railroad,*  even 

Co,,  loo  Mo.  283,  44  Am.  &  Eng.  R.  then  estopped  from  maintaining  an  ac- 

Cas.  183;  Dusenbury  v.  Mutual  Union  tion  in  ejectment  to  evict  the  railroad 

Tel.  Co.,  6^  How.  Pr.  (K.  Y.  Supreme  companj  from  the  right  thus  acquired. 

Ct.)  306;  McClinton  v.  Pittsburg,  etc.,  Chicago,  etc.,  R.  Co.  i;.  Selders(Kan. 

R.  Co.,  66  Pa.  St.  404.  App.  1896),  44  Pac.  Rep.  loia. 

Hyment  to  BhMlff. — Payment  by  a  Oepotlt  lA  Bank. — The  Troy  Turn- 
company  to  the  sheriff  of  the  damages  pike  &  R.  Co.,  having  laid  out  their 
awarded  by  the  commissioners  under  road  throueh  the  lands  belonging  to 
the  statute  for  the  right  of  way  over  the  plaintiff,  caused  his  damages  to  be 
another's  land  is  not  payment  to  the  appraised  by  commissioners,  deposited 
landowner ;  and  where  the  sheriff  fails  the  amount  in  a  bank  to  his  credit,  gare 
to  pay  the  amount  to  the  landowner,  him  notice  thereof,  and  then  took  pos- 
the  failure  must  be  imputed  to  the  session.  The  plaintiff  afterwards  ap- 
compatiy,  since  he  is  their  agent  rather  pealed  to  the  chancellor,  who  reversed 
than  the  agent  of  the  landowner  ;  in  the  appraisement  and  ordered  the 
such  a  case,  the  landowner  may  re-  company  to  pay  a  larger  sum  than  that 
cover  the  possession  of  the  land  for  awarded  bv  the  commissioners.  The 
nonpayment.  White  v.  Wabash,  etc.,  company,  however,  without  paying  the 
R.  Co.,  64  Iowa  381,  17  Am.  &  Eng.  money  thus  ordered,  proceeded  to 
R.  Cas.  83.  work  their  road,  and  used  the  lands  of 

Paymant  to  Clerk. — A  company  ptx)-  the  plaintiff  for  that  purpose.  It  was 
ceeded  to  condemn  a  right  of  way  held,  in  ejectment  against  the  com- 
under  the  statute,  and,  having  paid  to  pany  for  the  lands  thus  possessed,  that 
the  clerk  the  damages  assessed,  took  the  plaintiff  was  entitled  to  recoTer; 
possession.  The  owner  appealed  to  and  this,  though  the  act  incorporadng 
the  Circuit  Court,  where  the  damages  the  defendants  declared  that,  on  de- 
were  greatly  increased,  and  judgment  positing  the  amount  awarded  by  the 
rendered  therefor.  After  six  months,  commissioners  and  giving  notice  there- 
the  judgment  being  unpaid,  he  brought  of,  the  defendants  should  be  deemed 
ejectment.  It  was  held  that  he  had  a  seized  of  the  land  in  fee  simple.  Dater 
right  to  recover.  In  such  case  pay-  v.  Troy  Turnpike,  etc.,  Co.,  3  Hill  (N. 
ment  of  the  damages  to  the  clerk  did  Y.)  639. 

not  vest  title,  but  operated  only  to  give  Entry  PendlBif  AppotL — Where  a  jodg- 
the  company  a  license  to  take  posses-  ment  for  damages  is  not  paid,  and  it 
sion,  subject  to  the  result  of  future  appears  that  pending  the  appeal  the 
litigation,  and  determinable  upon  railroad  company  entered  upon  the 
failure  to  pay  the  compensation  ad-  land  and  constructed  its  road,  and  it 
judged  on  final  trial.  Lake  Erie,  etc.,  does  not  appear  that  the  landowner  had 
R.  Co.  V,  Kinsey,  87  Ind.  514,  14  Am.  anyactualknowledgeof  such  entry  afid 
&  Eng.  R.  Cas.  309,  distinguishing  occupation,  or  in  any  manner  con- 
Chicago,  etc.,  R.  Co.  V.  Jones,  103  sented  thereto,  a  judgment  in  favor  of 
Ind.  386,  explained  In  Jacksonville,  the  landowner,  in  an  action  of  eject- 
etc,  R.  Co.  V.  Adams,  38  Fla.  631.  ment  for  the  recovery  of  possession, 

Deposit    with    Ck>imt3r   Treattirer.  —  will  not  be  reversed.    St.  Joseph,  etc., 

Where  condemnation  proceedingshave  R.  Co.  t».  Callender,  13  Kan.  496.    In 

been  conducted   in  strict  conformity  such  a  case   the  owner  may  recover 

with  the  requirements  of  the  law,  and  in  ejectment  or  trespass.     Childs  r. 

compensation  for  the  land  appropriated  Kansas  City,  etc.,  R.  Co.,   117  Mo. 

as  right  of  way  has  been  secured  by  414. 

the  deposit  of  money  with  the  county  1.  Hooper  t».  Columbus,  etc.,  R.  Co., 

treasurer  of  the  county  where  the  land  78  Ala.  213;  Pittsburg,  etc.,  R.  Co.  f. 

is  situated,  the  owner  of  the  land  fail-  Jones,  59  Pa.  St.  433. 

ing  to  appeal  or  take  any  legal  action  1.  Weisbrod  t^  Cnicago,  etc.,  R.  Co., 

in  the  matter  until  the  copipletion  and  3i  Wis.  602 ;  Green  r.  'ii^coma,  51  Fed. 

operation  of  the  railroad,  the  owner  is  Rep.  623. 
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though,  pursuant  to  statutory  authority,  the  company  provides  a 
new  road  in  place  of  the  ohe  so  occupied.  * 

Ownte — When  Sitopped  to  0ae. — 1/  the  landowner,  with  knowledge 
of  the  facts,  expressly  or  impliedly  consents  to  the  otherwise 
unauthorized  entry  upon  and  occupation  of  his  land  *  or  acqui- 
esces therein,*  or  stands  by  and  fails  to  object  to  or  forbid  such 
entry  and  occupation,  until  the  railroad  Is  in  operation  and  public 
interests  are  involved,*  and  large  amounts  of  money  have  been 
expended,^  he  will  be  estopped  from  maintaining  ejectment  for 
the  land.^ 

But  mere  inaction  or  delay  on  the  part  of  the  landowner  wlth- 

1.  Phillips  V.  Dunkirk,  etc.,  R.  Co.,  5.  New  Orleans,  etc.,  R.  Co.  v. 
78  Pa.  St.  1^7,  holdine  that  in  such  a  Jones,  68  Ala.  48,  2  Am.  &  Eng.  R. 
case  the  old  road  is  legally  vacated,  Cas.  425;  South,  etc.,  Alabama  R.  C04 
and  the  owner's  right  to  the  occu-  v,  Alabama  G.  S.  R.  Co.,  loa  Ala. 
pancv  of  the  land  is  vested  eo  instante.  236;  Roberts  v.  Northern  Pac.  R.  Co., 

Mthe  Mere  Failure  of  a  Oompany  to  158  U.  S.  i.     But  this  does  not  leave 

Complete  tte  Bailrolid  within  the  time  the  landowner  remediless.     A  court  of 

limited  b/  statute,  while  a  ground  for  equity    would    undoubtedly  interfere, 

forfeiture  of  its  charter  by  the  state,  place  the  property  in  the  hands  of  a 

does  not  entitle  a  landowner  to  bring  receiver,  and  compel  payment  out  of 

ejectment  after  the  road  has  been  con-  the    earnings.     Provolt    v,    Chicago, 

structed.    Cincinnati,  etc.,  R.  Co.   v.  etc.,  R.  Co.,  57  Mo.  256. 

Clifford,  113  Ind.  460.  6.  St.  Julien  v.  Morgan,  etc.,  R.  Co., 

2.  Taylor  r. Chicago,  etc.,  R.  Co., 63  35  La.  Ann.  924,  holding  that  in  such 
Wis.  327,  22  Am.  &  Eng.  R.  Cas.  123.  a  case  the  owner  waives  the  right  to 

1  South,  etc.,  Alabama  R.  Co.  v.  resume  possession,  but  he  is  not  de- 
Alabama  G.  S.  R.  Co.,  102  Ala.  236;  prived  of  his  action  for  damages  for 
Indiana,  etc.,  R*  Co.  v,  Allen,  1x3  Ind.  the  value  of  the  land,  or  for  injuries 
g8i  ;Bravard  v.  Cincinnati,  etc.,  K.  Co.,  done  him  by  the  construction  or  oper- 
115  Ind.  I ;  Louisville,  etc.,  R.  Co.  v.  ation  of  the  road. 

Soltweddle,  116  Ind,  257, 36  Am.  &  fing.  The  only  relief  the  court  will  afford 

K.  Cas.  577;  Pry abylowicz  r.  Missouri  is  to  give  him  compensation  for  his 

River  R.  Co.,  3  McCrary  (U.  S.)  586,  land,  and  remuneration  for  all  dam- 

lyFed.  Rep. 492,yi?//owe</inSt.  Louis,  ages;    and   these  may  be  ascertained 

etc.j  R.  Co.  V.  t'oltz,  52  Fed.  Rep.  627.  either  by  reference  to'  a  master  or  the 

Ifiimeaoia  Role. — In  Minnesota  an  intervention  of  a  jury.     Trenton  Water 

owner  upon  whose  land  a  railroad  com-  Power  Co.  v.  Chambers,  9  N.  J.  Eq. 

pany  has,  without  making  compensa-  471. 

tion  or  acquiring  the  right  in  any  other  Plaintiff  under  Qnardlanaldp. — When 
way,  constructed  its  railroad,  whether  it  is  shown  that  the  agents  of  the  rail- 
it  aid  so  with  or  without  his  acquies-  road  company  entered  on  plaintiff's 
cence,  and  whether  it  did  so  before  or  land  without  resorting  to  the  statutory- 
after  the  passage  of  Gen.  Stat.  1878,  c.  proceedings  for  condemnation,  which 
34»  h  33»  may  bring  ejectment  to  re-  it  alone  could  exercise,  and  without 
cover  the  land.  Watson  v.  Chicago,  the  consent  of  any  one  authorized  to 
etc.,  R.  Co.,  46  Minn.  321,  46  Am.  &  give  it,  but  against  the  protest  of  her 
^^%'  k.  Cas.  543 ;  Minneapolis  Mill  guardian  (plaintiff  being  a  minor) ; 
Co.  V.  Minneapolis,  etc.,  R.  Co.,  51  3iat  when  she  became  of  age  the  road 
Minn.  304.  In  such  a  case  the  statute  was  constructed  and  no  improvements 
allows  the  company  to  convert  the  were  made  on  the  land  afterwards,  the 
ejectment  suit  into  a  proceeding  to  con-  piainti£r  had  a  right  to  rely  on  the  dis- 
demn  the  land*  Watson  v,  Chicago,  sent  of  her  guardian,  the  defendant 
etc.,  R.  Co.,  46  Minn.  321,  46  Am.  &  was  not  prejudiced  by  her  silence,  and 
Eng.  R»  Cas.  543.  the  statutory  real  action  is  clearly 
*•  Louisville,  etc.,  R.  Co.  v.  Beck,  maintainable.     New  Orleans,  etc.,  R. 

"9  Ind.  124;  Scarritt  v.  Kansas  City,  Co.  v.  Jones,  68  Ala.  48,  2  Am.  &  Eng. 

etc.,  R.  Co.,  127  Mo.  298.  R.  Cas.  425. 
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out  proof  of  knowledge  of,  or  acquiescence  in,  the  acts  of  the 
company,  will  not  estop  the  landowner  from  maintaining  the 
action,^  a  fortiori^  if  the  company  refuses  to  make  compensa- 
tion.* 

Batrj  or  PomirioB  udw  Umbm  frm  or  ComtrMt  with  Owmr. — ^Where  the 
condemning  party  enters  under  a  license  from  the  owner,  not 
revoked  until  the  road  is  built,'  or  under  a  valid  agreement  to 
convey  a  right  of  way,  ejectment  will  not  lie.* 

WftiTor  by  Owmr  of  PropAjsiBBt  of  Buuigoi. — The  landowner  may  waive 
prepayment  of  the  damages,  and  if,  when  doing  so,  he  permits  the 
condemning  party  to  enter  and  construct  the  improvement,  he 

1.  Bothe  V,  Dajton,  etc.,  R.  Co.,  37  maj,  under  the  statute,  couTert  into 

Ohio  St.  147,  10  Am.  &  Eng.  R.  Cas.  condemnation     proceedings.    Miane- 

396.     In  one  case  it  is  held  that  mere  apolis  Western  R.  Co.  v.  Minneapolis, 

inaction  on  the  part  of  a  landowner,  etc.,  R.  Co.,  58  Minn.  128. 

though   he   is    informed   of    the    fact  4.  Baker  v.  Chicago,  etc,  R.  Co., 

that  a  company  has  entered  or  con-  57  Mo.  265,  holding,  however,  that  an 

Btructed  its  road  upon  his  land,  will  action  for  specific  performance,  or  for 

not  deprive    him  of  his   remedies  of  damages,  will  lie. 

ejectment  or  trespass.     Childs  v.  Kan-  Exceptioiu. — Where  land  was  taken 

sas  Citj,  etc.,  R.  Co.,  117  Mo.  414.  bj  a  railroad  without  first  pajing  or 

S.  Galveston,  etc.,  R.  Co.  v.  Pfeuf-  securing  compensation,  and  the  private 

fer,  56  Tex.  66,  11  Am.  &  Eng.  R.Cas.  owner  subsequently  agreed  with  the 

373.  corporation  to  accept  a  specific  sum 

As  to  ElIiBet  of  Owner's  Appoaranco  for  the  right  of  way,  to  be  paid  within 

in    prior    condemnation    proceedings  twenty  days  after  the  issuance  of  cer- 

and   endeavors  to  increase  the  award,  tain  bonds  contemplated  by  said  cor- 

coupled  with  failure  to  forbid  or  to  en-  poration,  but  the  agreement  was  never 

deavor  to  prevent  the  construction  of  executed  by  the  payment  of  the  said 

the  road,  see  Gray  v.  St.  Louis,  etc.,  purchase-money,    it  was  held,  in  an 

R.  Co.,  81  Mo.  126,  22  Am.  &  Eng.  action    of    ejectment    by    the   owner 

R.  Cas.  106;  Lewis  v.  St.  Paul,  etc.,  against  the  corporation,  that  the  un- 

R.  Co.,  5  S.  Dak.  148,  57  Am.  &  Eng.  executed  agreement  could  not  be  set 

R.  Cas.  612 ;  McAulay  v.  Western  Ver-  up  to  defeat  plaintiff's  right  of  recov- 

mont  R.  Co.,  33  Vt.  311.  ery.     Philadelphia,    etc.,    R.    Co.   v. 

8.  Cory   V,  Chicago,   etc.,  R.  Co.,  Cooper,  105  Pa.  St.  239. 

100  Mo.  282,  44  Am.  &  Eng.  R.  Cas.  When  a  company  enters  upon  land 

183.  to  construct  its  road  without  acquiring 

Ucenso  Bntoseqnent  to  Entry. — Where  the  land  under  the  right  of  eminent 

a  company  enters   upon  land  without  domain,  but  relying  upon  the  grant  of 

the  consent  of  the  owner,  but  under  a  the  right  of  way  from  an  alleged  owner, 

subsequent  parol  license  continues  to  a  subsequent  grantee  of  the  real  owner 

occupy  and  use  it ;  completes  its  road  may  afterwards    maintain    ejectment 

over  the  same,  operates   it  for  many  against  the   company.     The  action  is 

years,  and  continues  to  operate  it,  an  not  personal  to  one  who  owned  the 

action  in  ejectment  to  recover  the  land  land   when   it  was   so   taken.    If  the 

will  not  lie,  although  no  compensation  agent  of  the  company,  at  the  time  he 

has  been  paid,  the  proper  remedy  be-  procured  the  grant  for  the  right  of  way, 

ing  an  action  for  compensation  byway  knew  that  another  than  the  grantor  had 

of  damages.     Evansville,  etc.,  R.  Co.  title  to  the  land,  the  real  owner,  though 

V.  Nye,  113  Ind.  223.  by  his  words  or  silence  he  may  have 

Revocation  of  License. — Where  a  rail-  encouraged  the  execution  of  the  grant 
road  company  enters  and  constructs  and  allowed  the  company  to  constract 
railway  tracks  on  land  under  a  mere  and  operate  its  road  for  years  with- 
license  from  the  owner,  it  acquires  no  out  objection,  is  not  estopped  from  sub- 
easement  in  the  land.  The  landowner  sequently  asserting  title.  Richards 
may  revoke  the  license  and  bring  eject-  v.  Buffalo,  etc.,  R.  Co.,  137  Pa.  St. 
ment,    which    the   railroad   company  524. 
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cannot  treat  it  as  a  wrongdoer  and  maintain  ejectment  or 
trespass.^ 

b.  Demand  of  Possession— Notice  to  Quit.— Where  the 
entry  of  the  defendant  company  was  rightful,  ejectment  cannot 
be  maintained  without  a  demand  of  possession  and  notice  to 
quit  ;*  but  where  the  condemnation  proceedings  were  void,  and 
the  company  is  aware  of  the  landowner's  claim  and  the  grounds 
thereof,  and  informs  him  that  he  will  have  to  sue  if  he  gets  any- 
thing, this  will  obviate  the  necessity  of  any  formal  demand  for 
possession.* 

c.  Assessment  of  Damages  in  Ejectment  Suit. — In  some 
jurisdictions  a  company,  sued  in  ejectment  for  land  taken  without 
making  compensation,  may  ask,  in  its  answer,  that  the  compensa- 
tion be  ascertained  and  judgment  rendered  entitling  it  to  the  land 
on  payment  thereof.  In  such  a  case  the  question  of  amount 
must  be  tried  in  the  same  manner  as  in  an  original  condemnation 
proceeding,^  and  the  damages  are  to  be  assessed  as  of  the  time  of 
the  trial.^  The  fact  that  the  answer  asks  that  such  assessment 
of  damages  be  made  will  not  defeat  the  defendant's  rieht  to 
a  second  trial,  where  plaintiff  *s  right  to  recover  is  in  issue.® 

d.  Right  to  Condemn  Notwithstanding  the  Ejectment 

Suit. — The  defendant  in  ejectment,  if  possessing  the  power  of 
eminent  domain,  may  condemn  the  property  illegally  entered 
upon,  whether  it  has  or  has  not  been  ousted  from  its  illegal 
possession.  A  judgment  in  favor  of  the  landowner  is  not  a  bar, 
in  such  a  case,  to  the  proceeding  to  condemn.'' 

e.  Staying  Execution  until  Assessment  and  Payment 
of  Damages. — In  Iowa  and  Pennsylvania  the  practice  is  to  stay 
the  execution  of  the  judgment  for  the  plaintiff  in  ejectment  for 
a  sufficient  time  to  enable  the  defendant  to  condemn  the  prop- 
erty, if  it  desires  to  do  so.®     And,  in  Florida^  the  appellate  court, 

1.  Childs  V,  Kansas  City,  etc.,  R.  the  time  of  the  original  entry  and  the 

Co.,  117  Mo.  414;  McAulay  v.  West-  assessment  of  the  damages.     Judge  v. 

ern  Vermont  K.  Co.,  33  Vt.  311.  New  York  Cent.,  etc.,  R.  Co.,  56  Hun 

S.  Chicago,  etc.,  R.  Co.   v,   Knox  (N.  Y.)  60. 

College,  34  111.  195.  6.  Kremer  v.  Chicago,  etc.,  R.  Co., 

S.  Chicago,  etc.,  R.  Co.  v.  Smith,  54  Minn.  157. 

78  III.  96.  7.  Jacksonville,    etc.,     R.    Co.     v, 

4.  Adolph  V.  Minneapolis,  etc.,  R.  Adams,  28  Fla.  631,  51  Am.  &Eng.  R. 
Co.,  42  Minn.  170.  Cas.  544. 

5.  Morin  r.  St.  Paul,  etc.,  R.  Co.,  30  The  defendant  in  the  ejectment  may 
Minn.  100,  10  Am.  &£ng.  R.  Cas.  223.  save  its  improvements,  in  such  a  case, 

Homlnal  Damagei  for  WltUioldlnf  the  by  instituting  proceedings  to  condemn. 

Land. — ^A  landowner  brought  an  action  Pittsburgh,  etc.,  R.  Co.  v.  Bruce,  102 

against  a  railroad  company  to  eject  it  Pa.  St.  23,  10  Am.  &  Eng.  R.  Cas.  i. 

from  land  occupied  for  the  purpose  of  8.  Iowa.  —  Conger    v.    Burlington, 

a  highway,  and  pending  the  action  the  etc.,  R.   Co.,  41   Iowa   419,    distin- 

company  had  the  damages  assessed  in  fished  \n  Wilson  v,  Des  Moines,  etc., 

a  condemnation  proceeding.     It  was  R.  Co.,  67  Iowa  509. 

held  that  the  plaintiff  was  entitled  to  Pennsylvania.— O^Harti  v.  PentisyU 

recover    only  nominal    damages   for  vania  R.   Co.,  2  Grant's  Cas.  (Pa.) 

the  withholding  of  the  land  between  241;  Pittsburg,  etc.,  R.  Co.  v.  Jones, 
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on  affirmance  of  such  a  judgment,  will,  in  a  proper  case,  withhold 
its  mandate  for  possession,  with  the  same  end  in  view.^ 

In  V«w  York  the  contrary  view  obtains  in  cases  where  the  original 
entry  was  clearly  unlawful  and  in  defiance  of  the  will  of  the 
owner,  the  plea  of  public  necessity  being  deemed  to  afford  no 
justification  for  preventing  the  owner  from  seeking  redress  for 
such  an  unlawful  entry  on  his  lands.^ 

4.  Lgnnction — a.  When  Proper  Remedy — la  GoBena.— An 
injunction  is  the  proper  remedy  to  restrain  the  continuous  unlaw- 
f ul  use  of  the  plaintiff  's  land  by  a  railroad  company,'  or  the 
erection  thereon  of  structures  not  authorized  by  its  charter,^ 
which  structures  will  destroy  plaintiff's  access  to  and  from  his 
land,  and  greatly  impair  his  business  facilities.^  Any  attempt  by 
a  corporation  to  avail  itself  unlawfully  of  the  statute  authorizing 
condemnation  proceedings  will  be  enjoined,  on  complaint  of  the 
landowner,  as  an  abuse  of  the  law,®  where  irreparable  injury  will 

59  Pa.  St.  433;  McClinton  v.  Pitts-  stay.  As  to  whether  the  legislature 
burg,  etc.,  R.  Co.,  66  Pa.  St.  404;  has  power  to  deprive  the  owner  of  bis 
Pittsburgh,  etc.,  R.  Co.  v.  Bruce,  102  legal  right  to  seek  redress,  and  to 
Pa.  St.  23;  Oliver  v.  Pittsburgh,  etc.,  authorize  a  railroad  company,  having 
R.  Co.,  131  Pa.  St.  408,  44  Am.  &  no  title,  and  whose  entiy  and  posses- 
Eng.  R.  Cas.  175 ;  Richards  v.  Buf-  sion  is  that  of  a  trespasser,  to  continue 
falo,  etc.,  R.  Co.,  137  Pa.  St.  524;  in  possession  of  lands  pending  con- 
Allegheny  Valley  R.  Co.  v.  Colwell  demnation  proceedings,  qucere.  Mtt- 
(Pa.  1888),  15  Atl.  Rep!  927.  ter  of  St.  Lawrence,  etc.,  R.  Co.,  133 

1.  Jacksonville,  etc.,  R.  Co.  v.  Adams,  N.  Y.  270. 

28  Fla.  631,  51  Am.  &  Eng.  R.  Cas.  8.  Murdock  v.  Prospect  Park,  etc., 

544,  holding,  however,  that  this  will  R.  Co.,  73  N.   Y.  579,   reversing  10 

be  done  only  upon  the  express  con-  Hun  (N.  Y.)  598;  Organ  v.  Memphis, 

dition  that  its  action  shall  not  inter-  etc.,  R.  Co.,  51  Ark.  235,  39  Am.  & 

fere  with  the  landowner's  right  to  sue  Eng.  R.  Cas.  75. 

for  mesne  profits  for  the  use  or  reten-  Gondexniiation  Proceedlnffi  InVlolalloi 

tion  of  the  land  by  the  company.  of  Ck>ntract  with  Owner. — Where  a  rail- 

S.  Matter  of  St.  Lawrence,  etc.,  R.  '  road  company  institutes  proceedings 

Co.,  133  N.  Y.  270;  Strong  v.  Brook-  to  condemn  land,  and  such  procetS- 

lyn,  12  Hun  (N.  Y.)  453.  ings  are  in  clear  violation  of  a  prior 

miurtratloii. — Where  a  railroad  com-  contract  between  the  railroad  company 
pany  has  unlawfully  entered  upon  land,  and  the  landowner,  the  landowner  has 
under  no  claim  or  pretense  of  right,  in  a  standing  in  equity  to  enjoin  the  pro- 
defiance  of  the  will  of  the  owner,  under  ceedings   until  the   covenants  of  the 
no  mistake  or  misapprehension,  and  contract  are  performed,  or  the  contract 
without  color  of  authority,  and  there-  is  rescinded.  Semple  v.  CIeveland,etc., 
after  commences   proceedings   to  ac-  R.  Co.,  172  Pa.  St.  369. 
quire  title  by  condemnation,  it  is  not  4.  Enfield  Toll  Bridge  Co.  v.  Hart- 
**in  possession  of  the  property  sought  ford,  etc.,  R.  Co.,  17  Conn.  40;  Penn- 
to  be  condemned,"  within  the  meaning  sylvania  R.  Co,*s  Appeal,  115  Pa.  St 
of  the  provision  of    Code   Civ.  Pro.,  514;  Bird  v.  Wilmington,  etc.,  R. Co., 
h  3379  (added  by  c.  95,  Laws  of  1890),  8   Rich.  Eq.  (S.  Car.)  ^6^  followed  in 
which  empowers  the  court  in  condem-  Payne  v.  Kansas,  etc.,  R.  Co.,  46  Fed. 
nation   proceedings   to   authorize   the  Rep.  546,  47  Am.  &  Eng.  R.  Cas.  228. 
plaintiff,  if  so  in  possession,  to  con-  5.  Crocker  v.  New  York  City,  15 
tinue  in  possession,  and  provides  that  Fed.  Rep.  405 ;  Denver,  etc.,  R.  Co. 
the  court  **  may  stay  all  actions  and  v.  Denver  City  R.  Co.,  2  Colo.  673i 
proceedings  on  account  thereof ;"  and  Charles     River    Bridge    v,    Warren 
where   such   a  case  is   presented   the  Bridge,  6  Pick.  (Mass.)  376. 
court  is  not  authorized  to  grant  such  a  6.  Central  R.  Co.  t*.  Pennsyh-ania  R. 
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result  from  a  denial  of  the  writ,^  and  an  action  at  law  will  not 
afford  an  adequate  and  complete  remedy.^  So  a  bill  for  an 
injunction  will  lie  where  the  defendants,  being  insolvent,  threaten, 
by  excavations  and  embankments  on  plaintiff 's  land,  diverting 
springs  and  streams,  etc.,  to  despoil  the  land  of  the  substance  of 
the  inheritance  and  cast  a  cloud  on  plaintiff 's  title.^ 

The  fact  that  the  owner  applies  for  compensation  in  the  con- 
demnation proceedings,  will  not  deprive  him,  pending  the  pro- 
ceedings and  before  the  assessment  of  the  damages,  of  the  right 
to  test  the  validity  of  the  taking  by  applying  for  an  injunction.^ 

AFproprlfttion  without  Condonmatioii. — Injunction  is  the  proper  remedy 
in  case  of  an  attempt  or  threat  to  enter  on  plaintiff's  land,  and 
take  permanent  possession  thereof,  for  public  use,  without  plain- 
tiff's consent,  and  without  recourse  to  a  proceeding  for  the  assess- 
ment of  damages.^ 

Co.,   31   N.  J.  Eq.  475,    reversed  on  and  place  it  beyond  the  power  or  con- 

another  point  in   32    N.  J.  Eq.   755 ;  trol  of  the  complainant.     This  would 

Moorhead  v.  Little  Miami  R.  Co.,  17  be  a  complete  severance  of  this  part 

Ohio  340;  Bonaparte  T'.  Camden,  etc.,  of  the  estate    from  the    residue,  and 

R.  Co.,  I  Baldw.  (U.  S.)  205.  destruction   of  it  in  the  character  in 

1.  Newall    V.    StafTordville    Gravel  which  he  now  enjoys  it;  the  court  has 
Co.  (N.  J.  1887),  II  Atl.  Rep.  495.  authority  to  interpose  its  arm  to  pre- 

2.  Sterling's  Appeal,  iii  Pa.  St.  35.     vent  sucn  an  act.    Scudder  f.  Trenton 
8.  Bensley  xk  Mountain  Lake  Water     Delaware  Falls  Co.,  i  N.  J.  Eq.  694. 

Co.,  13  Cal.  306.  4.  Moore    v,    Sanford,    151    Mass. 

miutratlon. — ^The  complainant  is  in  285. 
possession  of  a  farm  on  the  river  Dela-  5.  Alabama. — ^Thornton  r.  Sheffield, 
ware.    The  house  stands  on  the  bank,  etc.,  R.  Co.,  84  Ala.  109,  33  Am.  & 
not   far  from  the  commencement  of  Eng.  R.  Cas.  226. 
the  declivity.     The  bank,  along  which  Indiana. — Sidener    v.   Norristown, 
the  water  sweeps  when  the  river  is  etc..  Turnpike  Co.,  23  Ind.  623;  Mid- 
full,  is  a  green  bank ;  the  upper  part  of  land  R.  Co.  v.  Smith,  113  Ind.  233; 
which,  through  the  whole  extent  of  Indiana,  etc.,  R.  Co.  f.  Allen,  113  Ind. 
the  farm,  is  covered  with*  a  grove  of  581 ;  Lake  Erie,  etc.,  R.  Co.  v.  Mich- 
trees.    Thelowerpart,  from  the  water's  ener,  117  Ind.  465. 
edge  to  the  height  of  ordinary  fresh-  Maryland, — Piedmont,  etc.,  R.  Co. 
ets,  and  to  the  roots  of  the  trees,  has  v.  Speelman,  67  Md.  260. 
been     secured    by   covering    it    with  New    Jersey.  —  Matthiessen,    etc.. 
stones,  by  means  of  which,  in  connec-  Sugar  Refining  Co.  v.  Jersey  City,  20 
tion  with  the  trees,  the  bank  is  at  pres-  N.  J.  Eq.  247;    Pratt  v.  Roseland   R. 
ent  effectually  secured.     In  construct-  Co.,  50  N.  f.  Eq.  150. 
ing  the  raceway  of  the  Trenton  Dela-  Ohio. — Wagner  i'.  Railway  Co.,  38 
ware  Falls  Company,  to  create  their  Ohio   St.  32;    Warner  v.  Columbus, 
water  power,    as    located,  this   green  etc.,  R.  Co.,  39  Ohio  St.  70. 
bank,  part  of  which  is  immediately  in  Tennessee. —  Parker    v.    East    Ten- 
front  of  the  dwelling  house,  must  be  nessee,  etc.,  R.  Co.,  13  Lea  (Tenn.)669. 
cut  down,  and    the   trees    destroyed,  Virginia. —  Hodges    v.    Seaboard, 
which  will  greatly  expose  the  property  etc.,  R.  Co.,  88  Va.  653. 
to    the   encroachments   of   the    river.  West  Virginia. — Pierpoint  v,  Har- 
This  will  be  a  lasting  injury  to  the  in-  risville,  9  W.  Va.  215;    Boughner  v. 
heritance;   it    forms  a    clear  case  of  Clarksburg,   15   W.   Va.   394;    Mason 
waste,  over  all  which  cases  the  court  City  Salt,  etc.,  Co.  v.  Mason,  23  W. 
has  an  undoubted  jurisdiction.     The  Va.  211. 

company  seek  to  take  entire  possession  Wisconsin.  —  Lumsden  v.  Milwau- 

of  this  part  of  the  property ;  appro-  kee,  8  Wis.  485 ;    Bohlman  v.  Green 

priateit  permanently  to  their  own  use.  Bay,  etc.,  R.  Co.,  30  Wis.  105;  Church 
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"BwgKfwaX  of  DuMgw. — ^Where  the  condemning  party  neglects  or 
refuses  to  pay  or  tender  the  damages  adjudged  to  be  due  the  land- 
owner for  the  property  taken  or  injured,  it  may  be  restrained  by 
injunction  from  using  the  property  taken,^  especially  when  the 
condemning  party  has  become  insolvent.^  And  this  rule  applies 
where  the  entry  is  made  pending  an  appeal  by  the  condemning 
partv  from  the  award  of  damages ;  ^  but  whether  it  applies  where 
the  landowner  takes  the  appeal,  is  unsettled.^ 

ItMd  or  ImgvUrity. — While  the  owner  cannot,  in  many  jurisdic- 
tions, question  the  legality  of  the  incorporation  of  the  condemn- 
ing party,  or  its  right  to  condemn,  yet,  where  the  proposed  action 
in  taking  his  land  is  unauthorized  and  the  result  of  fraud,  he  may 
have  an  injunction  to  restrain  it.^  And  the  rule  is  the  same 
where  the  condemnation  proceedings  have  been  grossly  irregidar, 
oppressive,  and  not  in  accord  with  the  statute.^ 

VnlAwftd  AeU  during  Gondemnatioii  ProoMdingi. — So,  also,  trespasses  and 

other  unlawful  acts,  committed  by  the  condemning  party  during 
the  proceedings  for  condemnation,  may  be  enjoined.^ 

V.  Joint  School  Dist  No.  i3,  55  Wis.  require  notice' of  application  for  the 

399;  Uren  v,  Walsh,  57  Wis.  987  injunction  to  be  given,  wherever  it  can 

United  States, — Bonaparte  v.  Cam-  be  done,  and  save  the  complainant  from 

den,  etc.,  R.  Co.,  i  Baldw.  (U.S.)  305.  the  injury  which    he  seeks  to  avert. 

1.  Arkansas, — Organ   v,   Memphis,  Ross  t;.  Elizabeth -Town,  etc.,  R.C0., 

etc.,  R.  Co.,  51   Ark.  235,    39  Am.  &  2  N.  J.  £q.  432. 

Eng.  R.  Cas.  75.  S.  Gammage   v.  Georgia  Southern 

Georgia, — Chattanooga,  etc.,  R.  Co.  R.  Co.,  65  Ga.  614,  10  Am.  &  Eng.  R. 

V.  Jones,  80  Ga.  264;  Georgia,  etc.,  R.  Cas.  371 ;  Provolt  v,  Chicago,  etc.,  R. 

Co.  V,  Archer,  87  Ga.  237.  Co.,  69  Mo.  633. 

Iowa,  —  Richards     v,    Des  Moines  S.  Chambers  v.  Cincinnati,  etc.,  R. 

Vallej  R.  Co.,    18  Iowa  259;  Holbert  Co.,  69  Ga.  320,  10  Am.  &  Eng.  R.  Cas. 

r.  St.  Louis,  etc.,  R.  Co.,  45  Iowa  23;  376;  Irish  v.  Burlington,  etc.,  R.  Co., 

Hanson  z;.  Chicago,  etc.,  R.  Co.,  6x  44  Iowa  380;  Raj  7*.  Atchison,  etc,  R. 

Iowa  588.  Co.,  4  Neb.  ^^. 


Maryland, — Western  Maryland    R.  4.  That  it  does  apply,  see  EidemiUer 

Co.  V.  Owings,  15  Md.  199.  v.  Wyandotte  City,  2  Dill.  (U.  S.)376. 

Mississippi. — Stewart  v.   Raymond  That  it  does  not  apply,  see  Reisner  v. 

R.  Co.,   7  Smed.  &  M.  (Miss.)  568.  Strong,  24  Kan.  410,  10  Am.  &  Eng. 

'Missouri, — Kansas   City,    etc.,    R.  R.  Cas.  335. 

Co.  V.  St.  Joseph  Terminal  R.  Co.,  97  5.  Niemeyer  v.  Little  Rock  Junction 

Mo.  457.  R.  Co., 43  Ark.  in,  20  Am.  &  Eng.  R. 

New   Jersey, — Ross   v.    Elizabeth-  Cas,  174;  Cincinnati,  etc.,  R.  Co.  v. 

Town,  etc.,  R.  Co.,  2  N.J.  Eq.  422;  Danville,    etc.,    R.    Co.,  75    111.  ui\ 

Folley  V,  Passaic,  26  N.  J.  Eq.  216.  Forbes  v,  Delashmutt,  68  Iowa  164. 

Vermont. — Kendall   v.    Missisquoi,  0.  Williams    v,    Hartford,  etc.,  R. 

etc.,  R.  Co.,  55  Vt.  438,  14  Am.  &  Eng.  Co.,    13    Conn.    397;    Woodbury  v. 

R.  Cas.  423.  Marblehead  Water  Co.,  145  Mass.  509; 

West  Virginia. — Spencer  r.  Point  Carpenter  v,  Easton,  etc.,  R.  Co.,  24 

Pleasant,  etc.,  R.  Co.,  23  W.  Va.  406.  N.  J.  Eq.  249;  Milhau   v.  Sharp,  15 

Wisconsin, ^QWmsji  v,  Sheboygan,  Barb.  (N.  Y.)  193 ;  Baldwin  v.  Buffalo, 

etc.,  R.  Co.,  40  Wis.  653.  29   Barb.   (N.    Y.)   396;    Roberts   v. 

United  5/ff/«.— EidemiUer  v.  Wy-  Easton,  19  Ohio  St  78. 

andotte  City,  2  Dill.  (U.  S.)  376;  Payne  7.  Cobb  v,  Illinois,  etc.,  R., etc.,  Co., 

V,  Kansas,  etc.,  R.  Co.,  46  Fed.  Rep.  68  111.  233;  Lake  Erie,  etc.,  R.  Co.  v, 

546,  47  Am.  &  Eng.  R.  Cas.  228.  Young,  135  Ind.  426,  58  Am.  &  Eng. 

Mottoe. — In  such  cases  it  is  proper  to  R.  Cas.  665 ;  New  Central  Coal  Co.  v, 
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b.  When  Not  Proper  Remedy — ia  fl«iina. — Where  the  under- 
taking is  of  a  public  nature,  or  (if  of  a  private  nature)  where  great 
expense  has  been  incurred,^  or  where  the  condemning  party 
mstkes  a  bona  fide  claim  as  owner  or  licensee  of  the  oroperty 
entered  on,  an  injunction  will  not,  ordinarily,  be  granted.^ 

Ai^qnftte  Bcnwdy  %x  l*w. — ^An  injunction  will  not  be  granted  to 
restrain  the  occupation  of  land  sought  to  be  taken  for  public  use, 
where  the  owner  has  a  plain  and  adequate  remedy  at  law,  either 
in  the  condemnation  proceeding,'  or  by  an  independent  action  for 
damages,^  or  for  the  recovery  of  the  land.^ 

Wban  tka  Writ  would  be  UMTftiUng  to  the  complainant,  only  delaying 
and  not  preventing  the  taking  of  the  land,  it  will  not  be  granted.® 

George's    Creek    Coal,   etc.,  Co.,  37  After  Orant  of  Right  of  Way.  —  In 

Md.  537;  Althen  v,  Kelly,  32  Minn.  Rainey  v.  Baltimore,  etc.,  R.  Co.,  15 

280;   Wheeler  v,  Rochester,  etc.,  R.  Fed.  Kep.  767,  10  Am.  &  £n^.  R.  Cas. 

Co.,  13  Barb.  (N.  Y.)  227.  368,  a  landowner  granted  a  right  of  way, 

1.  Ex  p.  Martin,  13  Ark.  198 ;  Dela-  but  a  dispute  arose  between  him  and  the 

ware,  etc., Canal,  etc.,R.  Co.z;.  Raritan,  company  as  to  the    true   location  of 

etc.,  R.  Co.,  14  N.  J.  Eq.  445;  Long  the  right  of  way.     It  was  held  that  the 

Island  R.  Co.  v,  Silverstone,  64  Hun  construction  of  the  road  would  not  be 

(N.  y.)  634,  46  N.  Y.  St.   Rep.   141.  arrested  by  a  preliminary  injunction. 

Where  it  Ib   sought  to    restrain    the  where  the  determination   of  the  dis- 

prosecution  of  an  enterprise  of  a  quasi  pute  depended  upon  parol  testimony, 

public  nature,  the  court  may  also  con-  and  where  no  injury  was  likely  to  re- 

sider  how  far  public  interests  may  he  suit  that  was  not  capable  of  pecuniary 

affected  by  a  suspension  of  the  under-  compensation ;  the  court  would  reserve 

taking.    Even  where  it  has  been  finally  the  question  until  final   hearing,  but 

determined   that  a  railroad  has  been  would  require  the  company   to  give 

wrongfully  constructed  on  the  plain-  ample  security  for  all  damages   that 

tiff's  premises,  an  injunction  has  been  might  result. 

withheld  in  order  that  the  company  8.  Chicago,  etc.,  R.  Co.  v.  Chicago, 

may  proceed  to  effect  a  legal  condem-  151  111.  348;  Phillips  v.   Watson,  63 

nation  of  the  land.     Harrington  v.  St.  Iowa    28;    Detroit,    etc.,   R.  Co.   v. 

Paul,  etc.,  R.  Co.,  17  Minn.  215;  Loh-  Detroit,  91  Mich.  444;  Joplin  Consol. 

man  t;.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  Min.   Co.    v.   ]opIin,    124    Mo.    129; 

174;  Myers  v,  Duluth  Transfer  R.  Co.,  Trimmer  v.  Pennsylvania,  etc.,  R.  Co. 

53  Minn.  335.  (N.  J.  1889),  17  Atl.  Rep.  967,  39  Am. 

8.  Davis  V.  Covington,  etc.,  R.  Co.,  &  Eng.  R.  Cas.  124;  Wallace  v.  New 

77Ga.  322;  Roake  t;.  American  Tele-  Castle  Northern  R.  Co.,  138  Pa.  St. 

phone,  etc.,  Co.,  41  N.  J.  Eq.  35.  168,  47  Am.  &  Eng.  R.  Cas.  11 1. 

Oftiwjlain«.iit  must  Show  Titl0. —  In  4.  Mobile,  etc.,  R.  Co.  v,  Alabama 
Gleason  v,  Jefferson,  78  III.  399,  it  is  Midland  R.  Co.,  87  Ala.  520,  39  Am.  & 
held  that  to  entitle  a  party  to  a  per-  Eng.  R.  Cas.  117;  Corcoran  v,  Chica- 
petiial  injunction  to  restrain  the  grad-  go,  etc.,  R.  Co.,  149  111.  291 ;  Chicago, 
lag  and  improving  of  land  as  a  street,  etc.,  R.Co.  v.  West  Chicago  St.  R.  Co., 
he  must  show  that  he  is  the  owner  of  156  111.  255;  Pusey  v,  Wright,  31  Pa. 
such  land  ;  proof  merely  that  he  is  in  St.  387 ;  Tuckahoe  Canal  Co.  r.  Tuck- 
possession  will  not  be  sufficient.  So  ahoe,  etc.,  R.  Co.,  11  Leigh  (Va.)  43; 
in  Patterson's  Appeal,  129  Pa.  St.  109,  Johnson  v.  Baltimore,  etc.,  R.  Co.,  4 
40  Am.  &  Eng.  R.  Cas.  507,  it  is  held  App.  Cas.  (D.  C.)  491. 
that  where  plaintiff's  title  is  not  estab-  6.  Jersey  City  z^  Gardner,  33  N.  J. 
lished  at  law,  or  is  not  clear,  but  is  Eq.  622. 

questioned  on  the    very    ground    on  6.  niuftratlim. — A  railroad  company 

which  he  puts  it,  and   he  has  never  had,  in  good  faith,  obtained  an  assess- 

been  in  the  possession  of  the  lands,  a  ment  of  damages,  by  a  jury,  on  land 

preliminary  injunction  restraining  the  w^hich  was   necessary  for  their  road, 

construction  of  a  railroad  across  the  long  before  they  wanted  the  use  of  it ; 

lands  will  be  dissolved.  afterwards,  when  any  delay  would  have 
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Vo  fhiAeient  Iignry  or  Damage  Shown. — Where  no  appreciable  injury 
will  be  done  by  the  acts  of  defendants  that  are  threatened  to  be 
continued,  and  the  defendants  are  solvent  and  able  to  respond  in 
damages,  an  injunction  will  not  be  granted,  although  the  title  of 
plaintiff  is  undisputed.  To  justify  the  issuance  of  an  injunction 
there  must  be  cause  to  fear  irreparable  damage  for  which  courts 
of  law  furnish  no  adequate  remedy.^ 

Owner's  Conienti  Acqnieeoenoe,  or  Laohee. — An  injunction  will  not  be 
granted  to  restrain  the  use  of  land  taken  without  condemnation 
proceedings,  where  the  owner  has  conveyed  the  right  of  way,*  or 
has  entered  into  an  agreement  to  convey  it,^  or  has  in  some  other 
way  consented  to,  or  acquiesced  in,  the  taking  of  the  land  by  the 

been  injurious  to  them,  and  while  the  A  preliminary  injunction  to  restrain 
confirmation  of  the  inquisition  was  a  railroad  company  from  taking  a 
still  pending  in  the  Supreme  Court,  to  portion  of  a  lot  in  a  borough  will  not 
which  it  had  been  reserved,  they  ten-  be  awarded  where  it  appears  that  the 
dered  the  damages  assessed,  and  pro-  proposed  appropriation  will  not  pass 
ceeded  to  use  the  land.  The  court,  through  a  dwelling-house  on  the  lot, 
under  the  circumstances,  refused  to  nor  interfere  with  its  use,  or  the  use  of 
enjoin  them  from  constructing  the  any  outbuilding  or  outbuildings,  nor 
road  upon  it,  although  the  inquisition  interfere  with  access  to  the  house  or 
was  not  valid  until  confirmed,  inas-  outbuildings,  and  that  the  strip  pro- 
much  as  they  could  only  be  delayed,  posed  to  be  taken  will  be  cut  entirely 
and  could  not  be  prevented  from  finally  off  one  side  of  the  lot,  leaving  no 
obtaining  the  land.  Mercer  v.  Wil-  waste  strip  between  it  and  the  rail- 
liams,  Walk.  (Mich.)  85.  road.  Stahl  v,  Pennsylvania  R.  Co., 
1.  Thorn  v.  Sweeney,  12  Nev.  251 ;  155  Pa.  St.  309,  affirming  2  Pa.  Dist. 
O'Reilly  7/.  New  York  El.  R.  Co.,  76  Rep.  286;  Rudolph  v.  Pennsylvania 
Hun  (N.  Y.)  283;  Philadelphia,  etc.,  Schuylkill  Valley  R.  Co.,  166  Pa.  St 
R.  Co.  V.  Philadelphia,  9  Phila.  (Pa.)  430. 

?63;Hethv.  FondduLac,63Wis.  228;  S.  Cook  v.  North,  etc.,  R.  Co.,  46 

^ouisville  Southern  R.  Co.   v.  Hooe  Ga.  618;  Holbert  v.  St.  Louis,  etc.,  R. 

(Ky.  1896),  35  S.  W.  Rep.  266;  Colby  Co.,  38  Iowa  315;  Vilas  v.  Milwaukee, 

V.  Spokane,  12  Wash.  690.  etc.,  R.  Co.,  15  Wis.  233. 

niustratlons. — The  findings  of  fact  8.  Pettibone  v.  La  Crosse,  etc.,  R. 
showed  that  from  the  manner  of  con-  Co.,  14  Wis.  443;  Davis  v.  La  Crosse, 
structing  the  road  in  a  cut,  and  the  etc.,  R.  Co.,  12  Wis.  16. 
distance  that  it  would  be  from  a  uni-  Agreement  by  Husband  of  Owner. — In 
versity  building,  the  operation  of  the  Pickert  v.  Ridgefield  Park  R.  Co.,  25 
road  would  not  occasion  more  incon-  N.  J.  Eq.  316,  a  railroad  company  en- 
venience  than  the  passing  of  loaded  tered  into  a  written  agreement  for  a 
wagons  over  an  ordinary  street  in  a  right  of  way  with  a  husband  who  was 
city.  There  was  nothing  to  show  how  the  ostensible  owner, and  also  the  owner 
far  a  railroad  should  be  removed  in  of  record.  The  company  went  into 
order  to  avoid  all  interference  with  possession  and  was  proceeding  to  lay 
astronomical  instruments  or  observa-  the  track,  when  the  wife  applied  for  an 
tions,  but  it  was  found  that  for  all  injunction,  claiming  to  be  the  real  own- 
practical  purposes  for  instruction  in  er  by  an  unrecorded  deed,  and  that  the 
the  university  no  substantial  incon-  agreement  on  the  part  of  her  husband 
venience  would  result,  nor  in  the  was  without  authority;  though  it  ap- 
practical  use  of  an  observatory  upon  peared  that  she  was  cognizant  of  the 
the  university  campus.  The  injury  was  entry  by  the  company,  and  gave  no 
held  not  suf^cient  to  authorize  an  in-  notice  of  her  ownership,  nor  that  she 
junction  against  the  building  and  repudiated  the  agreement  entered  into 
operation  of  the  road.  Minnesota  Uni-  by  her  husband.  It  was  held  that 
versity  v.  St.  Paul,  etc.,  R.  Co.,  36  the  injunction  was  properly  re- 
Minn.  447.  fused. 
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condemning  party,  when  the  latter  has  expended  large  sums  of 
money  in  constructing  the  improvement,  and  the  public  interests 
have  become  involved.^  The  laches  of  the  owner  in  such  a  case 
b  a  good  defense  to  the  application  for  the  writ.* 

1.  Organ  v.  Memphis,  etc.,  R.  Co.,  A  charter  provided  that  on  tender  or 
51  Ark.  235,  39  Am.  &  Eng.  R.  Cas.  depositof  the  amount  of  damages  found 
75;  Griffin  V,  Augusta,  etc.,  R.  Co.,  due  a  landowner,  the  company  might 
70  Ga.  164;  Louisville,  etc.,  R.  Co.  v,  go  on  and  complete  the  road.  Plain- 
Stephens,  96  Kj.  401 ;  Baltimore,  etc.,  tiff,  a  landowner,  filed  exceptions  to 
R.  Co.  V,  Strauss,  37  ^d.  237 ;  Cory  the  report  of  the  viewers,  and  the  court 
V.Chicago,  etc.,  R.  Co.,  100  Mo.  282,  set  aside  the  report  and  referred  the 
44  Am.  &  Eng.  R.  Cas.  183 ;  Hentz  v,  matter  to  other  commissioners,  whose 
Long  Island  R.  Co.,  13  Barb.  (N.  Y.)  report  assessing  damages  was  con- 
646.  firmed;  but  meanwhile  the  railroad 
Dlnstratton. — Where  a  railroad  com-  had  been  completed  through  his  lands 
pan  J,  with  the  consent  of  the  devisee  and  for  a  distance  beyond,  and  the 
for  life  and  the  trustee  in  possession  of  company  was  insolvent.  An  execution 
the  property,  having  made  compensa-  was  issued  and  returned  nulla  bona. 
tion  to  them  for  their  interest,  had  en-  It  was  held  that  his  failure  to  ask  for 
tered  upon  lands  for  the  construction  the  appointment  of  a  receiver,  or  to 
of  their  road,  and  had  almost  completed  apply  for  an  injunction  while  the  road 
it,  an  injunction  sought  by  certain  was  being  constructed  over  his  land, 
persons  claiming  to  be  remaindermen,  was  not  an  acquiescence  in  the  con- 
but  whose  claim  was  disputed,  was  struction ;  tliat  he  was  still  entitled  to 
denied,  it  appearing  that  the  conduct  the  payment  of  the  damages  awarded 
of  the  railroad  company  had  been  bona  him,  and  in  default  thereof  to  an  order 
fide  and  with  due  regard  to  the  interest  restraining  the  further  operation  of  the 
of  all  the  parties.  Lanterman  v.  Blairs-  road  over  his  lands.  Evans  v.  Mis- 
town  R.  Co.,  28  N.  J.  Eq.  I.  souri,  etc.,  R.  Co.,  64  Mo.  453. 

Owner — ^When  Not  Est^n^ad. — Where  S.  Keys  v.  Marin  County,  42  Cal. 
anaction  is  brought  to  enjoin  a  railroad  252;  Traphagen  v.  Jersey  City,  29  N. 
company  from  continuing  to  occupy  J.   Eq.   206;    Reckner  v,   Warner,   22 
plaintiffs'  lands  without  making  com-  Ohio  St.  275 ;  Andrews  v.  Farmers'  L. 
pensation,  and  pending  the  action  the  &  T.  Co.,  22  Wis.  288. 
track  is  moved  back  from  the  bank  of  EzoeptUnu.  —  In    Coombs   v.    Salt 
a  river  to  avoid  the  caving  in  of  the  Lake,  etc.,  R.  Co.,  9  Utah  322,  it  was 
bank,  the  plaintiffs  are  entitled  to  an  held  thafthe  owner  of  land  who  stands 
injunction    restraining   the    company  by  and  makes  no  objection  to  the  entry 
from  occupying  the   newly    occupied  of  a  railroad  company  upon  his  land, 
lands  without  compensation,  the  pend-  and  to  the  construction  of  a  railroad 
ency  of  the  action  overcoming  any  pre-  track  thereon,  does  not  by  his  mere 
sumption   of  acquiescence  in  the  oc-  silence  and  inaction  lose  the  right  to 
cupation  of  the  lands  upon  which  the  obtain  an  injunction   restraining  the 
road  was  originally  constructed.  Organ  operation  of  such  railroad,  unless  dam- 
V.  Memphis,  etc.,  R.  Co.,  51  Ark.  235,  ages  are  paid  for  the  land.    And  in 
39  Am.  &  Eng.  R.  Cas.  75.  Westhaeffer  v,  Lebanon,  etc.,  Street 
Where  the  taking  for  public  use  of  R.  Co.,  163  Pa.  St.  54,  it  was  held  that 
an  easement  in  a  street  was  with  the  where  a  bill  in  equity  against  a  street 
knowledge  of  and  without  objection  by  railroad  company  charges    the   com- 
the  abutting  property  owner,  but  was  pany  with    constructing  an  embank- 
under  representations  that  such  taking  ment  in  front  of  plaintiff 's  premises, 
^'W  Intended  as  temporary,  and   the  thus  obstructing  the  approach  to  his 
property  was    put  to   a   considerable  house,  and  prays  an  injunction  to  re- 
public use,  an  injunction  to  restrain  its  strain  the  operation  of  the  road,  and 
further  use  should  not  be  made  man-  that  the  embankment  be  removed,  and 
datory  until  after  a  reasonable  time  in  for  general  relief,  the  bill  cannot  be 
''hich  the   easements   of  the   private  dismissed  on  demurrer  because  it  dis- 
owners  may  be  acquired.     Willamette  closes  delay  on  part  of  plaintiff  in  seek- 
Iron  Works  W.Oregon  R.,  etc.,  Co.,  ing  relief.     If  it  be  conceded  that  upon 
^  Oregon  224.  final  hearing  he  might  be  denied  the 
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c.  Jurisdiction — ^in  o«B«na. — Equity  has  not  jurisdiction  to 
restfain  the  exercise  of  the  right  of  eminent  domain,  unless  there 
18  an  abuse  of  the  power  conferred  by  law,  or  an  attempt  is  made 
to  take  and  appropriate  property  without  authority  of  law,  or  in 
a  manner  and  to  an  extent  not  authorized  by  law.*  Where  the 
proceedings  in  the  law  court  for  the  condemnation  of  land  have 
resulted  in  a  judgment  adverse  to  the  landowner,  such  judgment 
is  final,  and  a  court  of  equity  will  not  entertain  a  bill  for  an  injunc- 
tion by  the  landowner,  founded  upon  the  same  objections  urged 
by  him  in  the  court  of  law.*  Nor  will  such  f  bill  be  entertained 
pending  the  condenination  proceedings.' 

Vedsral  Conrtt. — A  federal  court  will  not  restrain  a  railroad  com- 
pany from  entering  upon  land  which  it  is  proceeding  to  condemn 
m  a  state  court.^ 

d.  Pleading — ^Purtlei  to  the  Bm. — It  would  seem  that  several  dis- 
tinct landowners  cannot  join  in  a  bill  to  restrain  the  occupation  of 

injunction  because  of  laches,  he  might  under  which  condemnation  is  sought 

yet  be  entitled  to  relief  against  the  is    constitutional,    a    court  of  equitj 

mode  of  construction  adopted  by  de-  has  no  power  to  arrest  the  proceedings 

fendant,  and  to  such  restoration  of  the  bj  injunction,  since  a  special  tribunal 

former  grade  as  might  be  necessary  to  is  empowered    to    determine    all  the 

restore  to  him  safe  and  convenient  ac-  questions    arising  under  the  inquisi- 

cess  to  his  own  home.  tion. 

1.  Illinois  Cent.  R.  Co.  v,  Chicago,  S.  Ney  v.   Swinney,    36    Ind.    454. 

138  111.  453;    Illinois  Cent.  R.  Co.  V.  See,  however,  Lake  Shore,  etc.,  R.  Co. 

Chicago,  141  111.  586,  51  Am.  &  Eng.  v.  Cincinnati,  etc.,  R.  Co.,  xi6  Ind. 

R.  Cas.  528.     In  Mason  v.   Harper's  578,  37  Am.  &  Eng.  R.  Cas.  430.     In 

Ferry  Bridge  Co.,  17  W.  Va.  396,  it  is  Chicago,   etc.,    R.    Co.  v.  Jones,  103 

held  that  equity  has  jurisdiction  to  re-  Ind.  386,  it  is  held  tliat  on  appeal  from 

strain  the  taking  or  damaging  of  pri-  the  award  of  damages  made  by  the  ap- 

▼ate  property  for  public  use  without  praisers  in  a  proceeding  to  approprii.ie 

just  compensation,  even  though  an  ac-  land  for  a  right  of  way,  the  Circuit 

tion  at  law  will  lie  for  the  recovery  of  Court  can  only  render  judgment  for  the 

damages  in  such  cases,  after  the  prop-  amount   of  compensation   found   due 

erty  has  been  so  taken  or  damaged.  the  owner;  a  judgment  enjoining  the 

OndA  Qnutak%. — In  lo-wa  a  court  oi  railroad  company,  on  its  failure  to  pay 

equity  has  jurisdiction    to  prevent  a  such   amount  within  a  certain   time, 

crossing  at  grade  by  injunction^     The  from   going  upon  or  using  such  land 

condemnation  proceeding    authorized  until  the  same  is  )>aid,  is  erroneous. 

by  statute  (Code,  §$  1244}  '245t   '^55)  ^-  I^il^on  v.  Kansas  City  Surburban 

cannot  determine  the  propriety  of  al-  Belt  R.  Co.,  43  Fed.  Rep.  109,  holding 

lowing  the  crossing.  Chicago,  etc.,  R.  that  this  results  from  the  fact  that  U.  S. 

Co.v.  Chicago,  etc.,  R.  Co.,  91  Iowa  16.  Rev.  Stat.,  4  720,   forbidding   federal 

1.  Brown  v,  Philadelphia,  etc.,   R.  courts    to   stay  proceedings  in    state 

Co.,  58  Md.  539,   10  Am.   &  Eng.  R.  courts,  except  in  bankruptcy  cases,  ap- 

Cas.    424.      In  Clark    v.    Teller,    50  plies  to  a  condemnation  proceeding  in  a 

Mich.  618,  it  is  held  that  equity  juris-  state  court.     In  Works  v.  Junction  R. 

prudence  does  not  include  the  exercise  Co.,  5  McLean  (U.  S.)  425,  however,  it 

of  eminent  domain.     The  necessity  of  is  held  that  where  the  ow^ner  of  land 

taking  property  and  the  ascertainment  about  to  be  taken  is  a  citizen  of  an- 

of  damages  are  not  cognizable  by  bill  other  state,  the  United  States  Circuit 

in  equity  brought  to  annul   the  pro-  Court  will  entertain  his  bill  for  an  in- 

ceedings  of  the  proper  tribunal.     In  junction  filed  in  the  state  where  the 

Baltimore,   etc.,    Turnpike    Road    v.  land  lies,  if  it  appears  that  the  entry 

Baltimore^  etc..  Mills   Pass.  R.  Co.,  would  work  irreparable  injury  to  the 

81  Md.  347,  it  is  held  that  where  the  law  land. 

712  Volume  VII. 


BmidiM  of  EMINENT  DOMAIN  th*  ludowBtr. 

their  lands  until  compensation  be  paid,  but  that  each  should  file  a 
separate  bill,  unless  there  is  some  grievance  common  to  all.^ 

Sdlfltaflf  of  tha  Bill,  ConpUOnt,  or  Potttion. — An  application  for  an 
injunction  to  restrain  further  proceedings  for  the  appropriation  of 
lands  for  railroad  purposes  must  be  based  upon  a  complaint  mak- 
ing a  proper  case  for  such  relief.^  Facts,  not  conclusions  of 
law,  must  be  alleged.^  Some  injury  must  be  averred  as  the 
probable  result  of  the  act  sought  to  be  restrained,^  but  the  dam- 
age complained  of  need  not  be  averred  to  be  irreparable,  if 
the  bill  is  otherwise  sufficient  ;^  alleging  a  threatened  trespass  is 
enough.®  The  anticipated  injury  must  be  plainly  described  as 
well  as  the  manner  in  which  it  will  be  inflicted,''  and  it  should  be 
shown  that  it  will  be  of  a  serious  character,^  in  which  case  it  will 
not  be  necessary  to  aver  in  addition  that  the  defendant  is 
insolvent.^ 

1.  So  held  as  to  several  lot  owners  tion  in  the  complaint  that  the  defend- 
on  a  street  taken  for  another  public  ant  threatens  to  take  possession  of  the 
use.  Moraji  v,  Lydecker,  27  Hun{N.  plaintiff's  land  "without  first  having 
Y.)  582,  II  Abb.  N.  Cas.  (N.  Y.)  398;  acquired  any  right  or  title  thereto,  or 
Nieman  v,  Detroit  Suburban  St.  R.  anj  leave  or  license  to  enter  upon  the 
Co.,  103  Mich.  256.  same,"  was  construed  as  substantially 

S.  Chicago*  etc.,  R.  Co.  v,  Jones,  stating  that  the  defendant  threatens 

103  Ind.  386.  to  take  the  land  without  first  having 

$.  Lynch  v.  Forbes,  i6i  Mass.  302 ;  paid,  tendered,  or  deposited  the  com- 

Blakeslee  v.  Missouri  Pac.  R.  Co.,  43  pensation  therefor,  as  required  by  the 

Neb.  61.  statute  as  a  condition  precedent  to  ac- 

mnstration.  —  General       allegations  quiring  any  right  or  title  thereto, 

"that  the  building  and  conducting  of  7.  Dinwiddle  v,  Roberts,  x  Greene 

said  railroad  upon  the  roadbed  of  said  (Iowa)  363 ;  Blakeslee  v.  Missouri  Pac. 

public  highway  will  work  irreparable  R.  Co.,  43  Neb.  61. 

injury  "  to  complainant  and  his  prop-  niaatmtloii. — In  an  action. by  way  of 

erty,  and  that  the  necessary  grading  injunction  to  restrain  a  railroad  com- 

aod  excavations  and  **  the  setting  of  pany  from  constructing  a  stone  arch 

poles   in    the    sidewalks,"   etc.,   will  culvert    over    a    certain  watercourse 

work  "  irreparable  Injury,"  are  insuffi-  along  its  right  of  way,  and  from  con- 

cieot   to    support  an  application  for  structing  banks  of  earth  on  each  side 

preliminary     injunction.     Borden    v,  of  such  culvert,  leaving  no  other  means 

Atlantic  Highlands,  etc.,  Electric  R.  for  the  escape  of  water  flowing  in  said 

Co.  (N.  J.  1895),  33  Atl.  Rep.  276.  stream  save  through  such  culvert,  the 

If  the  objection  is  that  the  use  pro-  complaint  is  sufficient  which  shows 
posed  is  not  a  public  one,  such  facts  that  the  culvert  would  be  insufficient 
roust  be  set  out  as  will  plainly  show  as  a  passageway  of  the  water  in  said 
the  private  character  of  such  use.  stream  during  ordinary  or  heavy  rain- 
Dunham  V.  Hyde  Park,  75  111.  371.  falls,  causing  the  water  to  be  dammed 

4.  State  r.  Eau  Claire,  40  Wis.  533,  up  and  to  overflow  lands,  destroying 
holding  that  the  erection  of  a  dam  can-  crops  and  fences;  that  such  dam- 
not  be  enjoined  on  the  ground  that  the  age  will  be  continuous  from  year  to 
act  authorizing  it  does  not  provide  year,  and  that  if  such  culvert  and  em- 
compensation  tor  lands  which  may  be  bankment  should  be  so  constructed, 
thereby  overflowed,  where  it  is  not  plaintiffs  would  be  compelled,  in 
averred  in  the  information  that  any  order  to  recover  from  defendant  corn- 
lands  will  be  overflowed,  pensation  for  the  damage  thus  sus- 

(^>  Western   Maryland     R.    Co.    v,  tained,  to  bring  numerous  suits  against 

Owings,  15  Md.  199,  the  company.     Lake  Erie,  etc.,  R.  Co. 

•.  Lewis  f'.  North  Kingstown,  16  R.  v.  Young,  135  Ind.  436. 

I*, '5-    In   Church    v.    Joint    School  6.  Kokomo  r.  Mahan,  100  Ind.  243. 

Dist.  No.  13,  55  Wis.  399,  an  allega-  9.  McPike  v. West,  71  Mo.  199,  where 
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Xfttt«n  of  DtCnuM. — ^Where  one  of  several  heirs  asks  an  injunction 
for  want  of  compensation  to  him  for  his  interest,  an  answer 
alleging  payment  to  another  of  the  heirs,  who  made  distributiony 
is  good.^  Where  the  plaintiff  relies  on  a  trespass  in  the  original 
entry,  an  answer  alleging  the  commencement,  since  the  taking,  of 
proceedings  to  ascertain  the  compensation  to  be  paid,  and  that 
the  commissioners  are  proceeding  with  all  convenient  speed,  is 
bad  ;  it  shows  no  atonement  for  the  trespass.*  Where  the  alleged 
trespass  is  sought  to  be  justified  by  alleging  a  conditional  license  to 
enter  from  the  owner,  the  burden  is  on  the  defendant  to  allege 
and  prove  a  full  compliance  with  such  condition.' 

e.  Dissolving. — A  motion  to  dissolve  the  injunction  on  the 
coming  in  of  the  answer  will  be  denied  where  the  answer  is  not 
fully  responsive  to  the  bilL* 

TlM  Vaoation  of  the  injunction,  under  a  stipulation  that  if  the 
issues  be  finally  determined  in  favor  of  the  plaintiff  the  defendant 
shall,  within  thirty  days  from  such  final  determination,  institute 
condemnation  proceedings,  does  preclude  an  appeal  being  taken.^ 

/.  Decree— Damages. — Where  the  entry  was  illegal  and 
without  proceedings  to  condemn,  on  the  perpetuation  of  the 
injunction,  plaintiff  is  entitled  to  a  money  judgment  for  the  value 
of  the  property  illegally  taken.*  Damages  are  recoverable,  though 
the  plaintiff  fails  to  establish  his  right  to  the  equitable  relief 
demanded.'' 

the  complaint  showed  that  the  defend-  cense  when  itviolates  thecondition,tDd 

ants  were  about  to  open  a  road  through  should  be  restrained  till  it  does  equity, 

plaintiff's  premises,  and  for  that  pur-  4.  Northern    Pac.  R.  Co.   v.   Bnr- 

pose  wer^  about  to  cut  plaintifTs  tim-  Hngton,  etc.,  R.  Co.,  2  McCrarj  (U. 

ber  and  hedges  and  remove  his  fences,  S.)  203,  4  Fed.  Rep.   298,  i  Am.  & 

thereby  exposing  his  crops  and  fruit  Eng.  R.  Cas.  8,  where  the  answer  did 

trees,   and  his   meadow   and   pasture  not  denj  that  the  companj  bad  at- 

lands,  to  the  depredations  of  stock.  tempted  to  take  the  land,  and  in  that 

1.  Whittlesey  v.  Hartford,  etc.,  R.  respect  did  not  fully  meet  the  allega- 
Co.,  23  Conn.  421,  followed  in  Hitch-  tions  of  the  bill. 

cock  v.Danbury,  etc.,  R.  Co.,25  Conn.  5.  Laney  v,   Rochester   R.  Co.,  24 

516.  Civ.  Pro.  Rep.  (N.  Y.  Supreme Ct)  1561 

2.  Hursh  V.  First  Div.  St.  Paul,  etc.,  Bond. — Where  there  is  no  taking  or 
R.  Co.,  17  Minn.  439,  holding  that  .a  invasion  of  plaintiff's  property,  but  only 
supplemental  answer  in  such  case,  al-  an  alleged  consequential  damage  to 
leging  that  since  the  original  answer  its  value,  which  is  conjectural  and  not 
the  commissioners  have  made  their  measurable  until  after  the  construe- 
award  of  the  value  of  the  land  when  en-  tion  of  the  road,  the  injunction  may 
tered  on  by  defendant,  and  that  the  com-  be  properly  bonded  and  the  wort  al- 
pany  is  ready  and  willing  and  thereby  lowed  to  go  on.  So  held  notwith- 
offers  to  pay  the  same  to  plaintiff,  or  standing  the  provision  of  the  La. 
bring  the  same  into  court,  states  no  Constitution,  art.  156,  providing  that 
facts  material  to  the  case  occurring  private  property  shall  not  be  taken  or 
since  the  original  answer.  damaged  for  public  use  until  compen- 

3.  Unangst's  Appeal,  55  Pa.  St.  128,  sation    is    made.    McMahon   v,   St 
holding  that  a  corporation  obtaining  Louis,  etc.,  R.  Co., 41  La.  Ann.  827. 

a  concession  to  enter  on  condition  of  0.  Gay  v.  New  Orleans  Pac.  R-  Co, 

refraining  from  a  particular  injury,  ir-  32  La.  Ann.  277. 

reparable  in  its  nature,  and  not  readily  7.  So  held  where  an  injunction  had 

estimated  in  damages,  forfeits  its  li-  been  prayed  against  further  interfer- 
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Imm  of  Quntnm  Damnifloatui. — Where  the  company  is  restrained 
until  compensation  be  made,  but  is  afterwards  permitted  to  do 
the  threatened  injury  on  securing  indemnity,  the  amount  of 
damages  is  a  matter  of  equitable  consideration  only.  In  such  a 
case  an  issue  of  quantum  damnificatus  will  be  sent  to  a  jury.^ 
Upon  such  an  issue  it  is  error  so  to  frame  the  decree  that  execu- 
tion can  be  issued  upon  it.^ 

Fatwo  BumgM  cannot  be  allowed,  and  it  is  therefore  error  to 
insert  in  the  judgment  a  provision  releasing  defendant  from  such 
damages,' 

5.  Xandamus. — Where  a  company,  whose  charter  specifies 
that  the  damages  shall  be  assessed  in  a  prescribed  manner, 
unlawfully  takes  and  occupies  land,  and  refuses  the  owner's 
demand  to  proceed  as  the  charter  directs,  the  owner  is  entitled  to 
a  mandamus  to  compel  the  performance  of  such  charter  duty  ;* 
or  he  may  treat  such  company  as  a  trespasser  and  sue  in  eject- 
ment;* or  may  bring  an  action  for  the  value  of  the  land.* 

6.  Prohibition. — Where  the  statute  under  which  the  proceedings 
are  instituted  does  not  make  adequate  provision  for  compensation 
for  lands  taken,  prohibition  lies  to  the  commissioners  to  prevent 
them  from  proceeding  with  the  assessment  of  damages.^  And 
where  a  judge  exceeds  his  powers  in  granting  an  order  for 
possession  upon  payment  of  compensation  into  court,  without 
excepting  dwelling-houses  on  the  land,  prohibition  will  lie.^  But 
where  the  court  has  jurisdiction  of  the  proceedings  to  condemn, 
prohibition  will  not  lie  to  prevent  its   exercise  because  of  the 

ence  with  an  easement    in    land  on  upon  pajment  of  the  damages  within 

which  was  a  spring,  etc.    Matthews  v,  thirty  days  after  service  of  a  copy  of  the 

Delaware,  etc.,  Canal  Co.,  20  Hun  (N.  judgment,  the  plaintiffs  shall  convey 

Y.)  427.  to  the  defendant  the  land  occupied  by 

1.  Carpenter  v.  Easton,  etc.,  R.  Co.,  it  by  deed  to  be  approved  by  the  court, 
36N.T.  Eq.  168,  holding  that  the  ob-  and  that  in  case  the  damages  are  not 
jectof  the  issue  is  merely  to  inform  paid  in  that  time,  the  plaintiffs  shall 
the  conscience  of  the  court  as  to  the  have  leave  to  maintain  an  action  of 
amount  of  compensation  which,  in  ejectment  to  recover  the  land.  Storm 
equity,  should  be  required  to  be  made ;  v.  New  York,  etc.,  R.  Co.,  83  Hun  (N. 
the  verdict    will  be    disregarded,  if  Y.)  86. 

deemed  unwarranted,  and  the  amount        4.  McDowell  v,   Asheville,   ii3  N. 

of  compensation  determined   by  the  Car.  747.    As  to  the  use  of  the  writ  to 

court,  in  its  discretion.  compel  the  appointment  of  commis- 

2.  Ward  v,  Ohio  River  R.  Co.,  35  sioners  to  assess  damages,  see  supra^ 
W.  Va.  481,  where  it  is  held  that  the  IX.  5.  d.  Order  of  Appointment — 
order  should  be  that  when  the  com-  Compelling  Appointment, 

panj  pays  to  the  owner,  or  deposits  in  5.  McDowell  v,   Asheville,   iia  N. 

court,  as  the  case  may  be,   the  sum  Car.  747. 

found  by  the  jury,  the  injunction  shall  6.  Smith  v.  Chicago,  etc.,  R.  Co., 

be  wholly  dissolved;   but  that  until  67  III.  191,  holding  that  he  is  not  driven 

that  time  it  is  continued  in  full  force  to  proceedings  by  mandamus  to  com- 

and  effect.  pel  a  condemnation. 

3.  Hedges  v.  West  Shore  R.  Co.,  80  7.  Connecticut  River  R.  Co.  v. 
Him  (N.  Y.)  310.  Franklin  County,  127  Mass.  50. 

ProvMon  Coeromg  Payment.— The  8.  McConiha  v,  Guthrie,  ai  W.  Va. 
judgment  may  properly  provide  that    134,  17  Am.  &  Eng.  R.  Cas.  i. 
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incapacity  of  a  petitioner  to  maintain  the  proceeding.^ 

7.  TrMpMt^— a.  Right  of  Action— when  Trmmm  wm  ui.— 
Trespass  on  the  case  is  the  appropriate  common4aw  remedy  for 
the  recovery  of  consequential  damages  for  an  injury  caused  by  the 
exercise  of  the  right  of  eminent  domain.'  Trespass  guare  dausum 
/regit  lies  to  recover  damages  for  the  continuance  of  an  unlawful 
occupation,  unless  within  a  reasonable  time  after  its  commence- 
ment compensation  be  made  or  tendered.* 

jotwithiUndittg  ttofentorj  BMMdy. — If  the  taking  is  unlawful  and 
without  compensation,  trespass  will  lie  in  many  jurisdictions, 
regardless  of  the  remedy  given  by  statute.^ 

A  Parties — who  aay  Snt, — Where  a  railroad  company  appro- 
priates and  uses  a  right  of  way  over  land  without  consent  or  con- 
demnation,  the  owner  of  the  land  at  the  time  may  sue  for  all 
damages  then  sustained,  even  though  he  has  conveyed  the  land 
before  suit  brought ;®  but  the  purchaser  is  the  proper  party  to  sue 


t 


1.  State  V,  Southern  R.  Co.,  lOO  Mo.  Iowa. — Heniy  v.  Dubuque,  etc.,  R. 

9;  State  V,  Baker,  20  Fla.  616,  17  Am.  Co.,   10  Iowa  540;  Birge  v.  Chicago, 

Eng.  R.  Cas.  15;  State  t>.  Columbia,  etc.,  R.  Co.,  65  Iowa  440,  20  Am.  & 

etc.,  R.  Co.,  I  S.  Car.  46.  Eng.  R.  Cas.  291. 

S.  Ai  to  Wliai  Oo&stttutM  Aettomaldit  Kansas. — Atchison,  etc.»  R.  Co.  r. 

TrfsiMMi  in  such  cases,  and  the  defenses  Weaver,  10  Kan.  544. 

which   may   be   raised,   see  Am.   and  Maine. — Hall  f.  Pickering,  40  Me. 

Eng.  Encyc.   of    Law,   title  Eminent  548.     But  see  Davis  v.  Russell,  47  Me. 

Domain.  443. 

B.  Patent  v,  Philadelphia,  etc.,  R.  Minnesota, — Adams    v.    Hastings, 

Co.,    17   Phila.  (Pa.)  291 ;  Louisville,  etc.,  R.  Co.,  18  Minn.  260. 

etc.,   R.  Co.   V.  Ryan,  64  Miss.   ^9;  New  Tork. — Blodgett  t^.  Utica,  etc., 

Ring  V,  Mississippi  River  Bridge  Co.,  R.  Co.,  64  Barb.  (N.  Y.)  580. 

57  Mo.  496;  Brink  v.  Dun  more  Borough,  North  Carolina. — Fore  v.  Wcrtem 

174  Pa.  St.  395.  North  Carolina  R.  Co.,  loi  N.  Car. 

4.  Cushman  v.  Smith,  34  Me.  347;  526.  But  see  Mclntire  v,  Westens 
Dimmick  v.  Brodhead,  75  Pa.  St.  464 ;  North  Carolina  R.  Co.,  67  N.  Car.  27S; 
Hall  V,  Pickering,  40  Me.  548,  holding  Holloway  v.  University  R.  Co.,  85  N. 
that  where  a  company  takes  exclusive  Car.  452. 

possession  of  land  under  the  right  of  Pennsylvania.  —  Bethlehem   South 

eminent  domain  it  Is  allowed  a  reason-  Gas,  etc.,  Co.  t>.  Yoder,  112  Pa.  St 

able  time  to  make  compensation;  but  136;  Keil  z^.  Chartiers  Valley  Gas  Co., 

where  the  company  enters,  wrongfully  131  Pa.  St.  466. 

claiming  title  in  fee  under  a  convey-  7V«i»«/tftf.— Duck  River  Valley  Nar- 

ance  from  the  owner  which  in  fact  row  Gauge  R.  Co.  v.  Cochnme,  3Le; 

does  not  exist,  no  time  is  allowed  to  (Tenn.)  478. 

make  compensation,  but  the  company  Washington.-^  Bellingham  Bay  R  . 

is  liable  immediately  in  an  action  of  etc.,    Co.    v.   Loose,    2    Wash.  501^: 

trespass.  Downs  v.  Seattle,  etc.,  R.  Co.,  5  Wa?l-. 

5.  GVo r^i a .—Selma,  etc.,  R.  Co.  v.  778. 

Keith,  53  Ga.  178.  Wisconsin. — Loop  v.  Chamberlain. 

Illinois.  —  Illinois,  etc.,  R.  Co.  v.  17  Wis.  504;  Rusch  v.  Milwaukee,  etc., 

Cobb,  82  III.  183;  Ligare  t>.  Chicago,  R.  Co.,  54  Wis.  136. 

etc.,  R.  Co.,  160  111.  530.  #.  Pappenheim  v.  Metropolitan  £1- 

Indiana. — Pittsburgh,  etc.,  R.  Co.  R.    Co.,    128    N.    Y.    436,    50    Am. 

V.  Swinney,  97    Ind.  58i6,    overruling  &    Eng.    R.   Cas.   260,  affirming  59 

Victory  v.   Fitzpatrick,   8  Ind.   281 ;  N.     Y.     Super.    Ct     576;     Foniyce 

McCormack  v.  Terre  Haute,  etc.,   R.  xk     Wolfe,     82     Tex.    239;   Carl   r. 

Co.,  9  Ind.  283;  Indiana  Cent.  R.  Co.  Sheboygan,    etc.,    R.    Co.,  46  Wis. 

V,  Oakes,  20  Ind.  9.  625. 
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for  damages  sustained  subsequent  to  the  sale.^  A  tenant  for 
years  may  also  sue  for  an  injury  to  his  estate  by  reason  of  such 
unlawful  entry.' 

Titte  tr  BoHMisi«A  KnoMMiy  in  Piftlatiff. — Where  a  permanent  injury 
to  the  freehold  is  claimed,  the  plaintiff  must  show  an  absolute 
freehold  title  in  himself,  and  not  merely  possession,  as  in  the  case 
of  trespass  to  a  possessory  right.^  Plaintiff  need  not  be  in  pos* 
session  when  he  brings  his  suit  if  he  was  in  possession  at  the 
time  of  the  unlawful  entry.* 

PartiM  ]>efendant. — Ordinarily  the  condemning  party  is  the  sole 
defendant,  but  when  contractors  commit  the  trespass  under 
authority  of  the  condemning  party,  the  landowner  is  not  confined 
to  his  remedy  against  the  latter;  he  may  sue  the  contractors 
alone,^  or  join  both  in  one  suit.* 

€.  Pleading.— Piftiaiiff's  picaAingt  need  not  allege  that  the  entry 
by  defendant  was  vi  et  armis,  or  contrary  to  plaintiff's  wishes,  or 
unlawful,''  or  that  the  acts  complained  of  were  negligently  done  ;• 
but  if  special  damages  are  claimed  the  facts  upon  which  such 
claim  is  based  must  be  specially  pleaded.^ 

1.  Pappenheim  v.  Metropolitan  £1,  plaintiff's  fee  in  the  land  trespassed 
R.  Co.,  128  N.  Y.  436,  50  Am.  &  £ng.  on,  the  failure  of  the  declaration  to 
R.  Cas.  a6o,  affirming- ^'^  N.  Y.  Super,  allege  that  the  plaintiff  was  in  posses- 
Ct.  576;  Fordyce  v.  Wolfe,  S2  Tex.  sion  of  the  land  at  the  time  of  the 
339.  In  Donald  r.  St.  Louis,  etc.,  R.  trespass  does  not  render  the  declaration 
Co.,  5a  Iowa  411,  it  is  held  that  a  pur-  demurrable.  See  also  Gillison  i>, 
chaser  after  the  entry  may  recover  the  Charleston,  16  W.  Va.  a82. 

value  of  the  land  appr6priated  as  well  6.  Loop  v.  Chamberlain,  17  Wis.  504, 

as  the  damages  occasioned  by  the  tres-  6.  McFadden  v.  Schill,  84  Tex.  77. 

pass  since  his  purchase,  the  court  de-  7.  Pomeroy  v.  Milwaukee,  etc.,  R. 

dining  to  pass  upon  the  vendor's  right  Co.,  16  Wis.  640. 

of  action  in  such  a  case,  as  not  being  S.  McCord  v,  Doniphan  Branch  R. 

involved  in  the  issue  before  it.     But  in  Co.,  31  Mo.  App.  9a. 

Gait  v.  Chicago,  etc.,  R.  Co.,  157  III.  9.  Cleveland,  etc.,  R.  Co.  f.  Stack* 

125,  it  is  held  that  a  purchaser  has  no  house,  10  Ohio  St.  567 ;  Wampach  v. 

right  of  action  that  occurred  before  St.  Paul,  etc.,  R.  Co.,  ai  Minn.  364, 

his  purchase.  holding  that  in  an  action  against  a 

2.  Pennsylvania  R.  Co.  v,  Eby,  107  railroad  company  for  trespass  in  con- 
Pa.  St.  166.  struct!  ng  and  operating  its  railroad  for 

S.  Waltemeyer  v.  Wisconsin,,  etc.,  six  years  upon  a  public  street  in  front 

R.  Co.,  71  Iowa  636,  30  Am.  &  Eng.  of  plaintiff's  lots,  where  the  complaint 

R.  Cas.  384;  Hanlon  v.  Union  Pac.  R.  does  not  allege  the  existence  ol  any 

Co.,  40  Neb.  53.  buildings   on   the   lots,  or  injury    to 

But  possession  under  a  claim  of  title  the  use  of  the  lets,   or  any   special 

founded  on  a  deed  purporting  to  con-  damage  whatever,  plaintiff  cannot  re- 

vej  the  premises  to  plaintiff  is  suf-  cover  for  loss  of  the  use  of  the  lots, 

ficient  prima  facie  evidence  of  title  in  loss  of  rent  of  shops,  or  loss  of  custom 

the  absence  of  evidence  of  a  better  in  business. 

title  in  some  other  person.     Carl  v.        To  set  forth  a  cause  of  action  the 

Sheboygan,  etc.,  R.  Co.,  46  Wis.  625.  gist  of  which  is  trespass  it  is  sufficient 

4.  Natches,  etc.,  R.  Co.  v,  Currie,  to  charge  the  defendant  with  a  wrong- 

6a  Miss.  506.    In  Jacksonville,  etc.,  R.  ful  entry,  without    leave    or  license, 

Co.  V.  Griffin,  33  Fla.  60a,  it  is  held  and  then  to  set  forth  the  specific  acta 

that  where  the  alleged  trespass  is  one  done  by  defendant  causing  injury  to 

constituting  a  permanent  and  neces-  plaintiff's    property,  such  as  tearing 

^'7  Injury  to  the  market  value  of  down  fences,  digging  up  and  removing 
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FlMt  or  Amww. — A  plea  of  justification  under  proceedings  to 
condemn  must  aver  notice  to  the  owner,^  and  the  presentation  of 
a  petition  for  an  assessment  of  damages.*  An  answer  denying 
that  defendant  entered  the  plaintiff's  close,  as  described  in 
plaintiff's  writ,  puts  the  plaintiff's  title  in  issue.' 

d.  Judgment. — ^The  judgment  in  trespass,  on  a  recovery  by 
the  plaintiff,  should  be  for  the  damages  sustained  by  reason 
of  the  trespass  up  to  the  time  of  the  suit ;  it  should  not  include 
the  value  of  the  property,  inasmuch  as  no  title  will  pass  to  the 
defendant  by  virtue  of  the  judgment.* 

XIX.  QuxsTiorare  the  PBocsEDnres  Oolulteballt— Gtomi  sok 

— The  rule  is  well  settled  that  if  the  court  had  jurisdiction  of  the 
parties  and  the  subject-matter,  the  validity  of  the  condemnation 
of  land  to  public  use  cannot  be  called  in  question  in  a  collateral 
proceeding.^    These  proceedings,  when  questioned  collaterally, 

the  soil,  making  excavations  and  em-  the  names  of  those  who  were  actaalljr 

iMinkments,  building  a  roadbed  for  a  sworn. 

railroad   thereon,   and  fencing  out  a  In  Logan  t^.  Vernon,  etc.,  R.  Co.,  90 

strip  across  the  land  and  excluding  the  Ind.  553,  14  Am.  &  Eng.  R.  Cas.  43,  it 

plaintiff  from  the  possession  thereof,  was  held  that  an  answer  averring  that 

Wood  f.  Michigan  Air  Line  R.  Co.,  another  company  had  duly  condemned 

81  Mich.  558;  Loop  V,  Chamberlain,  the  land  for  its  right  of  way,  and  sub- 

17  Wis.  504.  sequent ly  mortgaged  all  its  franchises 

But  a  declaration  charging  such  an  and  property  to  secure  bonds  issued 

entry,  and  the  construction  and  opera-  by  it,  and  that  at  a  foreclosure  sale 

tion  of  a  railway  on  the  land  without  under  said   mortgage    the  defendant 

making  compensation,  and  praying  an  had   purchased  all   the   property  and 

injunction  against  the  running  of  cars  franchises  of  defendant  in  foreclosure, 

until  the  damages  mav  be  assessed  and  and  in  consequence  entered  upon  the 

paid,   does   not  set  forth    a  cause  of  land   in  question  and  constructed  its 

action  in  trespass  quare  clausum  fre-  road  thereon,  was  good  on  demurrer. 

W/,  nor  can  damages  be  assessed  under  S.  Bennett   v.    Clemence,  6  Allen 

It,  as  they  could  be   in  that  form  of  (Mass.)  10. 

action.     Davis  v.  La  Crosse,  etc.,  R.  4.  Anderson,  etc.,  R.  Co.  v.  Ker- 

Co.,  13  Wis.  16.  nodle,  54  Ind.  314;  Harrington  r.  St 

1.  Peoria,  etc.,  R,  Co.  v.  Warner,  Paul,  etc.,  R.  Co.,  17  Minn.  315;  Hartx 

61   111.   53;   Canton,   etc.,    R.   Co.   v.  v.  St.  Paul,  etc.,  R.  Co.,  3i  Minn.  358; 

French,  68  Miss.  22^  following  Louis-  Fore  v.  Western  North  Carolina  R. 

ville,  etc.,  R.  Co.  V.  Dickson,  63  Miss.  Co.,   101  N.  Car,   536;   Davis  v.  La 

380.  Crosse,  etc.,  R.  Co.,  13  Wis.  16. 

a.  In  Polly  V.  Saratoga,  etc.,  R.  Co.,  Bzo^ptton. — In  Griffin  v.  Jacksonville, 
9  Barb.  (N.  Y.)  449,  it  was  held  that  etc.,  R.  Co.,  33  Fia.  606,  it  was  held 
an  averment  in  the  plea  that  there  was  that  an  action  of  trespass  by  the  owner 
a  disagreement  between  the  plaintiff  of  abutting  lots  or  blocks,  his  title  ex- 
and  defendants  as  to  the  price  of  the  tending  to  the  center  of  the  street,  to 
land,  and  that  while  such  disagreement  recover  damages  for  the  construction 
existed,  J  M,  first  judge,  on  the  peti-  of  a  railroad  on  the  street  between  the 
tion  of  the  defendants  in  writing,  duly  center  thereof  and  such  lots  or  blocks, 
issued  and  delivered  his  warrant,  etc.,  has,  to  the  extent  of  being  inconsist- 
was  a  sufficient  averment  of  the  pre-  ent  with  the  right  to  maintain  a  pos- 
senting  of  a  petition;  also,  that  it  is  sessorv  action  against  the  company, 
not  necessary  in  a  plea  to  set  out  the  the  enect  of  acting  as  a  consent  to  the 
names  and  places  of  abode  of  the  twelve  use  of  the  street  in  operating  the  rail- 
jurors  drawn  for  the  purpose  of  ap-  road  in  a  proper  manner  or  with  doe 
praising  the  value  of  land  taken  for  a  care, 
railroad.    It  is  sufficient  to  mention  0.  Cauldwell  v.  Curry,  93  Ind.  363; 
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are  protected  by  the  same  presumptions  of  regularity  as  are  ordi- 
nary judgments  in  civil  actions.^ 

Szseptloiit. — In  some  jurisdictions,  however,  the  proceeding's  may 
be  attacked  collaterally  on  the  g^rounds  of  fraud,  mistake^  want 
of  notice,*  irregularities  connected  with  the  commissioners,^  or 
the  invalidity  of  the  verdict^  Want  of  jurisdiction  may  always 
be  shown  collaterally,  for  such  a  defect  renders  the  proceedings 
wholly  void.* 

Indiana    Oolitic    Limestone   Co.    v,  53;  Chicago,  etc.,  R.  Co.  t;.  Griesser, 

Louisville,  etc.,  R.  Co.,  107  Ind.  301;  4S  Kan.  663.    That  notice  of  a  motion 

Baltimore,  etc.,  R.  Co.  v,  Compton,  to  confirm  the  commissioners'  report 

3  Gill  (Md.)  20;  Hamilton  v,  Annap-  was  not  given.     Allen  v,  Utica,  etc., 

olis,  etc.,  R.  Co.,  i  Md.  Ch.   107,  af-  R.  Co.,  15  Hun  (N.  Y.)  80. 

firmed  in  z  Md.  553;  Toledo,  etc.,  R.  1.  Chicago,  etc.,  R.  Co.  v.  Spring' 

Co.  V,  Dunlap,  47  Mich.  456,  5  Am.  field,  etc.,  K.  Co.,  67  III.  142;  Indiana 

&  Eng'  R.  Cas.  378;  Cory  v.  Chicago,  Oolitic   Limestone  Co.  v,  Louisville, 

etc.,   R.  Co.,  xoo  Mo.  282,  44  Am.  &  etc.,  R.  Co.,  107  Ind.  301 ;  Henkel  v.  De- 

Eng.  R.  Cas.  183;  People  v.  Fitch,  78  troit,  49  Mich.  249;  Leonard  v.  Sparks, 

Hun  (N.  Y.)  321;  Weinckie  v.  New  117  Mo.  103;  Sedalia  v,  Missouri,  etc., 

York  Cent.,  etc.,  R.    Co.   (Supreme  R.  Co.,  17  Mo.  App.  105.     But  it  is 

Ct.),  15  N.  Y.  Supp.  689;  Nolensville  held  in  Williams  v,  Monroe,  125  Mo. 

Turnpike  Co.  v.  Quinby,  8  Humph.  574,  that  where  the  whole  record  of 

(Tenn.)  476.  condemnation  proceeedings  is  before 

AwjflieatlOM  of  tlM  Rale. — The  rule  the  court  in  a  collateral  action,  and  it 

has  been  so  applied  as  to  overrule  ob-  embraces  a  return  of  service,  the  court 

lections  raised  collaterally  on  the  fol-  cannot  presume  that  there  is  other  evi- 

lowing  grounds :  That  the  corporation  dence  of  service. 

had  no  power  to  exercise  the  right  of  S.  Swan  v.  Chicago,  etc.,  R.  Co.,  38 

eminent  domain.     Foltz  v,  St.  Louis,  Mo.  App.  588. 

etc.,  R.  Co.,  60  Fed.  Rep.  316,  57  Am.  S.  McCoUum  t^  Uhl,  128  Ind.  304; 

&  Eng.  R.  Cas.  582.     That  the  land-  Kanne  v.  Minneapolis,  etc.,  R.  Co.,  33 

owner  was  not  personally  notified  of  Minn.  419,  23  Am.  &  Eng.  R.  Cas.  127. 

the  proceedings.    Howard  v.  State,  47  4.  Kanne  v.  Minneapolis,  etc.,    R. 

Ark.  431;    Galena,   etc.,   R.    Co.   v.  Co.,  33  Minn.  419,  23  Am.  &  Eng.  R. 

Pound,  22  111.  399.     That  there  was  a  Cas.   127 ;   Lewis    v.    St.    Paul,    etc., 

misjoinder     of     parties      defendant.  R.  Co.,  5  S.  Dak.  148,  57  Am.  &  Eng. 

Thompson  v,  Chicago,  etc.,  R.  Co.,  R.  Cas.  612. 

no  Mo.  147.    That  the  name  of  the  0.  West  v.  West,  etc.,   R.  Co.,  61 

owner  was  not  stated  in  the  petition.  Miss.  536,  holding  that  a  replication 

Mclntyre  v.  Marine,  93  Ind.  193.   That  alleging  facts  which,  if  proven,  would 

a  copy  of  the  petition  was  not  served  show  that  the  verdict  of  condemna- 

on  the  landowner.    Thompson  v.  Chi-  tion   under  which  a   railroad    claims 

cage,  etc.,  R.  Co.,  no  Mo.  147.    That  to  have  entered  land  was   in  fact  no 

the   order  appointing  commissioners  verdict  at  all,  but  merely  a  void  act 

did  not  recite  that  they  were  disinter-  of    unauthorized    individuals,   is    not 

ested.    Thompson  v.  Chicago,  etc.,  R.  an  attempt  to  attack  the  verdict  col« 

Co.,  no  Mo.   147.     That  one  of  the  laterally. 

commissioners  was  not  qualified  to  act.  6.  Embury  v.  Conner,  3  N.  Y.  511 ; 

Huling  V,  Kaw  Valley  R.,  etc.,  Co.,  Visscher  v.  Hudson  River  R.  Co.,  15 

13D  U.  S.  559,  39  Am.  k  Eng.  R.  Cas.  Barb.  (N.  Y.)  37. 
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ENGLISH  LANGUAGE. 

L   DXYBLOPMXVT  OF  THE  OU)  PBACnCOB,  72a 

n.  Pbacticx  nr  teb  XIvited  States,  721. 

CROSS-REFERENCE. 
As  to  Use  of  Abbreviations,  see  article  ABBREVIA  TIONS,  voL  i,  p.  4»- 

L  Deyslofmeet  07  THE  OLD  Peaotice. — At  some  time  in  the 
early  period  of  English  pleading  and  practice,  records  and  plead- 
ings were  written  and  preserved  in  the  Latin  language;  but 
whether  this  was  the  first  language  used  for  that  purpose,  or 
whether  the  English  language  originally  prevailed,  has  given  rise 
to  a  diflference  of  opinion.^  However  this  may  be,  the  Latin 
language  was  in  use  for  some  time  before  the  Norman  Conquest, 
after  which,  whether  as  a  natural  result  of  the  influx  of  a  conquer- 
ing people  or  by  express  operation  of  superior  force,  law-Latin  or 
Norman-French  became  the  prevailing  language  of  the  courts,  in 
which  records  and  pleadings  were  made  and  preserved,*  and  this 
practice  was  not  disturbed  until  the  reign  of  Edward  IIL,  when  a 
statute  was  passed  requiring  pleadings  to  be  in  the  English 
language,  though  they  were  to  be  entered  and  enrolled  in  Latin. 

1.  Blackstone  indicates  that  the  orig-  2.  Blackstone    says   that  it  wm  « 

inal  language  was  English.    Bl.  Com.,  «*  shameful  badge  *  *  •  of  tjrannj  or 

bk.  3,   p.  318.    For  the   other   view  foreign  servitude."  Bl.  Com.,  b»- 3' P 

see  Stephens  on  PI.  (Tyler's  ed.),  app.,  318.                                                  . 

note    14;   Anderson's    Law  Diet.,   p.  S.  Bl.  Com.,  bk.  3,  p.  318;  3^  ^'^ 

599,  title  Latin;  Abbott's  Law  Pict.,  III.,  c.  15. 
vol.  3,  p.  10,  title  Latin. 
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After  the  restoration  of  Charles  II.  the  Latin  language  was 
adopted  for  pleadings  as  well  as  for  the  record,  and  this  continued 
until  the  reign  of  George  II.,  when  another  statute  was  passed 
requiring  the  proceedings  to  be  written  in  English.* 

n.  PsACTicB  nr  THE  TTinTED  STATB8.— Several  of  the  United 
States  have  expressly  provided  by  statute  that  the  records, 
process,  and  pleadings  shall  be  in  the  English  language.*  Words 
of  foreign  origin  which  by  long  usage  have  come  to  be  commonly 
understood  as  a  part  of  the  English  fanguagey^  or  technical  expres- 

1.  4  Geo.  II.,  c.  26;  Stephens  PI.  its  meaning  or  tenor  in  English;  and 
(Tyler's  ed.)»  app.,  note  14;  Ander-  it  was  held  that  as  an  indictment  Ol- 
son's Law  Dict.i  p.  599;  Abbott's  Law  information  must  contain  a  statement 
Diet,  vol.  3,  p.  10;  I  Bishop  Cr.  Proc.  of  the  acts  constituting  the  offense  in 
343.  ordinary  and  concise  language,  and  in 
Taobnloal  Tenns  PreB«nre4.  — This  such  manner  as  to  enable  a  person  o 
statute  was  soon  followed  by  another  any  understanding  to  know  what  is 
permitting  the  use  of  technical  Latin  intended  (Penal  Code,  ^  950),  and  as 
terms,  as  they  often  had  peculiar  legal  the  Constitution  of  California  requires 
meaning  which  could  not  be  translated  judicial  proceedings  to  be  conducted, 
with  accuracy  and  clearness.  6  Geo.  preserved,  and  published  in  no  other 
II.,  c.  14.  "  than  the  English  language,  the  in- 
Convictlon  ftxr  Forg«r7 — iBstmiiiaiit  formation  was  bad.  People  t>.  Ah  Sum, 
In    Foreign     Language. — A   judgment  92  Cal.  650. 

under  conviction    of    forgery    of    an  Partly  in  BrtglliU  ftttfl  Ptotly  In  Qhlneee. 

instrument  in  a  foreign  language  was  — An   information   partly   in  English 

arrested  for    the   reason  that  the  in-  and  partly  in  Chinese  is  not  in  ordi- 

dictment  contained  no  English  trans-  nary   language  contemplated  by  the 

lation  of  the  paper.     Rex  v.  Goldstein,  statute  (Penal  Code,   f  950).     People 

3  Bred,  ft  B.  201,  7  E.  C.  L.  411.  v.  Ah  Sum,  93  Cal.  650. 

fi.  California. — Code  Civ.   Pro.,  §  Inadvertent  Use  Of  Foreign  Langnag^. 

185.  — Where  a  foreign  expression  is  care- 

Idaho, — Code   Civ,    Pro.  (1887),    ^  lessly  or  inadvertently  used,  as  in  the 

3923'  "*e  of  the  words  actio  non,  instead  of 

Michigan. — How.  Ann.  Stat.,  §  7251.  the  usual  introduction  of  special  plead- 

Missonri. — i  Mo.  Stat.  (1889),^  3240.  ing  in  bar  **  that  the  plaintiff  his  action 

New  Hampshire. — Pub.  Stat.  (1891),  aforesaid  thereof  against  the  defend- 

p.  ai8,   ^i.  ant  ought  not  to  have  and  maintain,'' 

New  York, — i   Bliss  Annot.   Code  this  will  not  vitiate  the  pleading  where 

(4th  ed.),  §  22.  it  requires  no  skill  to  see  the  mistake 

Utah. — Comp.  Laws,  vol.  2  (1888),  and  where  the  case  is  correctly  under- 

§3oj8.  stood  by   the  court,  notwithstanding 

Vermont. — Rev.  Law  (1880),  ^  691.  the  unauthorized  use  of  the  language; 

Wisconsin.  —  San.   &   Ber.    Annot.  and  the  court  may  order  such  a  plead- 

Stat.,  ^  257S.  ing  to  be  amended.    Berry  v.  Osborn, 

Independent  of  Statntee.— It  is  also  28  N.  H.  388. 

said    that,  independent    of    statutory  3.  <<T8." and** Tefinie"fbr<' Against." 

regulation,  the  general  American  rule  — Under  a   statute  providing  that  all 

is   that    pleadings  should   be   in   the  pleadings  and  writs   must  be    in  the 

English    language,     i   Bishop    Crim.  English  language,  the  use  of  the  ab- 

Proc.,  f  342.  breviation  vs.  and  the  word  versus  for 

Doenment  Set  Out   In  Chineee.  —  A  the  English  word  '^against"  is  not  im- 

Chinaman  was  convicted   of  perjury  proper.    Smith  v.  Butler,  25  N.  H.  521. 

for  false  swearing  with   regard   to  a  •*  fto.  "  for  "  And  so  Forth." — The  ab- 

paper  written  in  the  Chinese  language,  breviation    **&c."    is  Latin,    but    its 

The  information  gave  no  translation  meaning  **  and  so  forth,"  like  many  of 

of  the  paper  into  the  English  language,  the  best  words  of  the    language,  has 

but  instead  contained  a  photographic  been  naturalized  in  English,  and  its  use 

copy  thereof  without  any  allegation  of  is  proper  under  a   statute   requiring 
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sions  applicable  to  peculiar  kinds  of  business,  are  permitted  to 
be  used.* 

TMhnioal  Ltgtl  Izpraiioiii. — In  some  of  the  states  it  is  also  provided 
that  technical  legal  expressions  are  excepted  from  the  provisions 
of  the  acts  restraining  the  use  of  any  other  than  the  English 
language.* 

Vvmurioal  Fifir«m  are  a  part  of  the  English  language,^  and  some 
of  the  states  make  statutory  provision  for  the  expression  of  num- 
bers by  Roman  and  Arabic  numerals  and  of  words  by  commonly 
known  abbreviations.^ 

pleadings  and  writs  to  be  in  the  latter  were  descriptive  of  the  wheat,  reqtiir- 

language.     Berry  v,  Osborn,  28  N.  H.  ing  oral  evidence  of  their  meaning  in 

i^.  See  also  article  Abbreviations,  the  business  of  dealing  in  wheat,  and 

vol.  I,  p.  43.  that  such  oral  evidence  need  not  be 

A.D.  and  Anno  DomlBL — **A.D."znay  stated  in  the  pleading  in  which  the 

be   used  for  "Anno  Domini  "  or  for  written  agreement  was  set  out  in  kaec 

the  English  meaning,  "  In  the  jear  of  verba,  but  that  the  meaning  might  be 

our  Lord."     Brown  v.  State,  16  Tex.  proved  on  the  trial  for  the  purpose  of 

App.   245;   Com.    V,  Clark,  4  Cush.  enabling    the  court  to  interpret  the 

(Mass.)  596.     So  also  the  words  Anno  words.     Berry     v.     Kowaiskj    (Cal. 

Domini  have  become  incorporated  in-  1891),  27  Pac.  Rep.  286.     See  also  Cal- 

to  the   English   language.      State  v,  lahan  z\  Stanley,  57  Cal.  476. 

Gilbert,  13  Vt.  650.  2.  Michigan. — How.  Annot.  Stat,§ 

*'AllM"inIndlctm«nt.— "The  word  7251. 

alias  has  become  familiar  as  equivalent  Missouri. — Stat.  (1889),  ^  3240. 

to   *  otherwise    called*   or   *  otherwise  Vermont, — Rev.  Law   (1880),  6 691. 

known  as,*  and  may  properly  be  treat-  8.  Kelly  v.  State,  3    Smed.  k  M. 

ed  as  having  in  use  in    pleadings  in  (Miss.)  525;  State  v.  Hodgeden,  3  Vt. 

English  acquired  that  import."     Ken-  485 ;  State  v.  Seamons,  i  Greene  (Iowa) 

nedy  v.  People,  39  N.  Y.  251.  419;   Com.   v.  Smith,  153  Mass.  loa. 

1.  In   an  action  for  a  breach  of  a  See  also  article  Indictments. 

contract,   the  complaint  alleged   that  Statutory  in  England.— A  rule  in  Eng- 

the  plaintiff  had  paid  to  the  defendant  land    restraining    the    expression  of 

a  certain  sum  of  money  for  the  right  numbers  by  figures  was  not  a  regula- 

and    privilege   of    delivering    to    the  tion  of  the  common   law,  but  was  a 

defendant  a  certain  amount  of  wheat;  statutory  regulation  which  has  since 

continuing,    the    complaint    alleged:  been  repealed.    Kelly  ».  S tote, 3 Smed. 

**  said    contract    is    in   the   following  &  M.  (Miss.)  525. 

words  and  figures:  to  wit,  •  *  *  Re-  4.   C<i/f/<7ri»iVi.— Code  Civ.  Pro.,  ^185. 

ceived  of  A.  Gerberding  $100.00,  for  Michigan. — How.  Ann.  Stet.,^735'' 

which  I  allow  him  the  privilege  of  de-  Missouri. — Stat.  (1889),  f  3240. 

livering  me  at  any  time  within  30  days  New  Tork. —  i  Bliss.  Annot  Code 

from  date,  500  tons  S-87  wheat,  etc."  (4th  ed.),  f  22. 

Upon  special  demurrer  on  the  ground  Wisconsin. — San.  &Ber.  Annot  Stat, 

that  the  complaint  was  ambiguous,  un-  %  2578. 

intelligible,  and  uncertain,  the  court  See  also  article  Abbr«viations,to1. 

held  that  the  words  or  abbreviation  S-87  1 1  P*  4^- 
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ENGROSSING. 

See  article  MONOPOLIES. 


ENLARGEMENT  OF  TIME. 

See  article  TIME  TO  PLEAD. 


ENTERING  APPEARANCE. 

See  article  APPEARANCES,  vol.  2,  p.  $89. 


ENTRIES. 


As  to  Entering  Judgments t  Orders ^  and  Decrees ^  see  articles  DECREES^  vol. 
5,  p.  946;  JUDGMENTS;  ORDERS, 
Entry  in  Records,  see  article  RECORDS. 
Entry  of  Dejault,  see  article  DEFAULTS,  vol.  6,  p.  i. 


ENTRY  AND   DETAINER. 

Sec  article  FORCIBLE  ENTRY  AND  DETAINER. 


ENTRY,  WRIT  OR 

By  S.  B.  Fishbr. 

I  DmnTiov,  724. 
n.  Whsv  thb  Wbit  Lie%  724. 

m  PABTIE8,  725. 

lY.  FOBM  OF  WSIT,  725. 

y.  Dbolasatiov,  726. 
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Deflnitioii.  ENTR  Y»    WRIT  OF.  Whm  tke  Writ  Um. 

Vt  PLXA0,  727. 

1.  Nontenure,  727. 

2.  Nul  Disseisin,  727. 

Vn.  Amevdmevts,  728. 
ym  Wbits  of  Svtbt  to  FoBSCLoa  MbBTOAOEi^  728. 

1.  Generally,  728. 

2.  Nature  of  Writ,  729. 

3.  Notice,  729. 

4.  Parties,  729. 

I.  Depivitiok. — A  writ  of  entry  is  a  writ  used  in  a  form  of  real 
action  brought  to  recover  the  possession  of  lands  from  one  who 
wrongfully  withholds  the  same  from  the  demandant.*  Writs  of 
entry  are  now  abolished  in  England,^  but  are  still  in  use  in  a 
modified  form  in  several  of  the  United  States.* 

n.  Whxv  the  Writ  Lies. — Where  a  party  has  possession  under 
claim  of  title  he  may  maintain  this  action  as  against  one  who  has 
entered  under  no  leg^l  clalm.^  A  merely  equitable  estate  is  not 
sufficient  to  maintain  the  action,'^  nor  is  a  mere  claim  of  ease- 

1.  Black's  Law    Diet. ;  Bouv.   Law  Tilson  v.  Thompson,  10  Pick.  (Mass.) 

Diet. ;    Rapalje    &    Lawrence's    Law  359;  Nichols  v.  Todd,  2  Gray  (Mass.) 

Diet.  568;  Porter  v.  Perkins,  5  Mass.  234; 

The  object  of  the  writ  was  to  regain^  Brewer  x^.  Stevens,  13  Allen  (Ma8S.^346. 
the  possession  of  lands  of  which  the  New  Hampshire. — Aldrich  v.  Par- 
demandant,  or  his  ancestors,  had  been  sons,  6  N.  H.  555;  Bean  v.  Moulton, 
unjustly  deprived  by  the  tenant  of  the  5  N.  H.  450;  Balfej  «.  March,  3N.  H. 
freehold,  or  those  under  whom  he  274;  Mills  v.  Peirce,  2  N.  H.  9;  Ed- 
claimed,  and  hence  it  belonged  to  the  munds  v.  Griffin,  41  N.  H.  $2^\  Mel- 
possessory  division  of  real  actions.  It  cher  v.  Flanders,  40  N.  H.  139. 
decided  nothing  with  respect  to  the  Tliere  maj  Be  a  PoueBflory  Ttfel«,  the 
right  of  property,  but  only  restored  holder  of  which  may  be  treated  by  the 
the  demandant  to  that  situation  in  true  owner  as  a  tort  feasor,  but  which 
which  he  was  (or  by  law  ought  to  have  will  avail  such  holder  in  maintaining 
been)  before  the  dispossession  com-  an  action  of  trespass  or  a  writ  of  entrj 
mitted.  3  Bl.  Com.  180;  Black's  Law  against  a  stranger.  Perry  v.  Weeks, 
Diet.  425.  137  Mass.   587.    See  also  Currier  v. 

3.  On  account  of  its  dilatoriness  and  Gale,  9  Allen  (Mass.)  %2i ;  Jackson  v. 

the  niceties  required  in  the  pleadings,  Boston,  etc.,  R.  Corp.,  i  Cush.  (Mass.) 

the  writ  of  entry  fell  into  disuse   in  575;  Litchfield  t*.  Scituate,  136 Mass. 3^ 

England  long  before  it  was  expressly  6.  Chapin  t'.  First  Universalist  See., 

abolished.      It  was  succeeded  by  the  8  Gray  (Mass.)  580;  Wilson  v.  Black, 

writ  of   assize   invented   by    Glanvil^  104  Mass.  406;  Eastman  t>.  Fletcher.  45 

chief  justice  to  Henry  IL,  which  was  Me.  302;  Dyer  v.  Toothaker,  51  Me. 

also  abolished  by  Stat.  3  &  4Wm.  IV. I  380;   Sawyer  v.   Skowhegan,  57  Me. 

c.  27,  4  36.     The  remedy  now  is  gen-  500;  Ela  x\  Pennock,  38  N.  H.  154- 

erally  by  ejectment.  See  also  Poignard  r.  Smidi,  6  Pick. 

3.  See  statutes  of  Maine,  New  (Mass.)  17*;  Hill  ff.  Payton,  3  Mass. 
Hampshire^  and  Massachusetts.  See  559;  Russell  v.  Lewis,  2  Pick.  (Mass.) 
also  Potter  v.  Baker,  19  N.  H.  166;  508;  Shaw  v.  Wise,  10  Me.  113;  P"^' 
Hodgkins  v.  Price,  137  Mass.  13;  chard  r.  Brown,  4  N.  H.  397;  Wilkes 
Sherman  v.  Galbraith,  141  Mass.  440.  v.  Ferris,  5  Johns.  (N.  Y.)  335;  I^^^^'- 

4.  Massachusetts.  —  Provident  Sav.  Sy bourn,  7  T.  R.  2 ;  Goodtitle  :•.  Jones, 
Inst.  V.  Burnham,  128  Mass.  458;  Hub-  7  T.  R.  47 ;  Doe  v.  Wharton,  8T.  R-2- 
bard  v.  Little,  9  Cush.  (Mass.)  471;;  IlilIaasaitfliiMctiB,  hoWever,  an  equi- 
Wolcott  V.  Ely,  2  Allen  (Mass.)  338;  table  defense  to  a  writ  of  entry  is  held 
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(n^Qt.^  A  purchase  under  ^  void  judgment  will  not  confer  9,  right 
qI  entry ,^  nor  will  ^  mere  entry  upon  land  under  a  defectively 
executed  deed*  not  followed  by  acts  of  ownership  or  continued 
possession.^ 

m,  PAi^T^V. — As  a  rule  the  action  will  not  lie  in  favor  of  one 
who  claiai^  less  than  a  freehold  estate,^  nor  against  one  claiming 
less  than  a  freehold  estate,^  unless  the  one  in  possession  has 
ousted  the  demandant,^  but  it  is  provided  by  statute  in  some  juris- 
dictions that  one  or  more  tenants  in  common,  joint  tenants,  or 
copartners,  may  bring  a  writ  of  entry  for  the  particular  estate  to 
which  they  are  entitled  J 

Qm  Batitlad  to  aa  Brtite  in  BwaiiMlinr  only,  subject  to  an  existing  life 
estate  in  another,  cannot  maintain  a  writ  of  entry  against  one 
rightfully  In  possession  under  the  life  estate.® 

IV.  Pow  ttff  Win. — A  writ  of  entry  must  be  in  the  form  of  an 
attachment  and  summons^  or  of  an  original  summons,  and  must 
be  served  in  a  manner  appropriate  to  the  form  used.^ 

go9d  bj  9tatut«.    Nott  v,  Sampson  i7at  H  Ti  xo;  Butrick  v.  Tilton,  iai 

Mfg.  Co.,  142  Ma99.  479.  Mass.  93;   Dewey  v.  Browo,  2   Pick. 

1.  Frovideut  Sav.  lust,  v,  Buraham,  (Mass.)  387;  Chandler  v.  Simmons,  97 

198  Ma83.  458;  Morgan  v.  Moore^  3  Mass.  50B;  Swanr.  Stephens,  99  Mass. 

Qrajr  (Mass.)  319;  Cole  v,  Easthanii  7;  Backus  f.  Chapman,  iix.Mass.  386. 

124  Ma9S.  307 ;  Merrimack  Hirer  Locks,  Contra. — As  to  tenants  in  common, 

etc.  V.  Nashua,  etc.,  R.  Co.,  104  Mass.  Hills  v.  Doe,  6  N.  H.  328. 

i;Kexuiiston  v.  Haxm^orcU  5^  N.  H.  ft.  To  sustain   such   an  actios    the 

^;  ElUol    V.   Heath,  6  N.   H.  426;  plaintiff  must  not  only  prove  that  he 

Woodman  v.  Lane,  7  N.  H-  341 ;  Ayer  has  such  an  estate  in  the  demanded 

V.  PhiUipSi  69  Me.  5,0.  premises  a»  he  claims,  but  he  must 

9«  Sh^efev  v.  Gates,  a  B.  Mon.  (Ky.)  al^o  pvove  that  at  the  time  ol  suing  out 

458.  his  writ  he  had  a  right  of  entry  into 

9«  Kic|iQl4  Vh  To<id,  a  Gra^  (MsMsa.)  the  demanded  premises.    Sylvester  v, 

Sig.  Sylvester,  83  Me.  46. 

i.  F^y  V,  Taft,  la  CimIv  (Mass.)  lik  0%m  of  X>«atli  of  a  demandant  In  a 
44&  See  also  Merrill  v.  BuUock,  105  writ  of  entry,  pending  the  suit*  bis 
Mum.  486;  Webster  v,  GiUnan,  \  Story  executor  or  administrator  may  be 
(U.S.)  499.  admitted  under  the  statute  to  prose- 
Ik  Matthews  v,  Demerritt,  aa  Me.  cute  the  action  for  the  benefit  of  those 
31a;  Kerley  v.  Kedey,  13  Allen  (Mass.)  interested  in  the  estate.  Ladd  v.  San- 
a86;  Creighton  v.  Proctor,  la  Cush.  boro,  5  N.  H.  337. 
(Maaift.)  438L  %.  Richardson  v.  Rich,  66  Me.  249. 

6.  Wyman  v.  Brown,  501  Me.  139;  Thus  a  writ  of  entry  in  the  form  of 

Gr^oiy  V*  To«ter,  24  Me.  3P8.  a  writ  of  summons  and  attachment,  on 

&I  Hnjimliiwtta  thifi  was  formerly  which  aa  attachnaent  is  actually  made, 

the  rule  ^  to  a  tenant  at  wilL,  but  by  must  by  statute  be  served  by  deUver- 

statute  the  writ  now  Hes  against  such  ing  to  the  defendant  or  leaving  at  hifl 

tenant.    Dolby    v.    Miller,     a    Gvay  last  and  usual  place  of  abode  an  origi- 

(Mass.X  135.  oai  summons,  and  a  service  by  copy 

%.  Butrick  V.  Tilton,  141  Mass.  9^;  will  not  support  a  judgment  againsi 

Oxnard  v.  Kennebeck    Purchase,   19  hjjn  on  default.    Wilbur  t^.  Ripley„  ia4 

MaAs,  179;  Chandler  v.  Simmons*  97  Mass.  4^. 

Has^  50B.  MBiot  in  EooA  —  Bov  TUctn.  AAtaa- 

k  T«iuM  Ul  OoBnioii  may  bring  the  tage  Of. — A  defect  in  form  or  service 

writ  without  joiniag  his  cotenants,  but  of  a  writ  which  is  amendable,  or  which 

he  i&  entitled  to  recover  only  the  un-  may  be  waived  by  the  party  suffering, 

divided  portion  to  which  he  proves  a  is  a  matter  of  abatement,  and  can  be 

suflicient  title.    Pub.  Stat.  Mass.,  c.  taken  advantage  of  by  a  plea  or  motioa 
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y.  SlGLABATIOV. — Four  things  are  essential  to  a  good  declaration 
in  a  writ  of  entry :  a.  The  premises  demanded  must  be  dearly 
described.^  b.  The  estate  which  the  demandant  claims  in  the 
premises  must  be  stated,  whether  it  be  a  fee  simple,  a  fee  tail, 
for  life,  or  for  years ;  and  if  for  life,  then  whether  for  his  own  life 

or    that    of    another.*    c.  An  allegation  that    the    demandant 
was  seised  of  the  estate  claimed  within  twenty  years.'    d.  A 

in  abatement — not  by  motion  to  dis-  which  was  delivered  to  the  defendant 

miss.     Richardson  v.  Rich,  66  Me.  249.  set  forth  that  the  action  was  brought 

1.  Wyman  v.  Brown,  50  Me.  139.  to  recover  lot  number  ^wentj-one,  in 

As    to    descriptions    of    demanded  the  third  range.     Upon  a  demurrer  to 

premises,  see  Willey  v.  Nichols,  59  Me.  a  plea  in  abatement,  this  was  held  to 

253;    Baker  v.    Bessey,   73   Me.  472;  be  a  fatal  variance.  Lyman  r.  Dodge, 

Woodman  v.  Lane,  7  N.   H.  241 ;  Ly-  13  N.  H.  197. 

man  v.  Dodge,  13  N.  H.  197;  Howard  A  General    Deecilptlon  of  the   land 

V.  Holy  Cross  College,  116  Mass.  117;  demanded  may  be  restricted  and  re- 

Silloway  v.  Hale,  8  Allen  (Mass.)  61.  strained  by  a   particular  description. 

And   see  Adams   v.  Froth ingham,   3  Woodman  v.  Lane,  7  N.  H.  241. 

Mass.  353.  2.  Rev.  Stat.  Mass.  1882,  c.  173,  ^2; 

"When  lands  are  demanded,  the  de-  Rev.  Stat.  Me.  1883,  c.  104,  $  3;  Wy- 

scription  of  them  must  be  so  certain  man  v.  Brown,  50  Me.  139. 

that  seisin   may  be  delivered   by   the  Inception  of  Title. — The  demandant 

sheriff  without   reference   to  any  de-  need  not,  however,  show  the  inception 

scription  dehors  the  writ."    Atwood  if.  of  his  title.    Pub.  Stat.  Mass.  (1882),  c. 

Atwood,   22   Pick.   (Mass.)   287.    See  173,  §  2;  Rev.  Stat.  Me.  (1883), c.  104, 

also  Riley  v.  Smith,  9  Allen  (Mass.)  ^  3. 

370;  Howard  v.  Holy  Cross  College,  The  Word  **Fee, "  without   any  ad- 

116  Mass.  117;  Cleaveland  v,  Flagg,  4  junct  or  limitation,  describes  the  same 

Cush.  (Mass.)  76;  Cornells.  Jackson,  quantity  of  estate  as   the  term  "fee 

9  Met.  (Mass.)  150 ;  Sparhawk  v,  Bagg,  simple."     When  the  plaintiff  in  a  real 

16  Gray  (Mass.)  583;  Elliot  v.  Heatli,  action  demands  possession  of  a  parcel 

6  N.  H.  427.  of  land,  with  the    buildings  thereon, 

ninstrattons. — ^The  description  in  a  giving  a  proper  description  by  metes 
writ  of  entry  of  the  demanded  prem-  and  bounds,  and  duly  alleges  that  he 
ises  as  **a  certain  parcel  of  land,  with  was  seised  thereof  in  his  demesne  as  of 
the  buildings  thereon,  situate  in  Boston,  fee  and  mortgage  within  twenty  years 
and  bounded  southerly  by  Eliot  street,  last  past,  and  was  disseised  by  defeod- 
twenty  feet;  westerly  on  a  passageway  ant,  his  declaration  is  not  bad  on  de- 
six  feet  and  nine  inches  in  width,  sixty-  murrer  under  the  statute  requiring  him 
one  feet  eleven  inches;  northerly  on  a  to  **set  forth  the  estate  he  claims  in 
passageway  three  feet  wide,  nineteen  the  premises,  whether  in  fee  simple, 
feet  nine  inches ;  and  easterly  by  a  line  fee  tail,  for  life,  or  for  years.** 
through  the  center  of  the  brick  parti-  Jordan  v.  Record,  70  Me.  529. 
tion  wall,  sixty-one  feet  two  inches;  A  Tmstee  Holding  tlie  Legal  Title  to 
with  the  appurtenances  thereto  be-  land  need  not  set  forth  in  a  writ  of 
longing,"  is  sufficiently  certain.  Riley  entry  that  he  is  trustee.  Simpsons. 
V.  Smith,  9  Allen  (Mass.)  370.  Dix,  131  Mass.  179. 

It  is  no  ground  for  demurrer  that  in  8.  Pub.  Stat.  Mass.  (1882),  ^  2;  Rev. 

a  writ  of  entry  it  is  not  alleged  that  Stat.    Me.    (1883),    c.    104,    ^§  2,  4; 

the  land  demanded  is  in  the  county  in  Sedgw.  &  Wait  on  Tr.  Tit.  to  Land,  4 

which  the  action  is  brought;  it  is  suf-  430;    Wyman  v.  Brown,  50  Me.  139; 

ficient  if  the  land  is  described  as  being  Hewes  v.  Coombs,  84  Me.  435;  Bussey 

in  a  town  which  is  within  the  county,  v.  Grant,  20  Me.  281 ;  Morse  v.  Sleeper, 

Martin  v.  Martin,  51  Me.  366.  58  Me.  335;  Jordan  v.  Record,  70  Me. 

In  a  writ  of  entry  the  plaintiff  de-  529 ;   Stanley    v.   Perley,  5  Me.  369. 

manded   lot  number  twenty,   in    the  See  also   Wolcot   v.  Knight,  6  Mass. 

third  range,  being  the  lot  upon  which  418;    Barber  v.  Root,  10  Mass.  260; 

the  defendant  resided.     The  summons  Tappan  v.  Tappan,  36  N.  H.  98;  Mc- 
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disseisin  by  the  tenant.^ 

TL  Plbab — 1.  Hontennre. — ^A  party  in  possession  as  tenant  at 
will,  or  for  a  term  of  years  only,  may,  in  a  writ  of  entry,  plead  non- 
tenure  and  defeat  the  writ.^  The  effect  of  the  plea  of  nontenure 
to  a  writ  of  entry  differs  in  the  several  states;  in  some  it  is 
regarded  as  being  of  the  nature  of  a  plea  in  abatement,^  while  in 
others  it  is  considered  a  good  plea  either  in  bar  or  abatement.^ 

S.  Hvl  Sisaeisin. — If,  on  a  writ  of  entry,  the  tenant  pleads  the 
general  issue  or  nul  disseisin  only,  he  is  thereby  estopped  to  deny 
his  possession  under  claim  of  freehold,'^  unless  he  files  a  dis- 
claimer.^   The  plea  of  nul   disseisin  puts  the  whole   title    in 


Daniel  v.  Cater,  21  N.  H.  237;  Wen- 
dell V.  Moulton,  14  N.  H.  573 ;  Waldo 
V.  Mitchell,  24  N.  H.  229. 

Want  of  Sncdi  Avennent,  How  Cured. — 
The  want  of  an  averment  in  a  writ  of 
entry  of  seisin  within  twenty  years  is 
cured  by  a  verdict  that  the  demandant 
was  disseised  within  that  time.  Elliot 
V.  Heath,  6  N.  H.  426. 

Wliere  tbe  Demandant  CountB  upon  Hla 
OwnSelaln,  without  stating  his  title,  the 
tenant  cannot  plead  that  he  claims  by 
a  particular  title,  setting  it  out,  and 
then  allege  matter  in  estoppel.  Pot- 
ter v.  Baker,  19  N.  H.  166. 

1.  Rev.  Stat.  Me.  (1883),  c.  104,  §  2; 
Pub.  Stat.  Mass.  (1883),  c.  173,  §  2; 
Wyman  v.  Brown,  50  Me.  139;  Jordan 
V.  Record,  70  Me.  529;  Barber  v. 
Root,  10  Mass.  260;  Tappan  v.  Tap- 
pan,  36N.  H.  98;  Rowell  V.  Small,  30 
Me.  30;  Porter  v.  Cole,  4  Me.  20. 

2.  Gibson  v.  Bailey,  9  N.  H.  174; 
Mills  V.  Peirce,  2  N.  H.  10;  Sperry 


tenure  and  cannot  be  given  in  evidence 
under  the  general  issue.  Walcirtt  v. 
Spencer,  14  Mass.  409.  See  also  Burn- 
ham  V.  Howard,  31  Me.  569;  Bailey  v. 
March,  3  N.  H.  274;  Brinley  v.  Whit- 
ing, 5  Pick.  (Mass.)  348;  Eldridge  v, 
Acocks,  2  Pick.  (Mass.)  319. 

5.  Maine. — Bennock  v,  Whipple,  12 
Me.  346;  Blake  v.  Dennett,  49  Me. 
102;  Colburn  v,  Grover,  44  Me.  48; 
Stewart  v,  Davis,  63  Me.  539;  Hatch 
V.  Brier,  71  Me.  542;  Perkins  v.  Raitt, 
43  Me.  280;  Gammon  v.  Huff,  67  Me. 
184. 

Massachusetts, — ^Devens  v.  Bower, 
6 Gray  (Mass.)  126;  Swan  v,  Stephens, 
99  Mass.  7;  Higbee  v.  Rice,  5  Mass. 
344;  Washington  Bank  v.  Brown,  2 
Met.  (Mass.)  293;  Tyler  v.  Hammond, 
II  Pick.  (Mass.)  193;  Stevens  v,  Win- 
ship,  I  Pick.  (Mass.)  318;  Russell  v, 
Lewis,  2  Pick.  (Mass.)  510. 

New  Hampshire, — Melcher  v.  Flan- 
ders, 40  N.  H.  139;  Gibson  v,  Bailey, 


V,  Sperry,  8  N.  H.  480;  Whidden  v.     9  N.  H.  168;  Tappan  v.  Tappan,  36  N. 


Proctor,  17  N.  H.  90. 

8.  Stark  v.  Brown,  40  N.  H.  345; 
Mills  V.  Peirce,  2  N.  rf.  10;  Tappan  v. 
Tappan,  31  N.  H.  41;  Brown  v,  Milti- 
more,  2  N.  H.  442;  Wheeler  v.  Bates, 
21  N.  H.  460;  Newbegin  t/.  Langley, 
39  Me.  200;  Hatch  v.  Brier,  71  Me. 

543- 
4.  Fiedler  v.  Carpenter,  2  Woodb. 

&M.  (U.  S.)  211;   Fales  v.  Gibbs,  5 

Mason  (U.  S.)  465;  Porter  v.   Rum- 

mery,  10  Mass.  64.     Contra^  Keith  v. 

Swan,  II  Mass.  216. 


H.  98;  Wiggin  V.  Smith,  54  N.  H.  213. 

Since  special  pleading  was  abolished 
by  Mass.  Stat.  1836,  c.  273,  a  tenant 
in  a  writ  of  entry  may  rely  on  the 
defense  of  nontenure,  etc.,  under  the 
general  issue  of  nul  disseisin,  on  fil- 
ing a  specification  of  such  defense. 
Wheelwright  v.  Freeman,  12  Met. 
(Mass.)  154. 

6.  Blake  v.  Dennett,  49  Me.  102; 
Perkins  v.  Raitt,  43  Me.  280. 

Where,  on  writ  of  entry,  defendant 
disclaims  as  to  part    and   pleads   the 


Ouster  Ponding  Writ. — If,  pending  a  general  issue  as  to  the  residue,  and  a 

writ  of  entry,  the  tenant  is  ousted  by  verdict   is   rendered   in   favor  of    de- 

t  stranger  having  a  better  title,  or  if  mandant,  for  the  whole,  the  verdict  is 

the  land  is  recovered  against  him  by  a  not  invalid,  but  he  may  have  judgment 

stranger,  this  will  abate  the  writ,  but  for  the  parcel  intended  to  be  found,  if 

in  both  cases  the  fact  must  be  specially  material   for  a   sufficient    description 

pleaded  as  having  occurred  pending  exists,  upon  entering  a  remittitur  as  to 

the  writ,  or  after  the  last  continuance,  the  residue.     Odlin  xk  Gove,  41  N.  H. 

It  resembles  the  common  plea  of  non-  465,  77  Am.  Dec.  773. 
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issue.^  And  the  tenant  can  maintain  the  issue  either  upon  the 
failure  of  the  demandant  to  show  title  in  hims^f,  or  by  cvi4€fice 
of  title  in  the  tenant.* 

TQ.  AimBlCBVTS. — The  declaration  in  a  writ  of  entry  for  land 
in  fee  may  be  so  amended  as  to  claim  merely  a  life  estate  either 
in  the  whole  or  in  a  part  of  the  land.'  If  the  declaration  omits  to 
allege  seisin  of  demandant,  and  disseisin  by  tenant,  the  defect 
may  be  supplied  by  amendment,^  and  it  is  held  by  the  decisions 
in  one  state  that  wnere  some  of  the  demandants  who  have  jomed 
in  the  writ  are  not  entitled  to  recover, such  writ  maybe  amended 
by  striking  out  the  names  of  those  parties.^  In  other  states, 
however,  the  right  to  such  amendment  is  denied,* 

llitnurtwt  HiBMUMid. — A  writ  erroneous  by  reason  of  its  comoiaiid 
to  Attach  the  defendant's  property,  and  for  want  thereof  to  take 
the  body,  may  be  amended  by  striking  out  the  aitemative 
command^ 

TIZL  WBin  OF  BvTBT  TO  Edbecixmi  MoBve^eBi — 1.  Oemrally.— 
As  between  the  mortgagor  and  mortgagee  the  fee  of  the  estate 
passed  at  common  law  to  the  mortgagee  at  the  time  of  the  execu- 
tion of  the  deed,  and  he  might  maintain  a  writ  of  entry,  unless 
there  was  an  c^eement  to  the  contrary,  before  or  after  condition 

broken,  against   the    mortgagor,*   or   against    the  mortgagor's 

• 

A  mortgage  of  real  estate  is  a  good  however,    plead   a    subsequentlj  ac- 

defense  to  a  writ  of  entry,  without  a  quired  title.     Bailey  v.   March,  3  N. 

disclaimer  of  absolute  title  in  fee  sim-  H.  274;  Parlin  v.  Hajnes,  5  Me.  178. 

pie.    Hoxie  v,  Finney,  11  Oray  (Mass.)  tn  MaBa>chua€ftt»  the  tenant  may,  by 

51 1.  statute,  show  any  defense  under  the 

1.  Croacher  v.  Oesting,  143   Mass.  plea  of  nul  disseisin  by  filing  a  apecifi- 

195 ;  Russell  v.  Le"v('is,  2  Pick.  (Mass.)  cation  thereof.     Wheelwright  v.  Free- 

510.  man,  12  Met.  (Mass.)  154. 

4.  Croacher  v.  Oesting,   143   Mass.  8.   Howe  v.  Wildes,  34  Me.  566. 

195 ;  Swan  «;.  Stephens,  99 Mass.  7.  And  4.  Rowell  v.  Small,  30  Me.  30. 

see  Hall  v.  Dodge,  38  N.  H.  346;  Tut-  5.  Thayer  v.  Hollis,  3  Met.  (Mass.) 

tie  v.  Brown,  14  Pick.  (Mass.)  516.  369;    Rehoboth     v.    Hunt,    i    Pick. 

Under  the  plea  of  nul  disseisin,  the  (Mass.)  224.       • 

defendant  cannot  defeat  the  action  by  6.  Treat   v.   McMahon,  2  Me.  120; 

showing    title    in    a    stranger  under  Pickett  v.  King,  4  N.  H.  212. 

whom  he  does  not  show  title  in  him-  Wliere  One  of  Two  Bemandanli  VUp 

self,  unless  such  title  proves  that  the  pending  the  writ,  the  court  may  permit 

plaintiff  was  not  seised  within  twenty  tlie  striking  out  of  the  name  of  tht 

years.      Hewes    v.    Coombs,   84  Me.  deceased  and  otherwise  so  amending 

434;  King  V.  Barns,  13  Pick.  (Mass.)  that  the  action  may  stand  as  if  com- 

24;  Kenniston  t;.  Hannaford,  55  N.  H.  menced    by    the    survivor.    Treat  ». 

268;    Brinley    v.    Whiting,    5    Pick.  Strickland,  23  Me.  234,    See  also  Han- 

(Mass.)    348.      See   also  Gammon   t;.  cock  v.  Went  worth,  5  Met.  (Mass.)  44&. 

Huff,  67  Me.  184;  Clark  v.  Pratt,  55  Tenant  Porcliaalng  Bight  of  One  Da- 

Me.  546*  Wiggin  v.  Smith,  54  N.  H.  mandant. — If,  pending  a  writ  of  entry 

213;  Enneld  v.  Permit,  8  N.  H.  512.  by    several    demandants,    the   tenant 

Under  the  general   issue,  it  is  not  purchase  the  right  of  one  of  them,  the 

competent  for  the  tenant  to   give  in  writ  may  be  amended  by  striking  out 

evidence  a  deed  from  the  demandant  that  one.     Chadbourne  v.  Rackliff,  30 

or  his  ancestor,  made  after   the  dis-  Me.  354. 

aeiain  committed  to  a  stranger.    Wol-  7.  Clement  r.  Clement,  18N.H.611. 

cot  V,  Knight,  6  Mass.  418.     He  may,  8.  Hobart  v.  Sanborn,  13  N.  H.226; 
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alienees.^ 

SL  Hatnre  of  Writ — The  writ  in  such  cases  differs  from  an  ordi* 
nary  writ  of  entry,  being  in  the  nature  of  a  bill  in  equity,  and  is 
governed  in  general  by  the  same  rules  as  to  parties  and  relief.* 

8.  Hotice.'* — The  mortgagor  in  possession  is  not  entitled  to  notice 
to  quit  as  a  prerequisite  to  a  writ  of  entry  to  foreclose.' 

4.  Parties. — The  demandant  must  be  the  holder  of  the  legal 
estate  at  the  (ifne  the  action  is  commenced,^  but  the  writ  may  be 
maintained  on  a  mortgage  against  the  tenant  in  possession,  even 
though  he  is  not  the  holder  of  the  equity  of  redemption.* 

A  writ  of  entry  to  foreclose  a  mortgage  cannot  be  maintained 
against  a  tenant  at  will  or  for  years  if  he  is  willing  to  give  up 
possession.* 

One  Joint  Tenant  cannot  iBaintain  aloBe  a  writ  of  entry  to  fojneclose 
a  mortgaged 

Hartshorn  v.  Hubbard,  2  N.  H.  453;  v.  Parker,  12  Gray  (Mass.)  53;  Young 
Blanej  v.  Bearce,  2  Me.  132.  See  also  v.  Miller,  6  Gray  (Mass.)  152. 
Groton  t*.  Boxborough,  6  Mass.  50;  A  Second  Mortgagee  may  bring  a 
Goald  V,  Newman,  6  Mass.  239.  writ  of  entry  against  tiae  first  mort- 
*'  A  mortgagee  ti|  fee  niay  enter  im-  gagee,  and  owner  of  the  equity  of  re- 
mediately  after  the  execution  of  the  demption,  to  foreclose.  Cochran  v, 
mortgage,  put  out  the  mortgagor,  and  Goodell,  131  Mass.  464;  Kilborn  t;. 
receive  the  profits,  if  there  be  no  agree-  Robbins,  8  Allen  (Mass.)  466.  See 
ment  to  the  contrary ;  and  if  the  mort-  also  Cronin  v.  Hazletin^,  3  Allen 
gagor  refuse  to  quit,  the  mortgagee  (Mass.)  324. 
may  have  trespass,  or  a  writ  of  entry,  #-  Tuttle  v.  Lane,  17  Me.  437. 
to  recover  against  him  as  a  disseisor."  6.  Wheelwrights.  Freeman,  12 Met. 
Hobart  v.  Sanborn,  13  N.  H.  226.  See  (Mass.)  154;  Raynham  v.  Snow,  12 
also  Newall  v.  Wright,  3  Mass.  138.  Met.  (Mass.)  157,  note. 
1.  Stewart  v,  Davis,  63  Me.  539.  If,  however,  such  tenant  denies  the 
The  mortgagee  will  not  be  pr£-  mortgag-ee's  right  and  refuses  to  give 
vented  from  bringing  a  writ  of  entry  possession,  a  writ  of  entry  may  be 
bj  the  fact  that  he  has  already  entered  maintained  against  him  as  tenant  of 
upon  the  premises  for  the  purpose  of  tlxe  freehold  by  disseisin.  Wheel- 
foreclosure.  Smith  Charities  v.  Con-  wright  v.  Freeman,  12  Met.  (Mass.) 
nolly,  157  Mass.  272.  154;    Johnson    v.    Phillips,    13    Gray 

3.  Cochran   v.   Goodell,  131   Masa.  (Mass.)  198. 

464;  Webster  v.  Vandeventer,  6  Gray  7.  Webster  v.  Vandeventer,  6  Gray 

(Mass.)  428;    Holbrook    v.    Bliss,    9  (Mass. )  428;  Blake  f.  Sanborn,  8  Gray 

Allen  (Mass.)  69;  Treat  v.  Pierce,  53  (Mass.)  154. 

Me.  71,  Two    mortgagees    holding    several 

A  writ  of  entry  may  be  used  to  €n-  mortgages  given  at  the  same  time  are 

force  a  foreclosure,  and  wlien  so  used,  tenants  in  common  and  may  join  in  a 

it  is  held  to  be  **  for  the  most  part  writ  of  entry  to  foreclose.     Cochrane, 

governed  by  the  same  rides  of  plead-  Goodell,  131  Mase.  464. 

ing  and  practice  as  when  the  title  of  Separate  Enforcement  of  Rights. — Each 

the  demandant  is  absolute."     Green  v.  mortgag^ee  is  entitled  to -enforce   his 

Cross,  45  N.  H.  581.  See  also  Bickford  rights   in   his   own  name.     Gilson  v, 

V.  Daniels,  2  N.  H..  71.  Gilson,  2  Allen  (Mass.)   115;  Burnett 

8.  Smith  Charities  v.  Connolly,  157  v.  Pratt,  22  Pick.  (Mass.)  556. 

Mass,  272;  Hcibapt  v.  Sanborn,  13  N.  Contra. — In  JVew  Hamps/i ire ^  yvhere 

H.  226.     See  also  Tuttle  v.  Lane,  17  two  or  more  are  intereated  as  mort- 

Me,  437.  gagees    all     must    join.     Johnson    v, 

4.  Boone,   Law  of  Mortg.,    f   206;  Brown,  31  N.  H.  405;  Noyest^.  Bamet, 
Somes  V,  Skinner,  16  Mass.  348 ;  Adams  57  N.  H.  605. 
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I  Scope  of  Abtiolb,  731. 
IL  B10HT8  OF  AsneHSEB  nr  Coubtb  of  Law,  731. 

1.  Recognition  and  Protection  of  Equitable  Rights,  731. 

2.  Suit  by  Assignee  in  Name  of  Assignor,  733. 

a.  In  General,  733. 

b.  Effect  of  Right  of  Assignee  to  Sue  in  His  Own  Nam,  734- 

c.  Particular  Choses  in  Action,  735. 

d.  Death  of  Assignor,  lyj, 

e.  Rationale  and  Consequences  of  the  Rule,  737. 
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3.  Control  of  Suit,  739. 

m.  BieHT  OF  A88ieNE£  DT  E^iriTT,  74O. 

1 .  No  Remedy  at  Law,  740. 

2.  Legal  Remedy,  741. 

3.  Assignee  of  Afortgage,  744. 

4.  Assignee  of  Patent,  744. 

IV.  BieHT  OF  ASSIONEE  TO  SUE  DT  OWH  HAXE,  744. 

1.  Generally,  744. 

2.  Assignability  of  Subject-matter  as  Test  of  Right,  747. 

3.  Effect  of  Statutes,  748. 

Y:  Actiok  bt  Beal  Pabtt  nr  Iktebest,  749. 

1.  Who  Is  Such  Party,  749. 

2 .  Effect  of  Legislation  ,751. 

3.  Assignee  as  '* Real  Party,"'  752. 

4.  Assignment  for  Purposes  of  Collection,  753. 
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VI  Pebxissive  and  Maitdatobt  Statxttes,  754. 
yn.  Effect  of  Fobm  ob  Maeheb  of  AsnGiniEET,  756. 

ym.   ASSIONIIEET  OF  CAUSE  OF  ACTIOE  ABIBIKa  DT  TOBT,  7$7. 

IX.  Hecessitt  of  Pbokise  bt  OB  HoTicE  TO  Debtob,  758. 
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1.  Generally,  766. 

2.  Assignor  as  Party ,  766. 

a.  In  General,  y66. 

b.  Interest  Remaining  in  Assignor,  768. 

c.  Assignment  Absolute,  769. 

d.  Mortgage  Foreclosure,  771. 

3.  Assignee  as  Party,  771. 

4.  Effect  of  Assignment  Pendente  Lite,  772. 

a.  In  General,  772. 

b.  Plaintiff  Parting  with  all  Interest,  772. 

c.  Costs,  774. 

5.  Amendments  as  to  Parties,  775. 

XIV.  Pleadiho,  775. 

1.  General  Requirements,  775. 

2.  Necessary  Allegations — Fact  of  Assignment,  776. 

3.  Manner  or  Form  of  Assignment,  778. 

4.  Execution  and  Delivery,  778. 

5.  Nature  of  Plaintiff' s  Title,  779. 

6.  Consideration  of  Assignment,  779. 

7.  Notice  to  Debtor  or  Promise  to  Pay  Assignee,  780. 

8.  Pleading  Defenses,  781. 

a.  In  General,  781. 

b.  Denial  of  Fact  of  Assignment,  781. 

r.   Denial  of  Validity  of  Assignment,  782. 

d.  Denial  of  Right  to  Maintain  Action,  783. 

XV.  FLEADnre  and  Pboof,  785. 

XVI  PBOVmCE  OF  COUBT  AND  JUBT,  786. 

CROSS-REFERENCES. 

Ai  to  General  Assignments,  see  article  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  vol.  2,  p.  865. 
Suits    by    Assignees    in    Federal    Courts,    see    UNITED  STATES 

COURTS. 
Other  Topics  Related  to  this  Subject,  see  articles  CREDITORS' 
BILLS  AND  FRAUDULENT  CONVEYANCES,  vol.  5.  p. 
388;  EXECUTIONS;  FORECLOSURE;  INSURANCE; 
JUDGMENTS ;  LIS  PENDENS ;  FUNDS  AND  DEPOSIT 
IN  COURT;  NEGOTIABLE  INSTRUMENTS ;  PARTIES; 
PATENTS ;  SETOFF  AND  COUNTERCLAIM, 

L  Scope  or  Aeticle. — This  article  will  treat  of  the  effect  of  the 
assignment  of  a  right  or  thing  in  action  on  proceedings  at  law  and 
in  equity,  the  equitable  or  statutory  rights  of  the  assignee  to  sue 
in  his  own  name  or  in  that  of  the  assignor,  and,  generally,  of  the 
pleading  and  practice  in  suits  or  actions  to  enforce  the  right 
assigned  when  different  from  procedure  in  other  cases. 

n.  Rights  of  Assignees  in  Covets  of  Law — 1.  Beoognition  and 
Protection  of  Equitable  Eights. — Choses  in  action  or  things  incapable 
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principle  the  assignee  of  a  mortgage,  or  of  the  debt  secured 
thereby,^  or  the  assignee  of  a  policy  of  insurance,  unless  aided 
by  statute,  must  pursue  his  remedy  in  the  name  of  the  mortgagee, 
or  of  the  insured  • 

V.  Thompion,  43  N.  H.  373;  Jackson  judgment.     Bradlej  v.  Chamberlain, 

V.  Smith,  52  N.  H.  9.  31  Vt.  468. 

Pallvre    to    S«titni    fezMutfon.  —  In  Actum   fttr   Btoapo. — Where  an  is- 

Woodman  v.  Jones,  8  N.  H.  344,  It  si gnee  recovers  judgment  in  the  name 

was  decided  that  an  action  against  a  of  his  assignor,  takes  out  a  rtf .  ^^r.,  noti- 

sheriff  for  not  returning  an  execution,  fies  the  sheriff  of  his  equitable  interest, 

brought  in  the  name  of  a  nominal  partj  and  the  latter  allows  the  defendant, 

having  no   interest,   might  be  main-  whom  he  has  arrested,  to  escape,  the 

tained,  and  (apparently  on  the  author-  assignee    may    maintain    the    acdoo 

ity  of  Harrington  v.  Ward,  9  Mass.  251)  against  the  sheriff  in  the  name  of  the 

that  the  right   could    he   maintained  assignor.     Martin  v.  Hawks,  15  Johns, 

only  in  the  name  of  such  plaintiff.    But  (N.  Y. )  405. 

in  Page  t'.  Thompson,  43  N.  H.  373,  1.  The    assiepment  of  a  note  and 

the   court  said   that    the    opinion   in  mortgage,   with  authority   to  the  as- 

Woodman  r.  Jones,  8  N.  H.  344,  so  far  signee  to  foreclose,  will  not  transfer  the 

as  it  applied  to  the  right  of  the  real  legal  estate  so  as  to  enable  the  assignee 

plaintiff  to  sue  in  his  own  name,  was  to   maintain  an  action  of  ejectment 

extrajudicial,  and  that  it  was  greatly  Cottrell  v.  Adams,  2  Bias.  (U.  S.)S51- 

weakened,  if  not  overthrown,  by  Ly-  An  equitable  assignee  of  a  niort|rage 

ford  V,  Dunn,  32  N.  H.  81,  in  which  of  personalty  cannot  maintain  lb  ac- 

case  it  appeared  that  a  debt,  for  the  tion  in  his  own  name  for  conrersion 

recovery  of  which  a  suit  was  pending,  of  the  mortgaged  property,  Baker  t. 

had  been  assigned  to  the  plaintiff  and  Seavey,  163  Mass.  522 ;  but  must  sue 

the  assignment  placed  on  file,  and  that  In  the  name  of  the  aseignor,  Crain  r. 

in  the  execution  the  sheriff  was  ordered  Paine,  4  Cush.  (Mass.)  483.    But  see 

to  cause  the  same  to  be  levied  and  paid  Rigney  v.  Lovejoy,  13  N.  H.  247;  Page 

to  the  assignee,  and  in  which  it  was  v.  Pierce,  26  N.  H.  317;  Southerin  r. 

held  that  the  assignee  was  to  be  re-  Mendum,5  N.  H.420:  Smithr.Moote, 

garded  as  the  creditor  to  whom  the  11  N.  H.  55. 

execution  was  to  be  paid  and  satisfied,  AH  Aarignmettt  of  a  DoM  locurX  ty 

and  levy  of  the  execution  and  delivery  HortgafO,  in  the  absence  of  some  aftree- 

of    seisin     were     properly    made    to  ment  to  the  contrary,  is  an  equitable 

him.  assignment  of  the  mortgage,  atid  the 

An   Aaatgneo    of  Sxooutloika    cannot  assignee  of  the  debt  may  use  the  name 

maintain  a  suit  in  his  own  name  on  a  of  the  mortgagee  to  enforce  the  moft- 

constable's  lx)nd  for  failure  of  the  lat-  gage  at  law.     Graham  v.  Newman,  21 

ter  to  collect  and  pay  over.     The  suit  Ala.  497 ;  Edgerton   r.  Young,  43  111. 

must  be  in  the  name  of  the  assignor  464.     And   see   Bryant    f .  Damon,  6 

for  the  use  of  the  assignee.     Jones?*.  Gray  (Mass.)   564;  Young  v.  Miller, 

Com.,  2  Litt.  (Ky.)  357.  6  Gray  (Mass.)  152;  Cutler  v.  HaTcn, 

Aotton  for  Negloct  to  Lory  of  Botim  8 Pick.  (Mass.)  490;  Wardens.  Adams, 

Szeeutlon. — The   assignee  of    a   judg-  15  Mass.  233 ;  Crane  v,  March,  4  Pick, 

ment  may  maintain  an  action  against  (Mass.)  131. 

the  officer  for  neglect  to  levy  the  exe-  S.  Uitim&oo  POUeiM. — ^The  common- 
cution  or  to  make  proper  return  in  the  law  rule  that  the  assignee  of  a  con- 
name  of  the  judgment  creditor.  Chase  tract,  negotiable  instruments  excepted, 
V.  Plymouth,  20  Vt.  469.  It  was  also  could  maintain  no  action  upon  it,  ex- 
held  in  this  case,  upon  the  authority  of  cept  in  the  name  of  the  original  con- 
McGregor  V.  Walden,  14  Vt.  450,  that  tracting  party,  applies  to  policies  of 
the  assignee  might  have  maintained  the  Insurance,  though  In  terms  made  to 
action  in  his  own  name.  the    party  assured  and    his    assigns. 

An  Aetioii  a^aUiBt  a  ShOilff  mr  Failure  Rollins  v.  Columbian  Mot.  F.  Ins. 

to  Pay  Oror  Piroeoeda  obtained  by  exe-  Co.,  25  N.  H.  204;  Pierce  v.  Nashua 

cution  may  be  brought  either  in  the  F.   Ins.  Co.,    50  N.   H.  297;  Sanders 

name  of  the  creditor  of  record  or  in  r.   Hillsborough  Mnt.  F.  Ins.  Co.,  4f 

the  name   of  the  real  owner  of  the  N.  H.  243;   Wilson   v.   Hill,  3  Met. 
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d.  Death  of  Assignor.— If  the  assignor  be  dead,  the  assignee 
may,  as  a  general  rule,  proceed  in  the  name  of  the  assignor's 
personal  representative.^ 

e.  Rationale  and  Consequences    of   the  Rule. — ^The 

reasons  variously  assigned  for  thus  allowing  the  assignee  to  use 
the  name  of  the  assignor  are  that  the  latter  stands,  with  relation 
to  the  former,  in  the  position  of  trustee,  agent,  attorney,  or  the 
like,*  and  it  has  been  held  that,  by  the  fact  of  assignment,  the 
assignor  authorizes  the  assignee  to  use  his  name  in  any  legal 
proceeding  which  may  become  necessary  to  give  full  effect  to 
the  assignment;'  that  the  name  of  the  assignor  may  be  so  used 

(Mass.)  66;  Foster  v.  Equitable  Mut.  F.  The  Donee  of  a  Promluory  Note  maj 

Ins.  Co.,  2  Gray  (Mass.)  216.     See  also  sue  on  it,  in*the  name  of  the  adminis- 

article  Insurance.  trator  of  the  donor  and  against  the 

Effsot  of  Asirtgnment  of  Polloy. — '*The  consent  of  the  administrator.     Grover 

familiar  principle  of  the  common  law  v.  Grover,  34  Pick.  (Mass.)  261. 

is  that  a  chose  in  action  is  not  assign-  An    Aaslgnee  of  a  Bank  Aoconnt,  by 

able,  so  as  to  vest  by  the  assignment  a  Deliverj  of  the  book  and  an  order  for 

right  of  action   in  the   assignee.     A  the  payment  of  the  deposit,  may  sue 

policy  of  insurance  does  not  constitute  the  bank  after  the  death  of  the  assignor 

an  exception  to  the  general  rule.     It  in   the   name    of    the    administrator. 

has  been  repeatedly  adjudged  that  an  Foss  v.  Lowell  Five  Cents  Sav.  Bank, 

action  on  a  policy  of  insurance  will  11 1  Mass.  285. 

not   lie  in  the  name  of  the  assignee.  3.  Parsons  v.  Woodward,  33  N.  J. 

The  suit  must  be  brought  in  the  name  L.  196 ;  Sloan  v.  Sommers,  14  N.  T.  L. 

of  the  parties  originally  insured,  and  510;    Eastman    v.    Wright,    6    rick, 

they  will  not  be  suffered  to  prejudice  (Mass.)   316;    Amherst   Academy    v. 

or  defeat   the  right  of  action.     (Car-  Cowls,  6  Pick.  (Mass.)  437;  Mosher  v. 

ter  V,  United  Ins.  Co.,   i  Johns.  Ch.  Allen,   16  Mass.  452 ;  Pitts  v.  Holmes, 

(N.  Y.)  463;  Granger  v,  Howard  Ins.  10  Cush.    (Mass.)  92;    Waterman   v, 

Co.,  5  Wend.  (N.  Y.)  200;  Jessel  v.  Williamson,  13  Ired.    (N.    Car.)   198; 

Williamsburgh  Ins.  Co.,   3   Hill    (N.  McKinney  v.  Alvis,  14  HI*  33*,  Pick- 

Y.)  88;  Howard  v,  Albany  Ins.  Co.,  ford  v.  £wington,  4  D.    P.   C.   453; 

3  Den.   (N.  Y.)  301.)     To  avoid   this  Winch  v.  Keeley,  i  T.  R.  619. 

difficulty,  the  charters  of  many  modern  In  Smith  v,  Russell,  17  Conn.  107, 

insurance  companies  contain  a  clause  the  court  said  that  in  modern  times- 

that  the   assignee   of   a   policy,   hav-  an  assignment  is  looked  upon  rather 

ing  the  same  confirmed  to  him,  *  shall  as  a  power  of  attorney  authorizing  the 

be  entitled  to  all  the  rights  and  privi-  assignee  to  sue  for  a  recovery  in  the 

leges,  and  be  subject  to  all  the  liabili-  name  of  the  assignor  than  as  such  a 

ties,   to  which  the  original   party  to  transfer  as  will  be  of  any  benefit  to  the 

whom  the  policy  issued  was  entitled  assignee  in  a  court  of  law. 

under  the  act. '    This  clause  author-  8.  Phillips  ik  Wilson,  25  111.  App. 

izes  an  action  on  the  policy  assigned  427;    Orr  v.    Thompson,   9  111.   452; 

in  the  name  of  the  assignee,  and  is  so  Eastmanr'.Wright,  6Pick.(Mass.)  316. 

far  an  alteration  of  the  rule  of  common  Indonement  of  Note. — If  the  payee  of 

law.     Ferriss  v.  North   American  F.  a  negotiable  promissory  note  puts  his 

Ins.  Co.,  I  Hill  (N.  Y.)  71 ;  Mann  v,  name  on  the  back  of  it  with  the  inten- 

Herkimer  County   Mut.   Ins,    Co.,   4  tion   of   transferring    it,    he    thereby 

Hill  (N.  Y.)  187;  Bodle  v.  Chenango  authorizes  the  prosecution  of  a  suit  in 

County  Mut.   Ins.  Co.,  2  N.  Y.  56."  his  name.     Mosher  v.  Allen,  16  Mass. 

Green,  C.  J.,  in  Flanagan  v.  Camden  451. 

Mut.  Ins.  Co.,  25  N.  }.  L.  511.  Demand  ofmdenmltjras  Authorliatton. 

1.  Orr    V,    Thompson,   9  111.    452;  — The  assent  of  the  assignor  to  the 

Phillips  v,  Wilson,  25  111.  App.  427 ;  prosecution   of  suit   on    an    assigned 

Dawes  r.  Boylston,  9  Mass.  337 ;  Cutts  claim  may  be  inferred  from  his  demand 

V.  Perkins,  12  Mass.  206;  Suydam  v.  and  reception  of  a  bond  of  indemnity 

Ewing,  3  Blatchf.  (U.  S.)  359.  from  the  assignee  against  the  costs, 
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without  his  consent,^  and  even  against  his  protest;*  and  that  the 
courts  may  compel  such  permission,'  the  assignor  at  most  being 
entitled  to  indemnification  or  protection  against  costs.^ 

/.  Rights  Acquired  by  Assignee.— But  by  the  mere  fact 
of  the  assignment,  the  assignee  acquires  no  greater  rights  with  re- 
charges, and  liabilities  created  hy  it.  Baitjr  TennesMe  Fracttee. — ^T^e  prop- 
Rockwood  V.  Brown,  i  Giaj  (Mass.)  er  practice  to  question  the  right  or  the 
a6i;  Lee  v,  Gardiner,  26  Miss.  521;  authority  of  a  person  who  has  instituted 
Vanhouten  v.  Reilj,  6  Smed.  &  M.  a  suit  in  the  name  of  another  for  his  own 
(Miss. )  440.  use  is  to  obtain  a  rule  of  court  upon 

In  East  Tennessee,  etc.,  R.  Co.  v.  him  to   show  by  what  authority  the 

Henderson,  i  Lea  (Tenn.)  3,  Freeman,  suit  is  brought  in  the  name  of  another 

Judge,  quoting-  Comyn,  vol.  2,  p.  567,  for  his  benefit.     Lynn  v.  Glidirell,  8 

stated  that  an  assignment* is  an  agree-  Yerg.  (Tenn.)  1. 

ment  to  protect  the  assignee  in  using  To  Dliipnte  tlie  Aaslsnee'fl  AnUiorily  to 

the  assignor's    name  to  recover  pos-  Bring  Suit,   the  defendant  may  state 

session.     See  Mill.  &  V.  Code  Tenn.,  facts  on  affida^-it,  and  have  a  rule  to 

M  349^9  5493*  show  cause  why  the  suit  should  not  be 

1.  Clari  V.  Moss,  11  Ark.  737;  dismissed.  Cage  v.  Foster,  5  Yerg. 
Walker  v.  Brooks,  125  Mass.  247 ;  Jones  (Tenn.)  261. 

V.  Witter,   13    Mass.    304;    Dyer    v.  Laehea. — After  a  suit  has  been  pend- 

Homer,  22  Pick.  (Mass.)  256;  Grover  ing  sex'eral  terms,  an  affidavit  bj  de- 

V.  Grover,  24  Pick.  (Mass.)  261 ;  Den-  fendant,  upon  which  to  ground  a  rule 

nis  V,  Twitchell,  10  Met.  (Mass.)  180;  upon  the  person  for  whose  use  the snit 

Rockwood  V.  Brown,  i  Gray  (Mass.)  is  brought,  to  show  by  what  auihor- 

261 ;  Bates  v.  Kempton,  7  Grav  (Mass.)  ity  he  used  the  name  of  the  plaintiff  in 

382;  Riley  v.Taber,  9  Gray  (Mass.)  372;  instituting  and  carrying  on  the  «nit, 

Foss  V.  Lowell  Five  Cents  Sav.  Bank,  must     state     specifically    the  reason 

III  Mass.  285;  McFadin  z\  MacGreal,  why   the   application  was  not  sooner 

35  Tex.  78.  made.     Wilson    z'.    Turk,    10    Yerg. 

The  Aartgntnent  Canrlef  with  It  an  An-  (Tenn. )  247. 

tboflty  to  Vae  the  Vame  of  the  Aaslsnor  8.  Anderson  v.  Miller,  7  Smed.  & 

in  enforcing  the  collection  of  the  de-  M.    (Miss.)  586.      But   sec  Ward  r. 

mand  assigned,  but  care  will  be  taken  Audland,  8  Beav.  201,  9  Jur.  384. 

that  his  name  shall  not  be  used  to  his  4.  IlUnois. — Henderson  r.  Welch,  8 

injury.     Harriman  v.  Hill,  14  Me.  127.  111.  3^0 ;  Chapman  v,  Shattuck,  8  III. 

Where  there  hai  Been  a  Transfer  of  All  49;  (Jreighton  v,   Hyde  Park,  6  III. 

Instnonent  without  a  Begnlar  Assign-  App.  272 ;  Dazey  v.  ^ills,  10  111.  67. 

ment,  courts  of  law  will  permit  the  use  Maine. — Laws    1874,  ^'  ^35'  Wood 

of  the  name  of  the  person  to  whom  the  v.  Decoster,  66  Me.  542. 

instrument  is  made  payable  without  an  Massachusetts.  —  Rockwood    f. 

express  power  to  do  so.     Ransom  v.  Brown,  i  Gray   (Mass.)  261;  Walker 

Jones,  2  111.  291.  V.  Brooks,  125  Mass.   247;  Dennis  r. 

Bxtent  of  Asslsned  Blght.—In  Allen  v.  Twitchell,  10  Met.  (Mass.)  180;  Bates 

Pannell,  51  Tex.  165,  the  court  said  f.  Kempton,  7  Gray  (Mass.)  382;  Foss 

that  whether  at  common  law  an  as-  v.  Lowell  Five  Cents  Sav.  Bank,  iii 

signee  had  an  unqualified  right  to  use  Mass.  285. 

the  name  of  the  holder  of  the  legal  Mississippi. — Anderson  t?.  Miller,  7 

title  admits  of  some  question,  and  cited  Smed.  &  M.  (Miss.)  586. 

Spicer  v.  Todd,  2  Tyrw.  172;  Cham-  JYew Hampshire.— irordonv.DruTjy 

hers  V.  Donaldson,  9  East  471 ;  Mose-  30  N.  H.  354;  Farnsworth  v.  Sweet,  5 

ley  V.  Boush,  4  Rand.  (Va.)  392.  N.  H.  267. 

2.  Walker  v.  Brooks,  125  Mass.  247;  Tennessee. — Mill.  &  V.Code  Tenn., 
Grover  V.  Grover,  24  Pick.  (Mass.)  261.  §  3493* 

Bestralnt  of  Action. — A   special    in-  Texas. — Allen  v.  Pannell,  51  Tex. 

junction  will  not  be  granted  against  the  165.     See  also  Bx  p.  Lfttle,  3  Moll.  67* 

assignee  to  restrain  an  action  brought  LlahUitjr  ofAaalgnor  tn  Abuse  of  Proo- 

bv  h!m  in  the  name  of  the  assignor,  esa. — An  assignor  in  whose  name  an 

Portarlington  v.  Graham,  5  Sim.  416.  action   is  brought    is    liable  for  any 
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pect  to  the  subject  of  the  assignment  than  his  assignor  had.^ 

S.  Control  of  Suit. — The  right  thus  conferred  on  the  assignee  to 
sue  in  the  name  of   the  assignor  cannot  be  controlled  by  the 

assignor,^  who,  by  the   fact  of  assignment,  loses  the  right  to 

abuse  of  the  process,  as  if  he  were  the  tie,  3  N.  H.  539;  Duncklee  v.  Green- 
real  party.  Tichout  v,  Cilley,  3  Vt.  415.  field  Steam  Mill  Co.,  33  N.  H.  245. 

1.  Learned  V.  Ay  res,  41  Mich.  677;  Netv  Jersey, — Sloan  v,  Sommers, 

Dyer  v.  Homer,  22  Pick.  (Mass.)  256;  14  N.J.  L.  509;   Belton  v.  Gibbon,  \2 

Lyon  V.  Summers,  7  Conn.  399.  N.  J.  L.  77. 

The  Bight  of  the  AaslgBee  to  sue  de-  New  Tork, — Johnson  v.  Bloodgood, 
pends  on  the  right  of  the  assignor  to  i  Johns.  Cas.  (N.  Y.)  51 ;  Littlefield  v, 
have  brought  suit.  Hill  v.  McPher-  Storey,  3  Johns.  (N.  Y.)  435;  Ray- 
son,  15  Mo.  204;  Stedman  v,  Riddick,  mond  v.  Squire,  11  Johns.  (N  Y.)  47; 
4  Hawks  (N.  Car.)  29.  Raymond  v.  Johnson,  11   Johns.  (N. 

Defeat  of  Bight  Aoqulred  by  Assign-  Y.)  488;  Anderson  v.  Van  Alen,  la 

inant. — ^The   general   rule   is  that  the  Johns.  (N.  Y.)  343;  Briggs  r.   Dorr, 

assignee  of  negotiable  paper  for  a  pre-  19  Johns.  (N.  Y.)  95. 

existing  debt  is  not  a  holder  in  the  due  Tennessee. — Boyd    v,  Anderson, 

course  of  trade  without   notice,   and  Overt.   (Tenn.)438;  Taylor  v.  Deak- 

hence,  with  respect  to  existing  equities,  ins,  9  Lea  (Tenn.)  520. 

stands  in  the  shoes  of  the  assignor.   But  Texas. — Galveston,  etc.,  R.  Co.  v, 

the    assignee    does    not    continue    to  Freeman,  57  Tex.  156. 

stand  simply  in  the  shoes  of  the  as-  Virginia. — McClintic   v.    Wise,  25 

signer,  especially  after  notice,  so  that  Gratt.    (Va.)    448;    Gordan   r.    Fitz- 

his  right  to  enforce  the  payment  of  the  hugh,  27  Gratt.  (Va.)  835 ;  Grubbs  v, 

debt    may  be  defeated   by  the   subse-  Wysors,  32  Gratt.  (Va.)  127. 

quent  acts   of  the  assignor  or  of  the  West    Virginia. — Clarke  v,    Hoge- 

debtor.     Taylor   v.    Deakins,    9    Lea  man,  13  W.   va.  718. 

(Tenn.)  520.  United  States. — Moore  v.  Marsh,  7 

Aswlgnmant  by  One  Partner. — Where  Wall.  (U.  S.)  515;  Corser  v.  Craig,  i 
the  assignment  of  a  chose  in  action  Wash.  (U.  S.)  42^. 
accruing  to  two  partners  was  executed  England, — Winch  v.  Keely,  i  T.  R, 
by  but  one  of  them,  and  purported  to  619;  Master  v.  Miller,  4  T.  R.  340; 
transfer  only  his  right,  title,  and  inter-  Heath  v.  Hall,  4  Taunt.  326. 
est,  it  was  held  that  in  the  absence  of  It  Has  Long  Since  been  Settled  that 
any  proof  of  dissolution  of  the  part-  where  a  chose  in  action  is  assigned  by 
Dership,  or  that  the  right  to  the  whole  the  owner,  he  shall  not  be  permitted 
claim  had  ever  vested  in  the  assignor  fraudulently  to  interfere  and  defeat 
piartner,  or  that  his  copartner  had  done  the  rights  of  the  assignee  in  the  prose- 
any  act  to  vest  his  interest  in  the  as-  cution  of  any  suit  to  enforce  those 
signor,  the  assignee  could  not  main-  rights.  And  it  has  not  been  deemed 
tain  the  action.  Mills  v.  Pearson,  2  to  make  any  difference  whether  the 
Hilt.  (N,  Y.)  16.  assignment  be  good  at  law  or  in  equity 

9.  Connecticut. — Bishopv.  Holcomb,  only.     Mandeville  v.  Welch,  5  Wheat. 

10  Conn.  444.  (U.  S.)  377. 

Kentucky. — Russell  v,  Petree,  10  B.  Sight  of  Homlnal  Plaintiff  to  Dismiss 

Men.   (Ky.)   184;   Neyfong  v.  Wells,  Snlt. — A  nominal  plaintiff,  suing  for  the 

Hard.  (Ky.)  571.  benefit  of  his  assignee,  cannot,  by  dis- 

J/tf»«tf.— Swett  V.  Green,  4  Me.  384.  missal   of  the  suit  under  a  collusive 

Massachusetts. -^^onXd  v.  Newman,  agreement  with  the  defendant,  create 

6  Mass.  239;  Jones  v.  Witter,  13  Mass.  a  valid  bar  against  a  subsequent  suit 

304;   Jenkins  v.   Brewster,    14  Mass.  for  the  same  cause  of  action,  Welch 

291;    Dunn    V.    Snell,    15  Mass.   481;  f.  Mandeville,  1  Wheat.  (U.S.)  237; 

Brigham  v.   Clark,  20  Pick.    (Mass..)  but  he  may  dismiss  a  suit  brought  in 

43;  Clapp  v.  Shepard,  2  Met.  (Mass.)  his  name  by  a  creditor  to  whom  the 

1 J7 ;    Rockwood    v.    Brown,    i    Gray  cause  of  action  has  not  been  assigned. 

(Mass.)  261;   Riley  v.  Taber,  9  Gray  Welch  v.  Mandeville,  7  Cranch  (U. 

(Mass.)  372.  S.)  152. 

A^ew  //<7i»/5A/W.— Sanborn  V.  Lit-  Release  Uy  Assignor.— In  Andrews  v, 
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proceed  himself  on  the  assigned  claim.^ 

Olqaetioa  bj  Defindaat.  —  Nor,  ordinarily,  can  the  person  against 
whom  the  claim  originally  arose  raise  objection.* 

m  KieHT  OF  AflfliGnsE  nr  BainTT — 1.  Vo  Bemedy  at  Law.— 
As  to  the  forum  to  which  an  assignee  of  a  chose  in  action  may 
resort  to  perfect  his  right,  the  better  doctrine  seems  to  be  that  if 
he  is  unable  to  assert  in  a  court  of  law  the  legal  right  of  the 
assignor,  which  is  equitably  vested  in  him,  he  may  invoke  the 
jurisdiction  of  a  court  of  equity,  and  there  enforce  his  equitable 
right  because  of  his  inability  to  enforce  such  right  at  law.' 

Suit  in  WhoM  Vamt.  —  When  thus  seeking  relief  in  a  court  of 
chancery,  the  assignee  may  sue  in  his  own  name.^    The  reason 

Beecker,   i  Johns.  Cas.   (N.  Y.)  411,  BatJUoatlon  ly  Aaajgnee. — ^If  a  suit  is 

the  obligor  of  a  bond  set  up  a  release  begun  without   the    authority  of  the 

from  the  obligee  in  an  action  brought  assignee,  he  maj  subsequentlj  ratifj 

by   the  assignee   of  the   latter.     The  the  bringing  of  the   suit.    Moore  r. 

plaintiff  replied  that  the  assignment  Spiegel,  143  Mass.  414. 

was  made  before  the  release,  and  the  The  appearance  of  the  assignee  in 

replication  was  held  good.  court,  and  a  statement  bj  him  that  he 

In   Raymond  v.  Squire,   11    Johns,  does  not  desire  to  prevent  recovery,  is  a 

(N.  Y.)  47,  the  court,  in  commenting  ratification  of  the  bringing  of  the  suit, 

on  Andrews  v.  Beecker,  i  Johns.  Cas.  and  is  sufficient  authority  to  the  plaio- 

(N.Y.)  411,  after  stating  the  above  pro-  tiff  to  prosecute  the  action.    Coulter 

position  in  effect,said :  **Theaamedeci-  f.  Haj'nes,  146  Mass.  458. 

sion  was  made  in  the  case  of  Littlefield  2.  Rockwood    ^^    Brown,    i    Gray 

V.  Storey,  3  Johns.  (N.  Y.)  425,  and  Mass.  261. 

these  decisions  are  founded  upon  the  8.  Hayward  7'.  Andrews,  106  U.  S. 
plain  principle  that  a  release  appear-  675 ;  New  York  Guaranty  Co.  v.  Mem- 
ing  on  the  face  of  the  record  to  have  phis  Water  Co.,  107  U.  S.  205;  Root 
been  procured  by  fraud  is,  and  must  be  v.  Railway  Co.,  105  U.  S.  189;  Riddle 
adjudged  by  a  court  of  law,  as  well  as  by  v.  Mandeville,  5  Cranch  (U.  S.)  322; 
a  court  of  equity,  null  and  void.  The  Rolt  v.  White,  7  L.  T.  N.  S.  345. 
English  courts  of  law  have,  with  equal  Assignee  as  Admlidatrator  of  As^jgwr. 
effect,  protected  the  rights  of  the  as-  —If  the  assignee  of  a  chose  in  action 
signee  by  setting  aside  a  plea  so  becomes  the  administrator  of  the  as- 
founded  in  injustice,  Legh  v.  Legh,  signor,  he  may  recover  the  same  to  his 
I  B.  &  P.  ^147 ;  Lord  EUenborough,  in  own  use  as  administrator  without  ac- 
I  Campb.  N.  P.  392."  count.     Dawes  v.  Boylston,  9  Mass. 

1.  Reed  v.  Nevins,  38  Me.  193;  Lytle  337. 

V.  Lytle,  2  Mete.  (Ky.)  127.  Failvre  to  Administer  Estate  of  Deeeaatd 

Two  persons  entered  into  an  entire  Assignor. — Pending  a  suit  by  an  as- 
contract,  whereby  one  was  to  do  a  signee  in  the  name  of  the  assignor,  the 
specific  piece  of  work  for  the  other,  assignor  died  intestate,  and,  there  hav- 
Before  the  completion  of  the  work,  the  ing  been  no  administration  had  upon 
person  undertaking  to  perform  it  ad-  his  estate,  the  suit  abated.  The  as- 
dressed  a  note  to  the  other,  stating :  '*  I  signee  then  filed  a  bill  in  equity  setting 
hereby  authorize  R  R  to  finish  the  out  the  facts,  and  further  stating  that 
jcTb  already  commenced,  ♦  ♦  •  and  no  person  would  administer  upon  the 
to  take  the  balance,  whatever  may  be  assignor's  estate  in  consequence  of  its 
due,"  and  the  recipient  indorsed  embarrassed  and  insolvent  condition, 
thereon :  **  Whatever  balance  may  be  but  the  court  decided  that  it  had  no 
due  on  the  within  job,  when  cofaipleted  jurisdiction.  Smiley  v.  Bell,  Mart.  & 
as  per  agreement,  shall  be  paid  to  R  Y.  (Tenn.)  378. 

R."  Itwas  held  that  the  original  under-  4.  Alabama. — Plowman  v.  Riddle, 

taker  could  not  bring  an  action  on  the  14  Ala.  169. 

contract  in  his  own  name.     Derby  v,  Arkansas, — Caldwell  v.  Meshew,  44 

Sanford,  9  Cush.  (Mass.)  263.  Ark.  564. 
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for  thus  allowing  the  assignee  to  proceed  in  equity  In  his  own 
name  is  that  courts  of  equity  will  uphold  the  assignment  as  the 
declaration  of  a  trust,^  or  when  the  assig^nment  is  by  way  of  an 

order  to  pay  out  of  a  specific  fund,  that  a  contract  to  pay  is 
implied.* 

2.  Legal  Bemedy. — On  the  other  hand,  when  the  equitable  title 

is  not  involved  in  the  litigation,  and  the  remedy  is  sought  merely 

for  the  purpose  of  enforcing  the  legal  right  of  the  assignor,  there 

District  of  Columbia.  —  Young  v,  law  brought  in  his  own  name  and  ask- 

Kellj,  3  App.  Cas.  (D.  C.)  296.  ing  equitable  relief.     Currier i;.  How- 

Hiinois, — Smith  i'.  Brittenham,  109  ard,  14  Gray  (Mass.)  511.    See  Darling 

III.  540.     And  see  Frje  v.  State  Bank,  v.  Roarty,  5  Gray  (Mass.)  71. 

10  111.  332;  Moore  v.  School  Trustees,  If  the  Assignment  Is  Absolute  and 

19  111.  83 ;  Elder  xk  Jones,  85  111.  384.  Unconditional^  the  assignee  may  main- 

Kentucky. — Blackerby  v.  Holton,  5  tain  a  bill  in  equity  in  his  own  name  to 

Dana  (Ky.)  522.  enforce  the  performance  of  the  agree- 

Maine,  —  Moore  v.  Griffin,  22  Me.  ment  assigned.     Allyn  v,  Allyn,  154 

355.  Mass.    570;    Hodges   v,  Saunders,    17 

Maryland.  —  Coale   v,   Mildred,    3  Pick.  (Mass.)  470;  Currier  v.  Howard, 

Har.  &  J.  (Md.)  278.  14  Gray  (Mass.)  511 ;  Field  v.  Maghee, 

Massachusetts, — Ensign  v.  Kellogg,  5  Paige  (N.  Y.)  539;   Rogers  v.  Tra- 

4  Pick.  (Mass.)  i;    Murphy  v.  Mar-  der's     Ins.     Co.,     6  Paige     (N.    Y.) 

land,  8  Cush.  (Mass.)  575.  583. 

J^ew  Tork. — Hooker  r.  Eagle  Bank,  Establishment  and  Enforcement  of 

30  N.  Y.  83;  Sedgwick  V.  Cleveland,  7  Equitable    Assignment. — A    bill    in 

Paige  (N.  Y.)  287.  equity  is  maintainable  to  establish  and 

Ohio. — Townsend  v.  Carpenter,   11  enforce     an     equitable     assignment. 

Ohio  21.  Kingsbury  v.  Burrill,   151  Mass.  199. 

Texas. — Heard  v.  Lockett,  20  Tex.  Suit  to  Semore  Cloud. — In  MacDonald 

163.  V.  Kneeland,  5  Minn.  352,  it  appeared 

Wisconsin.  —  Varney  v.  Bartlett,  5  that    the    obligee   named    in    certain 

Wis.  276.  bonds  in  the  hands  of  a  third  person 

United  States. — Lenox  v.  Roberts,  assigned  them,  and  that  a  creditor  of 

2  Wheat.  (U.S.)  373;  Riddle f.Mande-  the  obligee  garnished    the    holder  of 

ville,  5  Cranch  (U.  S.)  322;  Bradford  the  bonds  before  notice  of  the  assign- 

V.  Williams,  4  How.  (U.  S.)  576.  ment  and  obtained  judgment   for  the 

Karylaad. — In    Schaferman    v.  bonds  or  their  value,  and  it  was  held 

O'Brien,  28  Md.  565,  it  was  said  that  that  the  assignee    might  maintain  an 

even  prior  to  the  Act  of  1829,  c.  51,  action  to  remove  the  cloud  upon  his 

the  bona  fide  assignee  of  a  chose  in  ac-  title  to  the  bonds,  created  by  the  judg- 

tion  was  considered  as  having  pecu-  ment. 

liarly  an  equitable  remedv.  BtghtB  of  Bnbsequent  AeslgneM. — ^The 

Speeifio  Perfomiance. — where  a  bond  right  of  the  assignee  to  file  a  bill  in 

was  made  to  the  promoters  of  a  corpo-  equity  is  not  confined  to  the  first  as- 

ration  by  name,  and  to  their  associates  signee  or  transferee  of  the  right,  but 

and  successors,  and  was  thereafter  as-  may  be  exercised  by  any  person  who, 

signed  by  the  promoters  to  a  corpora-  by  assignment  or   transfer,   becomes 

tion   which  built  a  railroad,  as  stip-  the  assignee  of  the  equitable   right, 

ulated    in    the   bond,   the   latter  was  Young  v.  Kelly,  3  App.  Cas.  (D.  C.) 

allowed  to  maintain  a  bill  for  specific  296.     See  also  Kingsley  v.  New  Eng- 

performance  of  the  obligation  entered  land  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.) 

into  by  the  maker  of  the  bond.    Wilks  400. 

r.  Georgia  Pac.  R.  Co.,  79  Ala.  180.  1.  Blackerby    v.    Holton,    5    Dana 

Under  the  Massachusetts  Statute  of  (Ky.)  522. 

1853,  c.  371,   the  assignee  of  a  writ-  2.  An  equitable  assignee  of  a  fund 

ten  contract,  assigned  by  verbal  agree-  may  maintain  an  action  upon  an  im- 

ment  and  by  delivery,  might  enforce  plied   contract   to  pay.    Nimocks    v, 

specific  performance  in  an  action   at  Woody,  97  N.  Car.  i. 
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is  no  ground  for  an  appeal  to  equity,  because  the  disputed  r^t 
may  be  perfectly  vindicated  in  an  action  at  law.^  From  this  it 
follows,  as  a  general  rule,  that  unless  special  circumstances  render 
it  necessary  for  the  assijniee  to  go  into  a  court  of  equity  to  pre- 
vent  a  failure  of  justice,^  the  mere  fact  jof  the  assignment,  or  the 

1.  Hajward  v.  Andrews,  io6  U.  S.  Slglita  of  Assignee  of  Bold.— The 
675 ;  New  York  Guaranty  Co.  v.  Mem-  court  will  not,  in  ordinary  cases,  assist 
phis  Water  Co.,  107  U.  S.  205;  Root  the  assignee  of  a  bond  in  recoverioff 
T^  Railway  Co.,  105  U.S.  189;  Ontario  what  is  due  on  such  bond,  but  win 
Bank  v.  Mumford,  2  Barb.  Ch.  (N.  leave  him  to  bring  his  action  at  lav  in 
Y.)  596;  Carter  v.  United  Ins.  Co.,  i  the  name  of  the  assignor;  hwt s^mhUt 
Johns.  Ch.  (N.  Y.)  463;  Moseley  v.  where  a  bond  has  l^en  assigned,  the 
Boush,  4  Rand.  (Va.)  392;  Gover  v.  court  will,  in  special  cases,  order  pay- 
Christie,  2  Har.  &  J.  (Md.)  67 ;  Smiley  ment  of  the  money  due  upon  the  bond. 
V.  Bell,  Mart.  &  Y.  (Tenn.)  378;  Ham-  Keys  v.  Williams,  3  Y.  &  Coll.  462,  3 
mond  V.  Messenger,  9  Sim.  327 ;  Ham-  Jur.  950.  And  see  Taylor  v.  Ficklin,  5 
mond  V.  Wilkes,  2  Jur.  655;  Rolt  v.  Munf.  (Va.)  25. 
White,  31  Beav.  520;  Dhegetoft  v,  %.  Walker  v.  Brooks,  125  Mass.  241; 
London  Assur.  Co.,  Mosely  R.  83.  Gover  v.  Christie,  2  Har.  &  J.  (Md.) 
But  see  Jones  v.  ^arrell,  i  De  G.  &  J.  67;  Ontario  Bankr.  Mumford,  2  Barb. 
208.  Ch.  (N.  Y.)  596;  Lenox  v.  Roberts,  a 

Adequate  Kemedy  at  Law.— Equity  Wheat.  (U.  S.)  373;  Riddle  f.Mande- 
will  not  lend  its  aid  to  enforce  the  ville,  5  Cranch  (U,  S.)  322;  Ham- 
rights  of  the  assignee  of  a  chose  in  ac-  mond  v.  Messenger,  9  Sim.  327. 
tion,  unless  its  interposition  becomes  In  Walker  zk  Brooks,  125  Mass.  241, 
necessary  by  reason  of  the  inability  of  Gray,  C.  J.,  who  delivered  the  opin- 
a  court  of  common  law  to  afford  the  ion,  commented  on  the  statement  in 
suitor  adequate  justice.  Adair  t'.  Story's  Equity  Jurisprudence  (^  1057) 
Winchester,  7  Gill  &  J.  (Md.)  114.  that  Hammond  v.  Messenger,  9  Sim. 

Bl^t  to  Sue  In  Name  of  AsslKnor  as  327,  holding,  in  effect,  that  a  bill  can- 
Adequate  Remedy. — The  right  of  the  not  be  filed  in  equity  against  the  debtor 
assignee  of  a  chose  in  action  to  sue  by  the  assignee  of  a  debt  as  a  matter 
at  law  in  the  name  of  the  assignor  for  of  right,  was  apparently  new  and  did 
his  own  benefit  furnishes  to  him  such  not  seem  to  have  been  generally  adopt- 
a  plain  and  adequate  remedy  at  law  as  ed  in  America.  He  reviewed  a  num- 
will  preclude  him  from  filing  a  bill  in  ber  of  cases  and  said:  "But  the 
equity,  or  from  obtaining  relief  there-  adjudged  cases,  including  those  cited 
in,  in  the  absence  of  any  allegation  to  by  the  learned  commentor,  upon  being 
show  that  he  had  no  adequate  or  com-  examined  fail  to  support  his  posidon, 
plete  remedy,  that  the  assignment  was  and  show  that  the  doctrine  of  Ham- 
denied  by  the  assignor,  that  the  as-  mond -r.  Messenger  is  amply  sustained 
signor  claimed  the  fund  in  question  or  by  earlier  authorities  in  England  and 
in  any  way  objected  to  payment  of  the  in  this  country." 
complaint,  or  that  there  is  any  con-  MlBsisslppl  ]>oetr1lie. — In  Taylor  v. 
troversy  between  the  assignor  and  the  Reese,  44  Miss.  93,  it  is  said :  "Courts 
assignee.  Angell  v.  Stone,  no  Mass.  of  law,  which  take  no  cognizance  of 
54.  equitable  interests,  have  so  far  relaxed 

Rlglita    of  Assignee    to   Oontraet.  —  the  rigidity  of  the  rules  as  to  permit 

Where  a  person  who  had  a  contract  a  suit  in  the  name  of  the  payee,  for  the 

with  a  railroad  corporation  to  furnish  use  of  the  beneficial  equitable  holder, 

it  certain  cars   assigned  his  contract  and  in  the  conduct  of  the  suit  regard 

to  another  after  partial  performance,  the  usee  as  the  real  plaintiff.  •  *  * 

it  was  held  that  his  assignees  could  not  We  think,  on  principle,  that  if  a  p*rtT 

sue   in  chancery  to  enforce  the  pay-  goes  into  the  chancery  court  to  seek 

ment  of  the  amount  due  under  the  con-  redress  founded  on  a  purely  equitable 

tract,  but  that,  if  the  assignment  was  title,  or  growing  out  of  equitable  in- 

bona  fide,  they  could  maintain  a  suit  terests,  that  he  is  in  the  proper  court, 

at  law  for  their  use.     Chicago,  etc.,  R.  with  full  original  jurisdiction  in  such 

Co.  T'.  Nichols,  57  111.  466.  class  of  cases,  and  that  no  sufficient 
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fact  that  the  interest  of  the  assignee  is  an  equitable  one,  will  not 
give  him  a  right  to  invoke  the  jurisdiction  of  a  court  of  equity.^ 

BfEsot  of  Aiwigniw  Vot  B«ing  Abl«  to  8a«  in  Hii  Own  Kmm. — Nor  will  a 
court  of  equity  entertain  a  bill  by  the  assignee  of  a  strictly  legal 
right  merely  on  the  ground  that  he  cannot  bring  an  action  at  law 
in  his  own  name,  nor  unless  it  appears  that  the  assignor  prohibits 
or  prevents  such  an  action  from  being  brought  in  his  name,  or  it 
appears  that  an  action  so  brought  will  not  afford  the  assignee  an 
adequate  remedy.* 

To  Give  the  Aadgnae  a  Standing  in  Xqnity,  it   must  appear  that  the 

assignor  had  some  substantial  possession,  or  some  capability  of 

reason  exists  for  turning  him  out,  be-  Virgin $a,^Mosel€y    v,    Boush,    4 

cause  the  legal  tribunal  will  give  him  Rand.  (Va.)  39a. 

a  remedy  through  the  instrumentality  United    States. — New  York  Guar- 

of  the  holder  of  the  legal  title."  anty  Co.  v.  Memphis  Water  Co.,  107 

One  of  Tvo  Oblifeai  of  a  Bond  may  as-  U.  S.  214 ;  Glenn  v.  Marbury,  145  U. 

sign  It,  but  if  one  of  them  is  also  an  ob-  S.  499 ;    Hayward    v,   Andrews,    106 

Hgor,  neither  the  assignee  nor  the  other  U.  S.  672. 

obligees  can  sue  at  law.     Gatewood  v.  England. — Rose  v,  Clarke,  i  Y.  & 

Lyle,  5  T.  B.  Mon.  (Ky.)  6;  Bradford  Coll.  534. 

V,  Williams,  4  How.  (LJ.  S.)  576.  Texas. — But  see  Mims  v.  Swartz,  37 


»e  of  Bond  Secured    by  Tmst  Tex.  13,  and  De vine  t;.  Martin,  15  Tex. 

Fond. — A  man  indebted  by  bond  exe-  30,  holding,  in  effect,  that  on  proof  of 

cuted  a  conveyance  of  all  his  property  his  equitable  interest  the  assignee  may 

in  trust,  for  payment  of  his  just  debts  maintain  a  suit  in  a  court  of  equitable 

in  the  first  place;  for  his  own  support  jurisdiction. 

during  life  in  the  second;  and,  after-  2.  Illinois, — Chicago,  etc.,  R.  Co.  v. 

wards,  for  the  benefit  of  his  wife,  etc.  Nichols,  57  111.  464. 

He  died  without  a  will,  or  any  property  Maryland. — Adair  v.  Winchester,  7 

acquired  after  the  date  of  such  convey-  Gill  &  J.  (Md.)  114. 

ance;  and  no  person  administered  on  Massachusetts. — Walker  v.  Brooks, 

his  estate.    It  was  held  that  an  assignee  125  Mass.  241. 

of  the  bond  was  not  restricted  to  his  New  Jersey. — Hayes  ».  Hayes,  45 

remedy  at  law  against  the  assignor,  but  N.  J.  £q.  461. 

that,  without  bringing  any  action  at  New   Tork.  —  Field   v,   Maghee,   5 

law,  he  might  obtain  relief  in  equity  by  Paige  (N.  Y. )  539 ;  Rogers  v.  Trader's 

a  decree  for  a  sale  of  the  property  in  Ins.  Co.,  6  Paige  (N.  Y.)  583. 

the  hands  of  the  trustee ;  also  that  in  Vermont. — Hagar  v.  Buck,  44  Vt. 

such  case,  if  the  fund  in  possession  of  290. 

the  trustee  proved  insufficient,  that  the  Virginia. — Moseley    v.    Boush,  4 

complainant  might  recover  the  balance  Rand.  (Va.)  392. 

of  his  claim  from  a  debtor  of  the  obli-  United  States. — Hayward    v.    An- 

gor;  and  in  default  of  both  these  funds,  drews,  106  U.  S.  672. 

in  the  whole  or  in  part,  that  he  might  England. — Dhegetoft    v,    London 

proceed  against  the  assignor.     Taylor  Assur.  Co.,  Mosely  83,  4  Bro.  P.  C. 

V,  Ficklin,  5  Munf.  (Va.)  25.  (2d  ed.)  436;  Hammond  v.  Messenger, 

CkULOlneion  of  AiMlgnee  by  Deoliion  at  9  Sim.  327 ;  Motteux  v.  London  Assur. 

Law  against  Assignor. — The    assignee  Co.,  lAtk.  545;  Cator  v.  Burke,  i  Bro. 

of  a  chose  in  action  is  concluded  in  Ch.  434;  Rose  z;.  Clarke,  i  Y.  &  Coll. 

equity  by  a  decision  at  law  against  his  534. 

assignor.     Curtis  v.  Cisna,  i  Ohio  429.  Befnsal  or  Wroncfiil  Aot  of  Iselgaor. — 

1.  Alabama. — ^McGehee  v.  Dough-  The  assignee  of  a  debt  cannot  sue  for 

erty,  10  Ala.  863.  it  in  a  court  of  equity  unless  the  as- 

Maryland. — Adair  v,  Winchester,  7  signor  refuses  to  allow  the  assignee  to 

Gill  &  J.  (Md.)  114.  sue  for  it  at  law  in  his  name,  or  has 

Tennessee. — Smiley  v.  Bell,  Mart.  &  done,  or  intends  to  do,  some  act  which 

Y.(Tenn.)  378.  will  prevent  the  assignee  from  recov- 
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personal  enjoyment,  and  not  a  mere  legal  right.* 

3.  Asfligiiee  of  Mortgage. — Respecting  mortgages,  the  assignee 
of  the  mortgage,  or  an  assignee  standing  in  legal  privity  with  the 
mortgagor,  is  possessed  of  the  same  rights  as  his  assignor.^ 

4.  AMignee  of  Patent. — By  the  federal  statutes  relative  to  the 
assignment  of  patents,  the  assignee  of  the  patent  may  sue  for  an 
infringement  without  joining  the  patentee.  See,  for  a  treatment 
of  this  subject,  article  Patents. 

IV.  KiGHT  OF  AflfllGVXE  TO  SuE  TX  OWK  Vaxe— 1.  Generally.— 
The  tendency  of  common-law  courts  to  extend  their  aid  to 
assignees  of  choses  in  action  ^  undoubtedly  led  to  the  adoption  of 

ering  it  at  law  in  the  assignor's  name,  the  same  position  as  the  mortgagee. 

Hammond  v.  Messenger,  9  Sim.  327,  Ruhling  v.  Hackett,  i  Nev.  360. 

7  L.  T.  N.  S.  Ch.  310,  2  Jiir.  655.  See  article  Mortgagks. 

1.  Prosser  v.  Edmonds,  i  Y.  &  Coll.  8.  England. — In  Master  r.  Miller,  4 
481.  T.  R.  320,  Mr.  Justice  BuUer,  after  re- 

Tba  PnreiiajMr  of  a  Choie  In  Action  for  ferring  to  the  rights  of  assignees  of 
a  valuable  consideration  will  be  pro-  choses  in  action  in  equity  and  the  de- 
tected in  equity.     v,   Arring-  velopment  of  the  recognition  of  such 

ton,  I  Hayw.  (N.  Car.)  164.  rights  in  courts  of  law,  said:  **  It  must 

An  Aaaignment  of  an  InterMit  In  an  be  admitted  that  though  the  courts  of 

Bieeiitory    DotUm    or    contingent    re-  law  have  gone  the  length  of  taking  no- 

mainder  will  be  enforced  in  equity  if  tice  of  assignments  of  choses  in  action, 

free  from  fraud  and  founded  upon  a  and    of    acting    upon    them,  yet   in 

valuable    consideration.      Watson    v.  many  cases  they  have  adhered  to  the 

Smith,  no  N.  Car.  6.  formal  objection  that  the  action  shall 

DlflOOTery  and  Account. — An  assignee  be  brought  in  the  name  of  the  assignor, 

of  one  to  whom  has  been  assigned  an  and  not  in  the   name  of  the  assignee, 

interest  in  a  land  purchase  may  file  a  I  see  no  use  or  convenience  in  preserv- 

bill  in  equity  against  the  other  persons  ing  that  shadow  when  the  substance  is 

interested,  to  compel    a  discovery  of  gone;  and  that  it  is  merely  a  shadow 

the  amount  of  land  purchased  and  sold,  is   apparent  from    the  later  cases,  in 

and   may   apply   for  an   account  and  which  the  courts  have  taken  care  that 

distribution  of  the  proceeds.     Pendle-  it  shall  never  work  injustice." 
ton  tf.  Wambersie,  4Cranch  (U.  S.)  73.         MassaclinBettB. — In    Skinner  r. 

Bgnitalile  Title  to  Money  Secured  by  Somes,  14  Mass.  107,  the  court  said: 

Bond. — In  England  it  has  been  held,  in  **  This  4S  the  first  attempt  to  maintain 

effect,  that  the  mere  fact  that  one  had  an  action  of  debt  by  the  assignee  of  a 

an  equitable  title  to  money  secured  by  bond  in  his  own  name.     The  word  *as- 

a  bond  was  not  enough  to  entitle  him  signs  '  has  been  for  centuries  inserted 

to  sue  the  obligor   in  equity  for  pay-  in  bonds  and  obligations;  no  one  has 

ment  of  the  money.     Rose  v.  Clarke,  conceived  that  it  gave  to  them  a  nego- 

I  Y.  &  Coll.  534;  Cator  v.  Burke,  i  tiable  property,  so  as  to  transfer  the 

Bro.  Ch.  434.  right  of  action  upon  them  to  the  as- 

2.  ForedOBiire. — An  assignee  of  a  signee.  ♦  •  •  We  have  gone  as  far  in 
bond  and  mortgage  may  foreclose  in  favor  of  assignments  as  the  authorities 
hrs  own  name.  Natchez  v.  Minor,  9  or  the  reason  of  them  would  justify 
Smed.  &  M.  (Miss.)  544.  us.     But  to  support  the  present  action 

Usniy. — ^An  assignee  standing  in  legal  would  be  to  disregard   settled  and  es- 

privity  with  the  mortgagor  may  avoid  tablished  rules,  founded  on  sound  prin- 

the  contract  for  excessive  usury,  and  is  ciples  of  law  and  the  highest  reason." 

entitled  to  a  proper  reduction  on  the  New  Hampflldre. — In  Page  v,  Thonip- 

mortgage  debt.     Banks  v.  McClellan,  son,  43  N.  H.  373,  the  court  said,/rr 

34  Md.  62.  Bellows,  J.,  that  the  tendency  of  all 

Reformation  of  Mortgage. — Respecting  courts  is  to  regard  the  assignee  as  the 

the  right  to  reform  a  mortgage,  the  real  owner  of  the  debt  ;  that  little  is 

assignee  of  the   mortgage   stands  in  now  left   of  the  old   doctrine  that  a 
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statutes  -obviating  the  necessity  of  the  cumbersome  method  of 
requiring  suit  to  be  brought  in  the  name  of  the  assignor  for  the  use 
of  the  person  beneficially  interested,  by  allowing  the  latter  to  sue 
directly  and  in  his  own  name.^ 

chose  in  action  cannot  be  assigned ;  that,  as  in  England,  any  instrument  or 

that  the  necessity  of  suing  in  the  name  claim,  though  not  negotiable,  could  be 

of  the  assignor  is  a  mere  matter  of  form  assigned  to  the  king,  who  could  sue 

when   the  action  is   founded  directly  on  it  in  his  own  name,  no  valid  objec- 

upon  the  claim  of  itself,  and  that  in  all  tion  existed  to  giving  the  same  effect 

matters   of  substance,  the  assignee  is  to  an  assignment  to  the  government  in 

treated   as  the    real    owner,   and   his  this  country.     In  this  case,  however,  a 

eqnitable  right  should  not  be  subjected  special  act  under  which  the  assignment 

to  any  unnecessary  embarrassments  in  was  made  obviated  a  decision  on  this 

the  matter  of  form.  point. 

PomaylYanla. — ^An  equitable  assign-  1.  Russell   v.   Minnesota    Outfit,    i 

ment  will  be  recognized  in  Pennsyl-  Minn.   162.     And  see   the  codes  and 

vania  in  a  common-law  form  of  action,  statutes  of  the  various  states, 

and  it  is  unnecessary  that  the  assignee  In  Arjcanaaa,  by  chapter  11  of  the  Rev. 

should   resort    to  a  court  of  equity.  Stat.,  §  1,  bonds,  bills,    notes,  agree- 

Caldwell  v.  Hartupee,  70  Pa.  St.  74.  ments  or  contracts  in  writing  for  the 


. — ^The    practice  in  Texas  has  payment  of  money  or  property,  or  for 
conformed  to  the  general  equity  prac-  both  money  and  property,  were  made 
tice  of  permitting  the  equitable  owner  assignable  and  the    assignee  given  a 
to  sue  in  his  own  name.     Galveston,  right  to  sue  in  his  own  name  in  the  same 
etc.,  R.  Co.  V.  Freeman,  57  Tex.  156;  manner  that  the  original  obligee  or 
Merlin  v.  Manning,  2  Tex.  351 ;  Guest  payee  might  or  could  do.     Lafferty  v. 
V.  Rhine,  16  Tex.  549;  Rollinson  v,  Rutherford,  5  Ark.  649. 
Hope,  18  Tex.  446;  Bullion  v.  Camp-  The  effect  of  this  statute  was  to  sub- 
bell,  27  Tex.  653 ;  Winn  v.  Ft.  Worth,  rogate  the  assignee  to  the  rights  of  the 
etc.,  R.  Co.  (Tex.  Civ.  App.  1896),  33  assignor,  and  to  allow  him  to  resort  to 
S.  W.  Rep.  593;  East  Texas  F.  Ins.  the  same  form  of  remedy,  and  sue  in 
Co.  V.  Coffee,  61  Tex.  287 ;  Devine  v,  the  same  manner.     Lafferty  v.   Ruth- 
Martin,  15  Tex.  25;   Texas,   etc.,  R.  erford,  5  Ark.  649.     See  also  Small  v. 
Co.  V.  Wright,  2  Tex.  App.  Civ.  Cas.,  Strong,  2  Ark.   198. 
%  339.  In  Callfomia  the  right  of  the  assignee 
In  Texas  Western  R.  Co.  v.  Gentry,  to  sue  in  his  own  name  was  given  by 
69  Tex.  625,  it  was  said  that  it  is  well  the  first  section  of  the  amended  prac- 
settled  in  Texas  that  the  holder  of  the  tice  act  passed    May  7,     1855.     See 
legal  title  of  a  chose  in  action  may  Ryan  xi.  Maddux,  6  Cal.  247. 
bring  suit  upon  it  in  his  own  name,  The  Delavare  Act  of  January  24, 181 1, 
although  the  equitable  right  maybe  enables  assignees  legally  under  its  pro- 
in  another,    and  Rider  v.  Duval,   28  visions  to  sue  in  their  own  names,  and 
Tex.  623;  Wimbish  v.  Holt,  26  Tex.  makes  them    legal  plaintiffs,   against 
674;   Butler  V,    Robertson,    11    Tex.  whom  a  plea  of  abatement  or  set-off 
142;     Thompson     v,     Cartwright,    i  in  a  proper  case,  or  any  other  legal  de- 
Tcx.  87 ;  Piedmont,  etc.,  L.   Ins.  Co.  fense,  would  be  available  at  common 
V,  Ray,  50  Tex.  511,  were  cited  in  sup-  law.      Herdman  v.   Morris,   2   Harr. 
port    of    the    proposition.     See    also  (Del.)  509. 

East  Texas  F.  Ins.  Co.  xk  Coffee,  61  Iowa. — ^In  Merchants',  etc.,  Bank  v, 
Tex.  287;  Watertown  F.  Ins.  Co.  v.  Hewitt,  3  Iowa  93,  it  was  said  that  the 
Grover,  etc.,  Sewing  Mach.  Co.,  41  Code  of  1851  had  so  altered  the  com- 
Mich.  131.  mon-law  rule  as  to  the  assignability  of 
Aetion  \ss  UUtad  BtatM. — In  U.  S.  v,  nonnegotiable  instruments  that  suit 
Buford,  3  Pet.  (U.  S.)  12,  which  was  an  might  be  brought  tiiereon  in  the  name 
action  at  law  by  the  United  States  on  a  of  the  assignee,  subject  to  such  de- 
claim assigned  to  it,  it  was  objected  fenses  as  the  obligee  might  have 
that  the  general  government  might  against  the  assignor  before  notice  of 
claim  as  assignee   in  equity,  though  assignment. 

not  at  law,  but  the  court,  Mr.  Justice  Maine. — Under  the  Act  of  1874,  c* 

McLean  delivering  the  opinion,  said  235,  which  provides  that** assignees  of 
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Abolitim  of  DiitinetioA  tetwvta  Law  and  Sqvity. — In  some  of  the  States 

it  has  been  held  that  the  effect  of  abolishing  the  distinction 
between  practice  at  law  and  the  practice  in  chancery  was  to  allow 
the  assignee  to  sue  in  his  own  name  in  cases  where,  by  the  com- 
mon law,  no  assignment  would  be  recognized.^ 

A  Coranant  for  the  Paymaat  of  Boat  is  not  within  the  common4aw  nik 
prohibiting  the  assignment  of  choses  in  action,  hence  the  assignee 
of  rent  to  become  due  may  sue  therefor  in  his  own  name.* 

choses  in  action,  not  negotiable,  as-  Baxter,  i8  Barb.  (N.  Y.)59a;  Billings 

signed  in  writing,  are  hereby  author-  v.  Jane,  ii  Barb.  (N.  Y.)  620 ;  Brownson 

ized  to  bring  and  maintain  actions  in  f.  Gifford,  8  How.  Pr.  (N.  Y.  Supreme 

their  own  name,  and  the  assignee  shall  Ct.)  389. 

hold  the   assignor  harmless  of  costs,  TenneaMe. — It  is  ezpresslj  declared 

and  shall  file  with  his  writ  the  assign-  in  the  Code,  ^  2795*  that  ''the  person 

ment  or  a  copy  thereof,  and  all  rights  for  whose  use  the  suit  is  brought  shall 

of  set-oif  shall  be  preserved  to  the  de-  be  held  the  real  plaintiff  of  record." 

fendant,''  the  assignee  of  a  judgment  Wolfe  r.  Tyler,  i  Heisk.  (Tenn.)  316; 

for  debt  and  costs  may  maintain  an  ac-  Boyd  v,  Anderson,  i  Overt. (Tenn.)4^ 

tion  of  debt  thereon  in  his  own  name.  Vlrgliila. — Under  section  2860  of  the 

Wood  V.  Decoster,  66  Me.  542,  hold-  Code,  the  assignee  of  a  chose  in  action 

ing  also  that  the  statute  does  not  con-  may  maintain  an  action  thereon  in  his 

fine  this  right  to  the  first  assignee,  but  own  name.    Norfolk,  etc.,  R.  Co.  v. 

the  remedy  is  a\'ailable  to  any  subse-  Read,  87  Va.  185 ;  Tyler  v,  Ricamore, 

quent  assignee  who  can  show  a  good  87  Va.  466;  Stebbins  v.  Bruce,  80  Vt. 

title  from  the  judgment  creditor.  389. 

Bf  tlia  Kazylaiid  Act  of  1829,  c.  51,  Claim  agalnit  the  United  8k«t«i.—Un- 

the  assignee  of  a  judgment,  specialty,  der  the  Act  of  1887  (24  Stat,  at  L.50$) 

or  other  chose  in  action,  was  author-  the  assignee  of  a   claim  against  the 

ized  to  sue  in  any  court  of  law  or  equity,  United  States  may  sue  thereon  in  his 

reserving  to  tlie  defendant  all  such  legal  own  name.     Emmons  v.  U.  S., 48  Fed. 

or  equitable  defenses  as  might  be  main-  Rep.  43.     See  U.S.  v.  Jones,  131  U. 

tained  against  the  assignor.    See  Schaf-  S.  i . 

erman  r.  O'Brien,  28  Md.  565.  Hi  AdmlxattF. — An  assignee  of  a  chose 

meUgan. — In  Watson  v.  Watson,  49  in  action  may  sue  in  his  own  name  in 

Mich.  540,  it  is  said  that  the  policy  of  the     admiralty.     Swett    v.    Black,    i 

legislation  in  Michigan  is  to  permit  Sprague  (U.  S.)  574. 

the  real  party  to  bring  an  action  in  his  1.  Van  Rensselaer  v.  Read,  26  N. 

own  name,  and  that  it  is  no  longer  Y.  558;  Devine  r.  Martin,  15  Tex.  25; 

necessary  for  assignees  to  sue  in  the  Ogden  v.  Slade,  i  Tex.  13. 

name  of  the  assignor,  or  to  bring  an  ac-  The  Mlatoiixl  Code  of  Fmetlee,  founded 

tion  in  the  name  of  one  person  for  the  on  the  New  York  Code,  by  abolishing 

use  and  benefit  of  another,   even   in  the  distinction  between  law  and  equity 

case  of  tort,  when  the  cause  of  action  is  had  the  effect  of  allowing  assignees  of 

assignable.     See  also   Felt  v.   Reyn-  choses  in  action  to  bring  suits  in  their 

olds'   Rotary  Fruit  Evaporating  Co.,  own  names  in  cases  where,  by  common 

52  Mich.  602.  law,  no  assignment  would  be  recog- 

In  MlBSlssippi  the  assignee  of  a  chose  nized.   Long  v.  Heinrich,  46  Mo.  603*, 

in  action  may  sue  in  his  own  name.  Walker  r.  Mauro,  18  Mo.  564. 

Harper  v.  Butler,  2  Pet.  (U.  S.)  239.  2.  Illinois, — Wineman  v.  Hughson, 

Hew  York. — By  the  adoption  in  New  44  111.  App.  22;  Potter  v.  Gronbcck, 

York  of  section  iii  of  the  Code  of  Pro-  117  111.  409. 

cedure  (now  section  449  Code  of  Civil  Massachusetts, — Kendall  v,  Carland, 

Procedure)  the  chancery  practice  as  to  5  Cush.  (Mass.)  74. 

parties  was  prescribed  for  the  courts  of  New  Tcrk, — Demareat  t;.  Willard,8 

law  in  that  state  with  a  few  modifica-  Cow.  (N.  Y.)  206;  Willard  r. Tillman, 

tions.     See  Wallace  v.  Eaton,  5  How.  2  Hill  (N.  Y.)  274;  Van  Rensselaer  r. 

Pr.  (N.  Y.  Supreme  Ct.)  99;  Holleh-  Read,  26  N.  Y.  558. 

beck  V.  VanValkenburgh,  5  How.  Pr.  United  States.— Scottv.tMnXj'jV^^ 

(N.  Y.  Supreme  Ct.)  281 ;  Voorhls  v.  (U.  S.)  596. 
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2.  AMdgnability  of  Subjoot-mattor  as  Teft  of  Bight. — It  may  be 
stated  as  the  generally-accepted  doctrine  that  if  the  subject-matter 
is  assignable,  either  by  the  common  law  or  by  reason  of  statutory 
provisions,  the  assignee  may  bring  suit  in  his  own  name,^  the  test 

England. — Allen  v,  Bryan,  5  B.  &  13  Mo.  4B0;  Hill  t;.  McPherson,  15  Mo. 

C.  513,  II  E.  C.  L.  393.  304;  Draher  v,  Schreiber,  15  Mo.  603; 

Tlie  Awrign—  of  a  Fee  Farm  Sent,  the  Smith  v.  Kennett,  18  Mo.  154. 

same  being  an  estate  of  inheritance,  is,  New  Hampshire, — Folsom   v.   Bel- 

upon  the  principles  of  common  law,  knap  County  Mut.  F.  Ins.  Co.,  30  N. 

entitled  to  sue    therefor   in   his  own  H.  231.     See  Jordan  v,  Gilien,  44  N. 

name.     It  is  an  exception  from   the  H.  434. 

general  rule  that  choses  in  action  can-  Netu  Jersey, — Lacey  v,  Collins,  5 

not  be  transferred,  and   stands   upon  N.  }.  L.  563;  Norris  v.  Douglass,  5  Ii|. 

the  ground  of  tieing,  not  a  mere  per-  J.  L.  942. 

sonal  debt,  but    a  perduable  inherit-  New  fork. — Gardner  v.  Adams,  la 

ance.     Scott  v,  Lunt,  7  Pet.  (U.  S.)  Wend.  (N.  Y.)   297;  Butler  v.  New 

596.  York,  etc.,  R.  Co.,  33  Barb.  (N.  Y.) 

CostBiiBtfer StatntetoAflilgBeeof  COaUn  no;  Smith  v.  New  York,  etc.,  R.  Co., 

Ar  Serrlcee. — ^The  costs  allowed  upon  38  Barb.  (N.  Y.)  605;  King  v,  Kirby, 

the  recovery  of  the  price  or  value  of  38  Barb.   (N.  Y.)   49;  Grocers'   Nat. 

labor  or  services  by  Minn.  Laws  1891,  Bank  v.  Clark,  48  Barb.  (N.  Y.)  36; 

c.  41,  may  be  recovered  by  an  assignee  Robinson  v.  Weeks,  6  How.  Pr.  (N. 

of  the  person  rendering  the  labor  or  Y.   Supreme  Ct.)    161;  Hodgman  v. 

services.     Clifford  v.  Northern    Pac.  Western  R.  Corp.,  7  How.  Pr.  (N.  Y. 

R.  Co.,  55  Minn.  150.  Supreme  Ct.)  492 ;  Johnston  v.  Ben- 

1.  Arkansas. — Gamblin  v.  Walker,  nett,  5  Abb.  Pr.  N.  S.  (N.  Y.  Super. 

I  Ark.  320;   Roane  v,  Lafferty,  5  Ark.  Ct.)  331;  McKee  v.   Judd,  I3  N.   Y. 

465;  Buckner  v.  Greenwood,  6  Ark.  633;  Merrill  t;.  Grinnell,  30N.  Y.  594; 

300.  Monahan  v.  Story,  3  £.  D.  Smith  (N. 

California, — Lazard  v,  Wheeler,  33  Yi)  393;  Drake  v.  Smith,  I3  Hun  (N. 

Cal.  139.  Y.)  532;  Purple  v.  Hudson  River  R. 

Illinois. — Ransom   v.   Jones,  2   111.  Co.,  4  Duer  (N.  Y.)  74. 

391;  Potter  v.  Gronbeck,  117  111.  404.  Ohio. — Hall  v.  Cincinnati,  etc.,  R. 

Indiana.  —  Mountjoy    v.    Adair,    i  Co.,  i  Disney  (Ohio)  58. 

Ind.  354.  Pennsylvania. — Waters  v.  Millar,  I 

Iowa. — Williams  t;.  Soutter,  7  Iowa  Dall.  (Pa.)   369;    Reed  v.  Ingraham, 

435,  citing-  Andrews  v.  Brown,  i  Iowa  3  Dall.  (Pa.)  505,  4  Dall.  (Pa.)  169; 

154.  Mitchell  V.   Walker,  7  Rep.  435 ;  Al- 

Keniuchy. — Marcum  v.  Hereford,  8  dricks  v.  Higgins,  16  S.  &  R.  (Pa.) 

Dana  (Ky.)  i;  Russell   v,  Petree,  10  212;  Fahnestock  v.  Schoyer,  9  Watta 

B.  Mon.  (Ky.)  184;  Pigman  v.  Ward,  (Pa.)  io3. 

Sneed  (Ky.)  305;  Neyfong  v.  Wells,  South    Carolina. — Folk    v.    Cruik- 

Hard.  (Ky.)  571;  Hicks  f^.  Doty, 4 Bush  shanks,  4  Rich.  (S.  Car.)  343;  War- 

(Kt.)43o.  ing  V.  Cheeseborough,    4    Rich.  (S. 

Massachusetts. — Clark    v.    Swift,  3  Car.)  343,  note;    Sims  v.  Kadcliffe,  3 

Met.  (Mass.)  390.  Rich.  (S.  Car.)  387 ;  Smith  v.  Cook,  a 

Michigan. —Cooik  v.  Bell,  18  Mich.  McMull.  (S.  Car.)  58. 

387 ;  Final  v.  Backus,  18  Mich.  318,  Tennessee. — Moore  v.  Weir,  3  Sneed 

Minnesota. — Spencer  v,  Woodbury,  (Tenn.)  46 ;  Mutual  Protection  Ins.  Co. 

I  Minn.  105.  v.  Hamilton,  5  Sneed(Tenn.)  269;  East 

Mississippi. — Lowenburg  v.  Jones,  Tennessee,  etc.,  R.  Co.  v.  Henderson, 

56  Miss.  68i3;  Chicago,  etc.,  R.  Co.  v.  i  Lea  (Tenn.)  i. 

Packwood,  59  Miss.  380;  Montgomery  Texas — Koeningheim  v.  Randolph, 

V.    Handy,  63  Miss.  43;  Kirkland  v,  i  Tex.  App.  Civ.  Cas.,  §  764. 

Lowe,  33  Miss.  433.  Virginia. — Craig  v.  Craig,  i  Call 

Missouri.^-CiiZVLyin  v.  Labarge,   i  (Va.)  483;  Norton  v.  Rose,  3  Wash. 

Mo.  557;  Thomas  v.  Wash,  i  Mo.  665;  (Va.)  233;  Feazle  v,  Dillard,  5  Leigh 

Jeffers  v.  Oliver,  5  Mo.  434;  Davis  v.  (Va.)  31. 

Christy,  8  Mo.  569;  McCarty  v.  Hall,  Wisconsin. ^ViMshwry  v.  Mitchell, 
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of  the  right  so  to  bring  the  action  being  the  assignability  of  the 
matter  or  thing  in  question.^ 

3.  EfTeot  of  StatutM. — It  may  also  be  stated  as  a  general  rule 
that  the  assignee  of  a  chose  in  action  which  is  not  assignable  at 
common  law  can  maintain  an  action  thereon  in  his  own  name 
only  when  this  right  is  given  by  reason  of  statutory  regulations  * 
but  in  just  what  cases,  or  under  what  circumstances,  cannot  be 
authoritatively  laid  down.  However,  it  is  evident  that  the  right 
of  the  assignee  does  not  depend  on  the  character  of  the  thing 
assigned,  but  rather  on  the  aid  extended  to  him  by  force  of  the 
statutes  or  otherwise.* 


5  Wis.  17 ;  Minert  v.  Emerick,  6  Wis.  able,  assigned  in  writing,  are  herebj 

^5;  Kimball  t;.  Spicer,  12  Wis.  668;  authorized  to  bring  and  maintain  ac- 

Tyson   v,   McGuineas,   25   Wis.   656;  tions   in   their  own  name,"  etc,  an 

Murray  v.  Bueli,  76  Wis.  657.  assignee  of  a  judgment  maj  maintain 

United  States. — Kemmil  v.  Wilson,  scire  facias  against  a  trustee.    Ware 

4  Wash.    (U.    S.)    308;    Withers    v.  v.  Bucksport,  etc.,  R.  Co.,  69  Me.  97. 
Greene,  9  How.  (U.  S.)  213.  In  Awrtgrnnimt  liy  One  Paztner  totl» 

€k>ntnet  Aaslgnaltle  \ss  Cmloni. — In  Ottiar  of  his  interest  in  all  the  partner- 
Reed  V,  Ingraham,  3  Dall.  (Pa.)  505,  4  ship  demands  is  good  in  equitj,  and 
Dall.  (Pa.)  169,  the  assignee  of  a  stock  will  give  to  the  assignee  the  right  to 
contract  was  allowed  to  sue  thereon  in  use  the  name  of  the  assignor  for  the 
his  own  name,  it  being  proven  by  stock-  purpose  of  collecting  for  his  own  use 
brokers  that  like  contracts  had  always  any  debts  due  to  the  partnership  at 
been  considered  assignable  within  the  the  time.  Luntt'.Stevens,  24Me.  534. 
place  where  the  transaction  took  place,  ChOM  In  Aetton  llada  Aaatgnalile  oa 
and  that  such  assignment  vested  the  Day  of  Aaalgnineiit. — In  Meredith  v. 
interest  completely  in  the  assignees,  Duval,  i  Munf.  (Va.)  76,  decided  on 
and  authorized  them,  in  case  of  default,  the  authority  of  Craig  v.  Craig,  i 
to  proceed  in  their  own  name.  Call    (Va.)  483,  it  appeared  that  the 

1.  Arkansas, — Buckner    v.    Green-  assignment  was  made  upon  the  day  on 

wood,  6  Ark.  200;  Roane  v.  Lafferty,  which  the  act  allowing  the  chose  in 

5  Ark.  465.  action  to  be  assigned  by  its  terms  took 
Kentucky, — Conn  v,    Jones,    Hard,  effect,  but  the  chose  in  action  itself 

(Ky.)  9;  Y antes  v.  Smith,  Z2  B.  Mon.  accrued  before  that  period,  and  at  the 

(Ky.)  395.  time  of  its  making  was  not  assignable, 

Massachusetts. — Coolidge   v.   Rug-  and  it  was  held  that  the  assignee  might, 

gles,  15  Mass.  387.  according  to  the  statute,  bring  an  ac- 

Missouri, — St.  Louis  v,  Clemens,  42  tion  thereon  in  his  own  name. 

Mp.  69.  2.  Sammis  v.  Wightman,  31  Fla.  10; 

Nebraska, — Weir  v.  Anthony,  35  Hooker  v,  Gallagher,  6  Fla.  351 ;  Ken- 
Neb.  396.  dig  V.  Giles,  9  Fla.    278;  Smock  v. 

New  Hampshire, — Folsom    v,  Bel-  Taylor,   i    N.  J.  L.   206;   Mulford  v. 

knap  County  Mut.  F.  Ins.  Co.,  30  N.  French,3N.  J.  L.  54;  Sharp  t?.  Moore, 

H.  231.  3  N.  J.  L.  413;  Smith  v.  Cook,  a  Mc- 

Texas. — Devine  v,  Martin,  15  Tex.  25.  Mull.  (S.  Car.)  58. 

A  Debt  Dne  npon  a  Oontliigoncy  may  AotlOBlmpr(q;i«rl7BrcniglLt--WalTerof 

be  assigned  with  a  mortgage  given  to  Error. — Although  a  chose  in  action 

secure  it,  and  the  assignee  is  entitled  may  not  be  assignable,  so  as  to  enable 

to  a  conditional  judgment  in  an  action  the  assignee  to  maintain  an  action  in 

commenced  on  the  mortgage  after  the  his  own  name,  yet,  if  he  do  so  bring 

debt  has  become  absolute  by  the  hap-  the  action  and  the  defendant  confess 

pening  of  the  contingency.    Bancroft  judgment,  it  is  a  waiver  of  the  error 

V,  Marshall,  16  N.  H.  244.  and  the  judgment  will  not  be  arrested 

Jndgment. — Under  a   statute.   Laws  for  irregularity.     Matheson  v.  Grain, 

Me.  1874,  c.  235,  providing  that  **as-  1  McCord  (S.  Car.)  219. 

signees  of  choses  in  action,  not  negoti-  3.  Attaobnimit  by  Aaaigiiee. — In  Bes- 

748  Volume  VII, 


Action  by  Saal        EQUITABLE  ASSIGNMENTS,   Party  in  Interert. 

V.  AcTiov  BT  Beal  Pabtt  dt  Iftebest— 1.  Who  Is  Such  Party. — 
In  some  jurisdictions  the  "  real  party  in  interest/'  within  statutory 
provisions  requiring  every  action  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  is  held  to  mean  the  party  having  the 

ley  V.  Palmer,  i  Hill  (N.  Y.)  482,  it  AssigneM  of  an  Equitable  Interest  in  a 

was  held  that  the  assignee  of  a  demand  fund  created  by  a  marriage  settlement 

might  bring  proceedings  by  attach-  should,  if  they  desire  to  be  perfectly  se« 

ment  under  a  statute  relating  to  ab-  cured,  obtain  a  distringas  on  the  funds; 

sconding,  concealed,  and  nonresident  or    have  their  deed  indorsed  on  the 

debtors.  original  deed;  or  obtain  a  transfer  of 

GamlBliment  may  be  resorted  to  by  the  funds  into  court.     Phipps  v»  Love- 

the  assignee  of  several  nonnegotiable  grove,  L.  R.  16  Eq.  80. 

claims  aggregating  enough  to  bring  Aailgnnient  of  Glaim  for  Son's  Wages. — 

the   principal   action   within   the   ju-  In  Kent  t^.  Watson,  46 N.  H.  148,  it  ap- 

risdiction  of  the  court.     Crippen  v,  peared  that  a  father  had  hired  his  son 

Fletcher,  56  Mich.  386.  for  a  fixed  time  and  at  a  price  certain, 

An  Assignee  of  a  Blglit  of  Pre-emptiott  and  before  the  expiration  of  the  time 

may  maintain  an  action  of  trespass  to  gave  an  order  on  the  person  engaging 

try  title.     Home  v.  Gambrell,  i  Tex.  Uie  services  to  pay  to  a  third  person  an 

App.  Civ.  Gas.,  ^  996.  amount  then  due,  or  which  might  be- 

AsBlgnee  of  Ckiyenant  Not  Running  with  come  due,  for  the  services  rendered  by 

Laiui. — ^The  personal  representative  of  the  son.    This  order  was  accepted,  and 

an  assignee  of  a  covenant  which  does  it  was  held  that  after  the  termination  of 

not  run  with  the  land  may  maintain  a  the  services  and  the  full  performance 

suit  in  equity  in  his  own  name  as  if  no  of  the  contract,  such  third  person  might 

assignment    or    covenant    had    been  maintain  an  action  for  money  had  and 

made.     Hagar  v.  Buck,  44  Vt.  285.  received,  and  that  should  he  sell  the 

Actton   on   Undertaking.  —  In    Snod-  order  to  another,  before  or  after  suit 

^ass  V.  Krenkle,  49  How.  Pr.  (N.  Y.  brought,    the    action    might    still   be 

Supreme  Ct.)  122,  an  undertaking  was  maintained  in  the  name  of  such  third 

g^iven  to  plaintiff's  assignor  by  name  person,  by  his  consent,  for  the  benefit 

without  adding  his  assign,  as  a  condi-  of  the  true  owner. 

tlon  for  a  continuance,  and  it  was  held  Lost  Instnunents.  —  If  a  negotiable 

that  the  assignee  of  the  plaintiff  could  note  indorsed  in  blank  by  the  payee  is 

maintain  an  action  upon  the  undertak-  lost,  an  assignee  of  the  indorsee's  right 

ing  after  the  condition  upon  which  it  to  the  note  cannot  maintain  an  action 

was  given  had  been  forfeited.  at  law  in  his  own  name  upon  such  lost 

Holder  of  Gheck. — A  check  drawn  on  note.     Willis  v.  Cresey,  17  Me.  9. 

funds  in  a  bank  is  an  appropriation  of  An  indebtedness  for  which  a  note 

the  amount  of  the  check  in  favor  of  the  was  given,  and  thereafter  lost,  may  be 

holder    thereof,   and    is   in  effect,  an  assigned  after  the  loss  so  as  to  enable 

assignment  of  the  amount  of  the  check,  the  assignee  to  bring  suit  thereon  in 

and  the  holder,   upon   refusal   of   the  his  own  name,  under  the  ^i>j<7Mristat- 

bank  to  pay  the  same  where  such  funds  ute  allowing  recovery  on  lost  instru- 

have  not  been  drawn  out  before  its  ments.     Sauter  v,  Leveridge,  103  Mo. 

presentation,    may    bring    an    action  615. 

thereon  against  the  bank  in  his  own  *'LaJM>r  Tickets"  issued  by  a  corpo- 

name.     Fonner  v.  Smith,  31  Neb.  107,  ration,  payable  "  to  employees  only," 

where  it  was  acknowledged,  however,  and    containing  a  proviso  that  they 

that  there  is  a  direct  conflict  in  the  should  be  '*  not  transferable,"  cannot 

authorities  upon  the  question  whether  be  sued  upon  in  his  own  name  by  an 

the  check  operates  as  an  assignment,  assigneeof  the  tickets.   Tabler  t;.  Shef- 

Contraeton  for  City  Works  may  assign  field  Land,  etc.,  Co.,  79  Ala.  377. 

their  contracts  to  third  persons,   al-  Assignee  of  Agreement   to    Pay   tox 

though  an  assessment  has  been  laid  by  Withdrawal  of  Defense. — An  assignee  of 

the  city  to  pay  the  former  for  the  work,  an  agreement  to  pay  a  certain  sum  of 

and  after  the  completion  of  the  work,  money  to  the  defendant  in  considera- 

the  assignees  may  sue  to  recover  the  as-  tion  that  he  withdraw  his  defense  may 

sessment.    ^rnst  v.  Kunkle,  5  Ohio  St.  sue  in  his  own  name.     Gray  v,  Garri* 

520.  son,  9  Cal.  325. 
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beneficial  interest  as  well  as  the  legal  title,^  while  in  others  a 
plaintifif  is  the  real  party  in  interest  if  he  has  a  valid  transfer  as 

AnifiimeBt  of  Claim  to  Atlomoy.^  In  Construing    ike  Iowa    Code  of 

Where  an  assignment  is  made  toaclerk  1851y  which  required  that  civil  actions 

in  an   attorney's   office,  who  is  like-  should  be  prosecuted  in  the  name  of 

wise  an  attorney,  he  is  not  precluded  the  real  party  in   interest,  the  earlier 

from   bringing  an   action  in  his,  the  cases  held   the  provision  to  refer  to 

clerk's,  name  by  reason  of  Cal.  Penal  parties     having     the    legal     interest 

Code,  ^  i6i,  which  inhibits  attorneys  (Cooper  t^Armstronp,3  Greene  (Iowa) 

from  having  claims  assigned  to  them  120;  Roberts  f.  Taliaferro,  7  Iowa  no), 

for  the  purpose  of  bringing  suits  tliere-  But   this  construction  was  shaken,  if 

on.     Tuller  f .  Arnold,  98  Cal.  522.  not  overthrown,  by  Shepard  v.  Ford, 

Mock  Bnbscrlptioiis. — Under  the  Vir-  10  Iowa  502.     However,   in  Conyng- 

giniaCode  of  1873,  c-  H^*  ^  '7*  which  ham  v.  Smith,  16  Iowa  471,  the  court, 

empowers   assignees  of  nonnegotiable  after  discussing    the    foregoing  deci- 

instrumentstosue  in  their  own  names,  sions,  held  that,  under  the  system  of 

an  assignee  of  a  corporation  may  sue  practice  introduced  by  the  Revision, 

in  his  own  name  for  unpaid  subscrip-  the  assignee  of  a  bond  claiming  under 

tions  to  the  capital  stock.     Glenn  v.  a  parol  contract  of  afvsignment  might 

Scott,  28  Fed.  Rep.  804.  maintain  an  action  thereon  in  his  own 

Bailroad-aid  Mote. — An  equitable  as-  name, 

signee  of  a  railroad-aid  note  may  pro-  An  Assignment  by  Parol  transfers 

ceed  upon  it  in  his  own  name.  Toledo,  the  property  of  which  the  assigned  in- 

etc,    R.    Co.   V.   Johnson,   55    Mich,  strument  is  the  evidence,  so  as  to  en- 

456.  able  the  assignee  to  maintain  a  suit 

ABHlgnnnmt  to  Pay  IndoMednass. — In  to  recover  in  his  own  name.    Green 

Gates   V.  Northern   Pac.    R.   Co.,   64  v.  Marble,  37  Iowa  95;  McDowell  v. 

Wis.  64,  the  cause  of  action  was   as-  Bartlett,    14    Iowa    157;    Younker  v. 

signed  on  consideration   that  the  as-  Martin,  18  Iowa  143;  Rice  v.  Savexy, 

signee  apply  the  net  proceeds  of  the  22  Iowa  470;  Pearson  r.  Cummings, 

claim  to  the  payment  of  certain  indebt-  28  Iowa  344.. 

edness  of  the  assignors  and  pay  the  ex-  Coda  Nebraska,  ^  29,  is  but  a  statutory 

cess  thereover  to  them,  and  it  was  held  enactment  of  the  rule  which  prevailed 

that  the  assignee  might  maintain  an  in  courts  of  equity,  that  an  action  must 

action  in  his  own   name.      Applying  be  brought  in  the  name  of  the  party 

Smith    V.   Chicago,   etc.,    R.  Co.,   23  beneficially  interested  in  the  subject- 

Wis.  267.  matter.    A  mere  assignment  of  a  claim, 

1.  Wheatley  v.  Strobe,  12  Cal.  92.  therefore,  where  the  proceeds  of  the 

In  Georgia  the  real  owner  of  a  fund,  suit  are  to  be  paid  to  the  assignor,  wiU 

deriving  his  title  through  an  equitable  not  entitle  the  assignee  to  maintain  the 

assignment,  must   assert  his  right  to  action.   He  must  possess  the  beneficial 

the  fund  against  an  attaching  creditor  interest.     Hoagland  v.  Van  Etten,  23 

of  the  assignor  by  claiming  under  sec-  Neb.  462. 

tion  3541  of  the  Georgia  Code.  Haas  v.  Permitting  Acquisition  of  Beneficial 

Old  Nat.  Bank,  91  Ga.  307.  Interest. ^^here  a  claim  has  been  as- 

Ib  Indiana,  under  a  statutory  provi-  signed  to  a  plaintiff,  and  he  therebj 

sion  that   the   real   party  in   interest  acquires   the   legal  title,  but  not  the 

must  sue,  suit  must  be  brought  "by  the  beneficial    interest,    the    court    may, 

person  in  whom  the  beneficial  interest  w^here  it  will  be  in  the  furtherance  of 

is  vested  by  the  divestiture  of  all  the  justice,  upon  payment  of  costs,  permit 

beneficial  interest  cf  the  original  owner  him  to  acquire  the  beneficial  interest 

in   the  claim.     Bartholomew  County  and  proceed  with  the  action.    Hoag- 

V.  Jameson,   86  Ind.    15^.     And    see  land  v.  Van  Etten,  23  Neb.  462. 

Swift  V.  Ellsworth,  10  Ind.  205.  Legal  TlUe  In  Aialgnor. — ^If,  notwith^ 

Iowa. — Under  the  provisions  of  the  standing  the    assignment,    the  legal 

Iowa  revision,  the   party  beneficially  title  remains  in  the  assignor,  he  may 

interested  was  required  to  sue   in  his  maintain  the  suit   Winn  v.  Ft.  Worth, 

own   name,  though   he   had   not    the  etc.,  R.  Co.  (Tex.  Civ.  App.  1896),  33 

legal   title.     Cottle  v.  Cole,  20  Iowa  S.  W.  Rep.  593;   Allison  v.  Phoinii 

481.  Ins.  Co.,  87  Tex.  593. 
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against  the  assignor,  and  holds  the  legal  title  to  the  demand.^ 

2.  Xffeet  of  LegislatioiL  —  The  effect  of  legislation  allowing 
actions  by  the  real  party  in  interest,  or  conferring  similar  rights, 
is  not  to  enlarge  the  right  of  assignment,  nor  to  authorize  it  in 
cases  where  it  did  not  before  exist.^ 

L  Cottle  V,  Cole,  ao  Iowa  481 ;  an  assignee  upon  an  instrument  as- 
Sheridan  v.  New  York,  68  N.  Y.  30;  signed  to  him,  it  is  enough  for  the  de- 
Combs  7^  Bateman,  10  Barb.  (N.  Y.)  fendant  to  know  that  the  plaintiff  is 
573;  Armstrong  v.  Cushney,  43  Barb,  theholder  of  the  instrument  by  assign- 
(N.  Y.)  340;  AUgoever  v.  Edmunds,  ment,  and  if  the  assignor,  without 
66  Barb.  (N.  Y.)  579;  Monahan  v,  objection,  allows  the  action  to  be  prose- 
Storj,  2  E.  D.  Smith  (N.  Y.)  393;  cuted  to  final  judgment,  he  is  estopped 
Drake  v.  Smith,  la  Hun  (N.  Y.)  532;  from  thereafter  bringingsuit  upon  the 
Purple  V.  Hudson  River  R.  Co.,  4  same  instrument.  Morrison  v,  Ross, 
Duer  (N.  Y.)  74;   Dawson  v,  Pogue,  113  Ind.  186. 

18  Oregon  94;  Uregoire  t;.  Rourke,  28  2.  Naw  York. — The   only  alteration 

Oregon  275.  made  by  the  New  York  Code  of  Pro- 

miere  one  sues  for  the  use  of  an-  cedure  in  former  existent  rights  was 

other,  the  former  is  the  nominal  and  to  enable  assignees  of  choses  in  action 

the  latter  the  real  plaintiff.     Kendig  v,  to    maintain    actions    in    their    own 

Giles,  9  Fla.  278.  name  in  those  cases  only  in  which,  by 

Okhsn  Beneficially  Ibt«neted.-"An  as-  the  law  as  it  existed  when  the  code  was 

signee  who  holds  the  legal  title  to  a  adopted,  the  right  of  action  was  as- 

choie  in  action  by  a  valid  assignment  signable  in  law  or  in  equity.     Purple 

is  the  real  party  in  interest,  so  as  to  en-  v,  Hudson  River  •  R.  Co.,  4  Duer  (N. 

title  him  to  bring  suit    in  his  own  Y.)    74;    Hodgman    v.    Western    R. 

name,  although    others   may  have  a  Corp.,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 

limited  beneficial  result  in  the  recov-  492 ;  Butler  zk  New  York,  etc.,  R.  Co., 

erj,  and  even  if  he  would  be  liable  to  22  Barb.    (N.    Y.)    no;   Thurman  v, 

them  by  agreement  for  the  amount  of  Wells,  18  Barb.  (N.  Y.)  500. 

the  recovery.    Allen  v»  Brown,  44  N.  South  Carolina.  —  Under  the   South 

Y.  228;  Meeker  v.  Claghorn,  44N.Y.  Carolina  Code    of  Procedure,  ^   132, 

349-  requiring  an  action  to  be  prosecuted 

An  Aetton  on  a  Special  Qvaranty  is  in  the  name  of  the  real  party  in  inter- 
required  to  be  brought  in  the  name  of  est,  when  a  transfer  or  an  assignment 
the  assignee  as  the  real  party  in  inter-  is  made  which  in  equity  would  have 
est.  Small  v,  Sloan,  i  Bosw.  (N.  Y.)  the  effect  of  making  the  assignee  the 
35^*  real  party  in  interest,  then  the  assignee 

Ckxle  Iowa,  §  1676  (Laws  1859),  which  is    the    proper    plaintiff.     Childs    v, 

provides  that  civil  actions  are  to  be  Alexander,  22  S.  Car.  182.     In  this  case 

prosecuted  in   the  name  of  the  real  the  court  said  that  this  section  was  in- 

partj  in  interest,  construed  to  mean  tended   to   adopt  the   practice  which 

that  the  action  must  be    brought  by  formerjy  prevailed  in  equity,  but  that  it 

the  party  having  the  legal  title.     Allen  had  not  gone  to  the  extent  of  making 

v.  Newberry,  8  Iowa  65.  things  legally  assignable  which  were 

Under  this  statute  the  assignee  of  a  not  so  before, 

judgment  was  held  to  be  the  real  party  The  Virginia  Statute   (Code  Va.,   § 

in  interest.     Edmonds  v,  Montgom-  2860),  providing  that  the  assignee  of 

erjr,  I  Iowa  143.  any  note,  bond,  or  writing,  not  negotia- 

la  lOaioDri  the  rule  that  the  action  ble,  may  maintain  any  action  thereupon 

must  be  brought  in  the  name  of  the  in  his  own  name  which  the  original 

party  in  whom  the  legal  interest  of  obligor  or  payee  might  have  brought, 

the  contract  is  vested,  without  refer-  did  not  abridge  the  rights  of  the  obli- 

ence  to  who  has  the  tieneficiary  inter-  gor,  nor  enlarge  those  of  the  assignee 

«8t  in  the  same,  is  stated  not  to  have  beyond  that  of  giving  him  the  right  to 

b«en  changed  by  Rev.  Code  1855  Mo,,  sue   in  his    own   name.     Stebbins  v, 

p.  1217,  k  2,  art.  2.     Gardner  v.  Arm-  Bruce,  80  Va.  389;  Gordon  v,  Rixey, 

strong,  31  Mo.  535.  76  Va.  694;  Feazle  v,  Dillard,  5  Leigh 

BtkoppelorAssigiior. — In  an  action  by  (Va.)  30. 
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3.  Asfligiiee  as  ''  Beal  Party/* — Under  such  legislation  it  would 
seem  to  follow  that  the  assignee  of  a  chose  in  action  which  is 
legally  assignable  is  the  real  party  in  interest,  and  as  such  is  en- 
titled to  sue  in  his  own  name.^ 

Tlw  HoUcr  of  ConmiflrdAl  Pi^pw  to  whom  it  has  been  transferred 
other  than  by  indorsement  is  the  real  party  in  interest  * 

FoMeMJan  of  VonBegotUblo  Instnunaat. — But  it  has  been  held  that  the 
mere  possession  of  a  nonnegotiable  instrument  will  be  sufficient 
to  enable  the  holder  to  sue  upon  it.' 

1.  Kansas, — Krapp  v.  Eldridge,  33  180;  Bennett  v.  Pound,  28  Mo.  598; 
Kan.  106.  WiUard  v.  Moles,  30  Mo.  142. 

Missouri. — Ashbj  t^  Winston,  26  Ihidv  tlie  ProvliAoiis  of  Hie  Iowa  Oodt 
Mo.  310;  Thornton  v,  Crowther,  24  of  185 1,  allowing  actions  to  be  brought 
Mo.  164 ;  Waterman  v,  Frank,  21  Mo.  in  the  name  of  the  real  partj  in  inter- 
108;  Van  Doren  v.  Relfe,  30  Mo.  455 ;  est,  which  was  construed  bj  prior  de- 
Webb  V.  Morgan,  14  Mo.  428 ;  Wil-  cisions  to  mean  the  par^  having  the 
Hams  V,  Whitlock,  14  Mo.  552 ;  Mc-  legal  interest,  it  was  decided  that  the 
Laughlin  v.  McLaughlin,  16  Mo.  242;  holder  of  a  note  not  negotiable  bj  de- 
Brady  r.  Chandler,  31  Mo.  38;  Hutch-  livery  nor  assigned  in  writing  could 
Ings  V.  Weems,  35  Mo.  285.  not  sue  upon   it   in  his  own   name. 

New  York, — Monahan  v.  Story,  2  Farwell   v,  Tyler,   5    Iowa  1^36.    See 

E.   D.  Smith   (N.  Y.)  393;  Drake  v.  Hays  v.Southgate,  loHun  (N"]  Y.)5ii. 

Smith,   12   Hun  (N.  Y.)  352;    Purple  Transfer    Complete.  —  Although  a 

V,   Hudson    River    R.    Co.,    4    Duer  note  may  be  transferred  so  as  to  vest 

(N.  Y.)  74;  Allen  v.  Smith,  16  N.  Y.  the  title  in  the  holder  by  separate  writ- 

415.  ing  and  an  indorsement,  for  transfers 

Ohio. — Allen  v.  Miller,  11  Ohio  St.  need  not  be  made  upon  the  note  itself, 

374.  yet,  if  the  transfer  is  complete  so  as  to 

Oregon, — Dawson  v.  Pogue,  18  Ore-  vest  the  title  to  the  note  in  the  holder 

gon  94 ;  Gregoire  v,  Rourke,  28  Ore-  as  the  legal  owner,  he  must  sue  in  his 

gon  275.  own  name,  notwithstanding  authoritj 

United  States.  —  May  v,  Logan  is  given  in  the  transfer  of  indorsement 
County,  30  Fed.  Rep.  250;  Weed  to  sue  in  the  name  of  the  payee  or  in- 
Sewing  Mach.  Co.  V.  Wicks,  3  Dill,  dorser.  Allen  v.  Newberry,  8  Iowa 65. 
(U.  S.)  261.  And  see  Wilkins  v.  El-  Hote  PayaldA  to  Agflot.— Where  a  note 
lett,  lois  U.  S.  357.  was  made  payable  toC  as  agent  for  D, 

€k>lorado. — The  right  of  an  assignee  and  D  thereafter  assigned  it  toanother, 

to  maintain  an  action  in  his  own  name  it  was  held  that  C  was  the  proper  per- 

before  a  justice  of  the  peace  is  recog-  son  to  bring  suit.     Cocke  v.  Dickens, 

nized  by  the  decisions  of  the  Colorado  4  Yerg.  (Tenn.)  29. 

courts.  Lavton  t-.  Kirkendall,  20  Colo.  8.   The  holder  of  a   nonnegotiable 

236;    Rio  Grande   Extension   Co.    v.  instrument  may  sue  upon  it  in  his  own 

Coby,  7  Colo.  299;  Jackson  v.  Hamm,  name,  but  he  must  show  his  right  to 

14  Colo.  58.  it.     Merlin  v.  Manning,  2  Tex.  351. 

Assignea  of  CoBtni  Que  Tnut.— Within  SUtu  of  HOldor  of  Vote.— Though  by 

a  statutory  provision  allowing  actions  statute  the  transferee  of  a  note  mar 

by  the  real  parties  in  interest,  an  as-  maintain  an  action  upon  it  in  his  o^-n 

signee  of  a  cestui  que  trust  may  sue  in  name  where  the  transfer  is  by  mere 

his  own  name.   Lee  v.  Fraternal  Mut.  delivery,  the  ability  to  sue  in  his  own 

Ins.  Co.,  I  Handy  (Ohio)  217.  name  will  not  confer  upon  him  the 

2.  loiva. — Warnock  v.  Richardson,  rights  nor  the  status  of  one  who  has 
50' Iowa  450;  Barthol  v,  Blakin,  34  purchased  an  instrument  transferable 
Iowa  452 ;  Moore  z\  Lowrey,  25  Iowa  by  mere  delivery,  or  payable  to  or- 
336;  Allison  V.  Barrett,  16  Iowa  278;  der  and  indorsed  in  blaiuc.  Quiglej 
Rising  V.  Teabout,  73  Iowa  419;  v.  Mexico  Southern  Bank,  80  Mo.  295. 
Younkerv.  Martin,  18  Iowa  143;  Pear-  XhkAst  %b»  How  York  Code  of  ftoos- 
son  V.  Cummings,  28  Iowa  345.  dure,  the  assignee  had  the  whole  inter- 

Afissouri. — Boeka  v,  Nuella,  28  Mo.    est,    whether  his    title  was  legal  or 
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The  BMMoni  for  the  AMignment,  the  consideration  thereof,  or  the 
object  sought  to  be  attained  thereby,  are  immaterial.  It  is 
sufficient  that  the  original  beneficiary  has  divested  himself  of  all 
legal  title  to  the  subject-matter.* 

4.  Assignment  for  Pnrposes  of  Collection. — ^Although  an  assign- 
ment  may  not  have  been  intended  to  convey  any  beneficial 
interest,  but  was  merely  for  the  purpose  of  facilitating  collection 
of  the  assigned  claim,  the  assignee  may,  nevertheless,  maintain  an 
action  on  the  assigned  claim  in  his  own  name.^ 

equitable,  and  could  maintain  the  ac-  circumstance  that  one  of  the  assignors 

tion.     Hastings  v,  McKinlej,  i  E.  D.  agreed  to  take  care  of  the  case  and  to 

Smith  (N.  Y.)  273.  save  the  plaintiffs  from  costs  if  he  was 

Potiesilon  of  Coiuty  Warrant. — In  unsuccessful.  Allen  v.  Brown,  51  Barb. 
McCormiclc  v,  Grundy  County,  24  (N.  Y.)  86,  affirmed  in  44  N.  V.  228. 
Iowa  382,  which  was  an  action  upon  a  Btgbt  to  Inquire  as  to  Nature  of  Title 
county  warrant,  the  petition  set  out  a  of  Plalntur. — One  sued  by  an  assignee 
copy  of  the  warrant,  on  its  face  paya-  has  no  right  to  inquire  whether  the 
ble  to  S  B  or  order,  which  was  as-  plaintiff  in  whom  the  legal  title  seems 
signed  by  the  payee  to  £  T  S  or  to  be  vested  be  an  agent  or  the  real 
bearer,  and  it  was  held  that  the  pos-  owner,  unless  by  a  fictitious  assign- 
session  of  the  instrument  by  M,  a  ment  it  be  attempted  to  deprive  him  of 
third  person,  was  sufficient  to  enable  a  substantial  ground  of  defense  which 
him  to  maintain  an  action  thereon.  he  may  have  against  the  true  owner. 

Wlien  Notea  or  BUls  Bent  for  Ck>Uection  Marvin  v.  Ellis,  9  Fed.  Rep.  367. 

are  indorsed  in  blank  to  enable   the  2.  loiva, — Goodnow    v.    Litchfield, 

holder  to  fill  in  the  blank,  he  may  do  63  Iowa  275 ;  Cottle  v.   Cole,  20  Iowa 

so,  and  sue  in  his  own  name.     Orr  v,  482. 

Lacy,  4  McLean  (U.  S.)  243.  Minnesota, — Anderson  v,  Reardon, 

The  DellTory  of  a  Bank  Book  will  not  46  Minn.  185 ;  Struckmeyer  v.  Lamb 

entitle  the  person  receiving  it  to  main-  (Minn.  1896),  65  N.  W.  Rep.  930. 

tain  an  action  in  his  own  name  for  the  Missouri.— G\x^rnej  v,  Moore,   131 

money  it  represents.   Stewart  v.  State,  Mo.   650;   Webb  v.  Morgan,  14  Mo. 

43  Tex.  242.  428 ;  Simmons  v.   Belt,  35  Mo.   461 ; 

1.  Dawson  v.  Pogue,  18  Oregon  94;  Young  v,  Hudson,  99  Mo.  102;  Hays- 

Gregoire  v,  Rourke,  28  Oregon  275.  ler    v,   Dawson,    28    Mo.    App.   531 ; 

Ubder  the  Callfbmia  Code,  to  entitle  Beattie  v.  Lett,  28  Mo.  596. 

the  assignee  to  sue  it  is  sufficient  that  One    to  Whom  a  Number  of  Persons 

he  hold  the  legal  title.     TuUer  v.  Ar-  have  Transferred  daSms  for  labor  for 

nold,  98  Cal.  522;  O'Connor  t;.  Irvine,  the  purpose  of  collection,  the  trans- 

74  Cal.  440.  feree  to   receive  a  percentage  of  the 

In  Hew  York  a  plaintiff  is  the  real  amount  collected  and  to  pay  the  re- 
party  in  interest  if  he  has  a  valid  mainder  over  to  the  respective  claim- 
transfer  as  against  the  assignor  and  ants  and  himself  to  stand  all  costs  and 
holds  the  legal  title  to  the  demand,  charges  in  the  collection  or  attempt  at 
and  the  defendant  has  no  legal  interest  collection  of  the  claims,  may  sue  in 
to  inquire  further.  Sheridan  v.  New  his  own  name  under  a  provision  au- 
York,  68  N.  Y.  30;  Eaton  v.  Alger,  thorizing  suit  in  the  name  of  the  real 
57  Barb.  (N.  Y.)  179,  affirmed  in  ^*j  N.  party  in  interest.  Peters  v.  St.  Louis, 
Y.  345 ; Richardson  v.  Mead,  27  Barb,  etc.,  R.  Co.,  24  Mo.  ^86. 
(N.  Y.)  178;  Arthur  7^  Brooks,  14  8nlt  by  Asidgnor — ^Disregard  of  Assign- 
Barb.  (N.  Y.)  533;  Freeman  v,  Fal-  ment.  —  The  assignor  of  a  chose  in 
coner,  44  N.  Y.  Super.  Ct.  132;  Cun-  action  assigned  to  an  agent  for  col- 
ningham  v.  Cohn,  14  Misc.  Rep.  (N.  lection  may  disregard  the  assignment 
Y.  C.  PI.)  12;  Bedford  v.  Sherman,  and  sue  in  his  own  name  by  striking 
68  Hun  (N.  Y.)  317.  out  the  assignment,  or  by  showing  that 

Agreement  to  Indemnify  Assignee. —  the  indorsement  was  only  for  coUec- 

The  right  of  an  assignee  to  proceed  in  tion.     Dickinson  v.  Burr,  15  Ark.  372, 

his  own  name  is  not  affected  by  the  approving  Block  v.  Walker,  2  Ark.  ^ 
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6.  In  United  StatM  Courts. — Where  the  local  law  directs  that 
suits  be  brought  in  the  name  of  the  real  party  in  interest,  the 
real  party  has  a  right  to  sue  in  a  court  of  the  United  States  if 
the  case  is  one  otherwise  within  the  federal  jurisdiction  and  there 
Is  no  special  statute  to  the  contrary.^ 

XL  Fl&MlflUVB  kn  Kavbatost  BTATuns. — Statutes  which  are 
merely  directory  will  usually  enable  the  assignee  to  sue  either  in 
his  own  name  or  in  the  name  of  the  assignor,  at  his  election,*  and 

•nd  disapproving  Purdy  v.  Brown,  4  case  was  decided  prior  to  the  Act  of 

Ark.  535.  1872.  The  court  farther  stated  that  this 

1.  Weed     Sewing     Mach.     Co.    v.  practice  applied  not  onlj  to  the  acdon 

Wicks,  3  Dill.  (U.  S.)  261 ;  Thompson  originally  commenced   in  that  court, 

V,  Central  Ohio,  etc.,  R.  Co.,  6  Wall,  but  to  one  removed  into  tfie  federal 

(U.  S.)  134.     See  also  Rev.  Stat.  U.  court  from  a  state  court,  and  also  to 

S.,  f  914.  all  the  proceedings  in  the  action  after 

FoUowlaf  mate  Pnustloe. — A  federal  the  removal. 

court  sitting  in  a  district  where  it  is  S.  In  norida,  by  Laws  of  1881,  c.  3241, 

required  that  actions  shall  be  brought  all  civil  actions  at  law  *'  may  be''  com- 

In  the  name  of  the  real  parties  in  in-  menced,  maintained,  and  continued  in 

terest  will  follow  the  state  statute  in  the  name  of  the  real  party  in  interest, 

that  respect.     May  v.  Logan  County,  and  it  was  held  in  Sammis  v.  Wight- 

30  Fed.  Rep.  250.     See  generally,  ar-  man,  31  Fla.  10,  that  this  statute  did 

dele  United  States  Courts.  not  abolish  or  preclude  the  common- 

Where  a  statute  of  the  state,  appli-  law  practice,  but  merely  permitted  the 

cable  by  express  adoption  to  the  prac-  assignee  to  sue  in  his  own  name  if  he 

tice  in  the  federal  court  sitting  therein,  saw  fit  to  do  so,  and  the  court  distin- 

requires  that  actions  shall  be  brought  guished  the  statute  from  the  provision 

by  "  the  real  party  in  interest,"  an  or-  of  the  New  York  Code  of  Proc.,  f  iii 

der  on  an  insurance  company,  given  by  calling  attention  to  the  fact  that 

by  the  assured  to  his  creditor,  after  the  under    that    provision     every  actios 

loss,  and  directing  the  company  to  pay  **  must  be  "  brought  in  the  name  of  the 

such  creditor  the  whole  amount  due  real  party  in  interest, 

under  the  policy,  makes   the   person  Maine. — Laws  of  Maine,  1874,  c  235. 

receiving   such   order  an  assignee  of  which  authorizes  assignees  of  certain 

the  cause  of  action,   and  entitles  him,  choses  in  action  to  bring  suit  in  their 

under  the  statute  above  mentioned,  to  own   names,  is  merely  directory  and 

sue  on  the  policy,  for  the  loss,  in  his  does  not  require  assignees  of  choses  in 

own  name.     Spratley  v.  Hartford  Ins.  action   assigned   in  writing  to  bring 

Co.,    I  Dill.  (U.  S.)  ^g2,  disdn^ytisk-  actions  upon  them  in  their  own  names, 

fn^  Thompson  v.  Central  Ohio,  etc.,  McDonald  v.  Laughlin,  74Me.  4S0. 

R.  Co.,  6  Wall.  (U.  S.)  134.  Pennlsslve  ttatate— lll<^ldgaa.— Un- 

Actlon  by  msuraiioe  Oompaxij  against  der  a  statute  permitting  the  assignee 

Wtongdoer.  —  Under   section    4933  of  of  a  chose  in  action  to  sue  on  it  in  his 

Mansf.  Dig.  (Ark.),    which    requires  own  name,  the  assignee  may  sue  in  his 

every  action  to  be  prosecuted  in  the  own  name  or,  a^  he  might  have  done 

name  of  the  real  party  in  interest,  an  prior  to  the  statute,  in   the  name  of 

insurance  company  which  has  paid  the  the  assignor.    Park  v,  Toledo,  etc,  R. 

loss  on  goods  destroyed  by  fire  may  Co.,  41  Mich.  352. 

sue  in  its  own  name  the  person  who  Tennessee. — ^An  assignee  of  nonnego- 

caused  the  fire.   Marine  Ins.  Co.  v.  St.  tiable  paper  may  sue  in  his  own  name 

Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  643.  or  in  the  name  of  the  payee  for  his  use. 

Alttiongli  by  the  State  Law  actions  are  Simpson  v.  Moulden,  3  Coldw.  (Tenn.) 

required  to  be  brought  in  the  name  of  429;  Moore  v.  Weir,  3  Sneed  (Tenn.) 

the  real  party  In  interest,  yet  it  has  46. 

been  held  that  if  that  provision  has  Under  the  Vlrghita  Statute  in  force 

not  been  adopted  by  the  federal  court,  in  1826,  authorizing  the  assignment  of 

the  real  party  cannot  so  sue.  Suydamv.  bonds,  the  assignee  did  not  acquire  a 

Ewing,  2  Blatchf.  (U.S.)  359.     This  legal  title  to  the  debt,  but  an  equiublc 
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it  has  been  held  that  a  statute  permitting  an  assignee  to  sue  at 

law  in  his  own  name  was  merely  cumulative  to  his  right  to  sue  in 
equity.^ 

If  the  8Utnt»  li  MuidatOTy,  and  provides  that  the  action  must  be 
brought  in  the  name  of  the  real  party  in  interest,  it  is  improper 
to  sue  in  the  name  of  an  assignor  who  has  parted  with  his  entire 
interest,* 

right,  which,  bj  force  of  the  statute,  he  not  preclude  him  from  maintaining  a 
could  enforce  in  his  own  name,  and  he  suit  in  equity  in  his  own  name.  Town- 
still  had  his  election  to  sue  at  law  in  his  send  v.  Carpenter,  zz  Ohio  az. 
own  name  or  in  that  of  the  original  Texas. — An  assignee  by  parol  or  de- 
obligee  for  his  own  benefit.  Garland  9.  livery  of  a  nonnegotiable  note  may 
Richeson,  4  Rand.  (Va.)266.  And  see  sue  the  maker  at  law  in  the  name  of 
Dunn  V,  Price,  zz  Leigh  (Va.)  3zo.  the  assignor,  but  in  equity  may  bring 

Wast  TIrgiiiia. — ^An  assignee  of  a  note  suit  in  his  own  name.     Ross  v.  Smith, 

or  draft  does  not  acquire  Uie  legal  title  Z9  Tex.  173. 

to  the  debt,   but  an  equitable   right,  Varmomt. — An  assignee  of  a  chose  in 

which,  by  virtue  of  the  statute,  he  may  action  who  has  a  right  to  proceed  upon 

assert  at  law  in  his  own  name,  or  in  it  at  law  in  the  name  of  the  assignor 

that  of  the  original  payee,  for  his  ben-  has  a  right  to  proceed  upon  it  in  equity 

efit;  and  it  is  not  necessary  that  the  in  his  own  name,  in  a  case  which  may 

record  should  show  that  the  suit  is  for  be  proceeded  with  in  equity.     Hagar 

the  benefit  of  the  assignee.     Clarke  v.  v.  Buck,  44  Vt.  285. 

Hogeman,  13  W.  Va.  7x8.  2.  Brady  v.  Chandler,  3Z   Mo.  a8; 

A  simple  assignment  of  a  chose  in  Buffington   v.   South   Missouri   Land 

action  vests  in  the  assi^ee  only  the  Co.,  25  Mo.  App.  492. 

equitable  title,  the  legal  title  remaining  Use  of  As8ifnor*i  Name.  —  Under  a 

in  the  assignor,  and  under  Code  W.  statute  requiring  the  real  party  in  in- 

Va.,  c.  99,  §  X4,  the  assignee  may  sue  terest  to  sue,  an  assignee  cannot  sue  in 

in  his  own  name  or  he  may  sue  in  the  the  name  of  his  assignor,  although  in 

nanEie  of  the  assignor  for  his,  the  as-  the  instrument  of  assignment  the  as* 

signee's,  use.    Bentley  v.  Standard  F.  signor  authorised  suit  to  be  brought 

Ins.  Co.,  40  W.  Va.  729.  in  his  own  name.    Van  Doren  v.  Relfe, 

In  Idmlralty. — ^Although  the  assignee  20  Mo.  455. 

of  a  bottomry  bond  may  maintain  a  Where  the   law  is  imperative  that 

suit  in  admiralty  in  his  own  name,  yet  suits  must  be  brought  in  the  name  of 

he  may  also  sue  in  the  name  of  the  the  real  party  in  interest,  a  suit  brought 

assignor ;  thus,  a  suit  brought  in  the  in  the  name  of  the  assignor  to  the  use 

name  of  the  assignor  may  be  main-  of  the  assignee  is  improper,  and  judg- 

tained  where  the  real  party  in  interest  ment    rendered    therein   will   be   ar- 

appears  in   the   progress  of  the  suit  rested.     Hutch ings  v,  Weems,  35  Mo. 

and  files  a  supplemental  libel  which  is  285. 

answered  by  the  respondent,  and  the  Mlsaisalpiii. — The  assignor  of  an  ac- 

parties  proceed    to    issue    and    trial,  count  cannot  maintain  an  action   at 

Burke  v.  The  Brig  M.  P.  Rich,  z  Cliff,  law  in  his  own  name,  though  the  suit 

(U.  S.)  308.  be  brought  for  the  use  of  the  assignee, 

I.  Winnv.  Bowles,  6Munf.  (Va.)  23.  where,  by  statute   (Code   Miss.  1880, 

MlMOinl. — An  equitable  assignee  may  Z507,  now  ^  660  of  the  Code  of  Z892), 

sue  in  equity  in  his  own  name,  and  the  it  is  provided  that  the  assignee  of  a 

ancient  jurisdiction  of  the  courts  of  chose  in  action  may  sue  for  a  recovery 

chancery  in  relation  to  such  matters  on  the  same  in  his  own  name.     Beck 

is  not  taken  away  because  courts  of  v.  Rosser,  68  Miss.  72. 

law  permit  an  assignee  to  use  the  name  Blgbt  of  Assignor  to  Bus  for  Use  ofla- 

of  the  assignor  to  recover  an  assigned  sicnee.  —  Under    statutory   provisions 

debt.     Dobyns  v.  McGovern,  Z5  Mo.  that  an  action  for  the  recovery  of  a 

66(2.  nonassignable  debt  must  be  brought 

Oklo. — ^The  fact  that    the   assignee  in  the  name  of  the  equitable  owner, 

'*  may  "  bring  an  action  in  a  court  of  and  that  the  assignor  must  be  made  a 

law  in  the  name  of  the  assignor  will  party  to  the  action,  tlie  assignor  can* 
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Vn.  BnsCT  OV  FOBM  OB  MiJrVEB  OV  A88IOHSST.— Sometimes 
the  right  of  the  assignee  depends,  not  on  his  right  as  the  real 
party  in  interest  or  the  like,  but  on  the  form  of  the  assign- 
ment, as  that  it  should  be  in  writing,^  or  upon  some  statutory 
provision,  as  that  the  assignment  be  filed  with  the  writ,^  while 

again  the  right  may  exist  only  in  a  prescribed  case.' 

not  sue  for  the  use  of  the  equitable  ment  be  in  writing,  it  was  held  that 

owner,  since  he  does  not  thereby  be-  the  equitable  owner  of  a  chose  in  ac- 

come  either  substantially  or  formally  tion  to  whom  a  written  assignment  had 

a  party  to  the  action.     Lytle  v.  Lytle,  not  been  made  could  sue  in  his  own 

9  Mete.  (Kv.)  127.  name.     Lowenburg  v.  Jones,  c6  Miss. 

A  LemM'Who  hMM  AMlgnad  HU  m-  688. 
taTMt  in  a  leasehold  cannot  bring  an  Remedy  In  Equity  of  AailgBM  of  GboM 
action  in  his  own  name  to  the  use  of  in  AstXiKi  ^Virginia. — The  remedy 
the  executor  of  the  original  lessor  and  provided  by  section  2860  of  the  Vir- 
against  his  assignee,  but  the  action  ginia  Code  of  1887,  for  actions  by  as- 
must  be  brought  by  the  executor  as  signees  of  nonnegotiable  choses  in 
the  real  party  in  interest.  Weise  v,  action,  in  their  own  names,  is  not  exclu- 
Gerner,  42  Mo.  527.  sive  of  the  jurisdiction  of  equity  to 

Wlaconaln. — If  the  cause  of  action  is  grant  relief,  save  in  so  far  as  the  juris- 

assignable,  and  by  statute  the  action  is  diction  is  excluded  by  section  2862. 

required  to  be  brought  in  the  name  of  The  latter  excludes  equitable  jurisdic- 

the  real   party  in  interest,  the  action  tion  only  in  the  case  of  "  suits  upon  a 

must  be  brought  in  the  name  of  the  bond,  note,  or  writing  by  an  assignee.'* 

assignee.     Webber  v.  Quaw,  46  Wis.  So  that  equity  still  has  jurisdiction  of 

1 18,    in  which    case   the  court    said :  suits  by  assignees  of  choses  in  action 

"The  provisions  of  our  statute,  and  other  than  bonds,  notes,  or  writings, 

those  of  the  state  of  New  York,  not  though  under  section  2860  the  assignee 

only  allow  but  require  the  action  to  be  of  any  chose  in  action  (whether  in 

brought  in  the  name  of  the  assignee  as  writing  or  not)  may  maintain  an  ac- 

the   real   party  in   interest."     Citing  tion  at  law  thereon  in  his  own  name. 

Butler  V.  New  York,   etc.,  R.  Co.,  22  See  Virginia  Law  Register  384,  citing 

Barb.   (N.  Y.)    no;   McKee  v.  Judd,  Winn  v.  Bowles,  6  Munf.  (Va.)  23; 

12  N.  Y.  622;  Tyson  v.  McGuineas,  Garland  v.  Richeson,  4  Rand.  (Va.) 

35  Wis.  656;  Noonan  t'.  Orton,  34  Wis.  a66;  Gait  v.  Calland,  7  Leigh  (Va.) 

359;   McArthur  v.   Green  Bay,   etc.,  594;    Walters    v.   Farmers  Bank,  76 

Canal  Co.,  34  Wis.  151.  Va.  12. 

Aasifnee  of  Patent.— Rev.  Stat.  U.  S.,  Federal  Courta  Controlled  by  Stale  Da- 
6$  491,  492,  authorizing  suits  for  in-  elalon. — Code  Washington^ '9f\i\cYi^TO- 
fringe ments  of  patents  in  the  name  of  vides  that  a  cause  of  action  assigned 
the  party  interested,  require  that  the  in  writing  may  be  sued  upon  by  the  as- 
party  in  interest  must  bring  the  suit  signee,  notwidistanding  the  fact  that 
in  his  own  name,  and  he  cannot  dele-  the  assignor  retains  an  interest  therein, 
gate  the  right  to  another  person.  is  controlling  upon  a  federal  court  sit- 

1.  Under  the  Iowa  Code  of  1851  it  was  ting  within  that  state.     Dexter  v.  Sav- 

necessary  that  the  transfer  of  a  chose  ward,  51  Fed.  Rep.  729. 

in  action  should  be  in  writing  in  order  3.  Under  the  Kalne  SeTiaed  Bttfeatei, 

that  the  transferee  might  sue  in  his  c.  82,  ^  130,  an  assignee  of  a  nonne- 

own  name.   Andrews  v.  Brown,  i  Iowa  gotiable  instrument  cannot  sue  thereon 

154;  Williams  v.  Soutter,  7  Iowa  436.  in  his  own  name  unless  he  files  with 

In  maslBalpiii  the  assignee  of  a  note  his  writ  '*  the  assignment  or  a  copj 

in  account  cannot  sue  in  his  own  name  thereof."    National  Shoe,  etc..  Bank 

unless  the  debt  has  been  assigned  to  v.  Gooding,  87  Me.  337. 

him  in  writing.     Tully  v,  Herrin,  44  8.  la  In  New  Tock,  prior  to  the  adop- 

Miss.  636.  tion  of  the  Code  of  Procedure,  where, 

Under  Code  Miss.  1892,  §  660,  pro-  by  the  Act  of  May  2,  1835,  ^"  action  at 

viding  that  the  assignee  of  any  chose  law  on  a  chose  in  action  was  required 

in  action  may  sue  in  his  own  name  for  to  be  brought  in  the  name  of  the  as- 

a  recovery  on  the  same,  if  the  assign-  signor,   or,  if  he  were  dead,  by  bis 
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Vm  AsnevKEVT  ov  Caitse  ov  Actiov  Asisnie  dt  Tobt. — The 
removal  of  the  common-law  prohibition  against  the  assignment 
of  things  in  action,  and  the  allowance  or  requirement  of  suits 
by  the  real  party  in  interest,  of  necessity  will  authorize  an 
assignee  of  a  right  of  action  arising  in  tort  to  pursue  his  remedy 
in  his  own  name.^  Therefore  torts  for  taking  and  converting 
personal  property,  or  for  injury  to  one's  estate,  and  generally  all 
such  rig^hts  of  action  as  will  survive  to  the  personal  representa- 
tives, may  be  assigned  so  as  to  pass  an  interest  to  the  assignee 
which  he  can  enforce  by  a  suit  in  his  own  name.^    But  an  assignee 

personal  representatives,  if  any,  but  if  person  wronged  is  within  a  statutory 

there  were  no  personal  representatives  provision  (How.   Stat.  Mich.,  $7344) 

the  assignee  could  sue  in  his  own  name,  allowing  the   assignee   of    any    note, 

"  Assignor,"  as  used  in  this  act,  was  bond,  or '*  other  chose  in  action"  to 

held  to  mean  the  payee  or  obligee  of  sue  and-  recover  the  same  in  his  own 

a  chose  in  action,  or  if  the  assignment  name.    Final  v.  Backus,  18  Mich.  218; 

had  been  made  by  the  executor  or  ad-  Brady  v.  Whitney,  24  Mich.  154;  Grant 

ministrator,  then  the  latter,  but  not  to  v.  Smith,  26  Mich.  201 ;  Finn  v.  Cor- 

mean  any  intermediate  party  standing  bitt,  36  Mich.  318;    Cook  v.  Bell,  18 

in  the  relation  of  assignor.     Seeley  v.  Mich.   387;    Watson   v.    Watson,    49 

Seeley,  2  Hill  (N.  Y.)  496.  Mich.  540;    Felt  v.  Reynolds  Rotary 

Under  this  act,  where  a  promissory  Fruit  Evaporating  Co.,  52  Mich.  602. 

note  payable  to  order  was  transferred  Claim  for  Personal  Injuries. — la  Iowa 

by  a  guaranty  indorsed  thereon  by  the  it  is  held  that  the  assignee  of  a  claim 

payee,    a  subsequent  holder  was  re-  for  personal  injuries  sustained  by  the 

quired    to  bring  himself  within   the  negligence   of  a  railroad  corporation 

statute  before  he  could  sue  the  guar-  may  sue  on   the     claim.     Vimont  v. 

antor  in  his  own  name.     VanDerveer  Chicago,  etc.,  R.  Co.,  64  Iowa  513,  19 

V.  Wright,  6  Barb.  (N.  Y.)  547.  Am.  &  Eng.  R.  Cas.  215. 

However,  the  statute  was  held  not  Olalnui  for  Conyersion  of  Property. — 

to  cover  cases  of  mere  gifts  or  assign-  The  assignee   of  property  converted 

ments  founded  upon  natural  love  and  has  a  right  of  action  therefor,  and  may 

affection  between   near    relatives    by  maintain  an  action  for  the   property 

blood.    VanDerveer  t;.  Wright,  6 Barb,  and    for  damages   in  his  own  name. 

(N.  Y.)  547.  Goodger  v,  Finn,   10  Mo.  App.  226; 

In  Murphy  v.  Cochran,  i   HilltN.  Smith  v.    Kennett,   18  Mo.  154;  Mc- 

Y.)  339,  it  was  held  that  where  the  as-  Keage  v.  Hanover  F.  Ins.  Co.,  81  N. 

signee  sued  to  recover  a  judgment  in  Y.  38. 

the  name  of  the  assignor,  after  which  A  donee  of  property  may  maintain 
the  latter  died,  and  no  executors  or  an  action  for  its  conversion  by  sale  un- 
administrators  were  appointed  upon  der  process  against  a  third  person, 
his  estate,  the  assignee  might  sue  out  under  Neb.  Code  Civ.  Pro.^^  ^  29,  as 
a  scire  facias  in  his  own  name  by  rea-  **  the  real  party  in  ihterest. '  Kin- 
son  of  the  provisions  of  the  act.  sella  v.  Sharp,  47  Neb.  664. 

1.  Butler  v.  New  York,  etc.,  R.  Co.,  ,      An   assignee   may   maintain   trover 

22  Barb.  (N.  Y.)  no;  Purple  v.  Hud-  for  the  conversion  of  a  bond  or  other 

son  River  R.  Co.,  4  Duer  (N.  Y.)  74;  instrument  assigned  to  him,  although 

Waldron    v,  Willard,   17  N.  Y.  466;  the  assignor  alone  could  have  main- 

McKee  v.  Judd,  12  N.  Y.  622.  tained   suit  to    enforce   the  contract. 

a.  mjnrlee  to  Property. — Doering  v.  Clowes  v.  Hawley,  12  Johns.  (N.  Y.) 

Kenamore,   86  Mo.   588;    Snyder    v.  484. 

Wabash,   etc.,   R.   Co.,   86    Mo.  613,  If  promissory  notes  are  assigned  be- 

overruling  Wallen  v,  St.  Louis,  etc.,  fore  a  conversion,  the  assignee  alone 

R.   Co.,   74  Mo.   521 ;    Robertson   v.  has  a  right  to  maintain  an  action  of 

Stuart,  I  Hayw.  (N.  Car.)  159;  Mor-  trover,  but  a  simple  assignment  of  the 

gan  V.  Bradley,  3  Hawks  (N.  Car.)  559.  notes  after  their  conversion  gives  him 

An  Action  of  Tort  wMch  will  Survlye  no  such   ri^ht.     Chase    v.    Chase,   z 

to  the  personal  representatives  of  the  Paige  (N.  Y.)  198. 
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of  a  cause  of  action  arising  upon  a  tort  consisting  of  the  unlawful 
taking  or  conversion  of  personal  property  cannot  maintain  an 
action  in  his  own  name  without  a  demand  and  refusal  after  he  has 
acquired  his  title  J 

DL  ViGtsiiTT  ov  Pbohhb  it  oe  ■ona  to  AiBToa.— Unkts 
expressly  aided  by  statute,  the  mere  fact  of  the  assignment  will 
not  entitle  the  assignee  to  maintain  an  action  in  his  own  name  on 
the  assigned  claim,  unless  there  has  been  a  promise  by  the  debtor 
to  pay  him,*  or,  where  an  order  has  been  given,  an  acceptance  of 

If  one  of  two  Joint  owners  of  per-  Illinois. — Carlyle  v,  Carlyle  Water, 

sonal  property  yerbally  tells  the  other  etc.,  Co.f  140  III.  445. 

that  if  he  will  brin^  an  action  for  c«n-  Mmime^^-luMtig  v,  Fiske,  11  Me.  385; 

version  of  the  property  he  maj  have  Smith  v.  Bertj,  18  Me.  12a;  Nonisv. 

the  benefit  of  it,  or  that  he  may  pros-  Hall,  18  Me.  ^3 ;  Warren  v,  Wheeler, 

ecute  the  action  for  his  own  benefit,  it  iz  Me.  484;  Ballanl  v.  Greenbiish,  34 

will  assign  the  cause  of  action  suffi-  Me.  336;  Myers  v.  York,  etc.,  R.  Co., 

ciently  to  allow  the  person  so  told  to  43  Me.  232 ;  Famum  v.  Virgin,  52  Me. 

sue  alone.    Arpin  v.  Burch,  68  Wis.  ^76;  Page  r.  Danforth,  53  Me.  174; 

619.  Voae  V,  Treat,  58  Me.  378. 

An  equitable  assignee  of  a  chattel  Maryland. — Barger   v.    Collins,  7 

mortgage  cannot  maintain  an  action  Har.  &  J.  (Md.)  213;  AlUtan  z;.  Coo- 

at  law  in  his  own  name  for  the  con*  tee,  4  Har.  &  J.  (Md.)  351. 

versioa  <^  the  mortgaged    property.  il/<»j«cJlif.««//«.-— And  over,   etc., 

Baker  v.  Seavey,  163  Mass.  522.    See  Turnpike  Corp.  v.  Gould,  6  Mass.  42; 

alsoClapp  V.  Shepard,  3  Met.  (Mass.)  Crocker  v,   Whitney,    to  Mass.  316; 

127.  Mowry  v.  Todd,  Z2  Mass.  281 ;  Usher 

One  Jolat  Tort  Feaaor,  who  has  set-  v.  D' Wolfe,  13  Mass.  290;  Coolidgev. 

tied  with  the  person  Injured  and  re-  Ruffgles,  15  Mass.  387;  Foss  v.  Nut- 

ceived  from  him  an  assignment  of  his  ting,  14  Gray  (Mass.)  484;  Derby  v. 

claim,  cannot  sue  the  other  tort  feasors,  Sanford,  9  Cush«  (Mat$s. )  2iS4 ;  Hay  r. 

either  in  his  own  name  or  in  the  name  Green,  12  Cush.  (Mass.)  282;  Bourne 

of  the  assignor,  to  recover  the  damages  t;.  Cabot,  3  Met.  (Mass.)   305;  Psrk- 

alleged  to  have  been  sustained.     Up-  hurst  v.  D^ckerson,  21  Pick.  (Mass.) 

ham  t;.  Dickinson,  38  Mich.  338.  307;    Leach    v.    Greene,    116   Mais. 

1.  Smith   T'.  Kennett,   18  Mo.   154;  534. 

Robinson  f.  Weeks,  6  How,  Pr.  (N.  Y.  Minnesota .'■^'Denxk  v,  St.  Paul,  etc.. 

Supreme  Ct.)  161,  overruling  Gardner  R.  Co.,  53  Minn.  504. 

V,  Adams,  12  Wend.  (N.  Y.)  297;  Van-  Jl^w^wri.  —  Walker   v,    Mauro,  18 

Hassell  v.  Borden,  i  Hiit.  (N.  Y.)  128,  Mo.  564. 

citing  Hall  t;.  Robinson,  2  N.  Y.  293;  A^*«' /ftf^n/jjli re.— Currier  v.Hodf- 

Cass  V,  New  York,  etc.,  R.  Co.,  i  E.  don,  3  N.  H.  83;  Wiggin  t».  Damrell, 

D.  Smith   (N.    Y.)   522.    See  article  4  N.  H.  75;  Edson  w.  Fuller,  22  N.  H. 

Conditions    Prbckdbnt,   vol.   4,   p.  191 ;  Tibbets  v,  Gerrish,  25  N.  H.  41 ; 

626.  Thompson  r.  Emery,  27  N.  H.  273; 

Veoesstly  of  Showing  Oonyenton  Sub-  .  Shepherd  v.  Union  Mut.  F.  Ins.  Co., 

■equent  to  Assignment. — No  action  is  38  N.  H.  237;  Barnes  v.  Union  Mut. 

maintainable    by    the    assignee  of    a  F.  Ins.  Co.,  45  N.  H.   24;   Piercer, 

right  of  action  for  a  conversion  of  per-  Nariiua   F.   Ins.  Co.,  50  N.  H.  397* 

sonal  property,  where  the  assignment  Boyd  v.  Webster,  58  N.  H.  356. 

merely  transfers  the  property  and  there  N^w  5^«rMry.«--Fianagan  r.  Camden 

is  no  showing  of  a  conversion  sub-  Mut.  Ins.  Co.,  25  N.  J.  L.  506b 

sequent  to  the  assignment.     Duell  v.  New  fori. — Compton  v,  Jones,  4 

Cudlipp,  I  Hilt.  (N.  Y.)  166.  Cow.  <N.  Y.)  13;  DeForrest  v,  Frtiy, 

a.   Connecticut.-^Rev.    Swift.    Dig.,  6  Cow.  (N.  Y.)  151 ;  Dubois  v.  Double- 

vol.  1,  p.  438.  day,  9  Wend.  (N.  Y.)  317;  Jessel  f . 

F/pr/dffl.— Sammis  v.  Wightman,  31  Williamsburgh  Ins.  Co.,  3  Hill  (N.  Y.) 

Fla.  10;  Hooker  v.  Gallagher,  6  Fla.  88;  Doty  v.  Wilson,  14  Johns.  (N.  Y.) 

351 ;  Kendig  v.  Giles,  9  Fki.  278.  378;  Weston  v.  Barker,  la  Johns.  (N. 
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the  order.  ^     But  when  this  has  been  done,  the  assignee  may  then 

proceed  against  the  debtor,  as  for  money  had  and  received,* 
whether  or  not  a  new  promise  was  made  in  any  given  case 
depending  upon  the  peculiar  facts  and  circumstances  therein.' 

Y.)376;  Hudson  v.   Reeve,   i   Barb.  Wlwr*  aa  Ord«r  !■  Aeo«pt6d,  the  title 

(N.  Y.)  89.  to  demand  the  fund  is  a  legal  title,  and 

Pennsylvania, — Horbach  v.    Hueji  the  payee  maj  sue  the  acceptor  and 

4  Watts   (Pa.)  455;  DeBarry  v.  With-  recover.     Brooks   v.  Hatch,  6  Leigh 

ere,  44  Pa.  St.  356.  (Va.)  534. 

Rhode  Island. —  Clarice  v.  Thomp-  Beftaaal  to  Aooexyt  Order.— It  is  well 

son,  3  R.  I.  146.  settled  that  where  one  having  funds 

Tennessee.  —  Nelson    v.    Marly,    3  in  the  hands  of  another  gives  an  order 

Yefg.   (Tenn.)  576;  Mt.  Olivet  Uem-  on  the  latter  for  payment  to  a  third 

etery  Co.  v.  Shubert,  2  Head  (Tenn. )  party,  the  title  to  such  funds  is  one 

116;    Marney    v,   Byrd,    11    Humph,  which  a  court  of  equity  will  enforce. 

(Tenn.)  95;  Flicker  x;.  Loney,  4  Baxt.  But    if     the    holder    of    the    funds 

(Tenn.)    169;    Snflth    v.    Cottrel,    8  refuses  to  accept  the  order,  the  payee 

Baxt.  (Tenn.)  63.  cannot  recover  at  law;  he  has  his  op« 

Texas. — Rollison  v.  Hope,   18  Tex.  tion  either  to  return  the  order  to  the 

446;  Rossi'.  Smith,  19 Tex.  173; Texas,  maker  thereof  or  to  sue  the  latter  in 

etc.,  R.  Co.   V.  Wright,  3  Tex.  App.  equity    for    the    funds.     Shenandoah 

Civ.  Cas.,  ^  339.  Valley  R.  Co.  v.  Miller,  80  Va.  833. 

Vermont, — Moarv.  Wright,  i  Vt.67;  2.  Lang  v.  Fiske,  11  Me.  385;  Aus- 

Bucklin  v.  Ward,  7  Vt.  195 ;  Hodges  v,  tin  v.  Walsh,  3  Mass.  401 ;  Weston  v, 

Eastman,  13  Vt.  358;  Stiles  v.  Farrar,  Barker,  I3  Johns.  (N.  V.)  376;  Tier- 

18  Vt.  444;  Gossv.  Barker,  23  Vt.  530;  nan  v.  Jackson,  5   Pet.  (U.  S.)   580; 

Wood  v.  Rutland,  etc.,  Mut.  F.  Ins.  Co.,  Surtees  v,  Hubtmrd,  4  Esp.  303;  Fen- 

31  Vt.  553;  Allis  V,  Jewell,  36  Vt.  547;  ner  v.  Meares,  3  W.  Bl.  1369. 

Simonds  v.  Pierce,  51  Vt.  467.  Hatim  of  the  AetloA.  —  Where  the 

West  Virginia. — Bentley  v.  Stand-  debtor  promises  to  pay,  the  action  is 

ard  P.  Ins.  Co.,  40  W.  Va.  739.  not  brought  upon  the  promise  of  the 

United  States. — ^Tiernan  v.  Jackson,  debtor  to  pay  the  debt  of  the  assiffnori 

5  Pet  (U.  S.)  580.  but  upon  the  assignment  of  the  claims 

England. — Jrenner  v.  Meares,  3  W.  and   consequently  is  not  within    the 

Bl.  1269;  Israel  v.  Douglas,  i  H.  Bl.  statute  of  frauds.     Rollison  v,  Hope* 

'39;  Jones  v.  Farrell,  i  De  G.  &  J.  315 ;  18  Tex.  446. 

Ji*f.  South,  %  Swanst.  393;  Fairliet/.  EleotlontoAMlflpMe. — ^A  special  prom- 

l>enton,  8  B.  &  C.  395, 15  E.  C.  L.  346;  ise   to  pay  by  the  maker  of  a  non- 

Innes  v.  Dunlop,  8  T.  R.  595 ;  Wilson  negotiable  instrument  in  the  hands  of 

9.  Coupland,  5  B.  &  Aid.  338,  7  E.  C.  an  assignee  will  not  merge  the  original 

L.  77.  promise  in  the  debt,  but  the  assignee 

Ab  Amgneo  of  a  Bank  Aooennt,  by  De-  may  either  maintain  an  action  in  his 

ttfeqr  «r  tihe  Boek  and  an  order  for  the  own  name  upon  the  special  promise  to 

psjrment  of  the  deposit,  cannot  sue  the  himself,  or  may  maintain  an  action  in 

bank  unless  it  expressly  promises  to  the  name  of  the  payee  upon  the  note. 

pay  the  amount,  but  he  may  sue  in  the  Hatch  v.  Spearin,  11  Me.  354. 

otme  of  the    assignor,  or,  after    the  8.  Promise  to  AnlgBoe  LeipaUy  BBtifled 

(ieath  of  the  assignor,  in  the  name  of  to  Payment. — Where  a  chose  in  action 

tile  administrator,  with  or  without  his  was  assigned,   and   payment  was  re* 

consent.    Foss  v.  Lowell  Five  Cents  quested  of  the  debtor,  who  said  that  he 

^▼.  Bank,   iii  Mass.  385.     See  also  would  pay  to  the  assignee  if  he  were 

Jones  t».  Witter,  13  Mass.  304 ;  Rock-  legally  entitled  to    payment,    it   was 

^^  V.  Brown,  i  Gray  (Mass.)  361 ;  held  that  the  assignee  might  maintain 

Riley  V.  Tftber,  9  Gray  (Mass. )  373.  an  action  in  his  own  name  on  proving 

1.  IfteeMltf  of  Aceeptanee  of  Order. —  a  legal  assignment.     Lang  v.  Fiske, 

To  entitle  the  holder  of  an  order  to  11  Me.  385. 

recover,  he  must  show  acceptance  by  Bale  by  Assignee  of  bsolTent. — The 

^e  person  on  whom  it  was   drawn,  rule  that  the  assignee  of  a  chose  <« 

Woodruff  tr.  Hensel,  5  Colo.  App.  103.  action   cannot,   in   the  absence  0/   *% 
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Tht  PromiM  nMd  Vot  be  BzprMi ;  it  will  be  sufficient  if  it  can  be 
fairly  implied  that  it  was  made;^  but  at  least  there  must  have 
been  a  recognition  of,  or  an  assent  to,  the  assignment,*  and  it  is 

promise  to  himself,  maintain  an  action  it  would  be  sufficient  to  show  an  ex- 

thereon  in  his  own  name,but  is  required  press  or  implied  promise  to  the  a» 

to  do  so  in  the  name  of  his  assignor,  signee. 

has  been  held  to  apply  to  a  sale  hy  an  FrMmnpfeloB  of  Promlae.^ Although 
official  assignee  of  a  chose  in  action  the  assignee  of  a  chose  in  action  can- 
belonging  to  the  estate  of  an  insolvent  not  in  general  sue  in  his  own  name 
debtor.  Haj  v.  Green,  12  Cush.  without  showing  an  express  promise 
(Mass.)  282.  upon  sufficient  consideration  from  the 

Baqnlrement  of  Indenmitisr. — Where  a  debtor  to  pay  him,  and  though,  under 

debtor  received  notice  of  the  assign-  certain  circumstances,  the  law  will  im- 

ment  and  promised  to  act  upon  it,  and  ply  a  promise  to  pay  over  the  money 

thereafter  the  assignor  sued  the  debtor  to  the  assignee  of  the  person  originallj 

at  law  and  he  offered  to  pay  the  as-  entitled,  the  promise  will  not  be  im- 

signees  if  they  would  indemnify  him,  plied  until  the  debtor  has  notice  of 

which  they  refused  to  do,  and  he  there-  the  assignment,     ^ars  v.  Patrick,  23 

after  paid  the  assignor  and  took  indem-  Wend.  (N.  Y.)  538. 

nity,  it  was  held  &at  he  had  no  defense  Snlllcieiiey   of    PromiBe.  ~  Where  a 

at  law  against  the  assignees,  and  that  bond  for  a  conveyance  of  land  upon 

their  refusal  of  the  indemnity  was  im-  conditions  was  assigned  by  the  obligee, 

material.     Jones  v,  Farrell,  i  De  G.  &  and  the  obligor  agreed  with  the  as- 

J.  208.  signee  by  name,  under  seal,  to  extend 

lli»MirtgnineBt. — The  assignor  of  a  the  time  of  performance  limited  in  the 
chose  in  action,  which  has  been  reas-  condition  of  the  bond,  it  was  held  that 
signed  to  him  by  his  assignee,  may  an  action  thereon  could  not  be  sup- 
bring  an  action  thereon  in  his  own  ported  by  the  assignee  in  his  own 
name,  although  notice  of  the  first  as-  name.  Cole  v,  Bodfish,  17  Me.  310. 
signment  was  given  to  the  debtor,  who  2.  Bentley  v.  Standard  F.  Ins.  Co., 
promised  to  pay  the  debt  to  the  as-  40  W.  Va.  729;  Winchester  r.  Hack- 
signee,  and  no  notice  was  given  to  him  ley,  2  Cranch  (U.  S.)  342.  And  see 
of  the  reassignment;  and  the  debtor  Surtees  v.  Hubbard,  4  £sp.  203. 
may  avail  himself  of  the  same  de-  Baeognltton  of  Amrtgnment.— In  St. 
fense  as  if  the  action  were  brought  in  Louis  v.  Clemens,  42  Mo.  69,  which 
the  name  of  the  assignee.  Clark  v,  was  an  action  by  the  assignee  of  a  citj 
Parker,  4  Cush.  (Mass.)  361.  contract  to   recover  against  a  land- 

The  Beoond  Asilgneo  of  a  promissory  owner  on  tax  bills  issued  for  work,  it 

note  cannot  avail  himself  of  a  special  appeared  that  the  city  did  not  object 

promise  made  to  the  first  assignee  as  to  the  assignment  of  Uie  contract  nor 

the  foundation  of  his  action,  but  must  to  the  work  as  done,  but  recognised 

resort  to  an  action  on  the  note.    Hatch  the  plaintiff  as  the  assignee  and  the 

V.  Spearin,  11  Me.  354.  person  entitled  to  receive  the  tax  bills, 

Whore  a  Debt  Is  Dae  a  Oopartaenldp  and  it  was  held  that  the  plaintiff  was 

which  is  afterwards  dissolved,  and  the  properly  allowed  to  maintain  the  suit 

debt  is  assigned  to  one  of  the  partners.  See  also  St.  Louis  v,  Rudolph,  36  Mo. 

he  may  sustain  an  action   upon  it  in  465. 

his  own   name  by  proving    that  the  Assont  to  Awrtgninont  of  PoUcf  of  I^- 

debtor,  with  knowledge  of  the  assign-  Buraaoo. — If,  on  a  transfer  of  the  estate, 

ment,  promised  to  pay  it  to  him.    Bar-  the  vendor  assigns  his  policy  to  the 

ger  V.  Collins,  7  Har.  &  J.  (Md.)  213.  purchaser,  and  this  is  made  known  to 

1.  In  Robinson  v.  Watson,  loi  Mich,  the  insurer,  and  is  assented  to  by  him, 

466,  the  court  said  that  2  How.  Ann.  it  constitutes  a  new  and  original  prom- 

Stat.  Mich.,  §  7344(  allowing  the  as-  ise  to  the  assignee  to  indemnify  him  in 

signee  of  a  chose  in  action  to  recover  like  manner  while  he  retains  an  jn- 

in  his  own  name,  was  the  same  as  the  terest  in  the  estate ;  and  the  exemption 

English  Bankruptcy  Statute,    6  Geo.  of  the  insurer  from  further  liability  to 

IV.,  c.  1663,  allowing  an  assignee  in  the  vendor,  and  the  premium  already 

bankruptcy  to  recover  debts  due  the  paid  for  insurance  for  a  term  not  yet 

bankrupt  in  his  own  name,  and  that  expired,  are  a  good  consideration  for 
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immaterial  whether  the  promise  be  made  before  or  after  the 
assigmnent.^ 

Votfot  of  Aidgammit. — There  are  decisions  to  the  effect  that  an 
assignment  of  a  chose  in  action  becomes  complete,  so  as  to  entitle 
the  assignee  to  maintain  his  action,  as  soon  as  notice  of  the  assign- 
ment is  given  to  the  debtor.  ^ 

such  promise,  and  constitute  a  new  and  mack  Mut.    F.    Ins.    Co.,    lo    Cush. 

valid  contract  between  the  insurer  and  (Mass.)  350;  Barrett  v.  Union  Mut.  F. 

the  assignee.     But  such   undertaking  Ins.  Co.,  7  Cush.  (Mass.)  175. 

will  be  binding,  not  because  the  policy  It  is  with  a  similar  view  of  the  na- 

is  in  any  waj  incident  to  the  estate,  or  ture  of  the  contract  that  it  is  held  that 

runs  with  the  land,  but  in  consequence  an  assignee,   to  whom  a  policy  has 

of    the    new  contract.      Flanagan  v.  been  confirmed  by  the  directors,  can- 

Camden  Mut.  Ins.  Co.,  35  N.J.  L.  512,  not  maintain  an  action  upon  the  pol- 

citing  Wilson  v.  Hill,  3  Met.  (Mass.)  icy  for  any  loss  after  the  assignment, 

69.     See  also  Carroll  v.  Boston  Marine  if  he  has  no  conveyance  or  assignment 

Ins.  Co.,  8  Mass.  517 ;  Lynch  v.  Dal-  of  the    property  insured.     Rollins  v. 

zell,  4  Bro.  P.  C.  497;  Sadlers  Co.  v,  Columbian  Mut.  F.  Ins.  Co.,  25  N.  H. 

Badcock,  2  Atk.  554.  200 ;  Peabody  v.  Washington  County 

Kutaal   Insurance   CJompanles. — The  Mut.  Ins.  Co.,  20  Barb.   (N.  Y.)  339. 

assignment  of  a  policy  of  a  mutual  in-  But  by  a  by-law  for  that  purpose  the 

surance  company,  with  the  express  con-  company  may  provide  that    a    mort- 

sent  of  the  company,  will  enable  the  gagee,  to  whom  a  policy  has  been  as- 

assignee  to  sue  thereon   in  his  own  -signed  as  collateral  security,  may  have 

name,  for  the  reason  that  the  consent  the  policy  ratified  to  him  by  the  assent 

will  operate  as  a  promise  to  pay  the  loss,  of  the  directors,  Rollins  v.  Columbian 

Kingsley  v.  New  England  Mut.  F.  Ins.  Mut.  F.  Ins.  Co.,  25  N.   H.  201,  and 

Co.,  8  Cush.  (Mass.)  393;  Wilson  v.  under  such  a    by-law  the  mortgagee 

Hill,  3  Met  (Mass.)  69;  Crocker  v,  may  bring    suit    in    his    own    name. 

Whitney,  10  Mass.  316;  Phillips  T^Mer-  Kingsley  v.    New   England   Mut.   F. 

rimack  Mut.   F.   Ins.  Co.,    10  Cush.  Ins.  Co.,  8  Cush.   (Mass.)  393;  Phil- 

(Mass.)  350;  Fuller  v.  Boston  Mut.  F.  lips  v.  Merrimack  Mut.  F.  Ins.  Co.,  10 

Ins.  Co.,  4  Met.  (Mass.)  208;  Barrett  v,  Cush.  (Mass.)  350;  Rollins  v,  Colum- 

Union    Mut.    F.    Ins.   Co.,   7   Cush.  bian  Mut.  F.  Ins.  Co.,  25  N.   H.  200; 

(Mass.)    175;    Rollins    v,   Columbian  Flanagans.  Camden  Mut.   Ins.  Co., 

Mut.  F.  Ins.  Co.,  25  N.  H.  200;  Flan-  25  N.  J.  L.  506.     Barnes  v.  Union  Mut 

agan  v,  Camden  Mut.  Ins.  Co.,  25  N.  F.  Ins.  Co.,  45  N.  H.  24. 

J.  L.  506.    But  there  are  decisions  to  the  1.  Morse  i^.  Bellows,  7  N.  H.  549; 

effect  that  in  the  absence  of  provisions  Tiernan  v.  Jackson,  5  Pet.  (U.  S.)  580. 

in  the  charter,  or  in  the  by-laws  of  the  2.  DeLiquero  v.  Munson,  11  Heisk. 

company,  orin  the  policies  issued  by  it,  (Tenn.)  15 ;  Burck  v.  Taylor,  152   U. 

the  assignee  cannot  recover  in  his  own  S.  6341 

name,  though  the  company  assent  to  If  a  Draft  Not  Negotiable  be  accepted 
the  assignment.  Folsom  v.  Belknap  by  the  drawee,  with  an  agreement  to 
County  Mut.  F.  Ins.  Co.,  30  N.  H.  pay  the  amount  to  a  person  to  whom 
241 ;  Rollins  v,  Columbian  Mut.  F.  it  is  assigned,  the  assignee,  after  no- 
Ins.  Co.,  25  N.  H.  205;  Jessel  v.  tice,  may  maintain  an  action  for  money 
Williamsburgh  Ins.  Co.,3Hill  (N.  Y.)  had  and  received  to  his  use  against 
88;  Shepherd  v.  Union  Mut.  F.  Ins.  the  acceptor.  Weston  v.  Penniman,  i 
Co.,  38  N.  H.  232 ;  Conover  v.  Mutual  Mason  (U.  S.)  306. 
Ins.  Co.,  3  Den.  (N.  Y.)  254.  These  Order  for  Payment  out  of  Honeys  to  be 
cases,  however,  are  exceptions  to  the  Colleoted — GlaJm  of  Acceptor. — In  Mc- 
general  rule,  or  to  the  law  on  the  sub-  Lellan  v.  Walker,  26  Me.  1 14,  a  cred- 
ject,  founded  on  the  peculiar  nature  of  itor  drew  an  order  on  his  attorney,  with 
the  contract  and  the  limited  powers  of  whom  he  had  left  a  demand  for  col- 
such  corporations.  Lowell  t'.  Middlesex  lection,  requesting  the  payment  of  the 
Mut.  F.  Ins.  Co.,  8  Cush«(Mass.)  127;  amount  to  the  creditor's  order,  which 
Loring  v.  Manufacturers'  Ins.  Co.,  8  order  was  accepted  by  the  attorney. 
Gray   (Mass.)  38;  Phillips  v.  Merri-  payable  when  the  money  should  come 
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X.  Abkqmkbmtb  Mads  without  the  Btatb. — Where  the  assign- 
ment is  made  without  the  state,  the  question  whether  a  suit  upon 
a  chose  in  action  shall  be  brought  in  the  name  of  the  assignor  or 
in  the  name  of  the  assignee  is  a  question  of  form  of  remedy  only, 
and  b  to  be  determined  by  the  /ex  fcri;^  it  has  also  been  held 
that  a  foreign  executor  or  administrator  may  assign  a  claim  in 
his  own  jurisdiction,  so  as  to  enable  the  assignee  to  sue  in  a 
state  other  than  that  in  which  the  executor  or  administrator  was 
appointed.* 

into  his  hands,  and  was  assigned  bj  mond,  z  Brock.  (U.  S.)  6a;  Wolff  v. 

the  creditor  whose  assignee  gave  no-  Oxholm,  6  M.  &  S.  93. 

tice  of  the  assignment  to  the  attorney,  WHather  aa  Aartgnae  of  a  caioaa  In  Aa- 

who  at  the  time  said  nothing  as  to  anj  tton  abaU  Sue  la  Hla  Owa  ITama  or  in 

demand  of  his    own  against  the  as-  that  of  his  assignor  is  a  technical  quea- 

signor,  and  thereafter  the  money  was  tion  of  mere  process,  determinable  by 

collected  by  the  attorney,  and  it  was  the  laws  of  the  forum,  but  whether  a 

held  that  the  assignee  might  maintain  foreign  assignment  on  which  the  plain- 

an  action  in  his  own  name  against  the  tiff  claims  is  valid  at  all,  or  whether  its 

attorney  to  recover  the  amount    col-  validity  against  the  defendant  goes  to 

lected,  and  that  the  latter  could  not  the  merits,  must  be  decided  by  the  law 

set  off  against  the  original  creditor  his  in  which  the  case  has  ita   legal  seat 

own  demand,  which  arose  out  of  other  Pritchard  v.  Norton,  106  U.  S.  124; 

transactions,  and  existed  at  the  time  of  Glenn  v.  Marbury,  145  U.  S.  499. 

the  acceptance  of  the  order.  Tha  Laz  Loei  QoramB  a  contract  of 

Origin  of  Requirement  of  Notice. — In  assignment,  and  also  the  original  con- 

Gayoso    Sav.  Institute  v.   Fellows,  6  tract,  and,  where  an  assignment  to  an 

Coldw.  (Tenn.)  471,  it  is  said  that  the  unauthorized   banking  association   is 

doctrine  stated  in  Clodfelter  v.  Cox,  void   in  one  state,  it  gives   no   right 

I  Sneed  (Tenn. )  330,  that  the  assign-  to  the  assignee  in  that  or  any  other 
ment  of  a  judgment  at  law  is  incom-  state.  McClintick  v,  Cummins,  3 
plete  and  invalid  unless  notice  of  the  McLean  (U.  S.)  158. 

assignment  was  given  to  the  judgment  Plaoe  of  Bringing  Action — Indiana, — 
debtor,  originated  in  England  upon  a  Rev.  Stat.  Ind.  1881,  4  312,  which  pro- 
construction  of  the  English  bankrupt  vides  that  any  action  brought  by  the 
laws,  and  that  since  the  case  of  Clod-  assignee  of  a  claim  arising  out  of  a 
felter  v.  Cox,  i  Sneed  (Tenn.)  330,  it  contract,  etc.,  shall  be  commenced  in 
has  been  established  that  notice  to  the  the  county  where  one  or  more  of  the 
debtor  is  not  necessary  in  cases  where  parties  immediately  liable  to  judgment 
instruments  which  are  negotiable  or  and  execution  reside,  has  no  applica- 
assignable  at  common  law  or  by  stat-  tion  to  an  action  in  rem^  where  the 
ute  are  assigned,  so  as  to  pass  the  legal  party  immediately  liable  is  a  nonresi- 
title.  See  also  Mutual  Protection  Ins.  dent.  Singleton  v,  O'Blenis,  125  Ind. 
Co.  V.  Hamilton,  5  Sneed  (Tenn.)  269.  151. 

1.  Mayhew  v.  Pentecost,  129  Mass.  By  the  Law  of  PennaylTania,  where 

332;  Tully  V,   iierrin,  44  Miss.  626;  transfers  of  an  account  were  made,  the 

Foss  V.  Nutting,  14  Gray  (Mass.)  484.  transferee  had  an  equitable  interest  in 

The  rule  that  if  a  thing  be  not  as-  the  account,  but  it  being  a  choae  in  ac- 

signable  under  the  laws  of  the  state  tion  not  assignable  at  common  law, 

wherein  the  relief  is  sought,  so  as  to  it  was  held  that  he  could  not  sue  in  his 

transfer  the  legal  title,  the   assignee  own  name  in  that  state,  but  that  he 

cannot  maintain  an  action  upon  it  in  might  sue  in    Louisiana,    where    no 

his  own  name  in  a  court  of  law,  applies  distinction  existed  l>etween  the  legal 

to  assignments  made  under  the  laws  and  equitable  title.   Martin  v,  Ihmsen, 

of  foreign  states.     Kirkland  v.  Lowe,  21  How.  U.  S.  394. 

33  Miss.  423.     And  see  Orr  v.  Amory,  But  see   Bird  v,  Caritat,  2   Johns. 

II  Mass.  25;  Dawes  v.  Boylston,  9  (N.  Y.)  342  > Bird  v.  Pierpoint,  i  Johns. 
Mass.  337;   Raymond  v.  Johnson,  11  (N.  Y.)  118. 

Johns.  (N.  Y.)  488;  Blane  t;.  Drum-        2.  Campbell  t;.  Brown,  64  Iowa  425 ; 
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XI.  Pabtial  AflSlGincEVTS. — Unless  there  exists  some  statutory 

authority  therefor,  a  portion  of  a  chose  in  action  cannot,  as  a  rule, 
be  assigned  so  as  to  enable  the  assignee  to  recover  thereon  in  his 
own  name  ^  without  the  assent  of  the  debtor,  *  where  the  effect 
will  be  to  split  up  the  cause  of  action,*  or  to  oppress  the  debtor 

Rand  v.  Hubbard,  4  Met.  (Mass.)  253;  recognized  and  enforced  assignments 

Petersen  v.  Chemical  Bank,  32  N.  Y.  of  the  whole  of  a  debt,  bj  permitting 

21 ;  Guy  V.  Craighead,  6  N,  Y.  App.  the  assignee  to  sue  in  the  name  of  the  as- 

Div.  463;  Wilkins  v,  Ellett,  108  U.  S.  signor,  under  an  implied  power,  which 

256.  they  hold  to  be  irrevocable.     Partial 

BytlieLawofMlfliiBsippil,  the  assignee  assignments  such  courts  never  recog- 

of  a  chose  in  action  may  Institute  a  nize,  because  the^  hold  that  an  entire 

suit  in  his  own  name.     When  there-  debt  cannot  be  divided  into  parts  bj 

fore  an  executor,  having  proved  the  the  creditor  without  the  consent  of  the 

will  of  his  testator,  in  Kentucky,  bad  debtor.     It  is  not  wholly  a  question  of 

assigned  a  promissory  note  due  to  the  procedure,  although  the  common-law 

estate  by  a  citizen  of  Mississippi,  the  procedure  is  not  adapted  to  determin- 

suit  was  held  to  have  been  well  brought  ing  the  rights  of  different  claimants  to 

by  the  assignee  in  Mississippi  without  parts  of  a  fund  or  debt.     The  rule  has 

any  probate  of  the  will  in  that  state,  been  established,  partially  at  least,  on 

Harper  v.  Butler,  2  Pet.  (U.  S.)  239.  the  ground  of  the  entirety  of  the  con- 

1.  ////fftfij.— Chicago,  etc.,  R.  Co.  v.  tract,  because  it  is  held  that  a  creditor 
Nichols,  57  111.  467 ;  Crosby  v.  Loop,  cannot  sue  his  debtor  for  a  part  of  an 

13  III.  625,  14  111.  330.  entire  debt,  and,  if  he  brings  such  an 
Massachusetts. — James  v,  Newton,  action    and    recovers    judgment,    the 

142  Mass.  366.  judgment  is  a  bar  to  an  action  to  re- 

New  Jersey, — Sloan  v.  Sommers,  cover  the  remaining  part.    There  must 

14  N.  J.  L.  509.  be  distinct  promises  in  order  to  main- 
Ohio. — Stanbery  v.  Smythe,  13  Ohio  tain  more  than'one  action.    Warren  v. 

St.  495.  Comings,  6  Cush.  (Mass.)  103;  James 

Pennsylvania. — Jermyn  v,  Moffitt,  75  v,  Newton,  142  Mass.  366. 

Pa.  St.    399;   Fairgrieves   v,  Lehigh  Under  the  New  Tork  Code  of  Prooednre, 

Nay.  Co.,  2  Phila.  (Pa.)  182.  in  case  of  an  assignment  of  parts  of 

United  States, — ^Tyler    v,   Tuel,    6  an  entire  demand  to   several  persons, 

Cranch   (U.   S.)   324;    Mandeville  v.  an  assignee  of  one  of  the  parts  could 

Welch,  5  Wheat.  (U.  S.)  277.  maintain  a  suit  in  equity  to  recover  his 

The  PFoylsioii  In  the  Hlwovrl  Practioa  part,  and,  in  the  absence  of  any  agree- 

Aet  of  1849,  requiring  suits  to  be  brought  ment  by  the  debtor  to  pay  him,  his 

in  the  name  of  the  real  party  in  inter-  remedy  was   confined   to  a  court  of 

est,  did  not  authorize  suit  to  be  brought  equity.     Cook  v.  Genesee  Mut.  Ins. 

by  the  assignee  of  a  part  of  a  cause  of  Co.,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 

action,  but  m  such  a  case  suit  was  re-  514. 

quired  to  be  brought  in  the  name  of  3.  McPike   v.   McPherson,  41   Mo. 

the  original  owner  for  the  whole  cause  521 ;  State  Ins.  Co.  v.  Oregon  R.,  etc., 

of  action.     Cable  v.  St.  Louis  Marine  Co.,  20  Oregon  563. 

R.,  etc.,  Co.,  21  Mo.  13^.  ^s  to  splitting  causes  of  action,  see 

2.  Thomas  V.  Rock  Island  Gold,  etc.,  also  article  Actions,  vol.  i,  p.  148. 
Min.  Co.,  54  Cal.  578 ;  Ixiomis  v,  Rob-  At  Ckxnmon  Law,  the  Tnuufer  of  a  Part 
inson,  76  Mo.  488 ;  Burnett  xy.  Crandall  Only  of  a  Mote  to  two  distinct  persons, 
63  Mo.  410;  Love  V.  Fairfield,  13  Mo.  and  a  reservation  of  the  balance  of  the 
300;  Dean  v.  St.  Paul,  etc.,  R.  Co.,  53  instrument  to  the  original  payee,  was 
Minn.  504.  not  recognized,  and  no  action  at  law 

Bniorcament  In  Equity. — ^The  assignee  could  be  maintained  on  such  title  by 

may,however,  maintain  a  bill  in  equity,  any  of  the  parties  to  it.     Goldman  v. 

Hutchinson  v.  Simon,  57  Miss.  628.  Blum,  58  Tex.  630;  Conover  v.  Earl, 

Conrta  of  Law  Orli^lnaUy  Beftued  to  26  Iowa  169;  Groves  v.  Ruby,  24  Ind. 

Secocnlze  Any  Assignments  of  choses  in  418;  Field  v.  New  York,  6  N.  Y.  179; 

action  made  without  the  assent  of  the  Miller  v.  Bledsoe,  2  111.  530;    Heilbut 

debtor;  but  for  a  long  time  they  have  v.  Nevill,  L.  R.  4  C.  P.  358. 
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by  a  multiplicity  of  suits.  ^ 

However,  according  to  the  practice  in  some  of  the  states  the 

action  may  be  so  brought^  by  proceeding  upon  the  assigned 
demand  in  equity.' 

Whore  an  Ininraiioe  OomiMiiy  liaa  Paid  ment  to  the  extent  of  his  proportional 

Part  of  a  Loas  by  Plre  caused  by  a  wrong-  interest.     Penobscot  R.  Co.  v.  Majo, 

doer,  and  has  taken  an  assignment  of  a  60  Me.  306. 

claim  against  the  wrongdoer  to  the  In  Texas  the  common-law  rule  that 

extent  of  such  portion,  it  cannot  sue  an  action  at  law  could  not  be  main- 

the  latter  in  its  own  name  either  at  tained  by  an  assignee  of  a  portion  of  a 

law  or  under  a  statute  requiring  suits  chose  in  action  has  been  changed,  and 

to  be  brought  by  the  real  parties  in  such  an  assignee  may  bring  an  action 

interest,  but  the  action  must  be  in  the  and   recover.     Goldman  v.  Blum,  58 

name  of  the  owner  of  the  destroyed  Tex.  630.    And  see  Stachely  v.  Peirce, 

property,    ^tna  Ins.  Co.  t;.  Hannibal;  28  Tex.   328;   Moore   v.  Minerva,  17 

etc.,  R.  Co.,  3  Dill.  (U.  S.)  i.  And  see  Tex.  20;  Faulk  r.  Faulk,  23  Tex.  653; 

London  Assur.   Co.   v.   Sainsbury,  3  Lanes  v.  Squyres,  45  Tex.  383. 

Doug.  245,  26  £.  C.  L.  97;  Rocking-  AfMrtgnmimt  by  One  Jdnt  OMlgee.— The 

ham  Mut.   F.  Ins.  Co.  v.  Bosher,  39  principle    that    one    joint    payee  or 

Me.  253;    Hart  v.  Western  R.  Corp.,  obligee  may  use  the  name  of  the  other 

13  Met.  (Mass.)  99;  Connecticut  Mut.  in  a  suit  without  his  consent  applies 

L.  Ins.  Co.  V.  New  York,  etc.,  R.  Co.,  as  well  to  an  assignee  of  one  of  such 

25  Conn.  265;  Peoria  M.  &  F.  Ins.  Co.  payees  or  obligees.     Wright  v.  Mc- 

t'.  Frost,  37  111.  333;  Continental  Ins.  Lemore,  10  Yerg.  (Tenn.)  235. 

Co.  V,   Loud,   etc..   Lumber  Co.,   93  8.  National  Exch.  Bank  x\  McLoon, 

Mich.  139.  73  Me.  498 ;  Home  v.  Stevens,  79  Me. 

laslgnment  of  Part  of  Patent  Bight. —  262 ;  James  v,  Newton,  142  Mass.  3^; 

Volume  2,  Laws  U.  S.,  p.  202,  §4  4»  5*  Philadelphia's  Appeal,  86  Pa.  St.  179; 

which  authorized  the  assignment   of  Texas  Western  R.  Co,  r.  Gentry,  69 

patent  rights,  did  not  give  a  right  to  as-  Tex.  630. 

sign  part  of  such  a  right  so  as  to  enable  Courts  of  Equity  will  Enflorce  Paitlal 

the  assignee  to  maintain  an  action  for  AwrtgumentB  of  choses  in  action  upon 

infringement  of  the  patent.     Tyler  v,  the  theory  that  the  interests  of  all  the 

Tuel,  6  Cranch  (U.  S.)  324.  parties  can  be  determined  in  a  single 

1.  Lindsay  t;.  Price,  33  Tex,  280.  suit.    The  debtor,  in  case  of  conflicting 
Assignment  of  Uniiaid  Remainder. —  claims,  if  not  in  default,  can  bring  the 

Although  the  payee  of  an  assignable  entire  fund  into  court,  where  a  decree 

instrument  may  not  assign  part  of  it  so  can  be  made  awarding  part  distribu- 

as  to  subject  the  obligor  to  two  actions,  tion,  without  the  risk  of  having  judg- 

yet,  when  a  part  of  the  instrument  has  ment  rendered  against  him  for  costs 

been  paid  to  the  legal  owner,  the  re-  and  disbursements  of  the  suit.    Little 

mainder  may  be  assigned  and  the  as-  z\  Portland,  26  Oregon  235. 

signee  may  sue  for  it  in  his  own  name.  Mlasoari. — In   Burnett  v.  Crandall, 

Smith  V.  Oldham,  5  Mo,  483.  63  Mo.  410,  Sherwood,  Judge,  in  de- 

2.  Cochran  v.  Glover,  Morr.  (Iowa)  livering   the    opinion    of    the    court 
151.  holding    that  an  assignee  of  a  part 

Transfer  of  Whole  Legal  Title. — Where  of  a  chose  in  action  to  whom  it  had 

it  was  understood  by  the  parties  that  been  assigned  without  the  consent  of 

the   beneficial  interest   passed  by  the  the  debtor  could  not  recover  at  law  or 

assignment  was  limited  to  a  portion  of  in  equity,   discussed  the  proposition 

the  claim,  the  assignee,  as  holder  of  laid  down  in  Story's  Equity  Jurispru- 

the  legal  title,  was  allowed  to  sue  for  dence,  explained  and   commented  on 

a  recovery  of  the  whole  amount,  it  be-  the  several  cases  there  cited  in  sup- 

ing  held  competent,  however,  for  the  port  of  the   text,   and  said:  "I  h*^*^ 

assignors     to    assert    their    equitable  thus  briefly   reviewed  the  causes  on 

right  by   intervening  in   the    action,  which  the  doctrine  laid  down  in  the 

Gradwohl  v.  Harris,  29  Cal.  150.  text  is  supposed  to  rest,  but  find  none 

In  Maine  the  equitable  assignee  may  of  them  to   go   to    the    extent  there 

use  the  name  of  the   assignor  to  en-  claimed." 

force  collection  of  the  assigned  instru-  In  Bhode  Island. — Under  a  statute  al- 
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At  Law,  the  transfer  to  one  of  the  parties  of  a  right  of  action 
in  which  two  or  more  are  jointly  interested  will  not  enable  the 
transferee  to  sue  in  his  own  name.^ 

XU   AflUOHMEVTS  A8  COLLATERAL  SSCUBITT.  —  One  tO  whom  a 

chose  in  action  has  been  assigned  as  collateral  security,  in  so  far 
as  concerns  his  right  to  enforce  the  obligation,  stands  in  the  same 
position  as  an  assignee  of  the  entire  interest  of  the  assignor.^ 

lowing  any  person   aggrieved  to  ap-  of  the  purchaser,   be  being  the  real 

peal,  etc.,  the  assignee  of  a  part  of  the  party  in  interest.    Hancock  t;.  Ritchie, 

interest  of  a  residuary  devisee  under  a  ii  Ind.  48. 

will  may  appeal  from  a  decree  of  the  If  notes  are  assigned  as  collateral 
court  of  probate.  O'Rourke  v.  Els-  security  for  a  debt,  the  holder  may  at 
bree,  II  R.  I.  430;  Yeaw  v,  Searle,  3  the  same  time,  unless  there  is  an  agree- 
R.  I.  164.  ment  to  the  contrary,  bring  difiPerent 
In  Taxaa  the  rule  that  at  common  suits,  one  on  the  original  debt  and 
law  the  transfer  of  a  part  only  of  a  others  on  the  collaterals,  prosecute 
note  to  two  distinct  p>ersons  and  a  res-  them  to  judgment,  and  collect  thereon 
ervation  of  the  balance  of  the  instru-  the  amount  of  the  original  indebted- 
ment  to  the  original  payee  would  not  ness  and  the  costs  in  all  the  suits,  but 
be  recognized,  and  that  no  action  at  law  if  he  collect  anything  on  the  collateral 
could  be  maintained  on  such  a  title  by  after  the  indebtedness  which  they  are 
any  of  the  parties  to  it,  does  not  prevail,  assigned  to  secure  is  paid,  he  receives 
the  distinction  between  legal  and  eq-  it  for  the  benefit  of  the  assignor, 
uitable  rights  as  to  the  manner  of  their  Plant's  Mfg.  Co.  v,  Falvey,  20  Wis.  200. 
assertion  having  been  abolished;  and  Wliere  an  Aooonnt  la  laslgn«d  to  a 
under  operation  of  the  very  liberal  Creditor  in  accordance  with  an  agree- 
rules  as  to  the  joinder  of  parties  plain-  ment  that  if  he  collect  it  he  may  apply 
tiff  and  of  causes  of  action,  parties  a  portion  of  the  same  to  the  indebted- 
who  have  a  lien  on  a  part  oif  a  note  ness  and  return  the  remainder  to  the 
may  maintain  a  suit  in  chancery  to  assignor,  but  that  if  nothing  is  col- 
foreclose  an  express  lien  on  real  estate,  lected  no  credit  is  to  be  given,  the  as- 
and  thus  secure  payment  of  the  note,  signee  is  not  entitled  to  sue  in  his  own 
Goldman  v.  Blum,  58  Tex.  630.  And  name,  for  the  reason  that  there  is  no 
see  Stachely  v,  Peirce,  28  Tex.  328 ;  assignment  or  partial  assignment,  but 
Moore  v.  Minerva,  17  Tex.  20;  Faulk  simply  an  agreement  to  pay  the  debt 
V.  Faulk,  23  Tex.  653;  Lanes  v,  out  of  a  particular  judgment,  provided 
Squyres,  45  Tex.  383.  the  plaintiff's  name  is  used  and  a  re- 
in Admiratty  the  assignee  may  sue  in  covery  had.  Ritter  v.  Stevenson,  7 
his  own  name  though  the  assignment  Cal.  388. 

be  only  of  a  part  of  the  entire  right ;  One  Acting  for  a  Judgment  Debtor  who 

or,   at  least,   the  respondents  cannot  takes  an  assignment  of  the  judgment 

object,  on  that  ground,  if  the  whole  for  his  own  use  may  hold  it  as  secu- 

right  be  represented  by  the   libelants,  rity  for  money  advanced  for  its  pur- 

Swett  V,  Black,  i  Sprague  (U.  S.)  574.  chase,  and  if  he  is  not  repaid  by  the 

1.  McGehee  v.  Dougherty,  10  Ala.  debtor,  he  may  enforce  the  judgment 

863 ;  Allen  v.  White,  Minor  (Ala.)  365 ;  on  any  property  upon   which  it  is  a 

Horbach  v,  Huey,  4  Watts  (Pa.)  455.  lien.     Carnes  v.  Platt,6Robt.  (N.  Y.) 

a.  Warner  v.   Wilson,   4  Cal.  310;  270. 

Castner  v.  Austin,  2  Minn.  44.  Aiialgninfiit  of  Insnranoe  POllcy  as  001- 

Promiisory  Hotei  Becnred  by  OOUat-  lateral. — Where    a    mutual  insurance 

oral  were  placed  with  an  attorney  for  company  has  ratified  an  assignment  of 

collection,  and  by  him  given  to  others  one  of  its  policies  to  a  mortgagee  as 

for  a  like  purpose.    Afterwards,  by  an  collateral  security,  the  holder  is  to  be 

oral  contract,  he  purchased  the  interest  regarded  and  treated  in  all  respects  as 

of  his  clients  in  the  notes  and  took  an  the  party  insured  and  may  bring  suit 

assignment  of  the  collateral.     It  was  in  his  own  name  on  the  policy.     Barnes 

held  that  under  the  provision  of  the  v.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21. 

Indiana  code  of  1858,  the  suit  upon  the  Certlfloate  of  Indebtedneee  Issued  by 

note  was  properly  brought  in  the  name  City. — Where  a  certificate  of  indebted- 
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XnL  Pasties — 1.  Ctonenlly. — The  tendency  of  modern  deci- 
sions is  in  the  direction  of  more  fully  protecting  the  equitable 
rights  of  assignees  of  choses  in  action,  and,  under  a  system  which 
requires  all  parties  in  interest  to  be  joined  as  parties  to  the  action, 
the  parties  interested  may  be  joined  as  plaintiffs,  or  may  be  made 
defendants,  in  order  that  the  whole  controversy  may  be  determined 
in  one  suit.^ 

2.  Assignor  as  Party — a.  In  General. — Where,  by  statute  or 
otherwise,  the  assignee  may  bring  suit  in  his  own  name,  the 
assignor  is  not  a  necessary  party  \*  but  if  the  thing  transferred 

nes8,  which  is  afterwards  judiciallj  de-  Aotlon  I17  AHig&ee  of  nnpild  Ftziof 

Glared  void,  is  issued  against  a  lot  for  GUlin. — ^In  an  action  bj  one  assignee  of 

benefits  which  accrued  to  it  bj  reason  of  a  demand,   the  complaint  stat«l  that 

opening  an  allej,  and  this  certificate  the  portion  of  the  demand  assigned  to 

is  delivered   bj  the    municipalitj  to  another  person  had  been  collected.  The 

another  lot  holder  in  satisfaction  of  answer  did  not  controvert  that  aver- 

damages  awarded  him  in  condemna-  ment,  but  stated  that  such  person  htd 

tion  proceedings,  an  assignment  of  the  recovered  judgment  for  it,  and  this 

certificate  hy    the    latter   to  a   third  was  held  sufficient  reason  for  not  mtk- 

part/  as  security  for  an  indebtedness  ing   such   person   a  partj  in  equity, 

amounts  to  an  equitable  assignment  of  Cook  t>.  Genesee  Mut.  Ins.  Co.,  8  How. 

the  claim  for  damages,  and  entitles  the  Pr.  (N.  Y.  Supreme  Ct.)  514. 

assignee  to  enforce  this  claim  against  Aetton  I17  inraraiiee  Oompaiiy  igalait 

the  city  to  the  extent  of  the  debt  se-  WrongOoar. — In  an  action  to  recover 

cured,   when  default   is  made  in  the  a  sum  of  monej  paid  hy  an  insurtnce 

payment  thereof.   McCormick  v.  Dist.  company    to    the    owners  of  certain 

of  Columbia,  18  D.  C.  534.  merchandise,  which  had  been  destroyed 

1.  Grain  v.  Aldrich,    38  Cal.  514;  through  the  negligence  of  the  defend- 

Elderkin  v,  Shultz,  2  Blackf.    (Ind.)  ant,   it  was   held  that    the  insurance 

345;  Dean  v.  St.  Paul,  etc.,  R.  Co.,  company,  as  assignee  of  the  claim  of 

53  Minn.  504 ;  Schilling  n.  Mullen,  55  the  insured  against  the  wrongdoer  to 

Minn.  132 ;  Risley  v,  Phenix  Bank,  83  the  extent   of  the   insurance  money 

N.  Y.  318;  National  Exch.  Bank  v,  paid,   could  not  alone  sue  the  wrong- 

McLoon,  73  Me.  510;  Cook  r.  Gene-  doer,  but  must  join  the  insured  wii 

see  Mut.  Ins.  Co.,  8  How.  Pr.  <N.  Y.  it.     State  Ins.  Co.  v.  Oregon  R.,ctc., 

Supreme  Ct.)  514;  Taylor  v.  Ficklin,  Co.,  20  Oregon  563.    To  the  same  cf- 

5  Munf.   (Va.)   25.     See,   in   general,  feet  see  Continental  Ins.  Co.  v.  H.  M. 

article  Parties.  Loud  &  Sons  Lumber  Co.,  93  Mich. 

An  Aaalgnee  of  a  Put  of  a  Mbt  may  sue  139.   See  contra.  Marine  Ins.  Co.  i>.  St. 

in  equity,  bring  in  all  the  parties  in  Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  643. 

interest,  and  enforce  the  payment  of  S.  Young  v.  Kelly,  3  App.  Ca«.  (D. 

the  obligation  and  the  distribution  of  C.)  296;  Colerick  v.  Hooper,  3  Ind. 

the    proceeds    among  those    entitled  316;  Vimont  ??.  Chicago,  etc.,  R.  Co., 

thereto.     Harris  County  v.  Campbell,  69  Iowa  296,  19  Am.  &  Eng.  R.  Cas, 

68   Tex.   23;    Clark  v.   Gillespie,   70  215 ;  Snelling  v.  Boyd,   5  T.  B.  Mon. 

Tex.  513.  (Ky.)  172;  Cobb  v.  Thompson,  i  A. 

Jolndar  of  Asalgnor  and  laaigneo. — In  K.  Marsh.  (Ky.)  508;  Snelling  v. 
Indiana  an  assignee  of  an  undivided  Boyd,  5  T.  B.  Mon.  (Ky.)  172;  Clark 
interest  in  a  promissory  note  may  join  v.  Smith,  7  B.  Mon.  (Ky.)  273;  Ken- 
in  an  action  thereon  with  the  assignor,  nedy  v,  Davis,  7  T.  B.  Mon.  (Ky.) 
when  the  assignment  is  set  up  in  the  372;  Davis  v,  Sutton,  23  Minn.  307; 
complaint,  and  where  the  assignor  Carpenter  v.  Johnson,  i  Nev.  331 ; 
retains  an  interest;  the  provisions  Gunderson  tr.  Thomas,  87  Wis.  4«6. 
of  the  Rev.  Stat.  1881,  ^  276,  have  no  Kaklag  Asakgnor  Farly  ftr  PupoMtf 
application,  since,  in  such  a  case,  the  Aoconntiiig.— In  Allen  v.  Smith,  16  N. 
assignor  is  estopped  to  deny  the  alle-  Y.  415,  it  appeared  that  the  master  of  a 
gations  of  the  complaint.  Earnest  v.  vessel  assigned  his  interest  in  a  claim 
Barrett,  6  Ind.  App.  371.  against  the  owner  to  a  third  person, 
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is  not  assignable,  so  as  to  pass  the  legal  title  to  the  assignee,^  or, 
if  expressly  or  impliedly  required  by  statute,  the  assignor  must  be 
made  a  party.* 

nvho  brought  action  thereon,  and  that  ilgnors  parties  defendant.  The  assign- 
on  the  trial  it  was  shown  that  there  ors  resided  within  the  jurisdiction 
mras  a  sum  due  the  owner,  and  it  was  wherein  the  suit  was  hrought,  but  the 
held  that,  under  the  provisions  of  the  debtor  did  not.  It  was  held  that  the 
Code  of  Procedure,  the  defendant  could  assignors  were  improperly  made  par- 
not  require  the  master  to  be  made  a  ties,  within  a  statutory  provision  re- 
party  to  the  action  for  the  purposes  of  quiring  defendants  resident  or  served 
an  accounting.  with  process  within  the  jurisdiction  to 
Wli.«re  the  Debtor  Beftuea  Payment  to  have  a  real  and  substantial  interest 
tHe  Aaalgnee  upon  the  ground  that  the  in  the  subject-matter  of  the  action 
amount  claimed  has  been  paid  in  adverse  to  the  plaintiff,  and  that 
transactions  with  the  assignors  to  hence  the  court  had  no  jurisdiction  in 
nvhich  the  assignee  was  a  stranger,  the  the  action. 

latter  cannot  join  the  debtor  and  the  If  the  Aaslgnnieiit  Is  InTcAiintary,  as 
assig^nors  in   an  action   in  which   he  bj  operation  of  law,  the  assignor  must 
seeks  an  accounting  to  ascertain  the  be  made  a  party.     Sedgwick  v.  Cleve- 
rights  and  liabilities  of  the  parties  and  land,   7  Paige  (N.  Y.)  289;  Mills  ©. 
for  judgment  against  the  one  who  may  Hoag,  7  Paige  (N.  Y.)  18. 
be   found  liable,  since  his  remedy  is  1.  Allen  v,  Crockett,  4  Bibb  (Ky.) 
either  upon  the  assigned  claim  against  340;  Lemmon  v.  Brown,  ±  Bibb  (Ky.) 
the  debtor  or  against  the  assignor  for  308;    Pemberton   v.    Riddle,  5  T.   B. 
a    breach  of    warranty.      Camblos  v.  Mon.  (Ky.)  401 ;  Young  v,  Rodes,  5 
Butterfield,  15  Abb.  Pr.  N.  S.  (N.  Y.  T.  B.  Mon.  (Ky.)498;  Hicks  v.  Doty, 
C.  PI.)  197.  4  Bush  (Ky.)  ^o;  Gill  v.  Johnson,  i 
Proper  Party. — In  an  action  by  the  Mete.    (Ky.)   649;  Lytle  v,  Lytle,   a 
assig^nee  of  a  promissory  note  against  Mete.  (Ky.)  137. 
the  maker  thereof,  the  payee  was  joined  Aasli^ee  of  Parol  Promise  or  Zmpliod 
as   defendant.     He  did  not  demur  or  Promlae. — A  parol  promise  or  promise 
ansvrer,  but  filed  a  reply  to  the  answer  implied  by  law  is  not  assignable,  and 
of    his   codefendants,  and   formed  an  if  such  promise  be  made  to  three  and 
issue  which  enabled  the  court  to  deter-  one  transfers  his  interest  to  the  other 
mine  the  amount  the  assignee  was  en-  two,  though  the  defendant,  with  corn- 
titled  to  recover  from  the  maker,  and  plete  knowledge  of  the  fact,  promise 
nvhat  reductions  the  maker  was  enti-  to  pay  the  two,  yet  all  three  must  join 
tied  to  for  payments  severally  made  to  in  the  action.     Jarman  v,  Howard,  3 
the  payee  or  the  assignee,  thus  deter-  A.  K.  Marsh.  (Ky.)  383. 
mining  the  amount  of  the  payee's  re-  2.  Assignment  Othertrise  than  by  In- 
sponsibility.      It  was  held    that    the  dorsement. — Under  the   Indiana   stat- 
assignor  had     not    improperly    been  utes,  Rev.  Stat.  1894,  4  277,  providing 
made  a  party.     Swift  v.  Ellsworth,  10  that   the   assignor    must    be   made   a 
Ind.  265.  party  to  an  action  brought  by  the  as- 
AiekaiiBU. — Under  a  statute   (Mans,  signee  of  a  claim  arising  out  of  con- 
I^ig-»   ^    4934)    providing  that  where  tract  and  not  assigned  by  indorsement 
the  assignment  of  a  thing  in    action  in  writing,  where  the  claim  arose  out 
is    not  authorized   by  statute   the  as-  of  contract  and  was  assigned  in  writ- 
signor  must  be  made  a  party  as  plain-  ing,  but  the  contract  itself  was  not  in 
tin  or  defendant,  a  written    acknowl-  writing,  it  was  held  that  the  assignor 
edgment  of  an  account  stated,  signed  was    a  necessary   party.     Stewart    v, 
by  the  debtor,  may  be  sued  on  by  the  Fralich,  14  Ind.  App.  260. 
holder  without  making  the  assignor  a  In  an  action  upon  an    account  as- 
party,  although  the  assignment  is  not  signed  otherwise  than  by  indorsement 
in  writing.     St.  Louis,  etc.,  R.  Co.  v.  in  writing,  if  the  assignor  is  not  made 
Camden  Bank,  47  Ark.  541.  a  party,  the  complaint  is  demurrable 
Statatory  ProTlslons — Ohio. — In  Allen  under   Rev.   Stat.   1881,  f   276,  for  a 
V.    Miller,    11   Ohio   St.   374,    the  as-  defect  of  parties  defendant.     Watson 
signee  of  an  account  brought  an  action  v,  Conwell,  3  Ind.  App.  518.     See  also 
against  the  debtor,  And  made  the  as-  Hubbell  v,  Skiles,  16  Ind.  138. 
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ProoMdlagt  in  Xqvity. — Irrespective  of  statutory  provisions  afiFecting 
proceedings  in  equity,  usually,  where  suit  is  brought  therein  l^ 

an  assignee,  the  assignor  should  be  made  a  party. ^ 

b.  Interest  Remaining  in  Assignor. — If,  after  an  assign- 
ment, there  remain  any  interest,  right,  or  liability  in  the  assignor 
which  can  be  affected  by  the  decree,  a  scintilla  Juris  even,  then 
he  is  a  proper  and,  in  most  instances,  a  necessary  party  * 

On  a  Petition  to  Aflort  a  Claim  In  a  defendant.    Clark  v.  Ednej,  6  Ired. 

Pending  CauM  as  assignee  of  a  debt  (N.  Car.)  50. 

therein  reported,  the  assignor  is  a  nee-  Bolt  to  Obtain  DntfUeato  of  LortOv- 

essarj  party,  and  should  be  summoned,  ttfleate. — The  loser  of  a  public  ceitifi- 

Daily  t*.  Warren,  80  Va.  512.  cate  bearing  interest,  which  never  wu 

1.  Robinson  v,  Springfield  Co.,  21  transferred  to  him  hy  actual  assign- 

Fla.  203 ;  Plowman  r.  Riddle,  14  Ala.  ment  from  the  original  holder,  ought 

171 ;    Elderkin    v.    Shultz,  2   Blackf.  not    to  obtain  its   renewal  from  the 

(Ind.)  345 ;  Cook  z'.  Genesee  Mut.  Ins.  commonwealth  by  a  suit  in  chancerj 

Co.,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  without  making  the  original  holder  t 

5i4;M'Kinnie  v.  Rutherford,  i  Dev.  party  to  the  suit.     Auditor  v,  John- 

&B.  Eq.  (N.  Car.)  14;  Carter  v.  Tones,  son,  i  Hen.  &  M.  (Va.)  536. 

5  Ired.    Eq.  (N.   Car.)    196;    Corbin  Roqnlrlnc  AssUnor  to  bo  Hadt  Ptity. 

V.    Emmerson,   10  Leigh    (Va.)  697;  — If  there  is  any  controversy  between 

Lynchburg   Iron    Co.    v,  Tayloe,    79  the  assignor  and  the  assignee  in  rela- 

Va.  671 ;  Preston  v.  Aston,  85  Va.  104 ;  tion  to  Sbe  fact  of  assignment,  or  as  to 

Cathcart  f.    Lewis,    i     Ves.   Jr.   463.  the  right  of  the  assienee  to  Uie  chose 

Compare  Hobart  v,  Andrews,  21  Pick,  in  action,  the  chancellor,  in  the  ezer- 

(Mass.)  532.  cise  of  a  sound  discretion,  may  require 

The   manner  of    assignment,   1.  «.,  the  assignor  to  be  made  a  party,  so  that 

whether  legal  or  equitable,  does  not  both  may  be  bound    by  the  decree, 

go  to  the  cause  of  action,  but  to  the  Ward  v.  Van  Bokkelen,  2  Paige  (N.  Y.) 

simple  question  of  whether  or  not  the  289. 

assignor  should  be  joined.     Treadway  In  Bnlta  for  Bpodfle  PorfinmanM  the 

V,  Cobb,  18  Ind.  36.  assignor  is  a  proper  if  not  a  necessary 

iMlgned  Judgment. — ^The  assignor  of  party.  Bradly  v.  Morgan,  2  A.  K. 
a  nonnegotiable  judgment  is  a  neces-  Marsh.  (Ky.)  369;  Hancock  v.  Beck- 
sary  party  to  a  suit  by  the  assignee  to  ham,  5  Litt.  (Ky.)  135.  Action  to  re- 
set aside  a  conveyance.  Elliott  v.  form  and  enforce  insurance  policy. 
Waring,  5  T.  B.  Mon.  (Ky.)  338.  Sykora  v.  Insurance  Co.,  2  Wkly.  L. 

An  assignor  of  a  judgment,  or  of  a  Bui.  (Ohio)  223.     But  see  Anderson  v. 

chose  in  action  on  which  a  judgment  Wells,  6  B.  Mon.  (Ky.)  540. 

has  been  obtained  in  the  name  of  the  WalTer  of  Failure  to  Make  AMigBor 

assignor,  is  not  a  necessary  party  to  a  Party. — Although   the  assignor  of  a 

creditor's  bill  filed   by   the  assignee,  contract  for   the  sale  of  land  is  the 

Morey  v.  Forsyth,  Walk.  (Mich.)  465.  proper  party  in  a  suit  for  specific  per- 

In  this  case  the  chancellor  said:  **If  formance  by  his  assignee,  yet  if  he  be 

there  be  a  controversy  between  the  as-  not  made  a  party,  and  no  objection  od 

signor  and   assignee  touching  the  as-  that  score  is  raised  until  the  hearing, 

signment,   the  court    will   direct    the  a  decree  may  be  directed  upon  the  exe- 

assignor  to  be  made  a  party  for  the  pro-  cution  and  filing  by  such  assignor  of 

tection  of  all ;  otherwise  he  need  not  be  an  assent  and  agreement  to  be  bound 

a  party."     See  also  Beach  v.  White,  by  the  decree.    Voorhees  v,  De  Myer, 

Walk.  (Mich.)  495.  3  Sandf.  Ch.  (N.  Y.)  614. 

Bnlt  on  Order. — Where  a  paper  under  S.  Montague  v.  Lobdell,  11  Gush, 
which  a  plaintifiF  in  a  petition  claims  (Mass.)  114;  Hobart  r.  Andrews,  si 
to  be  an  assignee  does  not  on  its  face  Pick.  (Mass.)  526;  Miller  v.  Bender- 
purport  to  be  an  assignment,  but  only  son,  10  N.  J.  Eq.  320;  Thompson  v. 
an  order  for  money,  it  is  necessary  McDonald,  2  Dev.  &  B.  Eq.  (N.  Car.) 
that  the  alleged  assignor,  or  his  per-  477 ;  Corning  v.  Roosevelt,  25  Abb.  N. 
sonal  representative,  should  be  a  party  Cas.  (N.  Y.  Supreme  Ct.)  220,  i8Civ. 
to  the  petition,  either  as  plaintiff  or  Pro.  Rep.  (N.  Y.)  399;  East  Texas  F. 

7C(8  Volume  VII. 


PartlM.  EQUITABLE  ASSIGNMENTS.  Aaiignor  u Puty. 

c.  Assignment  Absolute.— But  where  the  assignment  is 
absolute  and  unconditional,  leaving  no  equitable  interest  whatever 
in  the  assignor,  and  no  question  is  raised  as  to  the  extent  of 
the  assignment  or  its  validity,  and  the  assignor  will  be  unaffected 

by  the  decree,  he  need  not  be  made  a  party  to  a  suit  instituted 
by  the  assignee.^ 

Ins.  Co.  V.  Coffee,  6i  Tex.  287 ;   Cook  1.  Florida, — Robinson    v,    Spring- 

V.  Genesee  Mut.  Ins.  Co.,  8  How.  Pr.  field  Co.,  ai  Fla.  203;  Betton  v,  Wfl- 

(N.  Y.  Supreme  Ct.)  514.  Hams,  4  Fla.  11. 

FaUnre   to    Transfer    Legal  BUrht. —  Illinois. — Dixon  v.  Buell,  az  111.  203. 

Where  the  assignment  of  a  chose  in  Kentucky. — Kenneoy  v,  Davis,  7  T. 

action  transfers  only  an  equity,  the  as-  B.  Mon.  (Ky.)  372. 

signor  must  be  made  a  party  to  a  suit  Maine. — Haskell  v.  Hilton,  30  Me. 

on  the  thing    assigned,  because    the  419;  Moor  t;.  Veazie,  32  Me.  343. 

legal  right  is  in  him.     Craig  v.  John-  Maryland. — ^Grand  United    Order, 

son,  3  1.  J.  Marsh.  (Ky.)  573;  Neyfong  etc.  v.  Merklin,  65  Md.  583;  Coale  v. 

V.  Wells,  Hard.  (Ky.)  571.  Mildred,  3  Har.  &  T.  (Md.)  278. 

Biifbreeineiit  of  Lien  for  Purebase-  Massachusetts. — ^Montague  v.  Lob- 
Buaey. — Under  the  general  rule  in  dell,  11  Cush.  (Mass.)  iii;  Hodges 
equity  that  all  persons  materially  in-  v.  Saunders,  17  Pick.  (Mass.)  470; 
terested  in  the  subject  ought  to  be  par-  Currier  v.  Howard,  14  Gray  (Mass.) 
ties  to  the  suit,  either  as  plaintiffs  or  511 ;  AUyn  v,  AUyn,  154  Mass.  570. 
defendants,  the  vendors  of  land  should  Michigan,  —  Morey  v.  Forsyth, 
be  parties  to  a  suit  against  the  vendee  Walk.  (Mich.)  465;  6each  t;.  White, 
to  enforce  the  lien  of  the  purchase-  Walk.  (Mich.)  495. 
money  on  the  land ;  and  this  rule  New  Jersey. — Bruen  v.  Crane,  2  N. 
applies  where  they  have  assigned  the  J.  Eq.  347 ;  Bruen  v.  Crane,  2  N.  J.  Eq. 
bonds  or  notes  given  for  the  price  of  348 ;  Vreeland  v.  Loubat,  2  N.  J.  Eq. 
the  land,  if  there  are  any  remaining  104;  Chester  v.  King,  2  N.  J.  Eq.  ^05, 
rights  or  liabilities  of  the  assignors  New  Torh. — Ward  v.  VanBokkelen, 
which  may  be  affected  by  the  decree.  2  Paige  (N.  Y.)  289;  Miller  v.  Bear, 
Where  there  are  such  rights,  or  the  3  Paige  (N,  Y.)  467;  Rogers  v.  Trad- 
assignment  is  not  absolute  and  uncon-  er's  Ins.  Co.,  6  Paige  (N.  Y.)  583; 
ditional,  or  the  extent  or  vitality  of  the  Sedgwick  v.  Cleveland,  7  Paige  (N. 
assignment  is  denied,  then  an  assignor  Y.)  287;  Field  v.  Maghee,  5  Paige 
is  not  only  a  proper  but  a  necessary  (N.  Y.)  539;  Brasher  v.  Van  Cortlandt, 
party.     Betton  v,  Williams,  4  Fla.  11.  2  Johns.  Ch.  (N.  Y.)  2^7;  Whitney  v. 

An  Allegation  of  the  InsolToney  of  the  M'Kinney,  7  Tohns.  Cn.  (N.  Y.)  144; 

assignor  is  not  sufficient  to  excuse  the  Allen  v.  Smith,  16  N.  Y.  415. 

omission  to  make  the  assignor  a  party.  North  Carolina. — Polk  v.  Gallant,  2 

Betton  V.  Williams,  4  Fla.  11.  Dev.  &  B.  Eq.  (N.Car.)  395 ;  Thompson 

A  Trastee  Holding  for  tbe  8n>Arate  v,  McDonald,    2  Dey.  &  B.  Eq.  (N. 

Vie  of  a  Harried  Woman,  and  for  cer-  Car.)  477. 

tain  contingent  trusts,  will  be  a  proper  Ohio. — McGuffey  v.  Finley,  20  Ohio 

and  necessary  party  in  a  bill  by  the  474;  Grant  v.  Ludlow,  8  Ohio  St.  i. 

married  woman,  although  he  has  exe-  Tennessee, —  Wilson    v.    Davidson 

cuted  a  deed  purporting  to  assign  his  County,  3  Tenn.  Ch.  536. 

whole  interest  to  her.    Thompson  v.  Vermont. — Day  v.   Cummings,    19 

McDonald,  2  Dev.  &  B.  Eq.  (N.  Car.)  Vt.  496. 

477.  Virginia. — ^Lynchburg  Iron  Co.  v, 

SetentlonofLefalTltte. — An  assignor  Tayloe,  79  Va.  671;    Omohundro  v. 

who  has  made  an  absolute  assignment  Henson,   26  Gratt.   (Va.)  511;   Tames 

of  his  interest  need  not  be  made  a  party  River,  etc.,  Co.  v.  Littlejohn,  x8  Gratt 

to  a  suit  by  the  assignee  to   enforce  (Va.)  83. 

the  equitable    title  acquired    by  the  West   Virginia. — Vance  v,  Evans, 

transfer,  against  a  third   party,  even  11  W.  Va.  342. 

when  the  former  retains  the  legal  title.  United  States. — ^Trecothick  v.  Ans- 

New  Mexico  Land  Co.  v.  Elkins,  20  tin,  4  Mason    (U.   S.)    t6;    Boon  v. 

Fed.  Rep.  545.  Chiles,  8  Pet.  (U.  S.)  532.  ' 
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However,  there  are  cases   from    which    it    appears  that  the 

joinder  of  the  assignor  and  the  assignee  as  parties  is  not  objec- 
tionable when  convenience  will  be  promoted  thereby,  or  the 
defendant  will  be  protected.^ 

En£rlamd,'—'\l\\\  v,  Adams,  2  Atk.  York],  that  after  an  absolute  assign- 

39 ;  Chambers  v.  Goldwin,  9  Yes.  Jr.  ment  of  a  chose  in  action,  the  assignee, 

269;   Kirk  t;.  Clarke,   Pre.   Ch.   2*j6\  at  law  as  well  as  in  equitj,  is  consid- 

Whitworth  V.  Davis,  x  Yes.  ft  B.  545 ;  ered  the   real   party  to  the  suit ;  and 

Blake   v.  Jones,  3  Anstr.  651 ;  Brace  the  defendant  may  plead  and  give  in 

V.  Harrington,  2  Atk.  235 ;  Norrish  v,  evidence  any  matter  of  defense  which 

Marshall,  5  Madd.  478;   Bromley   v.  exists    in    his    favor   against  the  as- 

Holland,  7  Yes.  Jr.  14.  signee."       Chancellor    Walworth  in 

DeyelapmentoftbeDoetitne. — <*Bythe  Ward  v,  Yan  Bokkelen,  2  Paige  (K. 

ancient  practice  of  the  English  court  Y.)  289. 

of  chancery  •  •  •  the  assignor  of  a  An  AMlgnor  of  a  Fart  of  a  IMit  need 
chose  in  action  was  a  necessary  party  not  be  brought  in  as  a  party  where  the 
to  a  bill  to  recover  the  amount.  And  complaint  alleges  that  the  portion  of 
as  late  as  1792,  Cathcart  v,  Lewis,  i  the  debt  retained  by  the  assignor  has 
Yes.  Jr.  463,  *  •  •  Lord  Thurlow  been  fully  paid,  and  there  is  no  ques- 
allowed  a  demurrer  to  a  bill  filed  by  tion  as  to  the  validity  or  extent  of  the 
the  assignee  of  a  judgment,  because  interest  between  the  assignor  and  the 
the  assignor  was  not  made  a  party;  assignee.  Insurance  Co.  of  North 
though  some  years  previous  to  that  America  t'.  Martin,  139  Ind.  317. 
time  Lord  Hardwick  had  declared  it  Costa  for  KUJolnder. — A  married 
was  not  necessary  in  every  case  to  woman,  being  entitled  to  a  share  of  the 
make  the  assignor  a  party,  where  all  the  estate  of  a  testator,  joined  her  husband 
equitable  interest  had  been  assigned,  in  selling  and  assigning  it  to  a  pur- 
Brace  V.  Harrington,  2  Atk.  235.  In  chaser.  The  assignors  and  assignees 
1802,  in  the  court  of  errors  of  this  having  joined  in  a  suit  for  its  recovery, 
state  [New  York],  there  was  a  differ-  it  was  dismissed  at  the  hearing  for 
ence  of  opinion  among  some  of  the  misjoinder ;  but  the  objection  not  haT- 
judges  as  to  the  necessity  of  making  ing  been  taken  previously,  no  costs 
the  assignor  of  a  mortgage  a  party  to  were  g^ven.  Padwick  v,  Piatt,  11 
a  bill  of  foreclosure  brought  by  the  as-  Beav.  503. 

signee.  Johnson  t;.  Hart,  3  Johns.  Cas.  1.  Blevins  v.  Buck,  26  Ala.  293; 
(N.  Y.)  322.  But  at  this  day  [1830]  the  Plowman  v.  Riddle,  14  Ala.  169;  Gun- 
rule  is  well  settled  that  where  there  has  ter  V.  Williams,  40  Ala.  561;  Wilson 
been  an  absolute  assignment  of  all  the  z».  Davidson  County,  3  Tenn.  Ch.  536. 
interest  of  the  mortgagee  in  the  debt  se-  Effect  of  Joining  AsBignor  as  Complalii- 
cured  by  the  mortgagee,  he  is  not  a  nee-  ant. — The  filing  of  a  bill  in  the  name 
essary  party  to  a  billto  redeem,  or  to  a  of  an  assignor  and  an  assignee  in  a 
bill  of  foreclosure.  Chambers  v.  Gold-  litigation  of  the  assignment  is  a  de- 
win,  9  Yes.  Jr.  269;  Newman  v.  Chap-  mand  between  them  of  the  interests  of 
man,  2  Rand.  (Va.)  93;  Whitney  v.  the  assignee.  Ryan  v,  Anderson,  3 
M' Kinney,  7  Johns.  Ch.  (N.  Y.)  144.  Madd.  174,  quoted  in  McLane  v. 
The  reason  why  it  was  formerly  con-  Riddle,  19  Ala.  180. 
sidered  necessary  to  make  the  assign-  What  ConatttateB  an  Lnpiroper  Jobiter- 
or  of  a  chose  in  action  a  party  to  a  — The  proposition  that,  where  one  who 
bill  in  equity  brought  by  the  assignee,  has  no  right  to  sue  by  himself  and 
I  apprehend,  must  have  been  that  who  is  an  entire  stranger  lo  the 
courts  of  law  did  not  sanction  and  pro-  defendant  is  joined  as  a  coplaintiff 
tect  such  assignments,  considering  with  those  having  a  right  to  sue  the 
them  a  species  of  maintenance.  And  defendant  by  themselves,  advantage 
the  assignor  having  the  legal  title  or  may  be  taken  of  this  improper  joinder 
interest  in  the  thing  assigned,  he  by  plea  or  demurrer,  does  not  applj 
might  sustain  an  action  at  law  thereon,  where  the  assignor  and  assignee  join 
notwithstanding  a  decree  in  equity  to  in  the  assertion  of  a  claim  as  to  which 
which  he  was  not  a  party.  This  reason  there  has  been,  at  least,  even  if  it  do  not 
has  long  since  ceased,  as  it  is  now  well  continue,  a  privity  between  each  of 
settled,   at  least  in  this    state    [New  them  and  the  defendant.    Thompson 
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d.  Mortgage  Foreclosure. — The  mortgagee  is  not  a  neces- 
sary party  on  mortgage  foreclosure  if  he  has  parted  with  all  his 
interest  in  the  mortgage  and  the  debt  thereby  secured,  and  there 
is  nothing  special  or  peculiar  in  the  case.  See,  for  a  full  discussion 
of  this  subject,  article  FORECLOSURE. 

3.  Aflsignee  as  Party. — No  positive  statement  can  be  made  as  to 
the  propriety  or  the  necessity  of  making  the  assignee  a  party  to  a 
suit  brought  in  the  name  of  the  assignor,  but  it  seems  that  gen- 
erally he  need  not  be  made  a  party  unless  there  will  be  a  failure 
of  justice  without  his  presence.^ 

V.  McDonald,  2  Dev.  ft  B.   £q.  (N.  est  in  the  claim  in  question  is  before 

Car.)  477.  the    court     urging    the    assignment. 

OonTBiiiaince  Promoted. — In  Wilson  v.  In  such  a  case  both  assignor  and  as- 
Davidson  Countj,  3  Tenn.  Ch.  536,  a  signee  should  be  made  parties  plain- 
bill  to  enforce  a  covenant  of  indemnitj  tiff,  thus  fully  protecting  the  obligor. 
was  held  not  objectionable  for  multifa-  Singleton  v,  O'Blenis,  125  Ind.  151. 
riousnesB  or  misjoinder  of  parties  be-  1.  Coale  v.  Mildred,  3  Har.  &  J. 
cause  filed  in  the  names  of  a  succession  (Md.)  278;  Showell  v,  Winkup,  60  L. 
of   assignors  and  assignees,  where  it  T.  389. 

appeared  that  the  assignments  were  Defeiue      against      Airignee.  —  The 

made  in  connection  with  the  transfer  equitable  owner  is  a  proper  but  not  a 

of  railroad  property,  and  that   there  necessary    party,    unless    the    debtor 

was  such  an  admixture  of  parties  and  have  some  legal  defense  as  against  him 

confusion  of  their  rights  as  corporators,  alone.     Texas    Western    R.     Co.    v, 

copartners,  and  co-owners  that  it  could  Gentry,  69  Tex.  625. 

not  be  seen  precisely  what  the  legal  Adjustment  of  Rigbt  of  All  tbe  Parties, 

status  of  each  was  and  in  whom  the  — That  one  of   the  parties  to  a  joint 

beneficiary  interests  rested.     Cooper,  enterprise  transfers   an  interest  in  it 

Chancellor,  said :  '*  Upon  principle,  I  to  another  will  not  affect  his  right  to 

am  unable  to  see  why  the  assignor  of  proceed  in  equity  to  enforce  his  rights, 

a  bond  or  other  security  might  not  be  and  the  assignee  is  a  proper  if  not  a 

joined  with  the  assignee  as  coplaintiff  necessary  party  to  such  an  action  when 

in  a  suitfor  its  enforcement.  It  obviates  the   situation  is  complicated,  and  an 

the  necessity  of   proving  the  assign-  adjustment  of    the  rights  of    all   the 

ment,  or  going  into  any  of  the  minutiae  parties  is  necessary.     Wilcox  v.  Pratt, 

of  the  relation  between  the  parties.   It  125  N.  Y.  688. 

is,  moreover,  an  additional  protection  Tlie  Assignee  of  a  NegotiaUe  Note  pay- 
to  the  obligor  against  any  future  de-  able  to  order  by  sale  and  delivery 
mand  upon  the  obligation.  And  such  without  indorsement,  on  which,  by  di- 
protection,  it  is  obvious,  may  be  desir-  rection  of  the  assignee,  a  suit  has  been 
able  where  the  security  has  been  in-  brought  and  judgment  obtained  in  the 
formally  transferred  in  the  lump  with  name  of  the  payee,  is  a  creditor  of  the 
other  property,  or  not  transferred  at  maker,  and  is  the  proper  person  to  be 
all,  except  by  implication  from  the  served  with  notice  on  a  petition  by  the 
dealings  between  the  parties."  maker  for  an  act  of  insolvency.     Col- 

Proteetlon  of  Defendant. — Rev.  Stat,  bourn  v.  Rossiter,  2  Conn.  503. 
Ind.  1881,  4  276,  which  provides  that  Bait  to  Stay  Froeeedlngs  on  Judgment, 
when  any  action  is  brought  by  the  as-  — Where  the  owner  of  a  judgment  has 
signee  of  a  claim  arising  out  of  a  con-  assigned  it  to  a  third  person,  the  as- 
tract  and  not  assigned  by  indorsement,  signee  of  the  judgment  is  a  necessary 
the  assignor  shall  be  made  a  defendant,  party  to  a  suit  for  a  perpetual  stay  of 
etc.,  in  connection  with  sections  251  the  proceedings  on  such  judgment, 
and  269,  which  provide  that  actions  upon  the  ground  of  equities  existing 
must  be  prosecuted  in  the  name  of  the  between  the  complainant  and  the  as- 
real  party  in  interest,  and  that  persons  signor  previous  to  the  assignment. 
united  in  interest  must  be  joined  as  Mumford  v,  Sprague,  11  Paige  (N. 
plaintiffs  or  defendants,  do  not  apply  Y.)  438. 
where  one  who  has  assigned  his  inter-  Assignee  of  Mortgage  as  Seenrtty. — An 
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4.  Effect  of  Assignment  Pendente  Lite— iv.  In  General.— The 
effect  of  an  assignment  pendente  lite  of  the  thing  in  controversy, 
or  of  a  right  or  interest  pertaining  thereto,  is  so  far  dependent  on 
legislation  that  no  rule  of  general  application  can  be  laid  down.^ 
It  seen^s,  however,  that  where  it  is  necessary  that  all  the  parties 
should  be  before  the  court  in  order  that  the  matters  in  controversy 
may  be  completely  determined,  and  that  all  persons  interested  may 
be  thereby  concluded,  persons  who,  by  assignment,  have  acquired 
interests  pending  the  suit  should  be  added  as  parties.^ 

b.  Plaintiff  Parting  with  All  Interest. — It  is  held  that 
where  the  party  who  has  instituted  the  suit  parts  with  all  his 
interest  therein,  the  assignee  should  be  made  a  party  by  appro- 
priate proceedings  before  the  cause  is  further  proceeded  with;* 

assignee  of  a  note  with  a  mortgage  to  was  held  error  to  allow  an  action  lobe 

secure  the  same,  who  takes  them   as  prosecuted  to  final  judgment  in  the 

security  for  a  debt  of  the  obligor,  is  a  name  of  tlie  administrator  of  the  as* 

necessary  party  to  a  bill  to   redeem,  signor,  and   to  allow   a  judgment  in 

though  he  afterwards  make  an  absolute  favor  of  the  administrator  to  the  use 

assignment  of  the  mortgage  to  another  of  the    assignee    who  had  not  been 

party.    Brown  v,  Johnson,  53  Me.  246.  made  a  party.     Reynolds  v,  Qiiaely, 

AsaUPunent   of  Portion   of  aalm  by  18  Kan.  361. 

lienor. — Where  the  holder  of  a  claim  Whoro  thoro  JUre  Confeendlnc  Aailgnwii 

secured  by  a  lien  prior  to  the  com-  of  a  Fending  CaoM  of  Action,  the  court 

mencemcnt  of  an  action  against  the  de-  will  not,  on  motion,  decide  the  merits 

fendant  assigns  a  portion  of  his  claim  of  their  res]>ective  claims  by  ordering 

to  another  person,  such  assignee  is  not  the   action   to  be    entered    upon  the 

a  necessary  party  to  the  action.   Boyle  docket  as  for  the  use  of  either  of  them. 

V,  Robbins,  71  N.  Car.  130.  Thomas  v.  Elliot,  2  Cranch  (C.C.)  432. 

Agreement  wltb  Attorneys  as  to  Com-  S.  Iowa. — Ferry  v.  Page,  8  Iowa  455. 

pensatlon. — An  agreement  by  a  party  Maine. — Mason   v,  York,  etc.,  R. 

with  his  attorneys  that  they  may  retain  Co.,  52  Me.  82. 

as  compensation  a  certain  percentage  Massackuseiis. — Reid  v,  Paul,  131 

of  the  sum  collected  will  not  give  the  Mass.  129. 

attorneys  such  an  interest  in  the  cause  New  Torh. — Sedgwick  r.  Cleveland, 

as  will  require  them  to  be  joined  as  7  Paige  (N.  Y.)  287. 

parties  plaintiff.     Herrick  v.  Minne-  See  article  Substitution  of  Par- 

apolis,  etc.,  R.  Co.,  32  Minn.  435.  tiks. 

1.  Smalley  f.  Taylor,  33  Tex^  668;  Bale  of  Judgment. — Where  a  plaintiff 
Devine  v,  Martin,  15  Tex.  25 ;  Saint  in  a  pending  action  sells  and  transfers 
Anthony  Mill  Co.  v.  Vandall,  i  Minn,  the  judgment  without  investing  the 
246;  Zane  v.  Fink,  18  W.  Va.  693.  purchaser  with  the  legal  interest  to  the 

minols  Revised  Statutes,  c.  i,  4  ^Si  thing  in  action,  it  is  improper  to  sub- 
which  provides  that  no  suit  instituted  stitute  the  holder  of  it  as  plaintiff  with 
in  the  name  of  one  party  for  the  use  of  power  to  prosecute  it  in  his  own  name, 
another  shall  abate  by  reason  of  the  Allen  v,  Newberry,  8  Iowa  65. 
death  of  the  nominal  plaintiff,  and  Hi  Ulnneaota,  when  the  assignee  of 
which  allows  the  continuance  of  the  a  claim  wishes  to  come  in /*•</<?*/*  W* 
suit  by  the  real  plaintiff  in  his  own  and  prosecute,  he  must  apply  to  the 
name  on  the  suggestion  of  the  death  court  to  establish  his  assignment  and 
on  the  record,  is  not  mandatory,  nor  for  permission  to  continue  the  prose- 
does  it  deprive  the  assignee  of  any  cution  after  notice  to  all  the  parties, 
right  which  he  had  at  common  law.  Chisholm  v,  Clitherall,  12  Minn.  375* 
Phillips  V.  Wilson,  25  111.  App.  427.  Prooednre  toy  Defendnnt. — When  a 

2.  Deatli  of  Aaslgnor  before  Judgment,  complainant  assigns  his  interest  in  the 
— In  a  pending  action  on  a  note  and  suit/<?«</tf«/tf/i/«,  if  the  defendant  wish- 
mortgage  the  plaintiff  assigned  them  es  to  have  the  suit  brought  to  a  termi- 
and  died  before  final  judgment,  and  it  nation,  his  proper  course  is  to  applj  to 
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that  the  suit  or  action  may  be  continued  and  carried  on  in  the 
name  of  the  plaintiff  for  the  benefit  of  the  assignee ;  ^  or  that  the 

the  court  for  an  order  that  the  assignee  Michigan.  —  Moon    v.     Harder,  38 

proceed  and  file  a  supplemental  bill,  in  Mich.  5to. 

the  nature  of  a  bill  of  revivor,  within  Mississippi. — Montgomery  v.  Han- 
such  time  as  shall  be  prescribed  by  the  dj,  63  Miss.  43. 

court,  or  that  the  bill  in  the  original  New  Tork. — Sedg\vick  z\  Cleveland, 

suit  be  dismissed,  of  which  application  7  Paige  (N.  Y.)  287;  Gale  v,  Vernon, 

notice  should  be  given.     Sedgwick  v,  i  Sandf.  (N.  Y.)  679. 

Cleveland,  7  Paige  (N.  Y.)  287;  Gam-  Tennessee, — Paul    t;.    Williams,    12 

ble  -v.  Johnson,  9  Mo.  605.    And  see  List  Lea  (Tenn.)  215. 

V.  Pumphrey,  3  W.  Va.  672.  Texas. — Dowellr.  Mills, 32  Ttx.  440. 

Asdgnxnent    to    Secure    Attorney. —  Wasking-ton. — Hood    t*.   California 

Where  a  party  to  a  litigation  assigns  Wine  Co.,  4  Wash.  88. 

to  his  attorneys  sufficient  of  the  claim  United  States. — Ex  p.  South,  etc., 

to   pay  his  obligation   in  the  case  in  Alabama  R.  Co.,  95  U.  S.  221. 

question  and  other  cases,  the  attorneys,  Under  tbe  Hew  Tork  Code  of  Civil  Pro- 

either  before  or  after  decree  in   the  codnre,  ^  5756,  the  party  succeeding  to 

pending  case,  may  file  their  bill  in  the  the  plaintiff's  rights  in  the  cause  may 

cause  to    have    tne   assignment  pro-  continue  to  prosecute  the  action  in  the 

tected,  and  may  have  a  decree  entered  name  of  the  original  plaintiffs  as  if  no 

to  preserve  their  lien  upon  the  fund  change   in  interest  had    taken   place. 

when  paid  into  court,  since,  in  such  a  Cuff  v.  Dorland,  7  Abb.  N.  Cas.   (N. 

case,  the  assignees  have  no  remedy  at  Y.  Supreme  Ct.)  194. 

law  to  enforce  the  assignment.     Phil-  Assignment  to  Beoiire  Attorney. — The 

lips  V.  Edsall,  127  111.  535  holding  that  fact  that  a  plaintiff  in  a  pending  suit 

the  bill  of  the  assignees   may  be  ex-  for  damages  assigns  her  claim  to  se- 

htbited  any  time  after  the  assignment,  cure  her  attorneys  is  not  a  bar  to  the 

for  the  purpose  of  giving  to  the  court  continuation  of  the  prosecution  in  the 

notice  of  the  rights  of  the  assignees.  plaintiff's    name.     Rajnowskl   v,  De- 

Froseontlon  by  AMlfnor  wttbont  Otajec-  troit,  etc.,   R.  Co.,  74  Mich.  20,  78 

tton. — In  chancery,  to  enable  the  com-  Mich.  681. 

glainant  to  maintain  his  suit,  he  must  Texas. — In    Clarke  v.   Koehler,  33 

ave  an  interest  in  the  subject  of  such  Tex.  679,  the  court  said  that  it  had 

suit;  but  where  the   complainant  as-  repeatedly    decided  that  the  original 

signed  his  claim  against  the  defendant  plaintiffs  to  an  action  cannot  sell  out 

pending  the  suit,  and  the  cause  pro-  their  interest  pendente  lite  and  make 

ceeded  without  objection   upon   that  new  parties  to  the  suit,  and  dismissed 

ground  until  after  report  by  the  ref-  an  appeal  taken  by  a  purchaser  of  the 

eree,    the    court    refused    to  dismiss  ^\9Ant\fl*s\nter^st  pendente  lite. 

the  bill.      Pond  v,  Clark,  24  Conn.  Bale  by  One  Partner  to  the  Other. — 

370.  After  suit  by  a  partnership,   the  fact 

Assignment  Pendente  Lite  as  Defense,  that  one  of  them  sells  all  his  Interest 

— Proof  that  after  suit  was   brought  in    the   partnership    property   to   the 

and  before  trial  the  plaintiff  transferred  other  will  not  render  a  change  of  par- 

his  cause  of  action  to  a  third  person  ties  necessary.     Evans  Co.  v.  Reeves, 

not  a  party  to  the  suit  will  not  consti-  6  Tex.  Civ.  App.  254. 

tute  a  defense  thereto,  and  it  is  im-  Assignment    by    Administrator.  —  If, 

material  that  the  answer  merely  puts  after  a  cause  has  been  revived  in  the 

in  issue  the  existence  of  the  cause  of  name  of  the  administrator  de  bonis 

action,  but  presents  no  question  as  to  non^  he  assigns  a  judgment,  which  is 

the    ownership   thereof,  if  any  exist,  thesubject-matterof  the  suit,  toanoth- 

and  that  proof  of  the  transfer  was  ad-  er,  and  the  suit  proceeds  in  the  name  of 

mitted  without  objection.    Gulf,  etc.,  the  administrator  de  bonis  non^  with- 

R.    Co.  V.  Hodge   (Tex.  Civ.    App.  out  making  the  assignee  a  party,  the 

1895),  30  S.  W.  Rep.  829.  cause  may  so  proceed  until  final  de- 

1.  Alabama, — Foster   v,    Goodwin,  cree.      List  v.  Pumphrey,  3  W.  Va. 

82  Ala.  384.  672. 

Connecticui.—Tond    v,    Clark,   04  A  Bill  of  EeTlew  will  not  lie  for  as- 

Conn.  370.  signees.     Thompson   v.  Maxwell,  95. 
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assignee  may  elect  whether  to  proceed  in  that  manner  or  in  his 
own  name.^ 

OonpromiM. — Where  a  pending  suit  has  been  compromised,  the 
rights  of  the  assignee  will  depend  upon  the  fact  of  notice.* 

c.  Costs. — In  some  states,  where  the  cause  of  action  is  assigned 
pendente  lite^  the  assignee  becomes  liable  for  costs.' 

U.  8.  391 .    See  article  Bills  of  Review ^  what  is  done  against  him.  The  assignee 

vol.  3,  p.  590.  may,  however,  at  his  election,  come  in 

naadliig  Awdgnmcnt  Pendente  Ute. —  by  an  appropriate  application,  make 
Where  an  answer  is  sought  to  be  himself  a  partj,  and  so  assume  the 
avoided  bj  an  assignment  of  the  cause  burden  of  the  allegation  in  his  own 
of  action  pendente  lite,  the  assignee,  bj  name,  or  he  may  act  in  the  name  of 
his  reply,  must  show  affirmatively  that  his  assignor.  Ex  p.  South,  etc.,  AU- 
the  assignment  was  mv^de  pendente  lite  bama  R.  Co.,  95  U.  S,  221. 
to  make  it  effectual  and  at  the  same  8.  Where  Original  Parttes  to  aa  Actton 
time  entitle  him  to  proceed  in  the  ac-  Compromise  and  agree  that  judgment 
tion  in  the  name  of  the  plaintiff  on  the  may  be  entered,  the  defendant  hay- 
record,  the  assignor.  Saint  Anthony  ing  no  knowledge  of  the  assignment, 
Mill  Co.  V,  Vandall,  i  Minn.  246.  the  assignee  cannot  have  the  judgment 

1.  Prosecntlon  in  Name  either  of  As-  set  aside.    Chisholm  v.  Clitherall,  13 

signor  or  Assignee — Minnesota. — Where  Minn.  375. 

a  cause  of  action  is  transferred  pend-  In  Ash  by  v,  Winston,  34  Mo.  311,  it 

ente  lite  under  the  Minnesota  statutes,  appeared  that  the  plaintiff  in  a  pend- 

the  assignee  may  prosecute  the  action,  ing  suit  made  an  assignment  of  so 

but  it  may  also  be    continued   in   the  much  of  the  proceeds  thereof  as  would 

name  of  the  original  plaintiff ;  but  until  satisfy    his    indebtedness    to  a  third 

the  transfer  is  brought  to  the  notice  party.    After  notice  of  the  assignment, 

of  the  court,  the  parties  to  the  record  the  defendant  compromised  the  action 

are  prima  facie  the  parties  before  it.  and  paid  the  money  over  to  the  plain- 

Chisholm  v,  Clitherall,  12  Minn.  375.  tiff's  attorney,  who   made  application 

Hew  Yortc^Pending  a  statutory  pro-  of  the  same  according  as  he  was  di- 

ceeding  (Code  Proc.,  ^  275)  to  bring  rected  by  the  plaintiff.     It  was  held 

in  and  have  judgment  against  a  joint  that  although  the  assignee  had  a  right 

debtor  made  a  party  to  the  original  to  control  the  suit,  yet  the  plaintiff's 

action,  but  not  served  with    process,  attorney  not  being  his  agent,  the  sum 

the  original  judgment  was  assigned,  paid  by  the  defendant  was  not  a  paj- 

It  was  held  that  the  assignment  con-  ment  to  the  assignee, 

stituted  no  defense,  but  was  simply  a  8.  An  Assignment  of  a  Csnse  of  Acttw 

transfer  of  ownership,   and   that  the  as  Ckfllateral  Security  is  not  such  a 

assignee  might  properly    have    been  transfer  as  would  make  the  assienee 

brought  in  by  motion  as  plaintiff,  or  liable  for  costs  under  NewYork  Code  of 

could  continue  the  action  in  the  name  Procedure,  %  321,  which  provided  that 

of  the  original  plaintiff.     Merchants*  where,  after  the  commencement  of  an 

Exch.   Nat.  Bank  v,  Waitzfelder,   14  action,   the  cause,   by  assignment  or 

Hun  (N.  Y.)47.  otherwise,  became   the  property  of  a 

Tennessee. — The  assignee  of  an  in-  third  person,  such   person  should  be 

terest  in  the  subject-matter  of  a  pend-  liable  for  costs.     Peck  v.  Yorks,  75  N. 

ing  litigation  may  either  carry  on  the  Y.  424. 

suit  in  the  name  of  the  assignor  or  come  Where  a  Judgment  has  been  Autp^l 

in  by  an  original  bill  in  the  nature  of  as  Gollateral  for  fees  due  to  the  attor- 

a  supplementary  bill  and  conduct  the  ney  for  the  judgment  creditor,  and  the 

litigation  in  his  own  name.     Paul  v.  latter  retains  a  right  to  the  balance  of 

Williams,  i3  Lea  (Tenn.)  215;   Wills  the  proceeds,  the  assignee  will  not  be 

V.   Whitmore,  9  Baxt.    (Tenn.)    198;  required  to  pay  the  costs  on  appeal, 

Trabue  v.  Bankhead,  2  Tenn.  Ch.  412.  under   Rev.  Stat    Wis.,  c.  133,  k  S^i 

United  States.  —  An   assignment  by  which  provides  that  in  actions  in  which 

the  defendant  in   the   litigation  will  thecauseof  action  shall,  by  assignment 

not  necessarily  defeat  a  suit,  but  his  as-  after  the  commencement  of  the  action, 

signee  taking  pendente  lite  is  bound  by  or  in  any  other  manner,  become  the 
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5.  Amendmentr  as  to  Parties. — Usually,  such  amendments  as  to 

parties  will  be  permitted  as  will  tend  to  bring  the  proper  persons 
before  the  court,  or  as  will  properly  designate  them.^ 

XIV.  Pleadihg. — 1.  General  Beqnirenients. — It  may  be  said  gen- 
erally that  in  an  action  or  suit  by  an  assignee,  on  an  assigned 
chose  in  action,  the  complaint,  declaration,  or  like  pleading,  must 
contain  averments  substantially  like  those  formerly  required  in 
a  bill  in  equity,  or  such  averments  as  are  made  necessary  by 
statute,^  and  should  be  in  such  form  as  may  be  required  by  the 

property  of  a  person  not  a  party  to  the  statute  requiring  suit  to  be  brought  by 
action,  such  person  shall  be  liable  to  the  real  party  in  interest,  where  an  in- 
Ihe  costs,  etc.,  in  the  same  manner  as  dorsee  for  collection  of  a  promissory 
if  he  were  a  party  :  but  it  is  otherwise  note  sued  in  his  own  name  for  the  use 
if  the  assignment  is  absolute.    DeWitt  of  the  payee,  using  the  words  "  to  the 
V.  Perkins,  25  Wis.  438.  use  of  the  payee,  naming  him,  the 
1.  Cook  V.  Genesee  Mut.  Ins.  Co.,  words  were  held  to  be  mere  surplus- 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  514.  age,  which  might  be  stricken  out  with- 
WtongfaUy  Suing  In  Name  of  Asdl^gn-  out  affecting  Sie  petition.     Beattie  v. 
or. — Where  a   party  entitled  to  sue  in  Lett,  28  Mo.  596. 
his  own  name  sues  in  the  name  of  an-  Ordering  Assignees  to  IM  Made  Parties 
other,  for  his  own  use,  he  may  amend'  Fending  Suit. — In  Hood  v.  Hood,  85  N. 
bj  changing  the  suit  into  one  in  his  own  Y.  561,  it  appeared  that  a  legatee,  by 
name.     Heard  v.  Lockett,  20  Tex.  162 ;  an  assignment  absolute   on   its   face, 
Frank  v.  Kaigler,  36  Tex.  306 ;  Bar-  transferred  his  interest  in  the  estate  to 
nett  V.  Logue,  29  Tex.  282.   See  article  a    copartnership  which   at    the  time 
Amendments,  vol.  i,  p.  SZl  et  seq,  agreed  with  him  that  if  more  than  a 
WrongfoUy  Suing  in  Name  of  Assignee,  certain  sum  was  realized  they  would 
— Where  suit  is  commenced  on  a  chose  turn  over  the  excess  to  him.     In  an 
in  action  in  the  name  of  the  equitable  action  by  the  legatee  against  the  ex- 
owner,    the    proceedings    cannot    be  ecutors  and  their  sureties,  the  latter 
amended  on  the  trial  by  inserting  the  set  up  the  assignment,  and  claimed  that 
name  of  the  legal  owner.     Nelson  v.  the  assignees  were  necessary  parties  to 
Marly,  2  Yerg.  (Tenn.)  576.  the  action.     On  proof  of  the  assign- 
Striking  Out  Indorsements  on  Note. —  ment,  on  the  trial,  objection  was  made 
In  an  action  in  debt,  brought  by  the  by  the  defendant  for  a  defect  of  parties, 
p^yee  of  a  note  to  the  use  of  the  as-  whereupon,  one  of  the  firm  being  pres- 
signee  thereof,   the    plaintiff    cannot  ent,  the  court  made  a  statement  that  it 
amend  by  striking  out  the   indorse-  would  amend  the  proceedings,  ^o  that 
ments  for  the  purpose  of  showing  that  the   members  of  the  firm  should  be 
he  is  the  legal  owner,  as,  by  his  form  of  brought  in  immediately  as  parties,  and 
action,  he  has  declared  that  he  is  not.  directed  the  trial  to  proceed.     After 
Langham  v.  Lebarge,  6  Mo.  355.  plaintiff's  case  was  closed,  defendant 
Striking  Out  Name  of  I>eceasedUsee. —  moved  to  dismiss  for  defect  of  parties. 
Hutch.  Code  Miss.  842  provides  that  which  motion  was  denied.     It  was  held 
it  shall  be  lawful  for  the  party  repre-  that  the  denial  was  erroneous,  since  the 
senting  the  usee  as  executor  or  admin-  assignees  were  necessary  parties,  and 
istrator  to  be  entered  on  the  record  that  the  mere  direction  that  they  should 
and  papers  in  the  place  of  such  de-  be  brought  in  immediately  did  not  have 
ceased  usee  before  final  judgment,  and  the  effect  of  makiag  them  parties, 
since  a  usee  cannot  be  a  party  to  an  2.  Kentucky. — Hubble    v.    Mullan- 
action,  and  is  only  treated  as  such  by  phy,    Hard.    (Ky.)   302;    Tunstall    v. 
virtue   of    statutory    provisions,    and  Barbour,    Hard.    (Ky.)   570;    Keeton 
^e  statute  does  not  in  effect  declare  the  v.  Scantland,  Hard.  (Ky.)  156;  Lynch 
suit  abated  by  reason  of  the  death,  the  v.  Barr,  Sneed   (Ky.)    170;    Conn  v, 
name  of  the  usee  may  be  stricken  out  Jones,  Hard.  (Ky.)  9. 
on  motion.     Lee  v.  Gardiner,  26  Miss.  Missouri. — Weaver  v.  Beard,  21  Mo. 

^^'  155- 

■wWiissge— "To  Use  of." — Under  a  New   2*(?r*.— Seeley   v.    Seeley,    3 
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local  practice.^ 

%  Heoeitary  Allegationi — ^Fact  of  Assigiunent. — ^The  fact  of  the 
assignment  of  the  chose  m  action  in  suit  should  be  alleged 
where  the  right  of  action  depends  upon  it,^  the  sufficiency  of 

Hill  (N.  Y.)  496;  Murphy  v.  Coch-  AU«g«fcloiu  of  Oeiund  uA  tpocUl ii- 

rane,  i  Hill  (N.  Y.)  339.  ilgiunMitB.— In  Sajles  v,  Tibbitts,5  R. 

Pennsylvania. — De  Barry  v.  With-  I.  79,  the  bill  set  up  that  the  plaintiff 

crs,  44  Pa.  St.  356.  was  a  creditor  entitled  to  benefits  un- 

Tennessee. — Trezevant  v,  McNeal,  3  der  a  general  assignment,  and  then  set 

Humph.  (Tenn.)  352.  forth  a  special  assignment  to  the  pUin- 

Vermont. — Roberts  v.  Smith,  58  Vt.  tiflf  by  the  trustees,  of  a  sum  due  to  the 

493.  assignee's  estate,  and  prayed  relief  u 

In  an  Aotton  \gf  Um  AMdfnM  of  a  special  assignee.  The  court  declined 
Lofaoy,  the  petition  alleged  that  the  to  construe  the  bill  as  a  claim  for  re- 
testator  owed  no  debts ;  that  the  trus-  lief  on  two  distinct  grounds,  but  held 
tees  under  the  will  were  in  possession  that  the  position  of  the  plaintiff  as 
of  a  sum  out  of  which  the  petitioner  creditor  under  the  assignment  would 
was  entitled  to  be  paid,  and  that  all  the  be  regarded  as  having  been  stated  to 
contingencies  which  entitled  the  as-  avoid  the  charge  of  maintenance  in 
signee  to  the  sum  sought  to  be  recov-  taking  the  special  assignment,  and 
ered  had  transpired,  and  it  was  held  further,  that  the  prayer  for  relief  was 
that  the  averments  were  sufficient  on  to  be  taken  as  the  test  of  the  ground 
general  demurrer,  and  that  if  the  de-  upon  which  the  plaintiff  sought  the 
fendants  desired  to  have  them  more  aid  of  the  court, 
specific  they  should  have  pointed  out  1.  Failure  to  State  and  ITamber  Oaufi 
the  defects,  if  they  existed,  by  special  Separately. — Within  a  statutory  pro- 
demurrer.  McNeill  V,  Masterson,  79  vision  that  when  the  petition  contains 
Tex.  670.  more  than  one  cause  of  action  each 

PleadlBcPerfonnanoe  of  City  Contract,  shall  be  stated  and   numbered  sepa- 

— In  a  complaint  by  an  assignee  of  a  rately,  a  petition  which  fails  to  state 

contract  with   a   city,  to   recover  the  and    number  separately  a   claim  for 

amount  due  on  the  contract,  the  com-  damages  as  assignee,  and  a  claim  aris- 

plaint  need  not  specifically  set  out  the  ing  for  injury  to  the  same  property 

part  performed  by  the  assignor  sepa-  after  its  purchase  by  the  assignee,  is 

rately  from  the  part  performed  by  the  demurrable.     Hall  v,  Cincinnati,  etc., 

assignee.     Burnham  v,  Milwaukee,  69  R.  Co.,  i  Disney  (Ohio)  58. 

Wis.  379.  2.   Colorado.-— GMwp  v,  Lichter,  4 

▲otlon  agaloat  Guarantors. — ^The  as-  Colo.  App.  296. 

signee  of  a  lessor  cannot  recover  in  as-  Florida, — Jordan  i/.  John  Ryan  Co., 

sumpsit  under  common  counts  against  35  Fla.  259. 

guarantors  of  the  lease,  but  to  recover  Iowa.  —  Mainer    v.   Reynolds,  4 

he  must  proceed    on    the    warranty.  Greene  (Iowa)  187 :  McCam  v.  Rivers, 

Potter  V.  Gronbeck,  117  111.  404.  7  Iowa  404;  Montague  v,  Reineger,  u 

Identity  of  Gause. — A  bill  based  upon  Iowa  503. 

an  assignment   made   by  one   of  two  Michigan, — ^Altman   v.  Fowler,   7<^ 

persons   whose  concurrence  was  nee-  Mich.  57 ;  Peirce  v.   Closterhouse,  96 

essary  to  the  validity  of  the  assignment  Mich.  124;  Blackwood  v.  Brown,  J3 

is  not,  as  to  a  bill  founded  upon  an  as-  Mich.  104;  Rose  v,  Jackson,  40  Mich, 

signment  executed  by  both  the  neces-  29;  Cilley  v.  Van  Patten,  58  Mich.  4*4. 

sary  assignees,  a  bill  for  the  same  cause.  But  see  Draper  v,  Fletcher,  26  Mich. 

Sayles  v.  Tibbitts,  5  R.  I.  79.  154. 

IdentULcatlon  of  Corporate  Aealgnor. —  Tennessee,  —  Smith    v,    Cottrel,  8 

In  an  action  on  a  claim  assigned  by  Baxt.  (Tenn.)  62;  Bradley  Co.  v,  Sur- 

a  corporation,  a  complaint  is  insufn-  goine,  6  Baxt.  (Tenn.)  108. 

cient  which  fails  to  show  whether  the  Virginia, — Lynchburg  Iron  Co.  v. 

assignor  had  or  had  not  a  legal  exist-  Tayloe,79Va.  671 ;  Gordon  f.  Browne, 

ence,  and  what  the  nature  of  that  ex-  3  Hen.  &  M.  (Va.)  219. 

istence  was.    S.  C.  Herbst  Importing  In  an  Action  upon  a  Fromlsiory  Hfltt, 

Co.  V.  Hogan,  z6  Mont.  384.  brought  by  an  assignee  against  the 
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the  pleading  in  this  respect  being  largely  dependent  on  the 

character  of  the  subject-matter  assigned,  its  negotiability,  and 
the  like-i 

maker,  the  assignment  need  not  be  set  whose  names  do  not  appear  upon  it, 
out  in  the  complaint,  since  it  is  no  part  and  who  are  not  named  in  the  declara- 
of  the  cause  of  action.  Treadwaj  v.  tion.  Tibbets  v.  Gerrish,  25  N.  H.  41. 
Cobb,  18  Ind.  36.  Amendmant. — In  Weinwiclt  v.  Ben- 
Necessity  of  Allegation  of  Indorse-  der,  33  Mo.  80,  a  motion  having  been 
fnent, — Under  the  New  York  Code  made  by  defendants  to  amend  for  the 
Pro.,  §  III,  providing  that  a  suit  on  a  reason  that  there  appeared  no  assign- 
claim  must  be  brought  bj  ttie  actual  ment  of  the  instrument  in  suit  to  the 
owner  or  real  party  in  interest,  it  was  plaintiff,  plaintiff  was  allowed  to 
held  that  a  person  to  whom  a  promis-  amend  by  writing  an  assignment  over 
scry  note,  payable  to  order,  had  been  the  signature  of  the  assignor,  and  it 
sold  and  delivered  previous  to  matur-  was  held  that  the  written  assignment 
ity  for  a  valuable  consideration,  might  was  not  sufficient  to  enable  the  plain- 
maintain  an  action  thereon  in  his  own  tiff  to  maintain  his  action,  not  because 
name  without  alleging  indorsement  of  of  a  lack  of  authority  to  write  the  as- 
the  note  to  him.  Billings  v.  Jane,  11  signment  over  the  assignor's  name. 
Barb.  (N.  Y.)  630.  *  but  because  of  the  writing  of  the  as- 
moldgaa  Practlee. — Evidence  of  as-  signment  after  the  institution  of  the 
signments  by  two  plaintiffs,  each  to  suit,  as  he  could  recover  only  on  such 
the  other,  made  for  the  purpose  of  right  as  he  had  when  the  suit  was 
enabling  the  bringing  of  a  joint  action  brought. 

on  the  claim,  is  inadmissible  under  a  Admlasion  by  Demurer. — A  demurrer 
common  count  declaration  which   is  of  course  admits  an  assignment  of  a 
unaccompanied  by  a  bill  of  particulars,  chose  in  action  sued  on,  and  a  pre- 
and  which  fails  to  aver  that  an  as-  sumption  therefore   follows  that  the 
signed  account  or  claim  of  any  de-  assignment  is  valid.      Wood   v.   De- 
scription will    be    brought    into   the  coster,  66  Me.  543. 
action.      CiUey    v.    Van  Patten,    58  1.  Allaging  Aaslgnmeat  of  Note  Instead 
Mich.  404.  of  Debt. — Where  it  was  alleged   that  a 
Asrtgnment  1>y  Gttj  Contraotor. — An  note  was  assigned,  in  place  of  alleging 
averment  that  the  original  contractor  that  the  debt  which  the  note  repre- 
with  a  city,  with  the  consent  of  his  sented  was  assigned,  the  allegation  was 
sureties  and  the  board  of  public  works,  held  sufficient.     Chesnut-Hill   Reser- 
"  assigned  the  contract  to  plaintiff,  to-  voir  Co.  v.  Chase,  14  Conn.  123. 
getherwith  all  his  claims  for  money  Averring  Awrtgnment  of  Mortgage  Hotaa. 
earned  and  to  be  earned  under  it,  and  — A    bill    to    foreclose    a    mortgage 
for  and  on  account  of  said  extra  work  averred  that  the  mortgagee,  for  value 
and  materials ;  that  accordingly,  in  the  received,  signed  and  indorsed  the  notes 
completion    of  the  sewer   under  the  secured  by  the  mortgage  to  the  plain- 
contract,   plaintiff   assumed  in  every  tiff,  and  ordered  and  appointed  the  pay- 
respect  the  position  and  situation  of"  ment  thereof  to  be  made  to  him,  and 
such  contractor,    naming  him,    is  a  it  was  held  that  it  was  a  sufficient  aver- 
sufiicient  averment  of  the  assignment  ment  of  the  assignment.     Slaughters, 
and   the   substitution.     Burnham   v.  Foust,  4  Blackf.  (Ind.)  379. 
Milwaukee,  69  Wis.  379.  Avarring  Ac<iiiUltlOB  of  BlglHa. — In  a 
Veeessity  of  Alleging  Haiae  Aaalgn-  bill  to  enjoin  a  foreclosure  of  a  mort- 
nantf. — in   declaring   upon   a   trans-  gage,  a  person  claiming  as  assignee  of 
ferred  instrument,  it  is  not  necessary  a  lease  of  personalty  from  a  trustee  to 
to    notice     the    several     individuals  whom    and    his   successors   the  lease 
through   whose   hands    it  has  passed  runs,  by  alleging  that  he  acquired  the 
unless  their  names  appear  upon   the  rights  of    trustees  and   beneficiaries, 
instrument  as  indorsers  or  assignors,  sufficiently  alleges  his  title.    Carpen- 
And  it  is  no  variance  between  the  proof  ter  v,  Talbot,  33  Fed.  Rep.  537. 
sod  the  declaration  if  the   evidence  Kacesslty  of  Averring   Sxlatenoa    of 
shows  that  an  instrument  which  is  as-  Fund  upon  wblob  Onter  waa  QlTea. — ^An 
signed  in  blank    has  passed  through  affidavit  of  defense  to  a  suit  to  recover 
the  hands  of  one  or  more  individuals  the  purchase  price  of  certain  merchan- 
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3.  Hanner  or  Form  of  AMagnment. — If  necessary,  the  manner  or 
form  of  the  assignment  should  be  set  out.^ 

4.  Ezeoution  and  Delivery. — Likewise  the  time  of  the  making  of 

dise,  which  sets  out  that  the  plaintiff's  eood  for  a  sum  to  be  earned  in  the 

principal,  being  then  indebted  to  the  future.     Rice  v.  Yakima,  etc.,  R.  Co.| 

defendant,  assigned  the  claim  to  the  4  Wash.  724. 

defendant  by  a  written  transfer  set  out  IdentmcaUon  of  Assignor. — Where  a 

in  the  affidavit,  of  which  assignment  contract  to  subscribe  to  the  stock  of 

the  plaintiff  was  then  and  there  notified,  a   railroad   company    improperly  de- 

which  transfer  was  in  the  form  of  an  scribes  the  latter,  an  assignee  of  the 

order  addressed  to  the  plaintiffs  direct-  contract  may  sue  on   it  in    his  own 

ing   them  to    pay   the  defendant  the  name,  and  identify  the  assignor.     Ra- 

sum  on  demand  out  of  funds  in  their  cine  County  Bank  v,  Ayres,  la  Wis. 

hands,  or  to    come  in    their    hands,  512. 

from  merchandise  sold  or  to  be  sold,  1.  Manner. — To  enable  the  court  to 
to  the  defendant,  after  paying  certain  determine  whether  or  not  it  is  neces- 
other  sums,  in  accordance  with  **  our  sary  that  the  assignor  of  a  note  should 
agreement  ,*'  is  bad  because  failing  to  be  made  a  nominal  party,  the  manner 
allege  the  existence  of  a  fund  or  a  bal-  of  the  assignment  should  be  averred, 
ance  which  would  be  applicable  by  law  Treadway  v,  Cobb,  18  Ind.  36.  And 
to  the  payment  of  the  demand.  Heck-  see  Barcus  v.  Evans,  14  Ind.  381 ;  Stowe 
scher  r.  American  Tube,  etc.,  Co.,  137  r.  Weir,  15  Ind.  341. 
Pa.  St.  421.  Form. — A  plea  alleging  an  assign- 
An  ATsrment  of  an  Assignment  of  Gov-  ment  of  the  instrument  sued  on  by  the 
•nants,  and  that  it  was  agreed  between  plaintiff  to  a  third  person  should  aver 
the  assignor  and  the  assignee  that  the  the  form  of  the  assignment.  Thomas 
latter  should  have  the  benefit  of  them,  v.  Cox,  6  Mo.  506. 
and  that,  for  that  purpose,  a  power  of  Assignment  in  Writing. — In  pleading 
attorney  was  duly  executed  and  de-  an  assignment  required  by  statute  to  be 
livered,  is  equix'alent  to  an  averment  in  writing,  it  is  sufficient  to  aver  that 
of  formal  assignment.  Raymond  v.  the  assignment  was  made,  as  that  will 
Squire,  11  Johns.  (N.  Y.)  47.  be  held  to  imply  a  valid  assignment 
Beftrenoe  to  Order  Ibr  Payment. — A  under  the  statute.  Gunderson  o. 
petition  stating  the  assignment  of  the  Thomas,  87  Wis.  406,  ciiimg^  River 
debt  to  the  plaintiff,  and  that  the  as-  Falls  Bank  r.  German  American  Ins. 
signment  is  evidenced  by  an  order  for  Co.,  72  Wis.  535. 
the  amount  on  the  defendant,  is  suffi-  It  is  not  necessary  that  the  com< 
cient  to  show  an  equitable  assignment,  plaint  on  an  assigned  claim  should 
Walker  r.  Mauro,  18  Mo.  564.  allege  the  assignment  to  be  in  writ- 
Appending  mdoraed  Note. — A  com-  ing,  even  though  it  may  be  necessary 
plaint  averring  that  a  promissory  note  to  prove  a  written  assignment  on  the 
was  assigned  by  the  payee  to  the  trial.  Rice  r.  Yakima,  etc.,  R.  Co., 
plaintiff  by  indorsement  on  the  back  4  Wash.  724. 

thereof,  to*  which  a  copy  of  the  note  is  Keeesstty  of  BettlBg  Oat  Copy. — ^In  an 

appended,  sufficiently  alleges  the  as-  action  bv  the  assignee  of  a  note  and  a 

signment.      Treadway  r .    Cobb,     18  mortgage  given  to  secure  it,  to  recover 

Ind.  36.  the  debt,  the  assignment  is  not  the 

AttaelUBent  of  Antgameat  to  Assigned  foundation  of  the  action,  and   there- 

Aooomt. — Under  How.  Stat.  Mich.,  %  fore  it  is  unnecessary  to  set  out  a  copy 

344,  the  assignment  of  an  open  account  of  the  assignment.     Stanford  r.  BrosMi- 

is  sufficiently  averred  by  attaching  the  way  Sav.,  etc.,  Assoc.,  12a  Ind.  422. 

assignment  to  the  account,  and  also  See  also  Keith  r.  Champer,  69  Ind. 

attaching  it  to  a  common  count  decla-  477. 

ration,  Morrill  r.  Bissell,  qq  Mich.  409.  Wboa  ftsalgnnr  is  Puty. — ^Inan  actioii 
Asatgnmeat  of  Son  Due  and  to  Become  on  a  writing  not  assignable  so  as  to 
Dae. — Upon  a  complaint  on  an  assicrn-  transfer  the  legal  interest  to  the  as- 
ment  made  to  reco^-er  a  sum  then  due,  si^nee,  if  the  alleged  assignor  is  ooade 
and  such  further  sum  as  might  become  a  party  it  need  not  be  averred  how- 
due,  a  general  demurrer  will  not  reach  the  as<ignment  was  made, 
the  point  that  the  assignment  was  not  Weddle,  ao  Ind.  449. 
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^he  time  of  its  delivery  should  be  stated,  where 

aterial.* 

^1  Plamtiff's  Title. — Sometimes  the  nature  of   the 

^  citle  should  be  made  to  appear  for  the  purpose  of  show- 

Aiis  right  to  maintain   the  action ;  ^  or  where  the  action  is 

orought  on  behalf  of  the  assignee,  or  for  his  use  and  benefit,  that 

fact  should  be  shown  by  appropriate  language.^ 

6.  ConaideratioB  of  Assignment. — Where  the  thing  assigned  pos- 
sesses no  negotiable  qualities,  the  fact  that  the  assignment  was 

1.  Murphj  V,  Cochran,   i  HiII  (N.     by  default  wUI  be  taken  to  establish  the 
Y.)  339-  truth  of  the  averment.   Guest  v.  Rhine, 

Under  the  Minnesota  statutes    re-  i6  Tex.  549. 

quiring  actions  arising  on  contracts  to  8.  Trezevant  v,  McNeal,  2  Humph. 

be  prosecuted  in  the  name  of  £he  real  (Tenn. )  352. 

partj  in  interest,  and  excepting  cases  Necessity  of  Showing. — ^Though    an 

of  assignment  made  pendente  lite^  the  assignment  of  the  claim  is  made  before 

action  must  proceed  in   the  name  of  suit  commenced,   the  action   may  be 

the  original  partj  plaintiff,  or  an  as-  brought  in  the  name  of  the  assignor, 

signee  be  substituted    as  plaintiff  on  and  need  not  state  that  it  is  for  the 

motion,  and  hence  it  is  manifestly  nee-  use  and  benefit  of  the  assignee.    Pet- 

essary  that  the  time  of  the  assignment  ers  v.  Gallagher,  37  Mich.  407 ;  Claj 

should  be  alleged  in  the  proceedings  F.  &  M.  Ins.  Co.  v,  Huron  Salt,  etc^ 

and   proved  upon  the  trial,  so  that  the  Mfg.  Co.,  31  Mich.  347. 

plaintiff's  right  to  prosecute  or  main-  While  it  is  advisable  to  state  m  a 

tain  the  action  may  be  determined,  declaration    and    summons    that    the 

Saint  Anthony  Mill  Co.  v.  Vandall,  i  assignor  sues  for  the  use  of    the  as- 

Minn.  246.  signee,  an  omission  to  do  so  is  immate- 

TlmewUlNotbePresiuned. — The  time  rial,  since  the  declaration  of  such  use 

of  an  assignment  of  a  chose  in  action  is  no  part  of  the  pleading.     Bentley 

cannot  be  presumed.     Saint  Anthony  v.  Standard  F.  Ins.  Co.,  40  W.  Va.  739. 

Mill  Co.  V.  Vandall,  i  Minn.  246.  Statement  tliat  Plaintiff  Baas  as  Aa- 

2.  ▲▼erment  of  L^^al  Title  In  Plain-  signee. — The  declaration  in  an  action 
VdL — In  Anderson  v,  Shaw,  3  Tex.  by  the  assignee  of  a  note  or  bond  need 
Unrep.  Cas.  285,  the  petition  alleged  not  state  that  the  plaintiff  sues  *'as  as- 
that  the  parties  for  whose  use  the  signee."  Brooks  t;.  Whiting,  5  Ark.  18. 
plaintiffs  brought  the  suit  were  respec-  Propriety  of  Showing. — Where  a  suit 
lively  the  legal  owners  and  holders  of  is  brought  by  the  assignee  in  the  name 
the  notes  in  question,  and  it  thus  ap-  of  the  assignor,  there  is  no  incong^ity 
pearing  that  plaintiff  had  no  interest  or  improbability  in  expressing  that 
in  the  subject-matter  of  the  suit,  the  fact  on  the  face  of  the  declaration, 
action  was  held  not  maintainable,  Belton  v.  Gibbon,  13  N.  }.  L.  77. 
though  the  holding  would  have  been  Snfflcleney  of  Showing. — ^Although  it 
otherwise  if  the  petition  had  shown  be  not  alleged  in  express  terms  that 
that  the  plaintiffs  held  the  legal  title  the  suit  was  prosecuted  for  the  benefit 
to  tl^e  instruments  sued  on,  but  that  of  the  assignee  of  the  subject-matter  of 
the  parties  for  whose  use  the  suit  was  the  suit,  if  it  is  apparent  from  the 
brought  were  the  equitable  owners  of  pleadings  in  the  case  that  such  is  the 
the  same.  fact,  it  is  sufficient.     Stiles  v.  Farrar, 

SoCnronoe  to  Btatate  AnOiorlslng  Ac-  18  Vt.  444. 
turn. — Where  a  suit  is  brought  by  an        **  Assignee"  as  Deserlptlo  Persona. — 

assignee  in  his  own  name,  he  need  not,  The  mere  use  of  the  term  <<  assignee  " 

in  his  declaration,  refer  to  the  statute  following  the  name  of  the  plaintiff  in 

which  authorizes  him  to  bring  the  suit,  a  declaration  will  not  authorize  a  con- 

Gano  V.  Slaughter,  Hard.  (Ky.)  81.  struction  that  the  cause  of  action  ac- 

Deflinlt    as    Admission    of  Truth    of  crued  prior  to  an  assignment  and  passed 

ATerment. — Where  the  plaintiffs  in  an  to  the  plaintiff,  but  the  word  should  be 

action  on  a  note  aver  that  they  are  the  treated  as  descriptio  fersonm.    Bloom 

equitable  owners  thereof,  a  judgment  v.  Sexton,  33  Mich.  iBi. 
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for  a  good  or  a  valuable  consideration  should  sufficiently  appear.^ 
7.  Hotice  to  Debtor,  or  Promise  to  Pay  Auignee.  *- Where  the 
right  to  recover  depends  or  is  based  on  notice  of  the  assignment 

to  the  debtor,  or  on  a  promise  by  him  to  pay  the  assignee,  the 
facts  relative  thereto  should  also  be  properly  pleaded.^ 

"For  tHo  Um  and  Beiuil.''— In  Claj  W,  for  the  use  of  J  and  L  M,  the  dec- 
F.  j^  M.  Ins.  Co.  ff.  Huron  Salt,  etc.,  laration  alleged  an  assignment  of  the 
Mfg.  Co.,  31  Mich.  346,  the  declara-  cause  of  action  by  W  to  the  usees,  for 
tion  commenced  with  a  statement  that  a  valuable  consideration,  and  defendant 
the  plaintiff,  *'for  the  use  and  benefit  pleaded  that  W  did  not  assign  for  a 
of  G  C  M,"  complained,  etc.,  but  no  valuable  consideration.  It  wu  beM 
assignment  was  set  forth,  nor  was  any  that  the  plea  was  bad  and  that  a  de- 
allusion  made  in  the  declaration  itself  murrer  thereto  was  properly  sustained, 
to  any  other  interest  or  title  than  that  Sammis  v.  Wightman,  31  Fla.  10. 
of  the  plaintiff,  and  it  was  held  that  the  S.  DeBarry  v.  Withers,  44  Pa.  St. 
issue  would  not  have  been  different  356 ;  Smith  v.  Cottrel,  8  Baxt.  (Tenn.) 
had  the  phrase  **  for  the  use  and  bene-  6a ;  Smilie  v,  Stevens,  41  Vt.  321.  And 
fit,''  etc.,  been  left  out.  see  Merchants,  etc.,  Bank  v.  Hewitt, 

InOonemf&t  of  Wzlt. — Rev.  Stat.  Me. ,  3  Iowa  93. 

c.  83, 4^  128,  139,  which  require  an  as-  Naeatslty  of  ATTogiTig  as  to  ftomiia— 

signee  to  indorse  his  name  on  a  writ  Since2How.  Anno.  Stat.  Mich.,  ^7344« 

or  process,  was  not  intended  for  bills  allows  an  assignee  of  a  chose  in  action 

in  equity.    Stevens  v.  Shaw,  77  Me.  566.  to  recover  in  his  own  name,  a  declara- 

1.  Quigley  v,  Mexico  Southern  Bank,  tion  by  the  assignee  of  an  account  for 

80 Mo.  395 ; Roberts  v.  Smith,  58  Vt.  492.  goods  sold  and  delivered  need  not  al- 

But  see  Alston  v.  Whiting,  6  Ark.  402.  lege  a  promise   by  the  defendant  to 

Ado^uata  CoDSldarat&oii. — In  an  action  pay  the  plaintiff.     Robinson  v.  Wat- 

by  the  assignee,  the  fact  that  the  as-  son,  loi  Mich.  466. 

signment  was  for  a  good  and  adequate  Naoeaiity  of  AUogatton  of  HotlM.— In 

consideration    must    appear    by    the  a  suit  brought  under  2  Rev.  Stat.  N.  Y. 

pleadings.     Perkins  v.  Parker,  i  Mass.  274,  4  5»  Laws  1835,  p.  229,  which  pro- 

117.  vided  ttiat  tlie  assignee  of  any  chose  in 

PromlM  of  Debtor  to  Pay. — Where  a  action  for    a  valuable    consideration 

plaintiff    declared    as   assignee    of    a  might  sue  and  recover  thereon  in  his 

chose  in  action  negotiable  in  form  but  own  name  if  the  assignor  were  dead 

not  so  in  law  by  reason  of  contingency  and  there  were  no  executors  appointed 

or  condition  contained  in  the  instru-  upon  his  estate,  or  if  they  had  no  in- 

ment  which  destroyed  its  negotiabil-  terest,  or  refused  to  prosecute,  etc.,  it 

ity,  and  alleged  a  special  promise  to  was  held  that  it  was  necessary  to  show 

the  plaintiff  to  pay  to  him  as  assignee  that  the  defendant  had  notice  of  the 

or  indorsee,  it  was  held  unnecessary  assignment.     Murphy   v,  Cochran,  x 

that  the  consideration  for  the  transfer  Hill  (N.  Y.)  339. 

should  be  averred.     Smilie  v.  Stevens,  AUegattonof  PronUaaoflnsQrar.— The 

41  Vt.  32 1 .  declaration  in  an  action  by  the  assignee 

AiJrtgiunent  under  Seal. — The  recital  of  a  policy  of  insurance,  to  whom  the 
of  an  assignment  as  having  been  ex-  insurer  has  promised  to  pay,  should 
ccutcd  under  the  assignor's  hand  and  set  forth  the  original  contract  and 
seal  is  sufficient  to  show  that  it  was  policy  and  the  assignment,  as  a  con- 
executed  for  a  valuable  consideration,  sideration  for  the  new  promise, 
without  otherwise  alleging  that  fact.  Shepherd  v.  Union  Mut,  F.  Ins.  Co- 
Murphy  V,  Cochran,  i  Hill  (N.  Y.)  339.  38  N.  H.  237;  Barnes  v.  Union  Mut. 

Action  oB  Promlseory  Note. — An  as-  F.  Ins.  Co.,  45  N.  H.  24;  Pierce  v. 

signee  of  a  promissory  note  need  not  Nashua  F.  Ins.  Co.,  50  N.  H.  297. 

aver  nor  prove  that  the  note  was  as-  Sufflelenoy  of  Flea  of  Paymsnt  to  ^ 

signed  for  value,  although  it  has   no  signer  befbre  Notloe. — ^A  plea  that  the 

word.s  of  negotiability.    Knight  v,  Hoi-  defendant  paid  the  note  to  the  assignor 

loman,  6  Tex.  153.  before  he  had  notice  of  the  assignment 

SuBlcieaoy  of  Penlal  of  Gonelderatlon.  cannot  be  sustained  against  the  as- 

—In  an  action  brought  in  the  name  of  signee.    The  plea  should  aver  that  the 
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8.  Pleading  Defenses — a.  In  General. — The  debtor,  unless  he 

has  in  some  manner  precluded  himself,  may  plead,  in  an  action 
brought  against  him  by  the  assignee,  any  defense  which  he  might 

have  pleaded  against  the  person  with  whom  he  originally  entered 
into  the  obligation,  or  who  was  originally  possessed  of  the  chose 
in  action  assigned.^ 

b.  Denial  of  Fact  of  Assignment.— Thus  the  debtor  may 

deny  the  fact  of  the  assignment  upon  which  the  plaintiff  relies.^ 

pajment  was  made  before  the  note  was  mortgagor  and  the  mortgagee,  and  with 

assigned,  or  before  it  was  due ;  hence,  the  same  rights  that  his  assignor  had. 

where  the  defendant  alleged  that  he  Corbett  v.  Woodward,  5  Sawj.  (U.  S.) 

paid  a  portion  of  the  debt  to  the  as-  403. 

signer  before  notice  of  the  assignment,  Fraud. — ^A  statutory  provision  that 
an  averment  that  the  balance  was  paid  fraud  maj  be  set  up  against  a  note  in 
to  the  plaintiff  was  held  defective  be-  the  hands  of  an  innocent  assignee  has 
cause  it  failed  to  show  that  the  plaintiff  no  application  where  the  note  was  as- 
received  it  as  such  in  discharge  of  the  signed  before  the  statute  went  into 
note.  Patterson  v,  Atherton,  3  Mc-  effect.  Temple  v.  Hays,  Morr.  (Iowa)  9. 
Lean  ( U.  S.)  147.  AsBignment  to  Third  Person. — In  an 
BnJllclenoy  of  Allegation  to  Show  Aotoal  action  between  the  original  parties,  an 
Hotloe. — An  allegation  of  the  official  assignment  to  a  third  person  cannot 
record  of  the  assignment  of  a  contract,  be  set  up  to  defeat  the  defense  of  ille- 
and  that  the  defendant  had  notice  gall tj  in  the  original  contract  which  is 
thereof,  together  with  allegations  that  assigned.  Fales  v,  Majberry,  2  Gall. 
notice  was  g^ven  bj  filing  and  record,  (U.  S.)  560. 

will   not  be  construed  to  be  a  charge  An  Assignment,  wtth  Notice,  of  a  Ghoso 

of  actual  notice.  Burck  v.  Tajlor,  153  in  Action,  Founded  in  Illegality,  will  not 

U.  S.  634.  protect  the  parties  from  the  legal  con- 

HeceMity  of  AUeglng  Gonaldenttion  for  sequences  attached  to  the  original  con- 

Prondflo. — In  a  suit  on  an  order  to  pay  tract.    If  a  chose  in  action  not  neeoti- 

out  of  a  particular  fund,  which  operates  able  be  assigned,  without  notice  of  any 

as  an  equitable  assignment,  no  consid-  fraud  or  illegality  in  its  origin,  the 

eration  need  be  averred  for  the  promise  parties  are  not  precluded  from  setting 

to  pay  of  the  person  holding  the  fund,  it  up  as  a  defense  in  the  same  manner 

Indiana  Mfg.  Co.  v.  Porter,  75  Ind.  as  if  there  had  been  no  assignment. 

428.  AndseeMcKernanv.  Mayhew,  21  Fales  v.  Mayberry,  2  Gall.  (U.S.)  560. 

Ind.   391 ;    Morton  v.  Naylor,  z  Hill  Btatates  of  Limitations. — One  of  two 

(N.  Y.)  583.  assignees  cannot  plead  the  statute  of 

Amendment. — A  declaration  which  is  limitations  as  against  the  other,   for 

defective  in  not  averring  a  promise  by  neither  can  have  anything  more   by 

the   debtor  to  the    assignee   may  be  virtue  of  the  assignment  than  an  equit- 

amended.    Page  v,  Danforth,  53  Me.  able    title  to  the  claim.    Clarke    v. 

174-  Hogeman,  13  W.  Va.  718. 

1.  Spinning  v.  Sullivan,  ^8  Mich.  5 ;  2.  Morrison  v,  Ross,  113  Ind.  186. 
Ewing  v.  Miller,  i  Mo.  334;  Thompson  BpeclHo  Denial.  —  Under  Iowa  Laws 
V.  Emery,  27  N.  H.  269;  M'Kinnie  v,  1853,  c.  108,  ^  i,  which  require  the  de- 
Rutherford,  iDev.&B.  £q.(N.  Car.)  14.  niai  of  the  assignment  of  evidence  of 
Where,  by  statute,  actions  should  be  debt  to  be  specifically  denied  under 
brought  in  the  name  of  the  reai  party  oath,  it  was  held  that  where  the  as- 
in  interest,  if  the  defendant  can  show  signment  of  a  foreign  judgment  was 
that  a  person  other  than  the  party  hav-  properly  averred,  the  defendant  was  re- 
ing  the  legal  title,  in  whose  name  the  quired  to  make  specific  denial  under 
action  is  brought,  is  the  party  benefi-  oath.  Edmonds  v,  Montgomery,  i 
cially  interested  in  the  debt,  he  may  Iowa  143. 

show  any  defense  available  against  such  Simple  Denial  of  Bpeoiflo  Allegation. — 

party.     Farwell  v,  Tyler,  5  Iowa  535.  Under  statutory  provisions  requiring 

Tlie  Aaaignee  of  a  Hortgage  will  take  facts  and  not  legal  conclusions  to  be 

it  subject  to  the  equities  between  the  pleaded,  an  allegation  of  the  assign- 
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c.  Denial  of  Validity  of  Assignment.  —  Likewise  the 
defendant  may  show  that,  although  an  assignment  was  attempted, 
it  is  of  no  validity.^ 

ment  in  writing  of  a  judgment,  setting  of  complainant  to  any  portion  of  the 
out  the  assignment  in  hcec  verba,  is  not  monej  because  he  had  not  made  him- 
controverted  bj  an  answer  simply  de-  self  a  party  to  the  assignment,  it  was 
n/ing  that  the  judgment  had  been  as-  held  that  the  defendant  could  not  ob- 
signed.  Cottle  v.  Cole,  20  Iowa  481.  ject  that  the  assignment  was  void  he- 
Denial  on  InlbnnaUon  and  Belief. — ^The  cause  of  noncompliance  with  statutory 
denial  of  an  allegation  of  assignment  provisions.  Haughton  v.  Davis,  23 
made  upon  information  and  belief  is  Me.  28. 

sufficient  to  raise  an  issue  as  to  the  fact  Neceuity  of  Pleading  Facta. — In  Foss 

of  assignment.     Read  v,  Buffum,  79  v.  Lowell  Five  Cents  Savt-  Bank,  11 1 

Cal.  77.  Mass.  285,  which  was  an  action  brought 

Veilflcatlon  of  Denial. — In  Arkansas  hy    an    assignee  of    a   bank    account 

the  execution  of  an  assignment  cannot  against  the  bank  wherein  the  monejs 

be  denied,  except  by  a  plea  verified  by  were  deposited,  it  was  held  that  an 

affidavit.    Alston  v.  Whiting,  6  Ark.  allegation  in    the   declaration   and  a 

402;  Jordan  v.  Mewborn,  8  Ark.  502.  denialintheanswerthat  the  bank  owed 

Snfflcieney  of  Denial. — Where  a  plain-  the  amount  to  the  nominal  plaintiffs 

tiff  declared  upon  a  bond,  and  alleged  for  the  benefit  of   the  assignee,   the 

it  to  have  been  assigned  to  him  by  the  beneficial  plaintiff,  were  mere  conclu- 

obligee,  without  stating  the  method  sions  of  law. 

of  the  assignment,  a  plea  that  the  as-  Denial    of    Consideration. —  A    plea 

signment  was  not  the  deed  of  the  as-  which  does  not  go  to  the  extent  of  de- 

signor  was  held  to  have  been  properly  nying  the  assignment,  but  merely  al- 

stricken  out  because  insufficient  as  an  leges  that  it  was  not  made  for  a  valua- 


answer  to  the  declaration.  Richards  v.  ble  consideration,  is  of  no  force,  since 
[orris  Canal,  etc.,  Co.,  18 N.  T.L.  250.  a  consideration  is  not  essential,  and  a 
Admission  of  Didebtedness.— -The  ad-    voluntary  assignee    may  sue    in  the 


Morris  Canal,  etc.,  Co.,  18 N.  T.L.  250.     a  consideration  is  not  essential,  and  a 

I.— -The  ad-     voluntary 
mission  of  an  indebtedness  as  to  cer-     name    of    the    assignor.    Sammis    v. 


tain  claims   sued   for  by  an   assignee  Wightman,  31  Fla.  10;  Gere  v.  Coun- 

will  preclude  the  defendant  from  con-  cil  Bluffs  Ins.  Co.,  67  Iowa  272.    And 

tending  that  the  claim   was   not  as-  see  Sheridan  v.  New  York,  68  N.  Y. 

signed.     Torrey  v.  Standish  (Supreme  30;  Eaton  v.  Alger,  57  Barb.  (N.  Y.) 

Ct.),  40N.  Y.  St.  Rep.  713.  179,  ajgirmed  in  47  N.  Y.  345;  Allen  v. 

Denial  tHat  Plaintiff  Is  Beal  Party  in  Brown,  51  Barb.  (N.  Y.)  86,  affirmed 

Interest. — Under  the   Iowa  Code  an  in  44  N.  Y.  228. 

answer  that  the  plaintiff  is  not  the  real        An   allegation   that  an  assignment 

party  in  interest,  or  that  the  defendant  was  without  sufficient  consideration  is 

is  not  indebted,  is  insufficient,  but  facts  not  of  itself  sufficient  to  show  that  the 

must  be  alleged    showing    why    the  plaintiff  is    not  a    beneficial    owner, 

plaintiff  is  not  the  real  party,  or  why  Tread  way  v.  Cobb,  i8  Ind.  36. 
the  defendant   is  not  indebted,   etc.        Issue  as  to  Validity  of  Assignment  IM- 

Cottle  V.  Cole,  20  Iowa  481.  tween  Assignor  and  Assignee. — In  a  suit 

1.  Manner  of  Denial. — In  Maine  the  in  which  an  assignor  and  the  assignees 

validity  of  the  assignment  of  a  chose  of    an    equitable    interest    are    made 

in  action  sued  on  should  be  put  in  issue  plaintiffs,  an  issue  to  try  the  validity 

by  plea  or  by  a  brief  statement.     Wood  of  the  assignment  is  improper  as  being 

V,  Decoster,  66  Me.  545,  citing  Law-  an  issue  between  coplain tiffs,  and  not 

rence  f.  Chase,  54  Me.  196.  betweerf  them  and  the  defendant.    Ful- 

Blglit to  Otdeot for  XnvalLdity. — Where  ham  v.  McCarthy,  i  H.  L.  Cas.  703. 
a  bill  in  equity  alleged  that  the  plain-  Denial  by  Subsequent  Assignee.  — 
tiff  was  entitled  under  an  assignment  Where  an  assignee  claims  that  an 
to  a  sum  of  money  in  the  hands  of  the  assignment  to  him  was  made  for  value 
defendant  as  assignee  of  the  effects  of  and  without  notice  of  a  prior  assign- 
the  debtor,  and  the  answer  made  no  ob-  ment,  and  claims  that  the  prior  assign- 
jection  as  to  the  validity  of  the  assign-  ment  is  fraudulent,  the  onus  of  proving 
ment,  but  stated  the  amount  received  the  case  is  upon  him.  Daily  v.  War- 
by  the  assignee  and    denied  the  right  ren,  8q  Va.  512. 
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d.  Denial  of  Right  to  Maintain  Action.— The  defendant 

may  also  deny  the  right  of  the  plaintii!  to  maintain  the  action 
under  the  particular  facts  of  the  case,^  because  of  his  having 

RlgU  Of  Strancer  to  Donj  Validity.  —  because,  though    the  fact  might  be 

Bj  a  deed  of  aasignment,  all  moneys  true,  the  legal  title  was  in  the  plaintiff, 

then  or  thereafter  to  be  standing  to  Knight  v.  HoUoman,  6  Tex.  153. 

the  credit  of  the  assignor  at  a  bank  Denial  that  Plaintiff  la  Real  riirtj  In 

were  assigned  to  a  trustee,  on  trust  for  Ibtereat. — An  answer  alleging  that  the 

the  assignor  for  his  life,  and  after  his  plaintiff  prosecuting  the  action  is  not 

death  on  other  trusts.    At  the  date  of  the  real  party  in  interest,  nor  a  person 

the  assignment  the  assignor's  balance  authorized  by  statute  to  bring  the  ac- 

at  the  bank  was  forty-eight  pounds  one  tion  in  the  stead  of  the  original  bene- 

shilling;  at  his  death  it  was  two  hun-  ficiary,  must  state  facts  upon  which  the 

dred  and  seventeen  pounds  one  shilling,  defendant  relies  to  sustain  the  allega- 

Notice  of  the  assignment  was  not  given  tion  that  the  plaintiff  has  no  right  to 

to  the  bank  until  after  the  assignor's  sue.     Russell  v.  Clapp,  4  How.  Pr.  (N. 

death.    In  an   action  by  the  trustee  Y.  Supreme  Ct.)  347;  Cottle  t^.  Cole, 

aeainst  the  bank  to  recover  the  balance  20  Iowa  481. 

0!  the  two  hundred  and  seventeen  In  a  suit  by  an  assignee  to  foreclose 
pounds  one  shilling,  it  was  held  that  a  mortgage  given  to  secure  a  promis- 
the  bank,  being  a  stranger  to  the  as-  sory  note,  an  answer  admitting  the  as- 
signment, could  not  set  up  the  defense  signment  by  a  denial  that  the  assignee 
that  it  was  voluntary  and  therefore  is  the  real  party  in  interest,  which  fails 
invalid  in  equity ;  that  the  balance  at  to  allege  facts  upon  which  the  court 
the  time  of  the  assignor's  death  was  a  can  pass,  is  bad  on  demurrer.  Swift 
debtor  legal  chose  in  action  within  the  v.  Ellsworth,  10  Ind.  205,  distinguished 
meaning  of  section  35,  subsection  6,  of  in  Elder  v.  Smith,  16  Ind.  468. 
the  Judicature  Act  1873;  that  notice  Necessity  of  Verifying  Denial. — Where 
after  the  death  of  the  assignor  was  suffi-  a  plea  denied  that  the  plaintiff  who 
cient,and  that  the  plaintiff  was  entitled  sued  as  indorsee  of  a  bill  was  its  legal 
to  recover.  Walker  v,  Bradford  Old  proprietor,  but  affirmed  that  it  was 
Bank,  Z2  Q^  B.  Div.  511.  the  property  of  an  association  of  in- 

1.  ATonnent  of  Eqnitable  interest  in  dividuals,  of  which  the  plaintiff  was 

TbM  Pmons. — ^An  answer  to  an  action  one,  and  that  the  plaintiff  filled  up  a 

on  a  bond  which  does  not  deny  the  blank    indorsement  of   the    company 

legal  interest  of  the  plaintiffs,  but  in-  with  his  own  name,  it  was  held  that  it 

sists  as  a  defense  that  third  persons  must  be  verified  as  required  by  the 

have  no  equitable  interest  in  the  obli-  statute,  which  prescribed  the  manner 

gation,    is    insufficient.     Chadsey    v,  in  which  the  burden  of  proving  an  as- 

Lfewis,6Ill.  i53;McHenry  V.  Ridgely,  signment  should  be  thrown  upon  the 

3  111.  309.  plaintiff.     Tarver   v.    Nance,    5   Ala. 

Denial  of  Ownerslilp  of  Beneflolary. —  712. 

Where  an  action  is  brought  by  the  Early  Tennessee  Praetioe. — In  Lynn  v. 

legal  holder  of  a  chose  in  action,  un-  Glidwell,  8  Yerg.  (Tenn.)  i,  decided  in 

less  there  is  some  defense  against  the  1835,  it  was  held  that  a  plea  denying 

equitable  owners  who  have  been  made  the  right  or  the  authority  of  the  holder 

parties,  an  answer  denying  the  owner-  of  a  sealed  note  not  indorsed  to  sue  in 

ship  of  the  person  for  Timose  use  the  the  name  of  the  payee  for  his  use  was 

acdon  is  brought  presents  no  material  bad  upon  demurrer,  and  that  the  proper 

issue.     Allen     v.    Pannell,    51    Tex.  practice  to  question  the  authority  of  the 

165.  plaintiff  was  to  obtain  a  rule  of  court  to 

Denial  of  Interest. — In  a  suit  by  an  compel  him  to  show  his  authority, 

assignee  of  a  nonnegotiable  note,  the  BepUcatlon  to  nea  of  msOlveney  of 

defendant  pleaded  a  want  of  interest  Assignor. — Where  a  plea  sets  up  the 

in  the  plaintiff,  and  averred  that  an-  insolvency  of  the  assignor,  the  proper 

other  was  the  real  owner  who    had  answer  in  the  replication  is  that  the 

indorsed  the  note  to  the  plaintiff,  and  debt  or  contract,  though  in  the  name 

that  suit  was  brought  without   such  of  the  plaintiff,  yet  in  substance  be- 

Indorsee's  knowledge  or  consent,  audit  longs  to  a  third  party,  and  therefore 

was  held  that  the  plea  was  insufficient  did  not  pass  by  an  assignment  for  the 
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parted  with,  or  in  some  manner  been  deprived  of,  his  right,^  or  he 
may  show  any  other  matter  tending  to  defeat  the  action.^ 

benefit  of  creditors,  for  if  not,  it  is  still  Aotioii  by  AMlcnor  after  AefcUm  bj  At- 

in  the  plaintiff  for  the  benefit  of  such  lisiMe.— Certain  lien  holders  assigned 

third  person.     Parsons  v.  Woodward,  their  liens,  and  the  assignee  brought 

33  N.  ].  L.  196.  an  action  thereon  in  his  own  name  and 

1.  Gamblin  v.  Walker,  i  Ark.  330;  obtained  a  judgment,  which  was  sfter- 
B lock  r.  Walker,  3  Ark.  4;  Thomas  v.  wards  revers^  and  the  cause  re- 
Wash,  I  Mo.  665;  Jeffs  V.  Day,  L.  R.  manded  for  further  proceedings; 
I  Q:.  I^-  37^-  whereupon  one   of  the  lien  holders 

Dlsmlised  on  KottoiL — The  assign-  brought  an  action  on  his  own  account 

ment  of  a  cause  of  action  is  not  a  in  his  own  name.     It  was  held  that  the 

ground  of  defense,  but  the  action  maj  judgment  of  the  Supreme  Court  was 

be  dismissed  on  motion,  if  the  defend-  not  a  bar  to  the  action.     Van  Etten  v. 

ant  prove  that  the  plaintiff  has  no  bene-  Kosters,  31  Neb.  385. 

ficial  interest  in  the  cause  of  action,  Svfflciaiicy  of  Bostiy. — ^In  Walker  v. 

but  that  he  has  disposed  of  it,  and  has  Sargeant,  14  Vt.  347,  a  declaration  in 

no  authority  from  the  assignee  to  bring  offset  contained  au  averment  that  the 

the  suit.    Moore  v.  Spiegel,  143  Mass.  debt  in  suit  was  assigned  to  the  attomej 

413.  and  that  the  latter  had  a  lien  upon  it  in 

Waal  of  iBlonak  of  Nominal  Flatnttff.  part.  The  reply  alleged  that  no  such 
— Where  an  action  is  brought  in  the  lien  existed  and  that  no  such  assign- 
name  of  an  assignor  by  the  assignee  ment  was  made  to  the  knowledge  of 
or  person  beneficially  interested,  the  the  defendant,  and  it  was  held  that  as 
defendant  cannot  avail  himself  of  the  no  notice  of  the  assigrnment  or  lien  was 
plaintiff's  want  of  interest.  Labeaume  necessary  to  protect  the  attorney,  the 
r.  Sweeney,  17  Mo.  153.  See  also  replication  raised  no  material  issue. 
Thomas  v.  Cartwright,  i  Tex.  67.  Oaneellatton  of  Aaalgnmont ly  iMlfMg. 

BanlorapteF  Bosgeatod  Pandlng  8nii. —  — In  Bristow  v.  Hall,  16  Tex.  566, 
Pending  a  suit  on  an  account,  the  bank-  which  was  a  suit  upon  a  note,  the  con- 
ruptcyof  the  plaintiff  was  suggested  by  sideration  of  which  was  the  assign- 
the  defendant,  and  the  court  allowed  a  ment  of  a  bond,  tlie  answer  was  fraud 
third  party  to  intervene  and  set  up  an  and  want  of  consideration,  and  de- 
assignment  to  him  of  the  indebtedness  fendant  offered  to  restore  the  bond, 
sued  on,  made  before  the  )>ankruptcy,  upon  which  he  had  indorsed  an  as* 
to  which  intervention  defendant  made  signment  to  a  third  person,  and  it  was 
objection,  and  the  court  was  of  the  held  that  the  defense  was  available, 
opinion  that  although  the  assignee  in  there  being  no  evidence  that  the  bond 
bankniptcyof  the  plaintiff,  and  perhaps  was  ever  delivered,  or  that  any  third 
his  creditors,  might  contest  the  alleged  person  asserted  any  claim  or  right  to 
assignment,  yet  that  the  defendant  the  supposed  assignment, 
couid  not  do' so.  Smalley  t;.  Taylor,  2.  NocoaaltyofFlaadlacDefiBBMQpMtf- 
33  Tex.  668.  loaUy.— Where  the  defendant  is  cnti- 

BfltalofDemmrerto  Aniwar  Alleging  tied  to  prove  the  actual  ownership  of 
▲ailcnniont. — In  an  action  in  the  name  the  thing  in  suit,  for  the  purpose  of 
of  A  on  a  covenant  executed  by  B  to  A,  letting  in  a  defense  existing  between 
the  defendant  pleaded  that  the  plain-  himself  and  the  beneficiary,  the  de- 
tiff  had  assigned  and  transferred  the  fense  must  be  specially  alleged  in  the 
covenant  in  suit  and  that  the  assignee  answer.  Thompson  v.  Cartwright,  i 
^as  the  true  owner  thereof,  to  which  Tex.  87. 

plea  the  plaintiff  demurred,  and  it  was  Former  BeooTory. — ^The  defendant  in 

held  that  as  the  demurrer  admitted  the  an  action  brought  by  an  assignee  in 

fact  that  the  plaintiff  had  no  interest  in  the  name  of  the  assignor  pleaded  a 

tlie  note,  the  suit  could  not  be  main-  former  recovery  by  the  assignor,  to 

tained,  but  that  a  replication  by  the  which  the  assignee  replied  setting  up 

plaintiff   averring    that  the  suit  was  the  assignment  and  notice  to  the  de- 

brt^ucht  for  the  benefit  of  the  assignee  fendant  thereof  before  the  former  suit 

would  have  been  a  good  answer  to  de-  It  was  held  on  demurrer  that  the  reply 

fendant's  plea.    Trezevant  v.  McNeal,  was  sufficient;    that  it  was  Che  duty 

a  Humph.  (Tenn.)  353.  of  the  defendant  in  the  former  suit  to 
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Fleabiho  aho  PBdoF.— From  the  fact  that  the  assignment 
or  other  matters  respecting  the  same,  and  from  which  the  assigned 
derives  hife  rights,  should  be  properly  aVerred,  it  follows  that, 
in  the  abseniie  of  statutory  regulation,  th&  averments  should*  be 

supported  by  adequate  proof,^  and  this  proof  will  sometimtfs 

have  pleaded  the  assignment,  and  that  Barnes  v.  Union  Mut.  F.  lbs!  Co.,  45 

the  suit  was  not  prosecuted  by  the  as-  N.  H.  24;  Pierce  v.  Nashua  F.  Ins.  Co., 

signee  nor  for  his  benefit.    Dawson  v.  50  N.  H.  297. 

Coles,  16  Johns.  (N.  Y.)  51.  Virginia. — Cunningham  v.    Hern- 

Payment  to  the  Aeslgnor  by  the  debtor,  don»  2  Call  (Va.)  536 ;  Tennent  v.  Pat- 
after  notice  of  the  assignment,  is  not  a  tons,  6  Leigh  (Va.)  196. 
defense  to  an  action  by  the  assignee.  United  States.— ^ontLni  v.  Wills,  I 
Field  V.  New  York,  6  N.  Y.  179.  McLean  (U.  S.)  427. 

Iii  Iowa  payment  to  the   assignor  Proof  of  Insolvency  of  Aadgnor. — ^The 

after  the  assignment  but  before  suit  hold^  of  orders  upon  the  comptroller 

brought  is  a  good  defense.     Wing  v.  of  a  city  may  proceed  agiainst  the  city 

Page,  62  Iowa  87 ;  Zugg  v.  Turner,  8  in  the  first  instance  without  proving 

Iowa  223;  Reynolds  t;.  Martin,  51  Iowa  the  insolvency  of    the   maker  of  the 

324^  orders.     Hall  v.  Buffalo,' 2  Abb.  App. 

Attaehmentof  Debt. — In  debt  by  the  Dec.  (N.  Y.)  301. 
assignee  of  a  bond,  it  is  not  a  sufficient  Sul&clency  of  Parol  Proof  of  WHtten 
plea  that,  before  notice  of  the  assign-  AsBlgnments. — Where  assignments  are 
ment,  the  effects  of  the  assignor  were  pleaded  and  the  question  of  ^heir  suf- 
attached  in  the  defendant's  hands,  and  ficiency  cannot  be  determined  without 
a  decree  entered  that  he  should  pay  an  inspection  of  their  contents,  ah  al- 
the  debt  to  the  attaching  creditor,  etc.,  legation  cannot  be  supported  by  parol 
and  that  accordingly  he  had  made  evidence  as  to  the  contents  of  the  as- 
such  payment — it  appearing  by  the  signments,  without  proof  of  their  loss 
pleadings  that  the  bond  was  assigned  or  destruction.  Kuhn  v.  Schwartz,'33 
before  the  attachment  was  instituted.  Mo.  App.  610. 

and  suit  brought  upon  it  by  the  as-  Admisalon  on  Trial  of  Fact  of  Aaalgn- 

sig^ee  before  the  payment  was  made.  ment. — Where  the  existence  of  the  ^s- 

Wilson t/.Davisson,  5  Munf.  (Va.)  178.  signment  is  denied,  but,  on  the  trial, 

OamUlunent. — ^The  interest  of  an  the  fact  that  the  assignment  was  ex- 
assignee  of  a  lease  will  constitute  a  ecuted  is  admitted,  the  denial'  con- 
defense  to  garnishment  proceedings  tained  in  the  answer  is  met.  Burke 
against  the  lessee  by  a  creditor  of  the  v.  New  York,  7  N.  Y.  App.  Div.  128. 
lessor.  Carr  t^.  Waugh,  28  111.  ^iSj/ol-  Presumption  as  to  Date. — Where  an  as- 
Z0'xv<j«X'Hodsont;.McConnel,i2  111.170.  signment  is  exhibited  in  evidence  and 
See  a&o  Morris  v.  Cheney,  51  111.  451.  read   upon   the    hearing  without  o^)- 

Attaclmient  of  Debt   before    Assli^-  jection,  it  will  be  taken  to  have  been 

maDt — Beiflicatlon. — In  a   suit  by   the  executed  on  the  day  of  which  it  bears 

assignor,  brought  for  the  benefit  of  the  date.      Anderson  v.  DeSoer,  6  Gratt. 

assignee,  where  the  defendant  pleads  (Va.)363. 

the  previous  attachment  of  the  debt  Where  the  Plaintiff  Snin^  as  Assignee 

sued  for,  a  replication  that  the  debt  was  of  a  Contract  Pleads  the  Haldng  of  the 

assigned  before  the  issuance  of  the  at-  Contractwlth  Himself,  he  cannot  recover 

tachment  in  chancery  is  good.  Johnson  if  the  evidence  shows  that  fact.    Home 

V.   Irby,  8  Humph.  (Tenn.)  654.  v.  Hoyle,  28  Fed.  Rep.  743. 

1.  Arkansas. — ^Alston  v.  Whiting,  6  Insnlllciency  of  Finding  to  Support  Al- 

Ark.  402;  Beebe  v.  Real  Estate  Bank,  legation  of  Assignment  by  Joint  Owners. 

4  Ark.  12a.;  McLainv.  Onstott,  3  Ark.  — A  declaration  upon  an   assignment 

478 ;  Shields  v,  Barden,  6  Ark.  4^9.  alleged  to  have  been  made  by  persons 

Massachusetts. — Foss  v.  Lowell  Five  named  as  jomt  owners  will  not  support 

Cents  Sav.  Bank,  iix  Mass.  285.  a  claim  of  title  founded  on  a  finding  that 

Missouri,  —  Q^igley    v,    Mexico  the  assignment  was  made  by  one  of 

Southern  Bank,  80  Mo.  295.  such  persons,  in  the  name  of  a  copart- 

New     //ampsAire*  — Shepherd     v.  nership  composed  of  both  after  the 

Union  Mut.  F.  Ins.  Co.,  38  N.  H.  237;  withdrawal  of  the  other  persons  froih 

7  Encyc.  PI.  &  Pr.^50              785  Volume  VII. 


ProTiDM  of  Court  EQUITABLE  ASSIGNMENTS.  aad  Jwy. 

be  requiredt  although  the  facts  alleged  are  not  denied  in  the 
answer.* 

ZVL  PBOmrGB  of  Covbt  avb  Jvbt.— When  warranted  by  the 
evidence,  it  may  be  left  to  the  jury  to  determine  whether  or  not 
the  transaction  proved  amounted  to  an  assignment,^  but  when 
the  evidence  is  clear  as  to  the  fact  of  the  assignment,  its  validity 
is  a  question  of  law  for  the  court.' 

the  firm.    Seelej  v,  Albrecht,  41  Mich,  name,  the  admission  of  proof  of  the 

535.  assignment  of  the  claim  is  not  errone- 

1.  Ljnchburg  Iron  Co.  v,  Tajloe,  ous,  since  the  admission  of  a  bill  of 

79  Va.  671.  particulars   would  have  furnished  all 

In  SniT  Gmo  wlMTO  a  Bin  In  Bontty  the  necessary  information,  and  if  it  had 
likB  BMM  for  the  plaintiff  as  assignee  been   meant  to  rely  on    the   want  of 
of  the  rights  of  another,  the  assign-  averment  of  assignment  in  the  declan- 
ment  should  be   shown  and  proved,  tibn,  an  amendment  would  have  been 
though  it  is  not  denied,  nor  proo'f  of  it  allowed  as  a  matter  of  course.    Kellj 
called  for  in  the  answer;  and  the  pro-  ?'.  Waters,  31  Mich.  404. 
duction  and  proof  of  the  assignment  Where  Proof  of  the  AntgnrnflOd  Is  Ad- 
can  only  be  dispensed  with  by  the  ad-  mltfeed,  although  the  declaration  does              ^ 
mission  thereof  by  the  assignor  and  not  aver  the  assignment,  a  judgment               1 
the  parties  against  whom  the  relief  is  in  favor  of  the  assignee  is  valid  if  not 
sought.      Corbin    v,    Emmerson,    10  appealed  from.     Webster  v.  Williams, 
Leigh  (Va.)  697.  69  Mich.  135. 

IppUeatton  of  Texas  Btatnte. — Rev.  2.  Haas  v.  Old  Nat.  Bank,  91  Ga.  307. 

Stat.  Tex.,  art.  371,  dispensing  with  Though  an  order  on  an  agent  of  the 

proof  of  the  assignment  of  a  written  debtor  may  not  be  a  legal  assignment 

instrument   unless  its   genuineness  is  of  a  portion  of  the  indebtedness,  yet, 

denied  by  the  plaintiff,  is  applicable  if  there  is  evidence  from  which  the 

only  to  written  instruments  emanating  conclusion  may  be  drawn  that  that 

from  the  defendant,  and  not  to  an  ac-  was  the  intention  of  the  parties,  the 

count  made  up  as  a  convenient  mode  question   whether  or  not  it  was  an 

of  proving  a  claim  the  assignment  of  equitable  assignment  should  be  left  to 

which  must  be  proved  as  at  common  the  jury.     Collins  v.  U.  S.  Insurance 

law.      Carpenter  v.    Historical    Pub.  Co.,  7  Tex.  Civ.  App.  579. 

Co.  (Tex.  Civ.  App.  1894),  H  S.  W.  S.  Written    Aaidgnment.  —  Where  a 

Rep.  685.  plaintiff  in  a  petition  claims  to  be  an 

Under  Rev.  Stat.  Tex.,  art.  2266,  pro-  assignee  by  a  written  instrument, 
viding  that  when  any  action  is  founded  whether  he  is  so  or  not  is  a  question 
upon  an  open  account  supported  by  of  law  for  the  court,  not  a  fact  to  be 
the  affidavit  of  the  party,  the  same  submitted  to  a  jury.  Clark  v.  Edney, 
shall  be  taken  as  prima  facie  proof  6  Ired.  (N.  Car.)  50. 
thereof,  unless  the  defendant  shall  file  Written  Evidence  of  Aailsiunait. — 
a  written  denial  under  oath  stating  Where  all  the  evidence  of  an  assign- 
that  the  account  was  not  just  or  true,  ment  is  written  and  is  uncontradicted, 
etc.,  an  affidavit  made  by  the  president  the  validity  of  the  assignment  is  for  the 
of  a  corporate  creditor  after  assign-  court  and  not  for  the  jury.  Snyder  t». 
ment  of  the  account  by  the  company  is  Kurtz,  61  Iowa  593. 
insufficient.  Carpenter  t;.  Historical  Reftual  to  Instruct  as  to  BfflKt  of  As- 
Pub.  Co.  (Tex.  Civ.  App.  1894),  H  S-  BlCiunent. — In  assumpsit  on  an  account 
W.  Rep.  685.  brought  in  the  name  of  the  assipor 

Where  an  Aniwor  In  Mortgage  Fore-  for  the  use  of  the  assignee,  the  refusal 

closure   Admits  the  execution  of    the  to  instruct  the  jury  that  the  assignee 

mortgage  and  assignment  as  alleged,  acquired  no  title  to  maintain  the  ac- 

defendant  cannot  thereafter  complain  tion,  by  reason  of  the  transfer,  is  not 

that  the  assignment  was  not  proven,  erroneous,  nor  is  it  error  to  refuse  a 

Chickering  v.  Fullerton,  90  111.  520.  charge  which  assumes  that  the  assignee 

Failure  to  Aver  Assignment — ^Admlssl-  must  have  a  right  to  maintain  the  suit 

bUlty  of  Proof. — In  a  suit  on  the  com-  as  plaintiff,     ^tmarsh  v.  Bower,  n 

mon  counts  by  the  assignee  in  his  own  Ala.  221.                                                               j 
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EQUITABLE  ATTACHMENT. 

By  John  Lehman. 

L  IVtBODUGTOBY  BTATEXIHT,  /S/. 
n.  HATUIUB  07  THB  PBOCEEBIirO,  788. 

TTT    WHXH  ATTAGHXEVT  IH  EQITITY  LIE8,  789. 

1.  General  Rules,  789. 

2.  Existence  0/  Grounds,  791. 

rr.  PABTIE8,  792. 

1.  Necessary  and  Proper  Parties,  7<)2. 

2.  How  Defendants  Brought  in,  793. 

V.  Fbaice  op  Bul,  793. 

I,  Allegations,  793. 

a.  Grounds  of  Attachment,  793. 

b.  Nature  of  Estate  Sought  to  be  Reached,  794. 

c.  Amount  of  Indebtedness,  794. 

a.  Player,  794. 

3.  Affidavit,  794. 

VI  The  Boiro,  795. 

1.  Indemnity  Bond,  795. 

2.  Delivery  Bond,  795. 

Vn.  LiBH  OF  ATTACHMEHT,  796. 

Yin.  Pbooxbdihgs  A7TSB  Bnx  Filed,  796. 

1.  Defense  to  Bill^Matters  in  Abatement,  796. 

2.  Dissolution  of  Attachment,  797. 

3.  Order  for  Sale  and  Distribution,  797. 

4.  Wrongful  Attachment— Motion  for  Damages,  798. 

CROSS-REFERENCES. 

i45  to  Attachments  at  Law,  see  article  A  TTA  CHMENTS,  vol.  3,  p.  I. 

Proceedings  by  Creditors  to  Reach  Assets  of  Insolvent  ^^^^\^  *^, 
Set  Aside  Fraudulent   Conveyances,   see  article    CREDITORS 
BILLS  AND  FRAUDULENT  CONVEYANCES,  vol.  5,  p.  388- 

Attachment  for  Contempt,  see  article  CONTEMPT,  vol.  4.  P-  764. 

Attachment  to  Enforce  Answer  in  Equity,  see  article  ANSWERS  IN 
EQUITY  PLEADING,  vol.  i,  p.  894. 

Garnishment,  see  article  GARNISHMENT 

I  InsoDiroTOBY  Statement.— In  so  far  as  equitable  attachment 
imports  an  attachment  of  the  person,   as  for  a  contempt,  to 
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compel  appearance  and  answer,  or  to  enforce  a  decree  of  a  court 
of  equity,  it  will  not  be  so  treated  herein,  but  this  article  will  be 
confined  to  attachment  in  equity  as  process  for  the  seizure  of 
property. 

IL  Hatuis  07  The  PBOCEEDnre. — An  attachment  is  strictly  a 
legal  proceeding,  resting  enljreiy  upo;i  .statutory  creation,  and  is 
not  a  proceeding  of  an  equitable  nature.^  It  is  a  proceeding  in 
retHy  operating  against  the  res  and  not  against  the  person,' 
from  which  it  is  apparent  that,  as  equity  acts  in  personam  and  not 
in  renty  it  has  no  jurisdiction  for  the  attachment  of  property, 
except  when  that  jurisdiction  is  expressly  conferred  by  statute.' 

1.  Maj  V,  Baker,  15  111.  90.  See  chancery  court.  Suit  was  brought  on 
also  article  Attachment,  vol.  3,  p.  I.     this    note   in  the    Circuit  Court,  and 

Tnif(««  ProeeM. — In   Maine    it  has  afterwards  the  clerk  and  master  filed 

been  held  that  under  the  proceeding  an   attachment   bill   in    the  chancerj 

known  as  **  trustee  process,"  the  court,  court,  upon  the  ground  tJiat  one  of  the 

in    determining  whether  the   trustee  makers  of  the  note  was  about  to  remove 

has  in  his  hands  goods,  effects,  etc.,  of  his  property  beyond  the  state,  etc.  The 

the  debtor,   under  an  alleged  fraudu-  court  held  this  was  a  different  case  from 

lent  conveyance,    sits   as   a   court   of  those   in  which  it  was  sought  to  im- 

equity,  and  if  the  trustee  denies  fraud-  pound  property  by  attachment  in  aid 

ulent  design,  such  denial  will  be  taken  of  an  action  at  law,  for  the  reason  that 

with  the  same  force  as  an  answer  to  a  in  this  case  the  attachment  bill  might 

bill  in  equity  charging  him  with  fraud,  be  considered  as  nothing  more  than  a 

Page  V.  Smith,  25  Me.  256.  petition  upon  oath  in  the  original  case 

Trustee  process  is  an  equitable  pro-  in  which  the  note  of  the  debtor  was 

ceeding.    Jenness   v.  Wharff,  87  Me.  taken,,  ajid  that  the  chancery  conrt  in 

307;  Stedman  v,  Vickery,  42  Me.  132.  that  suit  had  a  right  to  protect  the 

See,  for  a  treatment  of  this  subject,  property    for    the    satisfaction  of  'ts 

article  Garnishment.  decree.     The  jurisdiction  of  the  chan- 

2.  Coward  v.  Dil linger,  56  Md«.6x.  eery  court  was  primary. 

S.  Allen  V.   Montgomery,  48  Miss.  Order  for  Attachment. — Under  Code 

no;  Statham  T'.  New  York  L.  Ins.  Co.,  Ala.,  ^§  2956,  2963,   an  equitable  at- 

45  Miss.   581;  Graham   v.  Merrill,   5  tachment  can  issue  on  a, legal  demand, 

Coldw.  (Tenn.)  632.  but  an  order  for  its  issuance  is  neces- 

Ck)iirt  of  Iseoance    and  Betnm.  —  In  sary,  and,  although  the  bill  might  be 

Tennessee  it  was  held  that  an  attach-  sufficient  to  justify  the  order,  an  at- 

ment  as  auxiliary  process   to  a  case  tachment  cannot  be  sustained  upon  the 

pending  cannot  issue  out  of  and  be  re-  allegations  of  the  bill  without  the  pre- 

turned  to  a  court  other  than  the  one  in  vious  order.     McKenzie  v.  Bentley,  30 

which  the  action  is  pending.     Isaacks  Ala.  139, 

V,    Edwards,  7  Humph.  (Tenn.)  465;  Issaanoe by  Clerk. — When  an  attach- 

Fishert;.Cummings,  7  Humph.  (Tenn.)  m^nt  m?iy  issue  as  an  incident  to  the 

232.  right  of  foreclosing  a  deed  of  trust  for 

But  if  while  a  suit  is  pending  at  law  the  purpose  of  preserving  the  prop- 
an  attachment  bill  is  filed  as  auxiliary  erty  in  the  custody  of  the  law  until 
to  the  suit  at  law,  and  the  defendant  foreclosure,  it  is  an  extraordinary  proc- 
compels  the  plaintiff  to  elect  by  which  ess,  and  not  an  ordinary  attachment 
he  will  stand,  and  the  complainant  under  the  provisions  of  Uie  code,  and 
elects  to  proceed  in  the  chancery  cause,  can  only  be  granted  by  order,  of  the 
the  defendant  cannot  thereafter  object  court,  and  such  an  attachment  issued 
to  the  jurisdiction  of  the  chancery  on  the  fiat  of  t^e  clerk  is  void  and  con- 
court.  Isaacks  v,  Edwards,  7  Humph,  fers  no  authority  on  the  officer.  Dil- 
(Tenn.)  465.  lin    v.   O'Donnell,  4    Baxtl   (Tenn.) 

In  Rutland  xk  Cummings,  7  Humph.  316. 

(Tenn.)  279,  the  clerk  and  master  held  An  attachment  issued  und^r  a  bill  to 

a  note  which  had  been  executed  for  the  set  aside  a  fraudulent  conveyance  is 

benefit  of  creditors   in    a  suit  in  the  not  a  leading  process  and  cannot  be 
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m.  Whsv  Attaghmevt  nr  Equity  Lie8— 1.  General  Boles.— 
Being  purely  a  creation  of  statute,  the  specific  grounds  justifying 
a  resort  to  thi^  process  of  attachmient  in  equity  are  fixed  by  the 
respective  statutes  under  which  it  may  be  issued.  The  reason 
and  necessity  for  the  proceeding  seem  to  rest  upon  grounds 
analogous  to  the  foundation  of  equity  jurisdiction  itself. 

Hatnieof  Delrtor'f  Eftate  and  Creditor'!  Claim. — Thus  at  law  an  execution 
will  not  reach  ah  equitable  estate,  and  such  an  estate  is  only 
subject  to  the  levy  of  an  attachment  under  statutes  creating  this 
process.^  But  the  right  to  sue  out  an  attachment  in  equity  to 
reach  equitable  estates  is  sometimes  enlarged  by  statute  to  cover 

issued  bj  the  clerk.     August  v.  Sees-  tending  and  encouraging  the  remedy- 
kind,  6  Coldw.  (Tenn.)  lOj.  by  attachment,  and  at  the  same  time 

Where  Filed. — Under  an  act  author-  preserve  the  jurisdiction  of  each  court 

izing  a  bill  to  be  filed  for  the  purpose  within  its  appropriate  sphere."     Lane 

of  attaching  effects  of  a  nonresident  v.  Marshall,  i  Heisk.  (Tenn.)  34.     See 

debtor  in  the  hands  of  a  resident,  the  also    Graham    v,   Merrill,    5   Coldw. 

bill  must  be  filed  in  the  county  wherein  (Tenn.)  632;  May  v.  Baker,  15  111.  90. 

the  resident  lives  or  in  which  he  may  Surplus  In  Handa  of  Mortgagee. — A  suit 

be  served  with  process,  or  where  the  at  law  would  not  furnish  a  creditor  an 

effects  may  be  situated.     Mil  ward  v.  adequate  remedy  to  reach  a  fund  in 

Lair,  13  B.  Mon.  (K7.)  207;  Roberts  the  hands  of  a  mortgagee  in  excess  of 

V.  Walker,  7  B.  Mon.  (Ky.)  75.  the  amount  secured  by  the  mortgage, 

An  attachment   against  a    nonresi-  and  a  creditor  of  the  mortgagor  may, 

dent  debtor  must  be  filed  in  the  county  for  the  purpose  of  subjecting  such  sur- 

where  the  land  of  such  debtor  is  situ-  plus,  file  a  bill  in  the  chancery  court 

ated,  where  it  is  sought  to  subject  real  and  be  subrogated  to  the  rights  of  the 

estate  to  the  payment  of  debts.     Mil-  mortgagor  to   such  surplus,   and  the 

ward  V.  Lair,  13  B.  Mon.  (Ky.)  207.  mortgagee  may  be  summoned  in  such 

In  Different  Counties. — The  fact  that  suit  in    equity  as   trustee.     Judge   v, 

an  attachment  bill  is  filed  in  one  county,  Herbert,  124  Mass.  332. 

and  property  of  the  debtor  there  sub-  Dtader  the  Code  System. — ^Where  the 

jected,  will  not  preclude  the  filing  of  law     and     equity    jurisdictions     are 

an  attachment  bill  in  another  county  blended,  mere  equitable  rights  cannot 

for  the  purpose  of  subjecting  property  be  reached  in  a  court  of  law  by  this 

of  the  debtor  therein.     Savary  v.  Tay-  process;  but  where  the  debtor  is  the 

lor,  10  B.  Mon.  (Ky.)  334.  owner  of  an  equitable  claim  only,  his 

1.  Constmctlon  of  General  Statute. —  creditors  can  reach  it  only  by  appro- 

A  statute  providing  that  **  attachments  priate  proceedings  in  a  court  of  equity, 

may  be  levied  upon  any  real  or  per-  Hassie  v,  God  Is  With  Us  Cong.,  35 

sonal  property  of  either  a  legal  or  equi-  Cal.  388. 

table  nature,   debts,  or  choses  in  ac-  A  complaint  which  prays  for  a  judg- 

tion,  whether  due  or  not  due,  in  which  ment  setting  aside  deeds,  for  an  ac- 

the  defendant  Hasan  interest,"  was  held  counting,   for  an   injunction  and  re- 

not  to  confer  upon  the  courts  of  law  ceiver,  is  purely  of  an  equitable  nature, 

jurisdiction  to  attach  equitable  estates,  and  the  attachment  given  under  section 

"The object  of  the  legislature  was  to  227  of  the  code,  **in  actions  for  the 

give  courts  of  law  power  to  enforce  recovery  of  money  only,"   does  not 

3ie  remedy  by  attachment,  as  to  all  extend  thereto.     Ebner  v.  Bradford,  3 

property  of  a  legal  nature,  and  to  give  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

to  courts  of  equity  the  power  to  enforce  248. 

the  remedy  by  attachment,  as  to  all  But  in  American  Land  Co.  v.  Grady, 

property,  real  and  personal,  eithet  of  a  33  Ark.  556,  it  was  held  that  the  code 

legal  or  equitable    nature,   debts   or  provisions   of  Arkansas  were    broad 

choses  in  action,  whether  due  or  not  enough  to  authorize  an  attachment  in 

due,  in  which  the  defendant  has  an  in-  an  equitable  suit,  as  that  method  had 

terest.    By  this  construction  we  carry  been  adopted  and  used  by  the  practice 

out  the  object  of  the  legislature  in  ex-  of  the  bar,  and  had  theretofore  passed 
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legal  estates  as  well,^  though  it  is  also  sometimes  restricted  to  the 

equitable  right  to  come  into  a  court  of  equity  in  the  first 
instance,*  and  in  some  jurisdictions  the  complainant's  demand 
must  be  an  equitable  one.' 

sub  sileniio  under  the  notice  of  the  of    attachment    on    legal    demtnds, 

court ;  and  that  although  it  did  not  founded  on  any  judgment  or  contract, 

belong  to  the  traditionary  system  of  express   or    implied,   as  attachments 

equity,    it    commended   itself    to  the  may  issue  from  courts  of  law;  which 

court  as  proper  under  a  statutory  pro-  attachments  operate  only  on  the  effects 

vision  embracing  all  civil  actions.   See  of  the  defendant  held  by  an  equitable 

also  Baldwin   v.  Buchanan,    lo  Iowa  title,  or  on  demands  owing  by  other 

278;  Crouch  V.  Crouch,  9  Iowa  270;  persons,  to  which  the  defenc^t  against 

Curry  v.  Allen,  55  Iowa  318.  whom   the   attachment    issues  is  in 

Every  Bquitabfe   ProoeediiM'  for  the  equity  entitled,  whether  due  or  not." 

purpose  of  applying  the  debt  of  a  third  Ware  v.  Seasongood,  92  Ala.  154. 

person  to  the  payment  of  plaintiff's  Hi  MasBEChnBetts. — Under  Gen.  Stat, 

demand  against  his  debtor  is  a  suit  for  c.  113,  §  2,  conferring  upon  thechan- 

an  equitable  garnishment.     Riggin  v.  eery   court  jurisdiction  of  "bills  bj 

Milliard,  56  Ark.  482.  creditors  to  reach  and  applj',  in  pay- 

Actton  at  Law  Tranafttrred  to  Equity  ment  of  a  debt,  any  property,  right, 
Docket. — An  action  of  attachment  at  title,  or  interest,  legal  or  equitable,  of 
law  will  be  transferred  to  the  equity  a  debtor,  within  this  state,  which  can- 
docket  of  tlie  court  without  a  motion  not  be  come  at  to  be  attached  or  taken 
by  either  party,  where  it  is  necessary  on  execution  in  a  suit  at  law  against 
to  adjust  priority  and  marshal  secu-  such  debtor,"  a  bill  seeking  to  applj 
rities  between  the  different  claimants  to  the  payment  of  a  debt  property 
of  the  property.  Hammond  v,  Har-  which  may  be  attached  at  law  cannot 
per,  39  Ark.  248.  be  maintamed.     Schlesinger  t».  Sher- 

Actlons  for  the  Recovery  of  Money. —  man,  127  Mass.  208. 

Under  section  191  of  the  Ohio  Code  of  But  by  section  3,  chapter  151, Mass. 

Civ.  Pro.  a  remedy  by  attachment  may  Pub.  Stat    *•  the  court  shall  also  have 

be  had   in  equitable  actions   for    the  jurisdiction  in  equity  to  reach  and  ap- 

recovery  of  money.     The   distinction  ply,  in  payment  of  a  ciebt,  any  property, 

between  actions  at  law  and  suits  in  eq-  right,  title,  or  interest,  real  or  pcrson- 

uity  is  abolished  by  the  code.     Goble  al,  of  a  debtor,  liable  to  be  attached  or 

V.  Howard,  12  Ohio  St.  165.  taken  on  execution  in  a  suit  at  law 

But  an  attachment  cannot  be  issued  against  him  and  fraudulently  conveyed 

in   an  action   of  an   equitable  nature  by  him  with  intent  to  defeat,  delay,  or 

which  is  not  an  action  for  the  recovery  defraud  his  creditors,  or  purchased  or 

of  money.     Guilhon  v.  Lindo,  9B0SW.  directly  or  indirectly  paid  for  by  him, 

(N.  Y.)  603.  the  record  or  other  title  to  which  is  re- 

1.  In  Alabama,  before  the  Act  of  1846,  tained  in  the  vendor,  or  is  conveyed  toa 

the  chancery  court  assumed  jurisdic-  third  person  with  intent  to  defeat,  delay, 

tion  for  tlie  purpose  of  enforcing  de-  or  defraud  the  creditors  of  the  debtor." 

mands  out  of  equitable  estates  by  anal-  And  under  this  statute  the  nature  of 

ogy  to  the  attachment  laws  which  were  the  property  will  not  affect  the  juris- 

applicable  only  to  the  enforcement  out  diction  of  the  chancery  court.    Stiat- 

of  a  legal  estate,  and  the  object  of  tlie  ton  v.  Hernon,  154  Mass.  312;  Bernard 

Act  of  1846  was  to  enable  a  creditor  to  v.  Barney  Myroleum  Co.,  147  Mass. 356. 

reach,  by  attachment  in  chancery,  any  2.  Tlie  Mere  Noniesidence  of  the  DeM- 

property  that    might    be  attached  at  or  is  not  sufficient  to  justify  a  simple 

law,  and  also  to  reach  effects  of  the  contract  creditor  without  a  judgment 

debtor  in  the  hands  of  third  persons  or  lien  to  subject  equitable  assets  in 

which  were  not  liable  to  seizure  at  law.  the  chancery  court.     Smith  v.  Moore, 

Flake  v.  Day,  22  Ala.  132 ;  Hartley  v,  35  Ala.  76. 

Bloodgood,  16  Ala.  237.  See  also  Lane  8.  JnrlBdiction  in  Analogy  to  That  at 

V.  Marshall,  I  Heisk.  (Tenn.)  34;  Gra-  Law. — In  Kirkman  xk  Vanlier,  7  Ala. 

ham  V.  Merrill,  5  Coldw.  (Tenn.)  632.  227,   the  court  said  that  "the  statute 

Under    Ala.    Code    1886,    §    3500,  gives  to  one  nonresident  the  remedy 

"  courts  of  chancery  may  issue  writs  by  attachment  for  the  collection  of  a 
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2.  Szisteiioe  of  Orounds — ^Allegation  and  Proof. — But  whatever  ground 
may  justify  an  attachment  in    equity,  under  the  statute,  that 

legal  demand  against  another,  which  that  it  was  a  sufficient  replj  to  the  ob- 

maj  be  levied  by  garnishment  in  the  jection,  that  the  suit  in  hand  was  one 

hands  of  a  third  person ;  and  by  anal-  in  equity  and  that  the  parties  in  an 

ogy  courts  of  equity  must  afford  the  equity  suit  have  the  right  to  a  trial 

same  facility  of  collection  to  a  creditor  by  jury  under  another  statute  where 

whose  claim  is  of  an  equitable  nature."  there  is  a  conflict  of  evidence  or  an 

But  a  chancery  court  will  not  take  inquiry  of  damages.     Code    1887,   c. 

jurisdiction  in  analogy  to  an  attach-  131,  ^(4  and  5.     McKinsey  v.  Squires, 

ment  proceeding  at    law,  unless   the  32  W.  Va.  41. 

plaintiff's  demand  is  an  equitable  one.  Legal  Demand  against  Beeident. — Un- 

Smith  V.  Moore,  35  Ala.  77.  der  Code    W.  Va.  of  i860,  c.  151,  p. 

ttmiOe  Contract  Creditor. — A  simple  645,   the  only  remedy)  by  attachment 

contract  creditor  cannot   resort  to  a  inequity  is  in  a  suit  against  a  non> 

court  of  equity  for  the  enforcement  of  resident  debtor,  unless  the  claim  is  an 

his  purely  legal  demand.     Hartley  v.  equitable  one.     If  the  demand  is  of  a 

Bloodgood,  16  Ala.  237.  purely  legal  nature,  it  cannot  be  en- 

Nnlla  Bona  Betnm. — A  simple  con-  forced   against  a  resident  by  attach- 

tract  creditor  could  not  come  into  a  ment.     Sims  v.  Charleston  Bank,  3  W. 

court  of  chancery  and  attach  the  prop-  Va.  420. 

erty  of  his  debtor  upon  the  ground  of  Legal  Remedy  against  Nonresidenoe. — 

fraud,  but  in  such  a  case  jurisdiction  The  fact   that  a  legal  remedy  by  req- 

in  equity  would  depend  upon  the  ina-  uisition  of  bail   may  be  as  efficient  as 

bility  to  collect  at  law,  which  must  be  an  attachment  is  not  an  available  ob- 

shown  by  an  execution  and  nulla  bona  jection,  because  the  statute  gives  the 

return.     Monroe  v.   Cutter,    9. Dana  attachment,    not  upon  the  ground  of 

(  Ky . )  98.  an  actual  defect  of  the  lega  1  remedy,  but 

Prior  Judgment  at  Law. — The  general  on  the  ground  of  the   nonresidence  of 

rule  is  that  where  the  complainant's  the  debtor  alone  and  the  presence  of 

demand  is  merely  legal,  and  his  resort  his  property  within  the  state.    Jackson 

to  equity  is  for  the  purpose  of  setting  v.  Perry,  13  B.  Mon.  (Ky.)  231. 

aside  fraudulent  conveyances  of    his  Prima  Fade  Bnfflolency  of  Allegation. — 

debtor's  property,  he  must,  before  fil-  An  allegation   of    nonresidence  of  a 

ing  his  bill,  obtain  a  judgment  at  law.  debtor  will  prima  facie  authorize  an 

Scott  V,  M'Millen,  i  Litt.  (Ky.)  302.  attachment    in   chancery   against  his 

See  also  Skeele  v,  Stan  wood,  33  Me.  property  within  the  state.    Montgom- 

309.  erv  V.  Tilley,   i  B.  Mon.   (Ky.)    158; 

But  this  rule  does  not  apply»  in  this  Wilcox  v.  Carey,  9  Dana  (Ky.)  297. 

country,  to  cases  where  the  debtor  re-  Atwent  by  Reason  of  War. — ^The  fact 

sides  or  has  removed  out  of  the  com-  that  the  defendant  was  absent  from  the 

monwealth,  so  that  no  judgment  can  state  as  a  soldier,  in  the  army  of  either 

be  obtained  against  him.     In  all  such  the  Northern  or  the  Southern  states, 

cases,  resort  may  be  had  to  chancery  was  held  in  Tennessee  not  sufficient  to 

in  the  first  instance.    Scott  v.  M'Mil-  sustain  a  charge   of  nonresidence  or 

len,    I   Litt.  (Kv.)   302.     And  see,   in  abscond  ing  from  the  state.     Haynes  v, 

general,  upon  this  subject,  article  C  RED-  Powell,  i  Lea  (Tenn.)  347. 

iTORs'  Bills  and  Fraudulent  Con-  Property    of  Nonresident  wltUn  Uie 

VEYANCES,  vol.  5,  p.  465  et  scq.  State. — A  bill  in  chancery  cannot  be 

Unliqnldated    Damages — West     Vir-  maintained  against  a  nonresident  de- 

ginia, — A  statute  (Code  W.  Va.  1887,  fendant  who  has  no  property  within 

c.  106,  ^  i)  providing  for  the  issuance  the  state.     Hopkirk  t;.  Bridges,  4  Hen. 

of  an  attachment  in  equity  for  the  re-  &  M.  (Va.)  413. 

covery  of  unliquidated    damages  for  Fraud. — In   Mississippi  an    attach- 

personal  injury  is  constitutional.   This  ment  cannot  be  sued  out  in  chancery 

was  held  against  the  objection  that  the  except  where  the  debtor  is  absent  from 

constitution  provides  that  **  in  suits  at  the  state  or  is  absconding,  having  ef- 

common  law  *  *  *  the  right  of  trial  fects  belonging  to  or  debts  due  to  him 

by  jury,  if  required  by  either  party,  in  the  state,  or  owning  lands  and  tene- 

shall  be  preserved  ;'*  the  court  holding  ments  in  the  state,  and  fraud  alone  will 
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ground  must  exist  at  the  time  the  attachment  issues,^  must  be 
^own  by  proper  allegations  in  the  bill,  and  must  be  supported  by 
proof  of  its  existence  at  that  time.* 

IV.  Pabths — 1.  VeoeMary  and  Proper  Partieft— Dflfoaduti.— All 
persons  interested  in  the  subject-matter  of  the  suit  should  be 
made  parties  to  the  bill,  so  that  they  may  have  an  opportunity  to 
protect  their  rights.^  A  bill  for  the  attachment  of  an  equitable 
estate  should  make  the  holder  of  the  legal  title  a  party ,^  and  a 

not  give  a  court  of  equity  jurisdiction  at  the  time  it  is  sued  out,  and  allega- 

over  attachment  cases.  Allen  v,  Mont-  tions  in  an  amended  petition  will  Dot 

gomerj',  48  Miss.    no.     See  also  Mc-  be  sufficient  to  sustain  an  attachment 

Neill  V.  Roache,  49  Miss.  436.  issued    under    the    original    petition. 

IniolTeney. — An  attachment  cannot  Crouch  t*.  Crouch,  9  Iowa  270. 

be  issued  in  a  chancery  suit  against  a  Ftandiilent  Uitentton — ^FrOQf. — Where 

resident   defendant    simply    upon  the  an  attachment  is  sued  out  in  chancery 

allegation  of  insolvency,  but  such  an  upon  the  ground  of  fraudulent  inten- 

attachment  will   depend  upon  the  ex-  tion  on  the   part   of  the  debtor,  the 

ecution  and  nulla  bona  return  at  law.  fraudulent  intention  must  be  shown  to 

Rich  V,  Catterson,  2  J.  J.  Marsh.  (Ky.)  have  existed  at  the  time  the  bill  was 

135.  filed,  and  proof  of  such  an  intention 

i.  Warner  xk    Everett,   7   B.    Mon.  after  the  attachment  issued  is  not  suf- 

(Ky.)  265.  ficient  to  sustain  such  a  bill.    Warner 

ConBtmetkni  of  Btatnte.  —  Under  a  v.  Everett,  7  B.  Mon.  (Ky.)  265. 
statute  providing  the  remedy  in  the  S.  Hartley  t*.  Bloodgood,  16  Ala.  237. 
case  of  removal  of  property  with  the  Attediinent  agalnit  Boat — Owner  as 
intention  to  hinder,  delay,  and  defraud  Party. — When  a  pilot  of  a  steamboat 
creditors,  etc.,  a  bill  will  not  lie  to  at-  files  a  bill  of  attachment  for  wagesdue 
tach  a  steamboat  about  to  leave  a  port  him  under  a  statute  creating  a  lien  for 
in  one  state  for  a  port  in  another  state  such  services,  the  action  is  one  purely 
in  the  due  course  of  her  business  be-  in  rem,  against  the  boat,  and  the  owner 
tween  such  states.  The  removal  con-  of  the  boat  need  not  be  made  a  party, 
templated  by  such  an  act  is  a  perma-  In  such  an  action  the  process  may 
nent  one.  In  such  a  case  the  bill  must  issue  against  the  "owners  of  the  steam- 
show  the  fraudulent  intention  on  the  boat  (naming  the  steamboat),''  and  is 
part  of  the  debtor,  or  the  extent  or  val-  sufficiently  returned  and  executed 
nation  of  the  property  owned  by  him  in  upon  the  master  (naming  him)  who  is 
thestate,soas  to  show  that  there  iscause  a  part  owner.  The  presumption  is 
to  apprehend  that  the  complainant  will  that  the  parties  in  charge  of  the  boat 
be  hindered  or  delayed  in  the  collection  are  the  agents  or  owners  thereof,  and 
of  his  debts,  or  that  there  is  an  inten-  an  order  of  the  chancery  court  for  its 
tion  to  hinder  or  delay  the  creditor  in  seizure  would  be  sufficient  notice  to 
thecollectionofhisdebts.  Montgomery  the  owners  to  afford  them  an  oppor- 
v.Tilley,  i  B.  Mon.  (Ky.)  158.  tunity  to  resist  the  attachment.    Page 

8.  Wlien  an  Attachment  BUI  Is  Fatally  v.  Long,  4  B.  Mon.  (Ky.)  122. 

DefecttTO,  the  attachment  will  be  dis-  4.  Blackburn    v.   Clarke,    85  Tenn. 

solved  without  leave  to  amend  so  as  506;     Lane    v.     Marshall,    i    Heisk. 

to  perfect  the  grounds  for  the  attach-  (Tenn.)  30. 

ment,  because  the  attachment  must  be  Absenco  of  Tnutoo — Dooreo  fiir  Sal0.— 

properly  issued  in  the  first  instance.  When   an   equitable   estate    is  levied 

It   is  the  attachment  properly  issued  upon,  the  trustees  are  necessary  par- 

which  gives  the  plaintiff  standing  in  ties,   and  in  their    absence  a  decree 

court.    Saunders  v.   Cavett,    38   Ala.  against  the  property  will  not  be  rcn- 

56;  Wiggins  v.  Armstrong,  ^  Johns,  dered.     A  personal  decree  will  be  ren- 

Ch.  (N.  Y.)  144;  Sanders  v.  Watson,  dered    against  the  nonresident  where 

14  Ala.   198 ;  Buford  v,  Francisco,  3  he  appears  in  the  cause.    Chapman  v. 

Dana  (Ky.)  68.  Pittsburgh,  etc.,  R.  Co.,  18  W.  Va.  193. 

AUegationa    In    Amended    Petition. —  The  Leseee  is  not  a  necessary  party 

Grounds  for  the  attachment  must  exist  to  an  attachment  bill  filed  against  the 
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garnishee  cannot  be  h^Id  unless  he  is  a  party.^ 

Jdnder  of  piAintilb. — ^ Where  several  plaintiff3  have  separate  and 
distinct  debts  against  one  person,  they  cannot  join  in  one  attach- 
ment bilU* 

VttltifurioiinLeM. — But  a  bill  for  attachment  is  not  objectionable  as 
multifarious  because  it  seeks  to  subject  different  funds  belonging 
to  the  debtor  in  the  hands  of  several  persons.* 

8.  How  Defendants  Brought  in. — Parties  to  an  attachment  bill 
should  be  served  with  process,  or,  if  nonresidents,  publication 
should  be  made  as  in  other  cases.^  But  if  a  nonresident  appears, 
a  personal  decree  can  be  rendered  against  him.'^  It  is  not  neces- 
sary that  the  order  of  publication  should  contain  the  facts 
necessary  to  be  set  out  in  the  publication  itself.* 

V.  Praxb  of  Bill— 1.  Allegations — a.  Grounds  of  Attach- 
ment.— An  attachment  bill  should  allege  one  or  more  of  the 
grounds  of  attachment  provided  by  statute,  either  in  the  language 
of  the  statute  or  in  language  which  imports  the  same  charge.'' 

lessor.    Chapman  v.  Pittsburgh,  etc.,  Levy  upon  Pn^erty  Necesoury. — An 

R.  Co.,  i8  W.  Va.  193.  attachment  was  sued  out  on  a  legal' 

1.  Chilicothe  Oil  Co.  v.  Hall,  4  W.  demand  and  was  returned,  **  no  prop- 
Va.  705.  erty  found."    The  ground  of  the  at- 

Trosteo  Procen — Neceoaity  for  Bom-  tachment  was  the  fraudulent  intention 
moiling  Tnutee. — A  bill  in  the  nature  on  the  part  of  the  defendants  to  remove 
of  an  equitable  trustee  process,  under  their  property  out  of  "the  common- 
Rev.  Stat.  Maine  77,  ^  6,  will  not  lie  wealth,  whereby  the  complainant 
unless  there  is  some  third  party  sum-  would  be  defrauded  and  hindered  in 
moned  as  equitable  trustee.  Lord  v.  the  collection  of  his  debt.  It  was  held 
Collins,  79  Me.  227 ;  Donnell  v.  Port-  that  the  jurisdiction  of  the  chancery 
land,  etc.,  R.  Co.,  73  Me.  567.  court  in  such  a  case  is  purely  in  rem, 

2.  Corrothers  v.  Sargent,  20  W.  and  no  authority  exists  to  decree 
Va.  351.  against    the  defendant   in  personam. 

Ttandiilent  OonToyaaoei. — Wheresev-  Farmer  v.  Bascom,  9  B.  Mon.  ( Ky. )  23. 

eral  persons  obtain  judgments  against  6.  Gilliland  7^  CuUum,  6Lea  (Tenn.) 

the  same   debtor  at   different  times,  534. 

they  may  join  in  one  action  in  equity  The   record   sufficiently   shows    the 

to  set  aside  a  fraudulent  conveyance  by  fact  that  publication  was  made  when 

such  debtor  and  to  subject  his  equitable  the  judgment  pro  confesso  recites  that 

interest  in  the  property  to  the  payment  **  publication  had  been  made  according 

of  their  debts  by  enjoining  payment  to  law."     Gilliland  v.  Cullum,  6  Lea 

of  proceeds  of  sale  without  joining  (Tenn.)  532.    And  see  generally  arti- 

thcrein  other  creditors  of  the  debtor,  cle  Publication. 

In  such  an  action  the  party  through  7.  Haynes  v.  Powell,  i  Lea  (Tenn.) 

whom     the     fraudulent     conveyance  347.     As  to  relief  based  on  statute,  see 

passes  is  not  a  necessary  party  to  the  article  Bills  in  EquixY,  vol.  3,  p.  355. 

action,  because  he  has  no  legal  or  eq-  Allegatloiui  In  the  Alternative. — Where 

uitable  interest  in  the  subject-matter,  several  grounds  of  attachment   exist 

Bomar  v.  Means,  37  S.  Car.  520.     See  under  a  statute,  the  bill  may  charge 

also  article  Creditors*  Bills,  vol.  5,  several   grounds    in    the    alternative, 

p.  536.  Haynes  v,  Powell,  i  Lea  (Tenn.)  347. 

*.  Alexander  v.  Taylor,   Phil.  Eq.  But  when  a  bill  charges  one  of  tne 

(N.  Car.)  36.     See  also  article  Mul-  grounds  of  attachment  and  some  other 

TiPARiousNsss.  fkct  not  provided  by  the  statute  in  the 

4.  Chapman  v,  Pittsburgh,  etc.,  R.  alternative,  the  allegations  are  not 
Co.,  18  W.  Va.  193.  sufficient  to  support   the  attachment. 

5.  Chapman  v.  Pittsburgh,  etc.,  R.  Haynes  v.  Powell,  1  Lea  (Tenn.)  347. 
Co.,  18  W.  Va.  193.  And  see  in  general,  as  to  allegations 
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b.  Nature  of  Estate  Sought  to  be  Reached.  —  While 

equitable  estates  may  be  subjected  by  attachment  in  equity,  it  b 
held  that  the  bill  must  be  framed  with  that  view,  otherwise  the 
attachment  is  taken  to  have  been  levied  upon  the  legal  estate.^ 

c.  Amount  of  Indebtedness. — The  amount  of  indebtedness 
to  be  satisfied  should  be  made  certain  by  a  specific  allegation.* 

2.  Prayer. — As  a  general  rule,  no  relief  can  be  granted  under  a 
bill  in  chancery  if  none  be  asked ;'  but  in  attachment  bills,  not 
being  according  to  the  usual  chancery  practice,  and  under  statutes 
making  provision  for  that  particular  class  of  cases,  when  the  bill 
shows  a  ground  for  attachment  the  court  may  order  a  sale  of  the 
property  levied  upon  without  a  prayer  to  that  eflfect.* 

3.  Affidavit. — An  attachment  bill  should  be  sworn  to  in  con- 
formity with  the  statute,**  but  the  matters  necessary  to  be  swoni 

in  the  alternative  in  attachment  cases,  leaving  property  within  the  state,  if 

article  Attachment,  vol.  3,  p.  22.  the  bill  does  not  sufficientlj  allege  an 

1.  Hillman    i\    Werner,    9    Heisk.  indebtedness  the  defendant  adminis- 

(Tenn.)  586.  trator  by  answering  waives  the  insuffi- 

Effect  upon  Title  to  Property  Bold. —  cient  allegation.     Johnson  v.  Luckado, 

An  attachment  levied  upon  property  as  12  Heisk.  (Tenn.)  273. 

that  of  the  defendant,  unless  the  bill  is  Proof  of  Detyt. — In  an  attachment  suit 

framed  with  a  particular  view  of  reach-  in  equity  against  a   nonresident,  the 

ing  an  equitable  title,  will  be  taken  to  complainant    must     prove   his    debt 

attach  only  the  legal  interest,  and  if  whether  the  absent  defendant  appears 

the  defendant's  title  therein  is  only  an  or  not.    Piatt  v.  Howland,  10  Leigh 

equitable   one,    a    sale    under  a  levy  (Va.)  531. 

would  convey  no  title.     Lane  v.  Mar-  S.  Lewis  v.  James,  8  Humph.  (Tenn.) 

shall,  I  Heisk.  (Tenn. )  30.  537.     See  also  articles  Bills  in  Eq; 

8.  Kirksey  v.  Fike,  27  Ala.  383.  uity,  vol.  3,  p.  346;    Praybr  for  Rr- 

Under  a   statute  providing  for    at-  lief. 

tachment  **  in  an  action   for  the  recov-  4.  Lewis  i».  James,  8  Humph.  (Tenn.) 

ery  of  money,"  an  attachment  is  im-  537. 

providently    granted    in  an  action  of  Prayer  for  Injimctlon  Buffloleiit.— Un- 

an  equitable  nature,  where,  from  the  der  Act  Ala.  1846,  an  attachment  bill 

character  of  the  action,  no  averment  in  may  be  filed  against    a    nonresident 

the  affidavit  or  complaint  is  made  as  debtor,  and  where  the  bill  only  prays  an 

to   the  amount  due  the   plaintiff,    as  injunction  it  is  sufficient  to  bring  the 

where     tlie     ascertainment     of     such  property  of  the  nonresident  debtor  un- 

amount  depends  upon  an   accounting,  der  the  control  of  the  court.     Hartley 

Guilhon  v.  Lindo,  9  Bosw.  (N.  Y.)6o3.  v,  Bloodgood,  16  Ala.  237. 

EYldence    of    Nulla   Bona   Betom. —  6.  Webb  v.  Read,  3  B.  Mon.  (Ky.) 

Where  a  bill  is  filed  on  a  nuHa  bona  119;  McGown  r.  Sprague,  23  Ala.  524; 

return  of  an  execution  at  law,  such  Sims  v.  Charleston  Bank,  3  W.  Va.  420. 

return  is  prima  facie  evidence  that  the  Nonresldence. — It  is  error  to  proceed 

demand  is  still  unpaid.   Lewis  t;.  C^in-  to  decree   in   an  attachment  suit  in 

ker,  2  Mete.  (Ky.)  286.  chancery  against  a  nonresident  defend- 

Amendment  as  to  Indebtednees. — H  it  ant  without  affidavit,  as  required  bj 
is  material  to  aver  in  the  bill  for  at-  statute,  of  the  nonresidence  of  such  de- 
tachment upon  a  nulla  bona  return  fendant.  Brien  v.  Pittman,  12  Leigh 
that  the  debt  demanded  is  still  due  and  ( Va. )  382. 

unpaid,   such    an    averment  may    be  Walrer  by  Appearance  of  NonreeUnt 

made  by  amendment  after  attachment.  — When  a  nonresident  defendant  aii- 

Lewis  V.  Ci^iiinker,  2  Mete.  (Ky.)  286.  swers  an  attachment  bill   and  admits 

Waiver    of  Xnenfflclent   Allegation.  —  his  nonresidence,  such  an  admission 

Under  a  statute  providing  for  an  at-  dispenses  with    the  necessity  of  the 

tachment  where  a  person  liable  for  a  affidavit   required  by   statute.     Brien 

debt  and  residing  out  of  the  state  dies  v.  Pittman,  12  Leigh  (Va.)  382. 
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to  need  not  be  set  out  in  a  separate  affidavit  when  they  are  fully 
set  out  in  the  bill  which  is  sworn  to,^  or  when  they  appear  in  the 
affidavit  attached  to  the  bill.' 

TL  TebBohd — 1.  Indemnity  Bond. — A  usual  condition  precedent 
to  the  granting  and  issuance  of  an  attachment  either  at  law  or  in 
equity  is  the  execution  of  the  indemnity  bond  prescribed  by 
statute,  and  a  bill  filed  for  an  attachment  must  be  supported 
by  the  required  bond.'  Such  bond  need  not,  however,  literally 
conform  to  the  words  of  the  statute.* 

2.  Delivery  Bond. — A  bond  is  also  sometimes*  provided  which 
may  stand  in  lieu  of  the  property  attached  and  the  operation  of 
which  is  to  leave  the  property  in  the  possession  of  the  party  in 
whose  hands  it  is  found.  The  object  of  such  a  bond  is  to  secure 
the  property  attached  to  the  satisfaction  of  the  demand  in  the 
event  the  attachment  prevails.'' 

AffldETlt  as  at  Law. — Under  the  Ala.  Bond  bttfiare  Deoree  fiir  Bale. — In  an 
Act  of  1856,  providing  for  attachments  attachment  suit  in  equity  the  court 
in  chancery  courts  in  certain  cases,  should  not  decree  a  sale  of  the  lands  of 
andjfurther,  that  *  *  the  provisions  of  the  the  nonresident  debtor  until  bonds 
statutes  now  in  force  in  reference  to  with  good  security  in  double  the  value 
attachments  at  law  must  be  observed  of  the  land  are  given.  The  law  which 
in  the  issuance  of  such  attachments,"  requires  the  valuation  of  the  land  de- 
the  complainant  must  make  affidavit  creed  to  be  sold  and  that  a  bond  be 
as  in  cases  at  law  that  the  wrif  of  at-  given  is  intended  to  furnish  the  court 
tachment  is  not  sued  out  for  the  pur-  with  the  evidence  by  which  a  complete 
pose  of  vexing  or  harassing  the  defend-  indemnity  can  be  provided  for  the  de- 
ant.    Saunders  v,  Cavett,  38  Ala.  55.  fendant  m   the  event    the    decree    is 

As  to  Amount  Dae. — In   Alabama  it  afterwards  set  aside.  Brient;.Pittman, 

was  held  that  an  attachment  bill  is  not  12  Leigh  (Va.)  383. 

sustainable  where  there  is  no  affidavit  Snbetitation  of  Good  for  Bad  Bond. — 

as   to  the  amount  due.     Kirksey  v.  The  fact  that  the  indemnity  bond  is 

Fike,  37  Ala.  383.  not  good  will  not  make  an  attachment 

AAdaTlt  by  Agent  or  Attorney. — ^The  issued    thereon    void,  but  the  court 

affidavit  required  by  Act  Ala.  1846  in  may  permit  a  good  bond  to  be  given, 

attachments  in  equity  may  be  made  by  Nutter  v.  Connet,  3  B.  Mon.  (Ky.)  201. 

an  agent  or  attorney.     Flake  v.  Day,  4.  Nutter  v.  Connet,  3B.Mon.  (Ky.) 

22  Ala.  132.  201. 

1.  Scott  v.  Doneghy,  17  B.    Mon.  Unanthorlied    Condlttoni.  —  But    no 
(Ky.)  324.  conditions  can  be  inserted  in  such  a 

Amonnt  of  mdebtedness. — When  the  bond   which  are  not  imposed  by  the 

amount  of  the  indebtedness  is  set  out  statute,  and  such  unauthorized  condi- 

in  the  bill  it  need  not  be  repeated  in  tions  will  not  be  binding,  though  the 

the  affidavit.  Foster  t;.  Hall,  4  Humph,  bond  will  be  valid  and  binding  as  to 

(Tenn.)  346.  the   conditions  authorized.     Ranning 

2.  St.  Marys*  Bank    v,  St.  John,  25  v.  Reeves,  2  Tenn.  Ch.  263. 

Ala.  613.  5.  Bell  v,  Pearce,  i  B.  Mon.  (Ky. )  73. 

S.  McGown  V,  Sprague,  23  Ala.  524.  Order  of  Snrety'f  Liability. — When  a 

Wbere  No  Indemnity  Bond  1b  Beqnlred  steamboat  is  attached  to  enforce  a  lien 

by  statute,  the  court  may  in  its  discre-  of  the  pilot  under  a  statute,  and  the 

tion,  upon  issuing  the  order  for  the  at-  master  of  the  boat  enters   into  a  re- 

tachment,  require  such  bond  to  be  given,  plevy  bond  for  the  forthcoming  of  the 

But  in  such  a  case  the  discretion  of  boat,  upon  final  decree  for  the  com- 

the  court  will  not  be  reviewed  where  plainant  the  court  should  not  order  a 

the  bond  required  was  for  the  indem-  rule  made  and  served  upon  the  surety 

nity  of  only  a  part  of  the  defendants,  in  such  replevy  bond  to  pay  the  amount 

Knox  v.  Atterberry,  3Dana  (Ky.)  580.  of  the  decree,  although   the  bond  is 
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liw  of  AttMhimt  EQ  UI TABLE  A  TTA  CHMENT.         ProeMdhgi. 

▼n.  Lcor  OF  ATTAGSMnr. — Process  of  attachment  issued  in  a 
suit  in  equity  is  served  in  "the  same  manner  as  in  actions  at  law,^ 
and  the  lien  of  attachment  in  equity,  a^  at  law»  is  fixed  upon  the 
prbptrty  attached  from  the  tlnie  the  levy  is  made.  See,  for  a 
treatment  of  the  law  upon  this  subject,  article  Attachment, 
jfVm.  and  Eng.  Encyc.  of  Law,  second  edition. 

Tin  FMGSEDnreB  after  Bnx  IIled— 1.  defense  to  Bill— Vattm 
in  Al>ittement — Whetie  the  nonexistence  of  the  alleged  ground  o! 
attachment  is  held  to  be  matter  in  abatement,  it  must  be  specially 
pleade(i  as  in  other  cases.  Pleading  to  the  merits  will  waive  such 
matters.*  But  upon  overruling  a  plea  in  abatement  to  an  attach- 
ment Bill,  the  defendant  is  entitled  to  leave  to  answer  the  bill.* 

B7  eanlflliM. — A  garnishee  in  an  attachment  bill  against  a  non- 
resident may  set  up  an  equitable  defense  to  show  that  in  equity 
he  is  not  indebted  to  the  absent  defendant.^ 

joint  and  several  and  the  principal  and  will  waive  matters  in  abatement  Ken- 

surety  are  severallr  liable  thereupon,  drick  v.  Davis,  3  Coldw.  (Tenn.)  524. 

but  if  both  are  within  the  jurisdiction  BnAoleiioy  of  Flea. — A  plea  in  abate- 

of  the  court  the  rule  should  be  made  ment  to  an  attachment  bill  which  denies 

upon  both.     Page  v.  Long,  4  B.  Mon.  seriatim    each   allegation  in  the  bill 

(Kt*.)  132.  upon  which  the  attachment  is  based  is 

Dlsdiaxge  of  Surety. — Where  goods  sufficient.    Klepper  v.  Powell,  6  Heisk. 

ax'eattachedunderk  bill  of  one  creditor,  (Tenn.)  503.  ' 

a  delivery  bond  executed,  and  a  subse-  Ai&davlt  by  Agent. — A  plea  in  abate- 

quent    attachment  levied   by  another  ment  maybe  sworn  to  by  an  agent,  and 

creditor,  and,  by  consent  of  me  parties  the  plea  need  not  affirmatively  show 

to  both  suits,  the  goods  arfe  sold,  the  the  fact  of  the  agency.    Klepper  v. 

surety  on  the  delivery  bond  in  the  first  Powell,  6  Heisk.  (Tenn.)  503. 

suit  is  dischai^^ed.     Bell  v.  Pearce,  i  S.  K^ndrick    v.    Davis,    3  Coldw. 

B.  Mon.  (Ky.)  73.  (Tenn.)  524. 

Attaobment  a^iixut  Executor  or  Ad-  Remedy  of  Absent  Defendant— F/r- 

ndsistrfttor — Bffsct  of  Ofdclal  Bond. — An  ginia. — When  k  complainant  in  an  at- 

attachment  may  be  discharged  on  mo-  tachment  suit  takes  a  decree  without 

tion  of  an  administrator  or  executor  proving  his  debt,  though    it  is  not 

without  security,  upon  the  principle  regular,  the  absent  defendant  cannot 

that  hrs  official  bond  as  executor  or  ad-  attack  the  decree  by  appealing,  but 

ministrator  stands  in  the  place  of  such  must  come  in  and  file  his  answer,  upon 

bond.     Wilson  v,  Wilson,  i  Hen.  &  which  issue  may  be  joined  and  wit- 

M.  (Va.)  16.  n^sses  examined,  and  proceed  to  have 

'  1.  Squire  v.  Lincoln,  137  lyiass.  403.  the    cause    reheard    and   the  decree 

Dnty  of  Officer — Order  of  Levy. —When  rescinded    if  "it   should  prove  to  be 

several  attachment  bills  are  filed   by  erroneous;   this   is  his  only   remedy 

different  creditors,  it  is  the  duty  of  the  under  the  statute.     Piatt  v.  Howland, 

officer  to  levy  the  attachments  in  the  10  Lieigh  (Va.)53i. 

dk-der    in  which  they  come  into  his  4.  Glassell  v,  Thomas,  3  Leigh  (Va.) 

hands.  Clay  v,  Scott,  7  B.  Mon.  (Ky.)  127.     And  see  in  general  article  Gar- 

554.  NISHMENT. 

8.  Bittick    V.    Wilkins,     7     Heisk.  Appeal  by  Oamlaliee.— In  an  attach- 

(Tenn.)  311 ;  Foster  i).  Hall,  4  Hiihiph.  meht  suitbrought  against  a  nonresident 

(Tenn.)     346;    Haynes    r.    Powell,   i  debtor  and  against  a  resident  as  gar- 

L6a  (Tenn.)  347.  nishee,  a  decree  was  rendered  against 

Defenses  Bmbraoed  1b  Answer. — Code  the  nonresident  debtor  for  the  amount 

Tenta.,  $3456,  aiithbrizing  the  incor-  of  the  debt  and  against  the  garnisheefor 

poration  in  an  answer  of  all'  matters  of  the  amount  in  his  hands  due  such  debt- 

d^fe'nse,  does  hot  embrace  matters  in  or.     It  was  held  that  an  appeal  by  the 

abatement ;  but  they  must  be  specially  garnishee  did  not  bring  up  the  case  as 

pleaded^  as  an  answer  to  the  merits  to  the  nonresident  defendant,  and  upon 
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PmMdiiici  After    EQUITABLE  A  TTA  CHMENT.  BiU  nud. 

S.  PiMolutidn  of  Attachment.— The  circumstances  under  which 
an  attachment,  in.  equity  may  be  dissolved'  are  also  largely  regu- 
lat^  by.  statute;.^ 

8.  Order  for  Sale  and  Distribiltion.-r-The  court  should  not  under 
one  attachment  order  real  estate  to  be  sold  subject  to  another 
attachment  when  the  amount  for  which  the  lahd  is  liable  under 
such  other  attachment  has  not  been  ascertained  and  it  does  not 
appear  that  such  other  attachment  has  been  sustained;'  and  when 
money  arising  from  the  sale  of  attached  goods  is  sought  to  be 
withdrawn  by  the  party  in  whose  favor  the  decree  is  rendered, 
notice  should  be  given  to  the  opposite  party,  and  an  opportunity 
afforded  him  to  appear  and  resist  such  an  order  or  to  pray  an 
appeal.' 

such  appeal  the  garnishee  could  not  Death  of  NonreBldent  Debtor. — When 

question    the    merits   of    the    decree  the  estate  of  a  nonresident  debtor  is 

against  the  absent  defendant,  but  onlj  levied  upon  hy  attachment  in  an  equity 

so  much  of  the  decree  as  affected  his  suit,  his  death  subsequent  to  the  levy 

own  rights.     Heffernan  v.  Grymes,  2  will  not  operate  to  dissolve  the  attach- 

Leigh  (Va.)  512.  ment.    White  v.  Sheriff,  7  W.  Va.  324. 

Inter^Leadem. — When  a  suit  in  the  2.  Such  action  appears  prejudicial  to 
nature  of  a  foreign  attachment  is  begun  the  rights  of  the  complainant  because 
by  a  bill  in  equity  against  a  nonresi-  no  prudent  man  would  bid  for  land  sub- 
dent  debtor  owning  land  within  the  ject  to  a  lien  for  an  unknown  amount. 
state,  interpleaders  who  come  into  the  Davidson  v.  Simmons,  11  Bush  (Ky.) 
cause  by  petition  setting  up  that  they  334. 

have  an  interest  in  the  debtor's  prop-  Sale  of  Land — Prospeotive  Rents  and 
erty  within  the  state,  cannot  by  plea  Profits. — It  is  not  necessary  or  proper 
set  up  for  the  absent  debtor  that  he  is  in  an  attachment  suit  in  equity  to  direct 
a  resident  of  the  state  in  which  the  an  inquiry  whether  the  rents  and  prof- 
suit  is  brought,  until,  by  their  answers,  its  of  the  real  estate  attached  will  pay 
they  have  shown  their  interest  in  the  the  debt  within  a  reasonable  time, 
litigation.  Smith  v.  Hunt,  2  Rob.  Curry  v.  Hale,  15  W.  Va.  879. 
(Va.)  205.  Personalty  861d  Pint. — Upon  an  at- 

1.  Avpearanee  and  Bxecntioa  of  Bond,  tachment  bill  filed  on  a  return  of  nulla 

— Where  a  nonresident  debtor  appears  bona  on  an  execution  at  law,  it  was 

in  an  attachment  suit  in  chancery  and  held  error  for  the  court  to  order  the 

gives  the  bond  required  by  the  statute  sale  of  real  estate  without  first  subject- 

and   answers,   the  attachment    levied  ing  the  personal  assets  of  the  debtor, 

on  his  property  is  discharged.     Tier-  or  ascertaining  that  there  were  none. 

nans  v.  Schley,  2  Leigh  (Va.)  28.  Davidson  v.  Simmons,  11  Bush  (Ky.) 

Avpearaace  without  Bond  by  Consent.  334. 
— Under  a  statute  discharging  an  at-  Attacbment  by  Snrety. — The  object 
tachment  upon  the  coming  in  of  a  non-  of  the  Act  Ky.  1828  was  to  prevent  a 
resident  and  filing  the  required  bond,  removal  of  the  property  of  the  princi- 
the  attachment  will  be  discharged  pal  debtor,  and  where  the  bond  is 
where  the  complainants  consent  that  given  for  the  forthcoming  of  the  prop- 
such  nonresident  defendant  may  ap-  erty  the  court  cannot  render  a  decree 
pear  and  answer  without  executing  ordering  the  sale  of  the  property  be- 
such  a  bond.  Tiernans  v.  Schley,  2  fore  the  debt  is  paid  by  the  surety. 
Leigh  (Va.)  28.  Where  there  is  an  allegation  that  the 

Senrleo  of  Subpcsna. — The  fact  that  debt  has  been  paid  by  the  surety  he 

after  an  attachment  upon  the  property  may  have  a  personal  decree  against  a 

of  a  nonresident  debtor  such  nonresi-  principal  debtor  or  a  decree  for  the 

dent  is  casually  within  the  jurisdiction  surrender  of  the  property.     Buford  v. 

of  the  court  and  is  served  with  proc-  Francisco,  3  Dana  (Ky.)  68. 

ess,  will  not  discharge  the  attachment.  3.  Morrow    v.    Smith,   4    B.    Mon. 

Lewis  V.  Quinker,  2  Mete.  (Ky.)  286.  (Ky.)  99. 
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VMMdiBffiaftir    EQUITABLE  ATTACHMENT.  vniM 

4.  WrongM  Attaehment — ^Motion  for  Samagef . — ^The  court  in 
which  the  attachment  bond  is  executed  has  the  power  to  ascertain 
and  assess  the  damages  accruing  by  reason  of  a  wrongful  attadi- 
ment,  and  when  an  attachment  bill  is  dismissed  it  is  held  that  the 
defendant  may  move  in  that  proceeding  against  the  complainant 
for  damages.^  Upon  such  a  motion  for  damages  upon  the 
dismissal  of  an  attachment  bill,  the  burden  of  proof  is  upon 
the  defendant  to  show  the  damage.* 

X.  It  is  not  nece^ssarj  that  the  defend-  sustained  for  the  wrongful  suing  out 
ant  should  proceed  in  a  separate  action  of  the  attachment  and  iDJuzxrtion,  and 
for  this  purpose.  The  motion  is  a  sub-  the  reference  was  properlj  confined 
stitute  for  a  separate  action.  The  court  to  such  damages.  Upon  such  a  refer- 
in  which  the  attachment  bond  is  exe-  ence  the  burden  is  upon  the  paity 
cuted  has  power  to  ascertain  and  assess  claiming  them  to  show  that  damages 
the  damages.  Macheca  v.  Panes!,  4  have  been  sustained.  No  evidence 
Lea  (Tenn.)  544.  was  offered,  and  the  master  reported 

An»Ml  from  Judgment  on  Motton. —  that    he  could    find    nothing  in  the 

Upon  dismissal  of  an  attachment  bill  papers  to  render  the  suretj  liable  for 

and    assessment  of   damages    bj  the  damages.     This  was  all  he  could  do. 

chancellor  on  defendant's  motion,  an  It  would  be  absurd  to  ask  him,  under 

appeal  from  the  judgment  on  the  mo-  the  rule  of  court,  to  refer  to  any  part 

tion  to  assess  damages  will  bring  up  the  of  the   record  to  support  a  negative 

decree  dismissing  the  attachment  bill,  statement  of  this  character.    But,  if 

Macheca  v,  Panesi,  4  Lea  (Tenn.)  5^.  there    is   evidence  in  the  record  to 

8.  Ranningt;.  Reeves,  2 Tenn.  Ch.  203.  show  that  the  master  was  in  error  in 

In    this    case  the   court  said:    "The  his  conclusion,  it  would  be  easy  for 

only  claim,  therefore,  of  the  defendant  the  defendant  to  call  attention  to  it. 

Dean,  if  he  have  any  at  all,  against  This  has  not  been  done,  either  by  ei- 

the  surety  on  the  bond  is  for  damages  ception  or  in  the  oral  argument." 
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EQUITABLE    DEFENSES. 

Bt  Johh  Lbbmax. 

L  TtKWzmnosHf  799*  • 
IL  The  Bight  to  Fleab  Equitable  BBnvflE,  8oa 

I.  A^  Common  Law,  800. 
3.    Under  Statute,  801. 

a.  The  General  Rule,  801. 

b.  Affirmative  Relief  in  Addition  to  Naked  Defense,  804. 

c.  Equity  in  Party  Unconnected  with  the  Pleader,  804. 

d.  ^ect  of  Want  of  Interested  Parties,  805. 

(i)    When  Affirmative  Relief  is  Sought,  805. 
(2)    When  Naked  Defense  is  Pleaded,  805. 
e.  Statutes  Applied  to  Replications,  805. 

m.  PiBADiHO  Equitable  Befeeses,  805. 

1.  Necessity  for  Setting  up  Equities,  805. 

a.  The  Rule,  805. 

b.  Naked  Defense  under  General  Denial,  806, 

2.  How  Equitable  Defenses  should  be  Pltsaded,  807. 

a.  In  General,  807. 

b.  Prayer  for  Relief,  807. 

(i)   When  Affirmative  Relief  is  Sought,  807. 

(2)  Naked  Defense  without  Prayer  for  Relief,  807. 

3.  ^ect  of  Failure  to  Plead  upon  Subsequent  Litigation,  808. 

4.  Effect  of  Pleading  as  Concluding  the  Defendant,  810. 

17.  DiBPOfiiTiov  07  Equities  oh  the  Tbial,  8io. 

1.  How  Determined,  810. 

2.  Burden  of  Proof  ,  811. 

CROSS-REFERENCES. 

As  to  Setting  up  Counterclaims  as  a  Defense,  see  article  SET-OFF  AND 
COUNTERCLAIM. 
Pleading  Estoppel,  see  article  ESTOPPEL. 

1  Befihitioh. — ^An  equitable  defense  in  an  action  at  law  is  a 
defense  based  upon  equitable  grounds,  that  is,  grounds  which, 
under  the  separate  administration  of  law  and  equity,  were  for- 
merly cognizable  only  in  courts  of  equity.* 

1.  I  Abbott's  Law  Diet.  433 ;  1  An-  Jndlolal  Conitruetlon. — Any  state  of 
Person's  Law  Diet.  330;  i  Brown's  facts  which  would  entitle  the  defend- 
LawDict  595.  ant,  in  a  proper  case,  to  a  reformation 
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The  Bight  to  Plead    EQUITABLE  DEFENSES.      Bivitaldf 


n.  The  Kioht  to  Plead  EaxnTABiE  Dsmrn — 1.  At  Conoum 
Law. — At  common  law  the  defendant  could  not  set  up  as  a 
defense  in  an  action  matters  which  were  purely  cognizable  in  a 
court  of  equity,  but  was  under  the  necessity  of  resorting  to  the 
latter  court  for  the  purpose  of  making  such  a  defense  effectual.^ 
This 'is  still  the  rule  in  some  jurisdictions  in  the  United  States 
where  it  has  not  been  provided  otherwise  by  statute.' 


of  the  instrument,  or  which  WQuldy  un- 
der the  former  practice,  if  set  up  in  a 
bill  for  that  purpose,  invoke  the  aid 
of  the  court  of  chancery  for  relief 
against  the  claim  or  title  put  forward 
by  the  plaintiff,  constitutes  an  equita- 
ble defense.  East  x).  Peden,  io8  Ind.  9^. 

The  provision  of  the  code  which  al- 
lows a  defendant  to  set  up  as  many 
defenses  or  counterclaims  as  he  may 
have  in  an, action  at  law,  whether  they 
be  such  as  are  denominated  legal  or 
equitable  under  the  former  system,  in 
its  enlarged  sense  means  nothing  less 
than  such  a  state  of  facts  as  would  in- 
duce a  court  of  equity,  in  the  exercise 
of  its  general  jurisdiction,  to  interfere 
with  and  restrain  the  action  at  law. 
Cramer  v.  Benton,  60  Barb.  (N.  Y.) 
225. 

Whatever  would  have  been  a  good 
ground  in  equity  for  restraining  th^ 
enforcement  of  a  covenant  or  decree- 
ing its  discharge  will  now  constitute 
a  good  equitable  defense  to  an  action 
on  the  covenant  itself.  McCreery  v. 
Day,  11^  N.  Y.  1. 

In  Prothero  v,  Phelps,  2  Jur.  N.  S. 
175,  Turner,  L.  J.,  said :  "  The  expres- 
sion *  equitable  grounds,'  as  I  under- 
stand this  enactment  [section  83  of  the 
Common  Law  Procedure  Act],  means 
grounds  depending  on  the  laws  by 
which  courts  of  equity  are  governed, 
and  not  on  the  course  of  practice  of 
those  courts." 

The  Test — Pennsylvania. — Where  a 
defendant  interposes  an. equitable  de- 
fense, the  test  is,  would  a  court  of 
chancery,  if  there  were  such  a  court 
in  Pennsylvania,  grant  the  relief  to 
the  defendant  upon  the  facts  set  up  in 
his  .defense?  If  the  chancellor  would 
refuse  the  relief  and  leave  the  defend^ 
ant  to  his  remedy  at  law,  then  the 
facts  set  up  will  not  be  available  as  an 
equitable  defense.  Murphy  v.  Hubert, 
i6  Pa.  St.  57. 

1.  Doe  f .  Wrootj  5  EajJt  132;  Scho- 
ley  I'.  Mearns,  7  East  148;  Braddick    derbilt,  25  T^.  J.  L,  482. 
r.  Thompson,  8  East  344;  O' Kelly  z;.         Tennessee. — Furguson   v.  Coward, 
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Sparkes,  10  East  369 ;  Britten  v.  Per- 
rott,  2  Cromp.  &  M.  597. 

2.  lilinois, —^olx^son  v.  Watson,  87 
111.  540; 'Wheeler  v.  Frankentlial,  78 
111.  127;  Warner  v.  Hale»65  III..395; 
Blake  v.  Fash,  44  111.  302;  St.  Louis 
Nat.  Stock  Yards  t».  Wiggins  FenrCo., 
102  111.  519;  Baltimore,  etc.,  R.  Co.  r. 
Illinois  Cent.  R.  Co.,  137  III.  9;  Fin- 
Ion  T'.  Clark,  118  111.  34;  McGinnis  v. 
Femandes,  126  111.  228;  Kirkpatrick  p. 
Clark,  132  111.  342;  Oldham  r.  Pfleger, 
84  111.  102 ;  Mills  V.  Graves,  38  III.466; 
Wales  v.  Bogue,  31  111.  464. 

il//V;/i*^<7/i.— Whiting  v.  Butler,  29 
Mich.  122 ;  Buell  v.  Irwin,  24  Mich. 
149;  Harrett  v.  Kinney,  44  Mich.  457; 
Ryder  v.  Flanders,  30  Mich.  336;  Con- 
rad r.  Long,  33  Mich.  78;  JefFerjr. 
Hursh,  42  Mich.  563;  Hayes  r.  Liv- 
ingston, 34  Mich.  384;  McKavr.  Wil- 
liams, 67  Mich.  547 ;  Geiges  r.  Grelner, 
68  Mich.  155;  Michigan  Land,  etc., 
Co.  V,  Thoney,  89  Mich.  232. 

^ew  yerse^'. — Den  v.  Dimon,  10  N. 

i.  L.  158;  Mulford  V.  Peterson,  35  N. 
.  L.  129.    Under  Act  New  Jersey,  1871 
(Revision  38o,ii6),**  in  any  action  upon 
any  instrument  in  writing,  under  seal, 
the  defendant  in  such  action  roaj  plead, 
and  set  up  as  a  defense  tlaerein,  fraud 
in  the  consideration  of  the  contract," 
and  in  1875  it  was  further  enacted  that 
in  every  action  upon  a  sealed  instru- 
ment,   the  seal   should   be  onlj  pre- 
sumptive    evidence    of    a    sufficient 
consideration.    The  modifications  are 
ojily  operative    in    the   specified  in- 
stances, viz.:  .first,  when  the  suit  is 
founded  upon  the  sealed  instrument, 
and  second,  when  it  is  resorted  to  for 
the    purposes    of    a  set-off.    Dundee 
Chemical   Works  v.  Conner  (K.  J)> 
12  Atl.  Rep.  714;,  and  before  the  act 
of  1 87 1  fraud  in  the  consideration  of  a 
sealed  in.strument  could  not  be  set  up 
in  an  action  at  law.     Lord  v.  Brook- 
field,  37  N.  J.  L.  553,  fi/iVRoge«^- 
Colt,. 21  N.  J.  L.  19;  ,Stryker  v.  Van- 


The  Bight  to  PlMul    EQUITABLE  DEFENCES.       SqvitobU  DeftsM. 

In  the  United  sutee  Gonrti. — The  common-law  rule  is  still  adhered 
to  in  the  United  States  courts,  notwithstanding  the  state  statutes 
to  the  contrary.^ 

2.  Under  Statute — a.  The  General  Rule. — The  right  to  plead 
an  equitable  defense  in  an  action  at  law  is  generally  conferred  by 
legislative  enactment,  and  there  are  very  few  jurisdictions  at  this 
day  where  such  statutes  are  not  in  force.  This  is  true  in  most 
of  the  United  States,  not  only  in  those  where  the  law  and  equity 
jurisdiction  are  blended  under  the  code,^  but  also  in  those  which 

la   Heisk.  (Tenn.)  573;   Langford  v,  2.  Seethe  statutes  and  codes  of  the 

Love,  3  Sneed  (Tenn.)  311 ;  Campbell  various  states,  in  addition  to  the  foi- 

-v,  Campbell,  3  Head  (Tenn.)  328.    See  lowing  authorities : 

also,  under  a  statute  in  Tennessee,  Mc-  Arizona,  —  Houghtaling  v,  Ellis,! 

Lean  v,  Houston,  2  Heisk.  (Tenn.)  37,  Arizona  384. 

as  to  pleading  failure  of  consideration  California. — Spencer  v.  Vigneaux, 

by    reason    of    fraud.     For    pleading  20  Cal.  448;  Willis  z;.  Wozencraft,  22 

failure  of  consideration,  see  also  article  Cal.  616;  Hough  v.  Waters,  30  Cal. 

Contracts,  vol.  4,  p.  948.  311 ;  Dom  v.  Baker,  96  Cal.  207 ;  Hyde 

See  also,  before  the  statutes  permit-  v.  Mangan,  88  Cal.  319;  Central  Pac. 

ting  defenses  of    this   nature:   Smith  R.  Co.  v,  Mudd,  59  Cal.  590;  Meeker 

x;.  Allen,  i  Blackf.  (Ind.)  23;  Page  v.  v.  Dalton,  75  Cal.   154;  Arguello  v. 

Cole,  6  Iowa  153;   Jackson  v,    Rob-  Hours,  67  Cal.  450;  Morrison  v.  Wil- 

erts,  7  Wend.   (N.   Y,)  83;  Smith  t;.  son,  13  Cal.  494. 

Pierce,  2  Johns.  (N.  Y.)  221;  Jackson  Colorado.  —  Salsburj  v,  Ellison,  7 

V.  Deyo,  3  Johns.  (N.  Y.)  422;  Faulk-  Colo.  304. 

ner  f.  Brockenbrough,  ^  Rand.  (Va.)  Georgia. — Clewis  v.   Hartman,  71 

345;  Taylor  v.   King,  6  Munf.  (Va.)  Ga.  810;  Turners.  Rives,  75  Ga.  608; 

358 ;  Wyche  v.  Mackfin,  2  Rand.  ( Va.)  Cook  v.  Pridgen,  45  Ga.  331 ;  Allison 

426.     See  also  article  False  Repre-  v.  Elder,  45  Ga.  17. 

SBNTATiONS  AND  DECEIT.  Idaho. — Wa  Ching  v»  Constantine, 

1.  Gibson  v.  Chouteau,  13  Wall.  (U.  i  Idaho  266. 

S.)   102;   Burnes  v.  Scott,  117  U.  S.  Indiana. — Vail  t;.  Jones, 31  Ind.  468; 

586;  Bacon  t;.  Howard,  20  How.  (U.  East  v.  Peden,   108  Ind.  95;  Cox  v, 

S.)  22;  Foster  v.  Mora,  98  U.  S.  4^8;  Ratcliffe,  105  Ind.  376. 

Greer  v,  Mezes,  24  How.  (U.  S.)  275;  Iowa.  —  Rosierz  v.   Van  Dam,    16 

Bennett  v.  Butterworth,  11   How.  (U.  Iowa    177;  Van   Orman  v.   Spafford, 

S.)  669;  Thompson  v.  Central  Ohio,  16  Iowa  186;   Thompsons.  Hurley,  19 

etc.,  R.  Companies,  6  Wall.   (U.  S.)  Iowa  335;  Penny  t;.  Cook,  19  Iowa  541 ; 

134;  Robinson  v.  Campbell,  3  Wheat.  Shawhan  v.  Long,  26  Iowa  491. 

(U.  S.)  212;  Van  Norden  V.Morton,  99  Kansas. — Goodman  v.  Nichols,  44 

U.  S.  380;  Northern  Pac.   R.  Co.  v.  Kan.  22. 

Paine,    119    U.    S.    5^;   Montejo  v.  Kentucky. — Dorsey  v,  Reese,  14  B. 

Owen,  i4Blatchf.  (U.  S.)325;  Parsons  Mon.  (Ky.)  127;  Morton  t;.  Dickson, 

V.  Denis,  7  Fed.  Rep.  317 ;  Church  v.  90  Ky.  572. 

Spiegelburg,  24  Blatchf.  (U.  S.)  541;  Minnesota. — Gates  v.  Smith,  2  Minn. 

Doe  V.  Aiken,  31  Fed.  Rep.  393 ;  Doe  v.  32 ;  McClane  v.  White,  5  Minn.  178. 

Roe,  31  Fed.  Rep.  97 ;  Buller  v.  Sidell,  Missouri. — Clyburn  v.  McLaughlin, 

43  Fed.  Rep,  n6;  Snyder  v.  Pharo,  25  106  Mo.  521 ;  Schuster  v.  Schuster,  93 

Fed.  Rep.  398 ;   Butler  v.  Young,    i  Mo.  438 ;  Allen  v.  Logan,  96  Mo.  591 ; 

Flipp.  (U.  S.)  276.  St.  Louis  v.  Schulenburg,  etc.,  Lum- 

Heceralty  of  B^leadlng  upon  Remoyal  ber  Co.,  98  Mo.  613 ;  Barlow  v.  Elliott, 

of  Cmm. — Where  an  answer  in  an  ac-  56  Mo.  App.  377 ;  Sebree  v.  Patterson, 

tion  at  law  in  a  state  court  prays  for  92  Mo.    458 ;    Tibeau   v,  Tibeau,   19 

equitable  relief,  although  such  an  an-  Mo.  78. 

swer  is  regular  under  the  state  statute,  Nebraska.  —  Blazier  v.  Johnson,  11 

if  the  case  is  removed  to  the  United  Neb.  406;    Stalnaker   v.  Morrison,  6 

States  court  it  is  necessary  to  replead.  Neb.  365 ;  Wanser  v.  Lucas,  44  Neb. 

LaMothe  Mfg.  Co.  v.  National  Tube  759. 

Works  Co.,  15  Blatchf.  (U.  S.)  432.  Nevada, — Rose  v.  Treadway,  4  Nev, 
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n#  sig&t  to  n«ftd    EQUITABLE  DEFENSES,      turntable  Mbbm. 

are  not  strictly  code  states,  though  they  have  adopted  a  reformed 
procedure,'  as  well  as  in  others  where  the  jurisdictions  of  law 
and  equity  are  preserved,^  though  the  scope  of  the  statutory 
right  is  not  the  ^me  in  tvety  state.* 

459;  South  End  Mln.  Co.  v.  Tlnney  Batb.  (N.  Y.)  215.    See  abtoo  KecUej 

(Nev.  1894),  35  P^^-  ^^P*  9^'  '^*  Union  Bank,  79  Va.  464.    Bat  it  is 

New  Tork, — Carpenter  v,  Ottley,  3  also  held  to  the  contrarj,  that  is,  that 

Lani.  (N.  V.)  455;  Traphagen  v.  Tra-  where    the    answer    sets   up  a  good 

phagen,  40  Barb.  (N.  Y.)  538;  Kenyon  equitable  defense  and  neither  sets  up, 

V.  Youlan  (Supreme  Ct.),  25  N.  Y.  St,  nor  attempts  to  set  up,  a  cause  of  ac- 

Rep.  300;  Auburn  City  Bank  t;.  Leon-  tion,  nor  asks  for  affirmative  reHef,  t 

ard,  20  How.  Pr.  (N.  Y.  Supreme  Ct.)  statute  of  limitations  applied  to  the 

193 ;  Haire  v.  Baker,  5  N.  Y.  362 ;  Crary  "  cause  of  action  "  cannot  be  pleaded 

t/i  Goodman,   12  N.  Y.  266;  Phillips  against  such  a  defense.    The  office  and 

V.  Gorham,  17  N.  Y.  275;   Hudson  v.  purpose  of  the  statute  is  to  bar  actions 

HudflOti,  I  Sheld.  (N.  Y.)  387;  Hunt  and  not  to  suppress  or  exclude  meit 

V.  Farmers'  L.  &  T.  Co.,  8  How.  Pr.  matters  of  defense.    Sebree  v.  Patter- 

(N.  Y.   Supreme  Ct.)   416;   Foot  v.  son,  92  Mo.  458.     See  also  Dutertrc  r. 

Sprague,  12  How.  Pr.  (N.  Y.  Supreme  Shalenberger,  21  Nev.  507. 

C^-)  355*  Hinman  i).  Judson,  13  Barb.  Beftote  Justice  of  the  feaca.— In  Ar- 

(N.  Y.)  629;  Burget  v,  Bissell,  i;  How.  kansas  it  is  held  that  no  jurisdiction  Is 

Pr.  (N.  Y.  Supreme  Ct.)  193;  6obson  vested  in  a  justice  of  the  peace  to  ad- 

it.  Pearce,  12  N.  Y.  164;   Hicksville,  minister  equitable   remedies.    Nattin 

etc.,  R.  Co.  V.  Long  Inland  R.  Co.,  48  v.  Riley,  54  Ark.  32;  Whitesides  v, 

Bafb.  (N.  Y.)  360;  Cramer  v,  Benton,  Kershaw,  4^  Ark.  380.     But  if  the  jus- 

60 Barb.  (N.  Y.)  225;  Dodson  v.  Pearce,  tice  have  jurisdiction  of  the  sobject- 

12  N.  Y.  157;  New  York  Cent.  Ins.  matter,  he  may  apply  and  enforce  e<iui- 

Co.  V.  National  Protection  Ins.  Co.,  14  table  principles,  and  in  a  replevin  suit 

N.  Y.90;  Meyer  v*  Lathrop,  73  N.  Y.  the  defendant  may  show  that  the  bill 

315 ;  Siemon  v.  Schurck,  29  N.  Y.  613 ;  of  sale  under  which  the  plaintiff  cliims 

Murray  v.  Walker,  31  N.  Y.  399;  Mc-  the  right  of  possession  of  the  person- 

Creery  v.  Day,  119  N.  Y.  8.  alty  was  intended  as  a  mortgage.  Nat- 

North    Carolina,  —  Ten  Broeck  v.  tin  v.  Riley,  54  Ark.  32. 

Orchard,  74  N.  Car.  409;  turner  v.  1.  Fisher  t;.  Burdett,  21  W.  Va. 630; 

Lowe,  66  N.  Car.  413 ;  Farmer's  Bank  Grayson  v.    Buchanan,  88  Va.  256; 

*.  Glenn,  68  N.  Car.  35;  Johnson  v.  Davis  v,  Teays,   3  Gratt.   (Va.)  275; 

McArthur,  64  N.  Car.  676;  Clark  v.  Watkins  v,  Hopkins,  13  Gratt.  (Va.) 

Clark,  65  N.  Car.  660;  Farmer  ir.  Dan-  743;   Dobson  v.  Culpepper,  23  Gratt 

iel,  82  N.  Car.  158;  Tuttle  v.  Harrill,  (Va.)  352;  Burtnerst'.Keran, 24 Gratt 

85  N.  Car.  462;  Stith  v.  Lookabill,  76  (Va.)  71. 

N.  Car.  465.  2.  Walls  v.  Endel,  20  Fla.  86;  Mar- 

South  Carolina, — McAliley  v.  Bar-  shall  v,  Bumby,  25  Fla.  623;  Johnston 

her,  4  S.  Cat.  48.  v.  Allen,  22  Fla.  225 ;  Florida  Cent.  R. 

South  Z^flo^t^/a.— Goldberg  t;.  Kidd,  Co.  v.  Bisbee,  18  Fla.  61 ;  Williams  r. 

5  S.  Dak.  169.  Peters,  72  Md.  585.  So,  also,  where  the 

Washington. — Ryan   v,  Fergusson,  two  jurisdictions  are  exercised  in  i^t 

3  Wash.  356.  same  form.     Cake  v,  Peet,  49  Conn. 

•  Wiiconsin. — Prentiss  v.  Brewer,  17  505;  Light  v.  Stoever,  12S. &R.(Pa) 

Wis.  642;  Fisher  v,  Moolick,  13  Wis.  431 ;  Murphy  v.  Hubert,  16  Pa.  St  57; 

321;  C^uinn   v.  Quirfn,  27  Wis.  172  j  Morgan  v.  Bank  of  North  America, 

Wilson  V,  Tafvis,  19  Wis.  601 ;  Mariner  8  S.  &  R.  (Pa.)  87 ;  Steigleman  v.  Jef- 

V.  Milwaukee,  etc.,  R.  Co.,  26  Wis.  88.  fries,  i  S.  &  R.  (Pa.)  478;  Peevr  r. 

t  See  also  article  Answers  in  Code  Hurt,  32  Tex.  154;  Herrmgton  r.  Wil- 

PLeading,  vol.  I,  p.  837.  Hams,  31  Tex.  463;   Hays  v.  Bonner, 

Bfltoet   of  Statate   of  Llmltattona.  —  14  Tex.  629;  Neil  f.  Keese,  5  Tex.'S; 

Where  &  right  to  demand  relief  in  a  Mitchell  v.   Zimmerman,  4  Tex.  78; 

court  of  equity  is  barred  by  the  statute  Fitzhugh  v.  Custer,  4  Tex.  391 ;  Smith 

of  limitations,  the  equitable  defense  v,   Doak,   3  Tex.    218;    McCarty  ^• 

upon  such  facts  cannot  be  set  up  in  an  Moorer,  50  Tex.  287. 

action  at  law.    Cramer  v,  Benton,  60  8.  Wlim  a  Legal  BefiBiLie  b  ATiiliUi< 
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TiMBifMioFtea    EQUITABLE  DEFENSES.      iksfiuEtiin  rmn^ 

Ip  iBfiMid  the  statutory  rule  ^.ermitting  equitable  defenses  in 
actio][is  a^t  law  ha^  existed  for  sotat  time.^ 

lylteBto  Title  in  »<oMMnt, — Unjder  statutes  making  equitable 
defenses  available  io  actiona  itt  law,  an  equitable  title  may  be  set 
up  in  defense  again»t  the  plaintiff 's.  legal  title,  and  many  of  the 
adjudications  touching  the  right  to  plead  equitable  defenses  in 
actions  at  lawf  under  such  statutes  have  arisen  in  actions  of 
ejectment^  upon  the  question  of  the  availability  of  an  equitable 
title  as  a  defense.^ 

-^It    is  held   in    Oregon  that  if  the  table  defenses,  estoppel  f« /aiV  ftiaj  be 
defendant  has  a  good  defense  at  law  pleaded  in   relation   to  land.     Clarke 
he  cannot  be  heard  to  set  up  an  equi-  v.  Huber,  25  Cal.  594;  Clyburn  v.  Mc- 
table  defense.     White  v,  Allen,  3  Ore-  Laughlin,  106  Md.  524;  St.  Louis  v, 
gon  107.  Schulenburg,    etc.,    Lumber  Co.,   98 
In  MarylaiMl,  section  83  of  article  75  Mo.  613;  Schuster  v,  Schuster,  93  Mo. 
of  the  code   altows  the  defendant  to  438;    Allen  v.  Logan,   96    Mo.  591; 
plead  as  an   equitable  defense  in  an  Roeder  v,  Fouts,  5  Wash.  136;  Moore 
action  at  law  such  facts  as  would  en-  v.  Browoiield,  10  Wash,  443 ;  Mariner 
title  him  to  relief  in  a  court  of  equitj  7'.  Milwaukee,  etc.,  R.  Co.,  26  Wis.  88. 
against  the  judgment  for  recovery,  and  But  under  the  statute  permitting  an 
unless  the  facts  pleaded  are  such  that  equitable  title  to  prevail  over  a  legal 
a  court  of  equity  would  restrain  the  title  where  there  is  written  evidence  of 
execution  of  the  judgment,  thej  cannot  the  contract,  the  terms  of  the  statute 
be  set  up  as  an  equitable  defense  in  an  must  be  complied  with,  that  is,  thete 
action  at  law.     Williams  v,  Peters,  72  must  be  a  written  contract,  and  estop- 
Md.  C85.  pel  in  pais  cannot  be  pleaded.    Suttle 
In  Hasaaehnaetto. — Under  the  Statute  v.  Kiphiyiond,  etc.,  R.  Co.,  76  Va.  290. 
of  1883,  c-  3^3)  h  ^4*  '*  ^^  defendant.  lA  intnola  it  is  said  that  though  there 
shall  be  entitled  to  allege  as  a  defense  is  considerable  conflict  of    authority 
anj  facts  that  would   entitle  him   in  upon  tlie  subject,  and  while  the  tend- 
equitr  to  be  absolutely  and  uncondi'  ency  of  modern  decisions  is  to  give 
tionaily  relieved  against  the  plaintiff's  effect  to  equitable  estoppels  affecting 
claim  or  cause  of  action,  or  against  a  real  estate  in  the  legal  forum  as  well 
judgment  obtained  by  the  plaintiff  in  as  in  courts  of  equity,  yet  the  decided 
such  action."    Barton  v,  Radclyffe,  149  preponderance  of  authority  is  the  other 
Mass.  279;  Roberts!;.  White,  146 Mass.  way,  and  that  to  allow  such  estoppels 
258;  Mason  v.  Mason,  140  Mass.  65;  to  avail  in  a  court  of  law  is  a  wide  de- 
Sherman  V.  Galbraith,  141  Mass.  442.  parture  from  the  fundamental  princi- 
In  Blioda  XsUnd  the  statute  only  en-  pies  which  distinguish  legal  from  eq- 
ables  the   defendant  at  law   to  avail  uitable  rights.     St.  Louis  Nat.  Stock 
himself  of  any  such  defense  as  without  Yards  v.  Wiggins  Ferry  Co.,   102  III. 
the  statute  he  could  have  availed  him-  519;  Baltimore,  etc.,  R*  Co.  v,  Illinois 
•elf  of  by  suit  in  equity.     If  the  defense  Cent  R.  Co.,  137  111.  9;  Blake  v.  Fash, 
set  up  is  one  which  should  not  have  44  111.  302. 

been  made  available  by  a  suit  in  equity,  In  Ifielilgan  the  rule  is  the  same  as 

it  is  not  a  proper  subject  for  an  equi-  in  Illinois,  and  the  equitable  estoppel 

table  plea.     Newport  Hospital  v.  Car-  cannot  be  pleaded  iti  ejectment.  Whit- 

ter,  15  R.  I.  285.  ing  v.  Butler, .  29  Mich.  122 ;  Ryder  v. 

1.  The  right  exists  under  section  83  Flanders,  30  Mich.  336.     . 

of  the  Common  Law  Procedure  Act  In  tiM  UHtbeil  tkttes  Oovrto.— In  Kirk 


(Prothero  v.  Phelps,  2  Jur.  N.  S.  175)»    v.  Hamilton,  102  U.  S.  76,  it  was  held 


*ng  notes  under  this  section.     See  also    the  doctrine  originated  in  ccwrts.  of 

article  Ejectment,  ante^  p.  260.  equity,  but  that  it  had  been  applied  in 

K*to9iMl  in  Pail — la  QectoMnt. — Un-    cases  of   law,  citing  with  approvai, 

dcr  the  statutory  rijpht  to  plead  equi-    Dickerson  v.  Colgrove,  100  U.  S.  578. 
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n«  Bight  to  PlMd    EQUITABLE  DEFENSES.      x^aitaUs 

b.  Affirmative  Relief  in  Addition  to  Naked  Defense. 

— In  some  of  the  states  the  defendant  is  entitled  to  use  his 
equitable  defense  for  the  purpose  of  defeating  the  plaintiff's 
cause  of  action^  and  at  the  same  time  may  seek  thereunder  any 
affirmative  relief  which  under  the  facts  he  would  formerly  have 
been  entitled  to  have  under  an  appropriate  pleading  in  a  court  of 
chancery.*  In  some  states  permitting  equitable  defenses,  on  the 
other  hand,  the  use  of  such  defenses  b  not  permitted  for  the 
purpose  of  obtaining  affirmative  relief  in  any  event,  but  it  is 
restricted  to  the  purpose  of  a  mere  defense.* 

c.  Equity  in  Party  Unconnected  with  the  Pleader.— A 
defendant  cannot  avail  himself  of  an  equity  in  another  party  with 
whom  he  fails  to  connect  himself.^ 

But  in  the  Utter  case  the  defense  was  8.  Massachusetts, — ^BartoD  v.  Rid- 
allowed  for  the  reason,  as  stated  bj  clriTe,  149  Mass.  279;  Roberts  v. 
Mr.  Tustice  Swayne,  that  estoppel  in  White,  146  Mass.  258;  Mason  v, 
fa  is  had  always  been  a  good  defense  in  Mason,  140  Mass.  65 ;  Sherman  v.  Gal- 
actions  at  law.  braith,  141  Mass.  442. 

1.  Suessenbach  v.  First  Nat.  Bank,  Or^-^^i*.— Spaur  v,  McBee,  19  Ore- 
5  Dak.  499;  Vail  t;.  Jones,  31  Ind.  469;  gon  80. 

Woodruff  V.  Garner,  27  Ind.  4;  East  Rhode  Island, — ^Hawkins  v.  Baker, 

V.  Peden,  108  Ind.  95;  Thompson  v.  14  R.  I.  139;   American  Bldg.  Loan, 

Hurley,  19  Iowa  335 ;  Rogers  v,  Gwinn,  etc., Co.  v.  Booth,  17  R.  I.  736. 

21  Iowa  59;  Goodman  v,  Nichols,  44  In  England,  under  the  Common  Law 

Kan.  22;  McAliley  v.  Barber,  4  S.  Car.  Procedure  Act,  no  affirmative  relief 

48;  Estesv.  Fry,  94  Mo.  266;  McClane  could  be  granted.     Wakley  v.  Frog- 

V,  White,  5  Minn.  178;  Gates  v.  Smith,  gatt,  2  H.  &  C.  669;  Wodehonse  v. 

2  Minn.  32.  Farebrother,  5  El.   &  BI.  277,  85  E. 

2.  See  cases  cited  In  the  preceding  C.  L.  277 ;  Phelps  v.  Prothero,  16  C. 
note.  B.  370,  81  E.  C.  L.  370;  Mines  Royal 

8p«oillo  Perfonnanoe. — ^A   defendant  Soc.  v,  Magnay,  10  Exch.  489;  Perez 

in  ejectment  who  is  in  possession  un-  v,  Oleaga,  11   Exch.  506;  Vorley  v. 

der  an  executory  contract  may  set  up  Barrett,  i  C.  B.  N.  S.  225,  87  E.  C. 

his  equitable  title  as  a  defense  m  an  ac-  L.  225.    And  under  the  Judicature  Act 

tion  brought  by  the  holder  of  the  legal  of  1873,  it  was  held  that  the  setting 

title,  and  may  seek  and  obtain  a  specific  aside  or  the  cancellation  of  deeds  is 

performance  of  said  contract.     Love  assigned  to  the  chancery  division  alone, 

V.  Watkins,  40  Cal.  548;  Dempsey  v,  but  that  under  another  section  of  that 

Rhodes,  93   N.   Car.    127 ;  Turner  v,  act  jurisdiction  is  conferred  upon  the 

Rives,   75   Ga.  608;  Rosierz  v.   Van  common  pleas  division  to  the  extent 

Dam,  16  Iowa  177;  Cythe  v.  La  Fon-  that  while  the  common  pleas  division 

tain,  51  Barb.  (N.  Y.)  190;  Friess  v.  cannot  actually  reform  or  cancel  the 

Rider,  24  N.  Y.  367;  Bartlett  v,  Judd,  instrument,   it  may  treat  the  instm- 

21  N.  Y.  200;  Pearsall  v.  Mayers,  64  ment  as  reformed  and  give  judgment 

N.  Car.  551 ;  Corrigan  v.  Bell,  73  Mo.  accordingly.     Mostyn  v.  West  Mos- 

57 ;  Barker  v.  Circle,  60  Mo.  ai64.  tyn  Coal,  etc.,  Co.,  i  C.  B.  Div.  150. 

Beftomatlon  of  Dead.— The  power  of  But  in  Gibbs  v.  Guild,  9  Q.  B.  Di^* 

reforming  instruments  may  be  exer-  67,  it  was  held  that  under  the  Judica- 

cised  by  the  court  under  the  right  to  ture  Act  of  1873,  ^^  Q^etti*^  Bench 

entertain  equitable  defenses  as  fully  would  administer  every  equity  which 

as  a  court  of  chancery  could  formerly  a  court  of  equity  would  formerly  have 

have  exercised  that  power.    Andrews  administered  and  would  grant  every  re- 

V.  Gillespie,  47  N.  Y.  487;  Bartlett  lief  which  such  a  court  would  formerly 

V.  Judd,  21  N.  Y.  202;  Hoppough  v,  have  granted  under  the  old  system. 

Struble,     60    N.    Y.    430 ;   McClane  4.  Wing  p.  De  La  Rionda,  131  N.  Y. 

V,  White,  5  Minn.  178;  Cake  v.  Peet,  429;  Cagger  v.  Lansing,  64  N.Y.  4^7 i 

49  Coiui.  5«i.  Swink  v,  Motley,  78  Tex.  580. 
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d.  Effect  of  Want  of  Interested  Parties— (i)  When 
Affirmative  Relief  is  Sought. — When  the  defendant  seeks  affirma- 
tive relief  under  the  facts  constituting  an  equitable  defense,  all 
parties  whose  rights  may  be  affected  by  such  affirmative  relief 
should  be  before  the  court.^ 

(2)  When  Naked  Defense  is  Pleaded. — But  when  the  equities 
are  set  up  as  a  simple  defense,  without  asking  for  affirmative 
relief,  it  is  not  necessary  that  all  parties  should  be  before  the 
court  who  would  be  affected  by  affirmative  relief.* 

/.  Statutes  Applied  to  Replications. — ^The  rule  created 
by  the  statutes  allowing  equitable  defenses  has  also  been  extended 
to  the  plaintiff,  and  he  has  been  permitted  to  set  up  an  equitable 
reply  to  the  defendant's  plea.* 

m.  Pleaoivo  Equitable  DEnvBES— 1.  Vecessity  for  Setting  up 
Equities — a.  The  Rule. — As  a  general  rule  the  defendant  must 
plead  an  equitable  defense  or  he  cannot  take  advantage  of  it,^ 

In  ladlmiia  an  outstanding  equity  in  Western  North  Carolina   R.  Co.,  107 

a  third  person  must  be  such  an  equity  N.  Car.  743. 

as  the  defendant  would  have  the  right,  In  meotment— Equltalfle  Title  of  Plain- 
by  making  proper  parties,  to  invoke  tiff. — The  rule  that  the  defendant  may 
in  a  court  of  chancery  for  enforcement  interpose  an  equitable  defense  to  the 
in  his  favor.  East  v.  Peden,  108  Ind.96.  plaintiffs  legal  title  in  ejectment  does 

1.  Hamilton  v.Williford,  90  Ga.  210;  not  extend  to  a  plaintiff  setting  up  a 

Harris  V.  Vinyard,  43  Mo.  571 ;  Gilles-  legal  title  in  reply  to  a  defense;  in 

pie  t;.  Torrance,  25  N.  Y.  306;  Hicks  such   case   the   plaintiff  cannot  meet 

V,  Sheppard,  4  Lans.   (N.    Y.)   335;  the    defendant's    legal   title  with  an 

Schierloh  v.  Schierloh,  72   Hun    (N.  equitable    title.     Kahn    v.    Old    Tel. 

Y.)  153.  Min.  Co.,  2  Utah  174.     But  it  is  held 

fti  Oeorgla. — Under  the  code  (section  that  the   plaintiff    may  attack,   upon 

3480)  new  parties  cannot  be  made  by  equitable   grounds,    the    deed    under 

the  defendant  in  an  action  at  law,  and  which  the  defendant  claims.     Phillips 

therefore  a  defendant  cannot  set  up  an  v.  Gorham,  17  N.  Y.  270;  Sheehan  v, 

equitable  defense  where  it  is  necessary  Hamilton,  2  Keyes  (N.  Y.)  304. 

to  introduce  such  parties.     HoUiday  4.  California. — Downer  v.  Smith,  24 

V.  Strickland,  60  Ga.  152.     See  also  Cal.  124;  Blum  v.  Robertson,  24  Cal. 

Webster   v.  Bond,    9    Hun    (N.    Y.)  129;   Clarke  v.  Huber,  25   Cal.   594; 

439;  Auburn  City  Bank  v,  Leonard,  Cadiz  v.  Majors,   33    Cal.    388;    Mc- 

20  How.    Pr.  (N.  Y.    Supreme    Ct.)  Cauley  v.  Fulton,  44  Cal.  356 ;  Manly 

193.  V.  Howlett,  55  Cal.  97. 

a.  Seiberling  V.Tipton,  113 Mo.  373;  Colorado,— S9\shury    v,   Ellison,    7 

Harris  v.  Vinyard,  42  Mo.  568;  Web-  Colo.  304. 

iter  V.  Bond,  9  Hun  (N.  Y.)  439.  Georgia. — Gormerly  r;.  Chapman,  51 

8.  Gibbs  V.  Guild,  9  Q.  B.  Div.  59;  Ga.  422 ;  Wofford  v.  Wyly,  72  Ga.  863. 

Vorley  v,  Barrett,   I    C.  B.  N.  S.  238,  Massachusetts. — Sherman     v.    Gal- 

S7  Hi-  C.  L.  238.  braith,  141  Mass.  442. 

In  an  action  against  a  railroad  com-  Missouri. — Kennedy  v.  Daniels,  ao 

pany  for  damages  for  personal  injuries,  Mo.  104;  LeBeau  v,  Armitage,  47  Mo. 

the  railroad  company  pleaded  a  release.  138;  Biffle  v.  Pullam,  125  Mo.  114. 

A  reply  was  upheld  which  alleged  that  Montana. — Lamme    v.    Dodson,    4 

the  release  was  obtained  by  fraud,  un-  Mont.  560;  Reecc  v.  Roush,  2  Mont, 

fairness,  undue   advantage  in    taking  590. 

consideration,  while  the  plaintiff  was  Nebraska. — Colvin    v.    Republican 

•uffering     great     pain     and    mental  Valley  Land  Assoc,  23  Neb.  76;  Up- 

anguish,  and  while  he  was  ignorant  of  pfalt  v.  Nelson,  18  Neb.  533. 

and  unable  to  comprehend  the  meaning  Nevada. — Brady  v,  Husby,  21  Nev. 

^d  purpose  of  the  papers.    Bean  v.  455. 
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in  some  cases  it  has  been  held  necessary  that  affirmative  relief 
should  be  asked  before  the  defendant  can  avail  himself  of  his 
equitable  defenses.^ 
8.  EBtet  of  Failure  to  Plead  upon  Subiequeiit  LitigatioiL— In  some 

ing  made  answer  or  reply  to  the  cross-  where  it  was  said  that  it  was  doubthl 

complaint,  his  action  should  have  been  whether  the  construction  given  to  the 

dismissed,  *  *  *  unless  said  defendant  statute  authorizing  equitable  defenses 

desired  to  have  the  case  heard  for  the  in  the  cases  cited  was  not  too  strict  to 

purpose  of  obtaining  the  affirmative  subserve  the  purposes  of  equitj. 

relief  sought  by  the  cross-complaint."  m  Mdntaaa  it  was  contended,  upon 

In  Bridwell  v.  Brown,  48  Ga.  179,  the  authority  of  Kenyon  v.  Qtiinn,  41 
the  defendant  in  ejectment  set  up  as  Cal.  329,  that  the  equitable  title  of  the 
an  equitable  defense  a  mistake  in  a  defendant  should  have  been  set  up  in 
deed,  and  a  verdict  for  the  defendant  a  cross-bill  demanding  aiHrmative  re- 
was  upheld,  though  no  formal  reforma-  lief.  The  court  held  that  the  prajer 
tion  was  asked  or  decreed.  for    costs  after  the  statement  of  an 

1.  In  Kenyon  v.  Quinn,  41  Cal.  329,  •  equitable  defense  was  sufficient,  and 

the  court  held  that  in  order  to  make  that  the  plaintiff  could  not  complain 

an  equitable  title  available  as  a  de-  of  any  injury  by  reason  of  the  fact 

fense  in  an  action  of  ejectment,  it  must  that  the  defendant  had  asked  for  less 

be  set  up  and  appropriate  relief  must  relief  than  he  was  entitled  to,  though 

be  asked.    But  in  Central  Pac.  R.  Co.  it  was  not  decided  whether  or  not  it 

V,  Mudd,  59  Cal.  590,  it  was  held  that  was  necessary  that  any  relief  should 

a  defendant  in  ejectment  might  de-  have  been  asked.     Reece  v.  Roush,  a 

fend  his  possession  by  an  equitable  Mont.  590. 

defense,   if  its  continuance    was   not  la  Wlaoonaln  it  has  been  held  that 

dependent  on  the  performance  of  any  affirmative  relief  must  be  asked.   See 

condition  of  the  contract  under  which  Weld  v.  Johnson  Mfg.  Co.,  86  Wis. 

the  defendant  entered.    And  in  Meeker  553 ;   Lombard   v.  Cowham,  34  Wis. 

V,  Dalton,  75  Cal.  154,  it  was  held  that  486;  DuPont  v,  Davis,  35  Wis.  631; 

the  fact  that  the  defendant  called  his  Lawe  v.  Hyde,  39  Wis.  345;  Stowell 

pleading,  in  which  he  set  up  an  equita-  v.   Eldred,   39   Wis.    614;    Fuchs  v. 

ble  defense,  a  cross-complaint,  would  Treat,  ^i  Wis.  404. 

not  make  it  such,  and  if  such  pleading  But  in  Dobbs  v.  Kellogg,  53  Wis. 

contained  a  good  equitable  defense  to  452,  while  the  general  rule  was  stated 

the  action,  a  judgment  for  the  defend-  to  be  as  indicated  above,  it  was  held 

ant  would  not  be  disturbed.    Again  in  that    the    defendant    might   set   up 

Carpentier  v.  Oakland,  30  Cal.  443,  it  the  equitable   defense  that  the  deed 

was  held  that  an  answer  setting  up  an  under  which  the  plaintiff  claimed  was 

equitable  defense   must    be    as    fully  in  fact  a  mortgage,  without  asking 

pleaded  as  if  the  defendant  were  bring-  affirmative  relief,  because,  under  the 

ing  a  suit  in  equity,  the  court  adding :  law  in  Wisconsin,  a  mortgagee  could 

"  By  this  we  do  not  desire  to  be  under-  not  maintain  ejectment,  and  if  the  fact 

stood  as  holding  that  he  must  conclude  were  established  on  the  trial,  either 

with  a  prayer  for  affirmative  relief  in  before  the  court  or  a  jury,  it  would  be 

order  to  make  his  defense  available,  final  and  conclusive  upon  the  title  of 

If  he  is  satisfied  with  a  bare  repulse  of  the    plaintiff,  and   the  same  reasons 

his  adversary,  there  may  be  no  good  would  not  apply  as  control  the  cases 

reason  why  he  should  be  compelled  to  above  cited ;   to  wit,    that   equitable 

ask  for  more."  defenses   must  be  tried  by  the  court 

In  Indiana  it  was  held  that  equitable  and  cannot  be  submitted  to  the  juiy, 
defenses  predicated  on  mistakes  in  and  also,  that  a  court  sitting  in  equitjr 
written  instruments,  and  other  de-  ought  not  to  step  aside  from  the  jury 
fenses  of  like  character,  can  only  be  trial  of  a  strictly  legal  action  of  eject- 
made  available  as  such  by  a  prayer  for  ment  to  try  an  equitable  issue  for  no 
affirmative  relief.  Conger  v.  Parker,  other  purpose  than  merely  to  defeat 
29  Ind.  380 ;  King  v.  Enterprise  Ins.  the  action,  when  by  so  doing  the  whole 
Co.,  45  Ind.  43.  But  these  cases  were  matter  would  be  left  open  for  future 
discussed  in  East  v,  Peden,  108  Ind.  95,  litigation  in  equity. 
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jurisdictions  it  is  held  that  subsisting  equitable  defenses  must  be 
pleaded  or  they  will  be  waived,  and  the  party  will  be  precluded 
from  bringing  another  suit  to  obtain  the  relief  which  he  might 
have  had  by  setting  up  the  equitable  defense,^  while  in  others  it 
is  held  that  the  defendant  is  not  compelled  to  plead  his  equitable 
defense^  but  may  proceed  by  a  separate  suit  to  have  his  equities 
enforced.* 


1.  Nichols  V.  Shearon,  49  Ark.  80;  OonlUot  iMtween  Old  and  Hew  Praotloe. 

Reeve  v.  Jackson,  46  Ark.  272 ;  Utah,  — In  North  Carolina  it  was  held  that 

etc.,  R.  Co.  V,  Crawford,  i  Idaho  771 ;  in  an  action  brought  before  the  code 

Tuttle    V.    Harrill,    85   N.    Car.  460;  the  defendant  must  be  governed  by  the 

Witte  V.  Lrockwood,  39  Ohio  St.  143.  old  practice ;  to  wit,  submit  to  a  judg- 

IB  GMTgla  it  was  held  that  while  a  ment  and   then  invoke  the  equitable 

party  must  interpose  his  equitable  de-  jurisdiction  of    the    court    for    relief 

fense  or  he  will  be  concluded  by  the  under  his  equitable  defense.     Johnson 

judgment    {citing-  Field  v.  Price,   52  v.  McArthur,  64  N.  Car.  676. 

Ga.  469),  yet,  where  good  reason  exists  2.  McCreary  v.  Casey,  45  Cal.  128; 

why  he  should  not  set  up  such  equita-  Lorraine  v.  Long,  6  Cal.  452;  Hough 

ble  defense,  he  will  not  be  precluded;  v.  Waters,  30  Cal.  311. 

the  court  of  equity  will  interpose  and  The  Fldd  of  Kemedy  la  Enlarged  and 

give  him  the  aid   necessary,  and  no  pre-existing   remedies  are   not  taken 

better  reason  can  exist  than  that  from  away  by  the  practice  under  the  code, 

want  of  proper  parties  he  could   not  St.  Louis  v.  Schulenburg,  etc.,  Lum- 

set  up  his  equitable  defense  in  the  ac-  ber  Co.,  98  Mo.  616;  Elder  v.  Allison, 

tion.     Radcliffe  v,  Varner,  56  Ga.  224.  45  Ga.  16;  Spaur  v,  McBee,  19  Oregon 

See  also  Auburn  City  Bank  v.  Leon-  80 ;  Hill    v.   Cooper,   6  Oregon    182 ; 

ard,  20H0W.  Pr.  (N.  Y.  Supreme  Ct.)  Douglas  v.  Hastings  First  Nat.  Bank^ 

196.  But  see  Allison  v.  Elder,  45  Ga.  18.  17  Minn.  35;   Knott  v,  Seamands,  25 

1a  WUoonalii  it  was  held  that  where  W.  Va.  104. 

the  defendant  in  an  action  of  eject-  Bet-off  and  Coiinterelalm. — In  Witte  v, 

ment  was  the  complainant  in  an  equi-  Lockwood,  39  Ohio  St.  144,  it  is  said 

table  suit  begun  before  the  action  of  that  while  a  party  must  set  up  every 

ejectment  for  the  purpose  of  establish-  defense  which  he  has,  both  legal  and 

ing  his  equity,  his  remedy  in  the  eject-  equitable,  there  is  an  exception  to  the 

ment  suit  is  to  answer  setting  up  the  rule  in  the  case  of  a  counterclaim  or 

pendency  of  the  equity  suit  at  the  time  set-off,  in  which  event  the  defendant 

the  action  was  commenced  and  then  may  bring  a  separate  suit,  and  in  a 

to  apply  to  the  court  for  a  stay  of  pro-  suit  for  the  recovery  of  land  the  de- 

ceedings  until  the  equity  suit  can  be  fendant  has  his  election  to  plead  his 

tried ;  or,   not  choosing  to  apply  for  equitable  title   as  a  counterclaim  or  a 

Buch  a  stBiy,  he  might  proceed  in  the  defense,  or  to  reserve  it  for  a  separate 

action  at  law  with  his  equitable  defense  action.  Citing  Halsey  v.  Carter,  i  Duer 

and  leave  his  former  equitable  suit  to  (N.  Y.)  667. 

be  discontinued.     Quinn  v,  Quinn,  27  In  Kentucky,  under  the  statute,  it  was 

Wis,  172;  Wilson  v.  Jarvis,  19  Wis.  601.  held  that  an  ordinary  judgment  could 

Beetnlsliig    Proeeei. — In     Hunt     v.  not  be  annulled  or  modified  by  any  or- 

Farmers*  L.  &  T.  Co.,  8  How.  Pr.  (N.  der  in  an  action  by  an  equitable  pro- 

Y.  Supreme  Ct.)  416,  it  was  held  that  ceeding,  except  for  a  defense  arising 

the  defendant   must  avail   himself  of  or  discovered  after  the  judgment  was 

his  equitable  defense  by  interposing  it  rendered,  but  such  a  judgment  would 

In  the  legal  action,  if  he  wishes  to  do  not  prevent  a  recovery  of  any  claim, 

80  at  all,  because  it  is  no  longer  per-  though  such  claim  might  have   been 

niissible  to  bring  an  action  for  the  pur-  used  as  a  defense  by  way  of  a  set-off  or 

pose  of  restraining  the  prosecution  of  counterclaim  in  the  action  on  which 

another  action   pending  in  the  same  the  judgment  was  recovered.  Emmer- 

court    See  also  Winfield  v.  Bacon,  24  son  v.  Herriford,  8  Bush  (Ky.)  235; 

Barb.  (N.  Y.)  155;  Mordecai  t;.  Stew-  Ross    v,    Ross,    3  Mete.   (Ky.)   274; 

*rt,  37  Ga.  364.  Chinn  v,  Mitchell,  2  Mete.  (Ky.)  92; 
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4.  Sffeot  of  Pleading  as  Coiio}iidi|ig  t)ie  Defendant— When  the 
defendant  sets  up  bis  equitable  dejfense  and  the  same  is  adjudi- 
cated, he  is  thereby  precluded  fropti  bringing  another  suit  to 
establish  the  same  equities,^ 

IV.  DisposiTiov  OF  Xq^jinui  09  tiq$  T]LUif--l.  lUiw  Drteroiml— 
When  an  equitable  defense  13  presented,  it  13  to  be  divided  by  the 
court  as  if  it  were  an  equitable  proceeding,  before  other  t$$iies  are 
determined,^  because  the  determination  of  the  equitable  issues  in 

Dorseyv.  Reese,  14  B.  Mon.  (Ky.)  127.  660;  George  v.   Silva,  68  Cal.  373; 

See  also  article  Set-off  and  Coun-  Smith  v.  Smith,  80  Cai.  329;  Thomas 

TBR- CLAIM.  V,  Lawlor,  53  Cal.  407. 

!!•▼  York. — In  Siemon  v.  Schurck,  99  Z?fl*i>/a .--Suessenbach  v.  Fim  Nat 

N.  Y.  613,  the  court  said  that  although  Bank,  5  Dak.  477. 

a  defendant  might  have   successfully  loxva. — Van  Ormas  v.  SpaSoit),  16 

defended  an  ejectment  suit  upon  an  eq-  Iowa  186. 

uitable  title,  yet  he  would  not  be  pre-  Kansas. — Goodman  v.  Nichols,  44 

eluded  from   resorting  to  an  equitable  Kan.  2a. 

suit  for  more  comprehensive  relief.  Kentucky. — Smith  v.  Mobcrly,  15  B. 

In  England  the  defendant  may  pur-  Mon.  (Ky.)  73. 

sue  either  method  under  the  statute.  Missouri, — Allen  v,  Logan,  96  Mo. 

Kingsford  v.  Swinford,  5  Jur.  N.  S.  598;   Wolff  v.  Schaeffer,4  Mo.  App. 

261 ;  Gompertz  v.  Pooley,  5  Jur.  N.  S.  367,  affirmed  in  74  Mo.  154;  Jonw  v. 

261 ;  Evans  v.  Bremridge,  2  Kay  &  J.  Moore,  42  Mo.  419. 

174;    Waterlow  v.  Bacon,  L.  R.  2  Eq.  AVf  «</«.— South  End.  Min.  Co.  v. 

514;  Ochsenbein  v.  Papelier,  L.  R.  8  Tlnney  <Nev.  1894.),  35  Pac,  Rep.  90. 

C  h .  697 .  Oregon . — Delay  v .  C  hapman,  2  Ore- 

1.  St.  Louis    V.    Schulenburg,  etc.,  gon  245. 

Lumber  Co.,  98   Mo.  616;  Swope  v.  South  Carolina. — Cooper  r.  Smith, 

Weller,    119     Mo.    556;    Preston     v,  16S.  Car.  333;   Smith  v.  Bryce,  17S. 

Rickets,  91  Mo.  32J.     See  also  Knott  Car.  539;  Adickest^  Lowry,  la  S.  Car. 

V.  Seamands,  25  w.  Va.  103;  Penn  v.  108;  Gadsden  7^WhaIey, 9  S.  Car.  147; 

Reynolds,  23  Gratt.   (Va.)  523;  San^  Sloan  v.  Westfield,  1 1  S.  Car. 447. 

ders  V.  Branson,  22  Gratt.  (Va.)  364;  Utah. — Steele  v.  Bojey,  7  Utah 64; 

Kingsford   v.  Swinford,  5  Jur.  N.  S.  Kimball  r.  Mclntyre,  3  LtahSr,  Kahn 

261 ;  Gompertz  v.  Pooler,  5  Jur.  N.  S.  v.  Old  Tel.  Min.  Co.,  2  Utah  174. 

261 ;    Evans   v.  Bremridge,  2  Kay  &  Wisconsin. — Lombard  v,  CowhaWi 

J.   174;  Waterlow  v.  Bacon,  L.   R.  2  34  Wis.  486;  Cornelius  v»  JCessel,  58 

Eq.  514.  'Wis.  243;  Dobbs  v.  Kellogg,  53  Wis. 

Oholoe  of  Semedlea — ^BLeotlon  Oonolu-  448. 

■iTa. — Where    the    defendant    in    an  Oliazaoter  of  Defimaa  to  Wmcli  tiM  Bvl* 

ejectment   suit    elects   to   move  after  AppUas.^^In    California  it   has  beeo 

judgment  in  that  suit  for  a  rule   to  held  that  the   only  equitable  defense 

show  cause  why  a  writ  of  possession  which  is  required  to  be  decided  before 

should  issue,  instead  of  filing  a  bill  of  the  issues  of  law  is  such  an  equitable 

injunction,  he  cannot  afterwards  liti-  defense  as  would  entitle  the  defendant 

gate  the  same  equitable  questions  un-  to   bring  a  separate  action  tbereon- 

der  a  bill  in  equity.     Gordinier's  Ap-  Swasey  v,   Adair,   88  Cal.  179.    See 

peal,  89  Pa.  St.  528.     See  also  article  also   Smith    v.  Smith,   80    Cal.  329; 

Election  of  Remedies,  ante^  p.  360.  Lombard  v.  Cowham,  34  Wis.  486. 

2.  California. — Downer  v.  Smith,  KqwitoWe  l>wi—  to  Jniy. — In  the  trial 
24  Cal.  124;  Blum  v.  Robertson,  24  of  an  action  oif  ejectment,  wherein  the 
Cal.  129;  Thayer  v.  White,  3  Cal.  229;  defendant  resists  the  recovery  nnder 
Estrada  v.  Murphy,  19  Cal.  248;  Ar-  an  equitable  title  against  a  clear  lecai 
guello  V.  Edinger,  10  Cal.  150;  Weber  title,  the  judge  becomes  a  chancellor 
V.  Marshall,  19  Cal.  448;  Martin  v.  and  the  jury  are  simply  his  advi$o«, 
Zellerbach,  38  Cal.  319;  Swasey  v.  and  if  the  evidence  on  which  the  alle- 
Adair,  88  Cal.  179;  Fish  v.  Benson,  gations  of  the  equities  rest  is  such  as  lo 
71  Cal.  434;  Lestrade  v,  Barth,  19  Cal.  leave  his  right  to  relief  in  doubt, oris 
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Afaiiosltion  of  EQUITABLE  DEFENSES.   S^vIUm  on  tlie  TrUL 

favor  of  the  defendant  would  put  an  end  to  the  litigation  and 
obviate  the  necessity  of  trying  the  legal  issues  involved.^ 

S.  Borden  of  Proof. — When  the  defendant  in  a  legal  action  relies 

upon   an   equitable  defense  to  defeat,  the  plaintiffs  daim,  the 
burden  of  proof  is  upon  him  to  establish  his  defense.* 

such  as  a  chancellor  would  not  regard  Moore,  43  Mo.  419;  Swasey  v.  Adair, 

as  sufficient  to    justifj    a    decree,   it  88   Cal.   179;  Weber  v.  Marshall,  19 

ought  not   to  be  left  for  the  jury  to  Cal.  448;  Smith  v.   Moberlj,   15   B. 

pass  upon.     Wylie  v,  Mansley,  132  Pa.  Mon.  (Ky.)  73. 

St.  67,  citing  Moore  v.  Small,  19  Pa.  Waiver  of  Bnor  in  Kaaner  of  Trial. — 

St.  461;  Piersol  v.  Neill,  63  Pa.  St.  The  defendant  having  been  silent  when 

420;  Burger  r.  Dankel,  100  Pa.  St.  113 ;  he  should  have  spoken,  and  having  as- 

Hese  V.  Calender,  120  Pa.  St.  138.  sented  to  the  trial  of  the  whoJte  ca^use 

Verdict  of  yury  Not    Conclusive  together,  cannot  be  heard  after  the  trial 

uf  on  Court. — "Hie  verdict  of  the  jury  is  to  urge  that    his    equitable    defense 

onlv for  the  enlightenment  of  the  court,  should  first  have  been  tried.    George 

Adickes  t;.   Lowry,    12   S.   Car.  108;  v.  Sllva,  68  Cal.  273;  Van  Orman  v, 

Gadsden   v.  Whaley,  9  S.   Car.   147;  Merrill,  27  Iowa  481 ;  Jones  t;.  Moore, 

Sloan  v.  Westfield,    11   S.   Car.   4^.7;  42  Mo.  419. 

Weber  v.  Marshall,  19  Cal.  447,  ana  is  But  in  South   Carolina  a  cause  was 

not  coQcljoaiye  upon  the  court.     Wal-  submitted  to  the  jury  without  objec- 

lace  V.  Maples,  79  Cal.  433 ;  Freeman  tion,  and  a  judgment  was  entered  by 

V,  Stephenson,  63  Cal.  499;  Tabor  v.  the  clerk  upon  the  verdict  of  the  jury. 

Sullivan,  12  Colo.  136.  And  see  in  gen-  This  judgment  was  set  aside  upon  the 

eral,  article  Issubs  to  the  Jury.  ground  that  it  was  unauthorized,  be- 

1.  See  cases  cited  in  preceding  note,  cause  the  defense  was  an  equitable  one 

In  Van  Orman  v.  Spafford,  16  Iowa  and  should  have  been  passed  upon  by 

186,  the  court  states   the   rule  to  be  the  judge,  and  the  finding  of  the  jury 

that  equitable  jussues  should  first  be  was  simply  to  aid  the  conscience  of  the 

disposed  of|  and  if  they  are  found  for  court.     In  this  case  there  'was  no  ob- 

the  defendant,  the  case  at  law  is  ter-  jection  to  the  trial  of  the  whole  case 

minated ;  if  they  are  found  against  the  together.     Cooper  v.  Smithy  16  S.. Car. 

defendant   and  there  are  legal  issues  333. 

pending,  then  such  legal  issues  should  8.  California.  —  McCauIey  v.  Ful- 

next  foe  disposed  of,  but  if  there  are  ton,  44  Cal.  356;  Wallace  v.  Maples, 

DO  such  legal  issues,  and  the  equitable  79  Cal.  433. 

issues  are  found  against  the  defendant,  Missouri. — Ledbetter  v.  Ledbetter, 

then  the  case  is  terminated  in  favor  of  88  Mo.  62 ;  Schuster  v,  Schuster,  93 

the  plaintiff .  Mo.  443. 

IBM  njMii  Leg9l  Blgbta.^-Pendency  New  Tork. — Dyke  v.  Sparger,  143 

of  an  equitable  issue  will  not  so  change  N.  Y.  653 ;  Carpenter  v.  Ottley,  2  Lans. 

the  nature  of  the  action  as  to  prevent  (N.  Y.)  455 ;  Schierloh  v»  Schjierloh, 

the  plaintiff  from  having  legal  issues  72  Hun  (N.  Y.)  153. 

tried  in  the  ordinary  way.     Webster  Pennsylvania. — Wain  v.   Smith,    i 

I'.  Bond,  9  Hun(N.  Y.)  439;  Wolff  v.  Phila.  (Pa.)  362;  Wylie  v.   Mansley, 

Schaetfer,  4  Mo.  App.  367 ;  Jones  v,  132  Pa.  St.  67* 
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EQUITY  PLEADING  AND  PRACTICE 

L  SovBcs  OF  BduiTT  Pleaddig  ahb  Practice,  813. 
n.  ConTBVonov  of  STAnrrsft  Bsoulativo  Trlctice,  815. 

CROSS-REFERENCES. 

As  to  Want  of  JuHsdiction  Generally,  see  articles  DEMURRERS  IN  CHAN- 
CER K  vol.  6,  p.   399 ;  JURISDICTION. 

Want  of  Equity,  or  Adequate  Remedy  at  Law,  see  2j:1aic\ts^  ANSWERS 
IN  EQUITY  PLEADING,  vol.  i.  p.  883;  DEMURRERS 
IN  CHANCERY,  vol.  6,  p.  391  ;  DISMISSAL,  DISCON- 
TINUANCE, AND  NONSUIT,  vol.  6,  p.  823  ;  JURISDIC- 
TION; PLEAS  IN  EQ  UITY;  REMED  Y  AT  LAW, 

Federal  Practice  in  Equity,  Pleading  and  practice  in  the  federal  courts 
will  be  treated  in  the  article  UNITED  STATES  COURTS^ 
far  as  it  shall  not  have  been  sufficiently  noticed  in  the  general 
pleading  and  practice  titles.  Thus,  the  relation  of  federal  chan- 
cery practice  to  the  chancery  practice  in  the  state  courts  is  consid- 
ered to  some  extent  in  the  article  DECREES,  vol.  5,  p.  1004. 

Parties  in  Chancery,  The  general  principles  governing  the  subject  of 
parties  will  be  found  in  the  article  PAR  TIES,  but  the  application 
of  those  principles  to  bills  for  particular  purposes  receives  attention 
under  the  titles  of  the  various  bills  or  proceedings.  See,  for  in- 
stance, articles  ACCOUNTS  AND  ACCOUNTING,  vol.  i.  p. 
104;  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  vol. 
2.  p.  865;  BILLS  OF  EXCEPTIONS,  vol.  3,  p.  381 ;  BILLS 
OF  REVIEW,  vol.  3.  p.  590;  FORECLOSURE;  SPECIFIC 
PERFORMANCE, 

Capacity  of  Parties  to  Sue  and  be  Sued,  sec  articles  INFANTS: 
LUNATICS;  MARRIED  WOMEN, 

Process  for  Appearance,  and  Appearance,  see  zi^des  APPEARANCES, 
vol.  2,  p.  588  ;  PROCESS  FOR  APPEARANCE, 

Chancery  Pleadings  Generally,  see  articles  ANSWERS  IN  EQUITY 
PLEADING,  vol.  i,  p.  863  ;  BILLS  IN  EQUITY,  vol.  3.  PP- 
336,  338,  etseq^B^nd  the  cross-references  there  given  to  particular 
kinds  of  bills;  CROSS-BILLS,  vol.  5,  p.  624;  DEMURRERS 
IN  CHANCERY,  vol.  6,  p.  391;  DISCLAIMERS,  vol.  6,  p. 
721;  INFORMATIONS  IN  EQUITY;  PLEAS  IN  CHAN- 
CER Y;  REPLICA  TIONS;  SUPPLEMENTAL  PLEADINGS. 

Petitions  and  Motions,  see  2LTi:\c\es  MOTIONS ;  PETITIONS,  and 
the  articles  on  proceedings  in  which  petitions  or  motions  are  com- 
monly resorted  to,  such  as  ASSISTANCE,  WRIT  OF,  vol.  2,  p. 
982.  etseq.;  BILLS  OF  REVIEW,  vol.  3,  p.  587;  DECREES, 
vol.  5,  p.  1022;  INTERVENTION;  RECEIVERS, 

Decrees  and  Orders,  see  articles  DECREES,  vol.  5,  pp.  946,  949t  ^ 
the  cross-references  there  given,  and  ORDERS. 

Fraudulent  Conveyances,  see  article  CREDITORS  BILLS  AI^^ 
FRAUDULENT  CONVEYANCES,  vol.  5,  p,  388. 
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flonree  of      EQUITY  PLEADING  AND  PRACTICE.        Equity. 

Discovery,  Production,  and  Inspection  of  Books  and  Papers  in  Chancery, 
see  article  DISCO  VER  V,  PROD  UCTION,  AND  INSPECTION,  ' 
vol.  6,  p.  728. 

Miscellaneous.  For  other  matters  relating  to  equity  pleading  and  prac- 
tice, see  the  articles  ABATEMENT  IN  PLEADING,  vol.  i.  p. 
40;  ACCOUNTS  AND  ACCOUNTING,  vol.  i,  p.  83;  AFFI- 
DAVITS, vol.  I,  p.  309;  AMENDMENTS,  vol.  i,  p.  458; 
ANOTHER  SUIT  PENDING,  vol.  i,  p.  7^^,  APPEALS,  vol. 
2,  p.  I ;  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 
vol.  2.  p.  865;  ASSIGNMENT  OF  ERRORS,  vol.  2,  p.  930; 
ASSISTANCE,  WRIT  OF,  vol.  2,  p.  975  ;  A  WARDS,  vol.  3,  p. 
126;  BILLS  OF  PARTICULARS,  vol.  3,  p.  518;  CHAMBERS 
AND  VACATION,  vol.  4,  p.  336  ;  CHATTEL  MORTGAGES, 
vol.  4.  p.  507;  CONSOLIDATION  OF  ACTIONS,  vol.  4.  p. 
673;  CONSTRUCTION  OF  PLEADINGS,  vol.  4.  p.  741; 
COPYRIGHT,  vol,  5,  p.  16;  COSTS,  vol.  5,  p.  100;  DE- 
FAULTS, vol.  6,  p.  I  ;  DEFINITENESS  AND  CERTAINTY 
IN  PLEADINGS,  vol.  6,  p.  246;  DEPOSITIONS,  vol.  6,  p.  471 ; 
DISCOVERY,  PRODUCTION,  AND  INSPECTION,  vol.  6,  p. 
728;  DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT, 
vol.  6.  p.  823;  DISTRINGAS,  WRIT  OF,  ante,  p.  33; 
DIVORCE,  ante,  p.  49;  DOWER,  ante,  p.  148;  ELECTION 
OF  REMEDIES,  ante,  p.  360;  EQUITABLE  ASSIGNMENTS, 
ante,  p.  730,  EQUITABLE  ATTACHMENT,  ante,  p.  787; 
EXECUTORS  AND  ADMINISTRATORS;  FINDINGS  OF 
COURT;  FORECLOSURE;  FRAUD ;  FRAUDS,  STATUTE 
OF;  GUARDIAN  AND  WARD;  HEARING  ;  HEIRS  AND 
DEVISEES ;  INFANTS ;  INJUNCTIONS;  INSOLVENCY; 
INTERPLEADER ;  INTERVENTION;  ISSUES  TO  THE 
JUR  Y;  JUDICIAL  SALES ;  LA  CHES ;  LEGA  CIES ;  LIENS; 
LOST  PAPERS  AND  INSTRUMENTS;  LUNA  TICS  ;  MAN- 
DATE; MARRIED  WOMEN;  MARSHALING  ASSETS; 
MECHANICS'  LIENS;  MISTAKE;  MULTIFARIOUSNESS ; 
MULTIPLICITY  OF  SUITS ;  NE  EXEAT;  NEW  TRIAL  ; 
NUISANCES;  PARTITION;  PARTNERSHIP ;  PATENTS; 
PR  A  YERSFOR  RELIEF;  PUBLICATION ;  RECEIVERS  ; 
RECORDS;  REDEMPTION ;  REFERENCES ;  RESCIS- 
SION, REFORMATION  AND  CANCELLATION ;  RE- 
HEARING; REVIVOR;  SCANDAL  AND  IMPERTI- 
NENCE;  SEQUESTRA  TION;SER  VICE  OF  PROCESS  AND 
PAPERS;  SHAM  AND  FRIVOLOUS  PLEADINGS;  SPE- 
CIFIC PERFORMANCE  ;  STOCK  AND  STOCKHOLDERS  ; 
SUBROGATION ;  SUPERSEDEAS ;  SURCHARGING  AND 
FALSIFYING;  TRADE-MARKS;  TRUSTS  AND  TRUSTEES; 
.     USURY;  VARIANCE;  VERIFICATION;  WASTE;  WILLS, 

L  8OVBOI  OF  EqVITT  PLBADnrO  Ain>  PS^OTIGE — mgh,  court  of  Chan- 
6«ry. — In  those  states  where  the  equity  jurisprudence  derived  from 
England  is  administered,  the  practice  of  the  English  High  Court 
of  Chancery  prevails,  so  far  as  it  is  reasonably  applicable,  unless 
that  practice  has  been  modified  by  statutes  or  rules  of  court,  or 
blended  with  the  common-law  practice  in  codes  of  prdcedure '} 

1.  IB  Aiai^Mn^  the  7th  Rulc  o£  Chan-    cases  where  the  statutes  of  this  state, 
eery  Practice   provides  that  "  in  all    the  decisions  of  this  court,  or  the  rul^^ 
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Bitpoiition  of 


EQUITABLE  DEFE^ 
4.  Effect  of  PleafiDg  as  (kme)ii4i]ig  / 


defendant  sets  up  bis  equitable  de(^^ 
cated,  he  is  thereby  precluded  t^^ 


^  <:  €. 


establish  the  same  equities,^      ^  |"<§  ^ 

IV.  DI8P05ITI0H or ]bOTirw^^  t^^ 


pi 


ir 


When  an  ecmitable  de^ens^ '  f:  ^  ^'  ^.  ^ 
court  as  if  it  were  an  equb    fj^  !^  I   " 


determined,*  because  thj^ 

Dorsey  v.  Reese,  14  B.  M/  T-  *  j 
See  also  article  Set-of/   ji^lf 

TBR-CLAIM.  ..y    jfV 

iroif  york.— In  Sieir  5  5 1  :?  £  f 
N.  Y.  613,  the  courfi^if  :f.^f 
a  defendant  mig,hi'^!lf    f^ 
defended  an  ejec^ ,  ♦^^  ^  f 
uitable  title,  ye*-;;*V^ 
eluded  from  '^/*V* 
suit  fof  morf.  .# 

In  Bnglaa''. 
sue  either  '' 


% 

t 

t 


tglish 


iWy  em- 

rom  the  court  of  chancery  in 
gland,  from  which  sourte  ve  derive 
our  principal  stock  of  information  in 
chancery  jurisprudence;  and  the  gen- 
eral rules  governing  the  court  of  chan- 
as  said  in  a  chancery    eery  there,  so  far  as  they  are  appUca- 
rig^d  application  of  the    ble,  have  been  adopted  here,  and  are 
practice  to  our  courts    constantly  practised  upon."    Thomp- 


fodges 


many  cases  be  wholly  im-  son  v.  M'Kim,  6  Har.  &  J.  (Md.)  352. 
ffcable,  and  if  allowed  would  work        '*  It  is  well  known  that  the  court  of 

,o6t  manifest  injustice  aftd  wrong.*'  chancery  of  Maryland  had,  from  the 

jVfcks  V.  Rector,  4  Ark.  275.  very    outset,    and    always,   governed 

I* Florida,  Rev.  Stat.,  ^  1425,  provides  itself  according  to  the  principles  and 
thait  **  in  the  absence  of  provisions  of  rules  of  its  prototype,  tl^e  court  of 
the  law  or  rules  of  practice  of  this  chancery  of  England."  P<!>r  Chancel- 
state,  the  rules  of  practice  in  the  courts  lor  Bland  in  Ringgold's  Case,  i  Bland, 
of  equity  of  the  United  States,  as  pre-  (Md.)  18. 

scribed  by  the  Supreme  Court  thereof        **  The  English  course  of  proceeding 

under  the  act  of  Congress  of  the  8th  ♦  •  •  has  been,  and  unless  repealed  is 

of  May,   1792,  shall  be  rules  for  the  now,  the  rule  of  this  court,"    Carroll 

practice  of  the  courts  of  this  state  when  xk  Waring,  3  Gill  &  J.  (Md.)  501. 
exercising    equity   jurisdiction;    and        "The  chancery  or  equitr  pleadings 

when  the  rules  of  practice  so  directed  of  this  state  are  not  held  to  a  rigid 

by  the  Supreme  Court  do  not  apply,  compliance  with  the  rules  of  English 

the  practice  of  the  courts  shall  be  regu-  practice."     kidgely  v.  Bond,  18  Md. 

iated    by    the    practice  of  the   High  450.   See  also  Chase  v.  McDonald,  7 

Court  of  Chancery  of  England."     See  Har.  &  J.  (Md.)i98. 
Bellamy  7*.  Bellamy,  4  Fla.  248.  Massao&iuetta. — In  Jones  v.  Bosioo 

In  nilBoU,  Rev.  Stat.,  c.  22,$  i,  pro-  Mill  Corp.,  4  Pict.    (Mass.)  510,  it 

vides   that  the   circuit   courts  of  the  was  said  diat  **  by  establishing  a  court 

state  and  the  superior  court  of  Cook  of   equity  with    geneffUl  Jtfr&fcctfon, 

county,  *Mn  all  causes  of  which  they  without  prescribing  the  forms  of  proc- 

may  have  jurisdiction  as  courts  of  chan-  ess  or  the  manner  of  proceeding,  »uch 

eery,  shall  have  power  to  proceed  there-  a  court  would  necessarily  adopt  the 

in,  •  •  •  where  no  provision  is  made  principles  and    tules  .  of  practice  oi 

by  this  act,  according  to  the  general  courts  of  a  like  character  in  England, 

usage  and  practice  of  courts  of  equity."  because  that  always  has  been  the  source 

See  National  Park  Bank  v,  Halle,  41  to  which  the  courts  here  have  been 

111.  App.  21.  obliged   to  apply  for  principles  and 

The  practice  in  chancery  in  this  rules  of  practice  in  all  cases  in  which 
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quity  practice  in  those  courts.* 
e  Court  of   Errors  and  Appeals  of  New 
^he  House  of  Lords  in  England  has  been 

1TT18  BseuLATDTO  Ps^CTid.  —  Where 

xist,  it  has  been  held  that  statutes 

^r  the  course  of  proceeding  were 

to  those  courts  unless  they  were 

ited   States   Process    Act  of   1793, 

h   is  still   in  force   and  provides 

he  forms  of  writs,  executions, 

^r  process,  and  the  forms  and 

proceeding  insults  in  equity, 

ccording  to  the  principles, 

^nd    usages    which   belong   to 

*  equity   *   •   *  as  contradis- 

'  from  the  courts  of  common 

ept  so  far  as  may  have  been 

^  provided  for  by  the  act  to  establish  the 

ahces  of    judicial  courts  of  the  United  States, 

_         ^the  law  of  this     subject,  however,  to  such  alterations 

Tdinances  both  ordain    and   additions   as   the  said  courts  re- 

^Urt  of  chancery  established    spectively    shall    in    their    discretion 

_    province  or  colony  of  New  Jer-     deem  expedient,  or  to  such  regulations 

sYiall  hear  and  determine  all  causes     as  the  Supreme  Court  of  the  United 

*  no  s>yi\Xs>  which  come  before  it  as  near    States  shall  think  proper  from  time  to 

*  may  be  according  to  the  usage  and     time  by  rule  to  prescribe  to  any  cir 


^^gtom  of  the  High  Court  of  Chancery  cuit  or  district  court  concerning  the 

jj,  tlie  Kingdom  of  England."     Jones  same."     In  Hornbuckle  v.  Toombs,  18 

If.  IDavenport,  45  N.  J.  Eq.  82.  Wall.  (U.  S.)  648,  disapproving  some 

In  National  Docks,  etc.,   R.  Co.  v,  earlier  cases,  it  was  held  that  **  in  case 

X>eonsylvania  R.  Co.,  54  N.  J.  Eq.  167,  of  any  difficulties  arising  out  of  this 

touching  the  practice  in  chancery  the  state  of  things.  Congress  has  it  in  its 

court  said:  **In  absence  of  any    stat-  power  at  any  time  to  establish  such 

a  toiy  regulation  or  established  practice  regulations  on  this,  as  well  as  on  any 

or  court  rule  of  our  own,  the  English  other  subject  of  legislation,  as  it  shall 

practice  has  always  prevailed  in  this  deem    expedient    and    proper."      See 

co\irt."    Citing  West  v.  Paige,  9  N.  T.  further  Palmer  v.  Cowdrey,  2  Colo,  i ; 

r,  13  N^  J.  Garrison  v,  Cheeney,  i  Wash.  Ter.  489. 


1.  See  Supreme  Court  Rule  3,  Eq- 
uity  Rule  90,  Circuit  Court  of  Ap- 

article    United 


Etj.  203;  Schenck  v,  Conove 
Eq.  33;  Ratzer  v.  Ratzer,  29  N.  J.  Eq. 
162;  Hitchcock  v.  Rhodes,  42  N.  J.  Eq. 

4-95f  to  which  may  be  added  Southern  peals    Rule  8,    and 

l^at.  Bank  v.  Darling,  49N.  J.  Eq.  398;  States  Courts. 

Jones  V,  Davenport,  45  N.  J.  Eq.  82,        2.  Southern  Nat.  Bank  v.  Darling, 

and  Morris  v.  Taylor,  23  N.  J.  Eq.  134.  49  N.  J.  Eq.  398;  Newark,  etc.,  R.  Co. 

Norfti  CartiUna. — *'  The  existing  law  v.  Newark,  23  N.   J.    Eq.  515,  where 

and  rules  of  practice  in  this  state  •  *  *  the  court  said:  **  In   the  absence  of 

for  the  review  or  rehearing  of  decrees  modifications  arising  from  statute  or 

in  the  court  of  equity  were  the  same  an  established  course  of  proceeding, 

as  in  the  English  chancery.''  Runnion  the  practice  of  this  court  is  in   con- 

V.  Ramsay,  «>  N.  Car.  63.  formity  with    that  of    the   House  of 

In  PeoaiytTaiila  equitable    relief  is  Lords.    On  all  unsettled  points  this  is 


granted  only  in  the  courts  of  law,  and 
the  procedure  is  regulated  rather  by 
the  rules  prescribed  by  the  Supreme 
Court  than  by  the  practice  in  the  Eng- 
lish chancery. 


the  model  to  which  we  recur.  With 
the  exceptions  just  mentioned,  the  es- 
tablished English  routine  is  the  law  of 
this  court,  and  such  law  is  as  obligatory, 
until  altered  by  statute,  as  are  any  of 


la  the  Territorial  Courts  the  chancery    the  general  principles  of  the  common 
practice  is  primarily  governed  by  the    law." 
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specially  mentioned.^  But  provisions  in  the  codes  oi|  procedure, 
so  far  at  least  as  the  codes  have  abolished  the  distinction  between 
legal  and  equitable  forms  of  proceeding,  are  applicable  alike  to 
legal  and  equitable  actions.* 

1.  Marsh  v.    Grist,  Phil.    Eq.  (N.  apply  onlj  to  the  common-Uw  side  of 

Car.)  350,  quoting  from  Sandndge  v.  the  court. 

Spurgen,    2    Ired.     £q.    (N.     Car.)        8.  In  Blatchlej  v.  Coles, 6 Colo. 82, 

269.  it  was  held  that  a  section  of  the  code 

ConrU  wtth  Law  and  Bquitj  BMm. — In  in  relation  to  appeals,  which  pitnrided 

Smith  V.  Newiand,  40  111.  100,  it  was  for  the  preservation  of  matter  dtkori 

said  that  the  twentieth  section  of  the  the  record    bj  a  bill  of  exceptions, 

Practice  Act,  relating  to  bills  of  ezcep-  was  applicable  to  cases  of  an  equitable 

tions,  had  been  always  understood  to  as  well  as  to  those  of  a  legal  Daturc. 
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I  BEroriTioir,  820. 
n.  PuBPoa,  821. 

ni  HXCEBUTT,  822. 

IT.  Chabacteb  of  the  PBOCSEDive,  823. 

1.  As  a  New  Action^  823. 

2.  Construction  of  General  Statutes  Affecting'  AcUans^  8a6ii 

3.  Asa  Writ  of  Right,  826. 

a.  At  Common  Law,  826. 

b.  Under  Modem  Practice,  827. 

y.  To  What  Tbibuhal  the  Wbit  Lie8^  82& 

1.  In  General,  828. 

2.  Applications  of  the  Rule,  830. 

3.  On  Trial  de  Novo,  832. 

71  To  What  Jitdoicehtb  the  Wbit  Isss^  832. 

1.  Finality,  832. 

2.  Technical  Judgment  Not  Required,  834. 

3.  Void  Judgment,  835. 

4.  On  Report  of  Referees,  836. 

5.  On  Award  of  Arbitrators,  Zyj, 

6.  Judgment  in  Favor  of  Plaintiff  in  Error ^  837. 

7.  Decisions  Peculiar  to  Various  Jurisdictions,  837. 

8.  In  Criminal  Cases,  840. 

9.  W5^  ^n7  A^<7/  Applicable,  842. 

a.  Interlocutory  Judgments,  842. 

^.  Exercise  of  Discretion,  844. 

^.  Exercise  of  Ministerial  Power,  845. 

^.   (9/A^  Caj^j  «/A^^  ^Kn/  ^^^J  Not  Lie,  84$. 

vn.  Fob  What  Ebbob  the  Wbit  Lies,  846. 

1.  In  General,  846. 

2.  Questions  of  Law,  847. 

3.  Questions  of  Fact,  848. 

4.  Mixed  Questions  of  Law  and  Fact,  849. 

vm  SxcLvnyEVEss  of  Bexedt,  850. 

1.  Actions  at  Law,  850. 

2.  Suits  in  Equity,  851. 

3.  Effect  of  Statutes  Authorizing  Appeal,  852. 

4.  Election  of  Remedies,  854. 

DL  Plvbal  Wbits  of  Ebbob,  855. 

1.  To  Several  Judgments,  855. 

2.  Cross-writs  of  Error,  855. 
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Z.  PABTlXfl^  856. 

I.  Plainiiffs,  856. 

a.   Who  Entitled  to  Writ,  856. 
'i  J  Tlie  General  Rule,  856. 
[2)  Privies,  857. 
W  Artificial  Persons^  858. 

(4)  Infanif,  35B, 

(5)  Principal  and  Bail,  858. 

(6)  /;f  Criminal  Cases,  858. 
A  Joinder,  860. 

(i)   The  General  Rule,  ZSo, 

(2)  Summons  and  Severance,  862. 

(3)  Husband  and  mfe,  862. 

(4)  [f^m  Joinder  IMnecessary,  863, 

(5)  Effect  of  Nonjoinder  or  Misjoinder Sfi^ 

3.  JMfmdnnts,  865, 

a.  Against  Whom  Wrii  Ues,  86];. 
^.  Joinder,  865. 
3«  Description  of  Parties,  866. 

4.  Abatement^  866. 

a.  /»  General,  866. 

^.  />4faM  ^.Si?/^  Plaintiff  or  Defendant  in  Enw,  866. 

^.  Z?ifaM  tf/>«W/  Plainttfor  Defendant  in  Error,  868. 

</.  Bankruptcy,  869. 

^.  Marriage^  869. 

ZI.  T^-KMAMi  OF  ZSBOB,  869. 

1.  Formal  Release,  869. 

2.  -i?^'  Voluntary  Acts  of  Plaint{ffin  Error^  ?7a 

3.  /^^  Release  Pleaded,  87 It 

4.  Objections  to  Plea,  871, 

5.  .«?«i  /««#  7h>^,  87?. 

ZIL  Tms  TO  Sirs  on  nix  Wxir,  872. 

1.  The  Rule  Stated,  872. 

2.  Effect  of  Statutes  Governing,  873, 

3.  Exception  to  Operation  of  Statutes ^  874. 

4.  When  SfatHte  Begins  to  Run,  876. 

5.  f{o^  Statute  Availed  of  877. 

6.  When  Writ  Considered  Brought,  877. 

yTTT    APFLICAnOV  MB  TRS  W&IT,  8/8. 

1.  Contents,  878. 

2.  Effect  of  Application,  881, 

ZIV.  FOXM  OF  THi  Wmi,  881, 

I.   Contents,  881. 

a.  At  Common  Law,  881. 
^.    Under  Statutes,  882. 

3.  Signature  and  T^ste,  882. 
3.  5^<i/,  883. 

Z7.  Allowahcb  of  tee  Wvt,  883, 

I.  Necessity  for,  883. 

a.  //f  Civil  Cases,  883. 

^.  /«  Criminal  Cases,  884.  - 
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2.  Where  Allowed,  885. 

3.  By  Whom  Allowed,  886, 

4.  Time  of  Allowance,  887. 

5.  How  Allowance  Shown t  887, 

X7I  bSUAVCE  OF  TEX  WEIT,  887. 

1.  Where  Brought,  887. 

2.  From  Whence  Issued,  888. 

3.  To   Whom  Directed,  888. 

4.  Service,  889. 

a.  Generally,  889. 

b.  How  Shown,  889. 

c.  Failure  to  Serve — Effect  of,  889, 

XVn.  BBTinUI  OF  THE  Wbit,  889. 

1.  In  General,  889. 

2.  What  Return  Consists  of,  89a 

3.  Signature,  890. 

4.  Necessity  for  Return,  890. 
$.    Wi^if  Returnable,  891. 

a.  ^/  Wfta/  7>rw,  891. 

b.  On  What  Day  of  Term,  892, 

6.  Filing  of  Return,  892. 

7.  /^nc/  Return  Shown,  893. 

XYin.  AiuoDTG  DucnnrTioir  ov  the  Bioobd.  893. 

1.  Generally,  893. 

2.  i^^»  What  Writs,  894, 

3.  ^^;f  Diminution  to  be  Alleged,  894* 

ZDL  FB0CX88  nr  EBJtOB,  894. 

1.  In  General,  894. 

2.  Scire  Facias  ad  Audiendum  Errores,  895. 

a.  Of  What  Court  a  Process,  895. 

b.  H<yw  Tested,  805. 

c.  Whence  Issued,  895. 

d.  How  Directed,  895. 

e.  Notification  of  Time  for  Appearance,  895. 
/.  When  Returnable,  895, 

g.  Service,  896, 

ii)  Necessity  for,  896. 
2)  Tlw^  ^  Service,  896. 

(3)  i^^«  ^f%^i«  Served,  897. 

(4)  Irregular  Service,  898. 

3.  ^//af  5^ifv  Facias,  etc,  898. 

4.  Contents  and  Sufficiency  of  Process,  898. 

5.  Waiver,  899. 

ZZ.  EmCT  OF  WXXT  OF  SXBOB,  899. 

In  As  a  Supersedeas,  899. 

2.  H^a/  M  Brought  Up  by  the  Writ,  899. 

3.  Effect  on  furisdiction  of  Person  or  Subject-matter,  900. 

Zn  SECOTO  WBIT  of  EBSOB,  9CX). 
ZXn.  DlBlOIIAL,  QVAIHAL,  OX  DiSCOVTIKtrAVGB,  9OI. 

I.  Involuntary  Dismissal,  901. 
a.  /if  General,  901. 
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b.  Specific  Grounds,  902. 

r.   Time  of  Making  Motion ,  905. 

d.  Notice  of  Motion,  905. 

e.  Hearing  on  Motion,  906. 

2.  Voluntary  Dismissal,  906. 

3.  Dismissal  on  Courfs  Own  Motion^  ^ffj. 

4.  Costs,  907. 

5.  B^ect  of  Dismissal,  907. 

XXm  AXXVBICEHT  07  THE  WBIT,  908. 

\.  At  Common  Law,  908. 

2.  Under  Statute,  908. 

3.  ff^a/  Defects  Amendable,  908. 

4.  Amendment  Discretionary,  910. 

5.  Amendment  Based  on  Record,  911. 
6.*  Where  Amendment  Unnecessary,  912. 

CROSS-REFERENCES. 

A  il^    WW/  of  Error  Coram  Nobis  or  Coram    Vobis,  sec  article  CORAM 
NOBIS  AND  CORAM  VOBIS,  vol.  5.  p.  26. 
Certiorari  as  a  Substitute  for  Writ  of  Error,  see  article  CERTIORARI 

vol.  4,  p.  I. 
Writ  of  Error  as  a  Remedy  to  Review  Judgments  and  Decisions  in 
Particular  Cases,  see  also  the  special  articles  in  this  work  upon 
the  various  subjects  involved,  as  CONSPIRACY,  vol.  4.  P-  73^; 
CONTEMPT,  vol.  4,  p.  809,  etc. 
For  other  Articles  Dealing  with  Appellate  Procedure  to  be  Considered  in  Cm- 
nection  with  this  Subject,  see  AMOUNT  IN  CONTRO  VERSY,  vol.  i.p. 
702;  APPEAL  BONDS  AND  UNDERTAKINGS,  vol.  i.  p.  9^3: 
APPEALS,  vol.   2,  p.   1 ;  ASSIGNMENT  OF  ERRORS,  vol.  2,  p. 
920;   BILLS  OF  EXCEPTIONS,   vol.    3.    p.   374;  BRIEFS,  vol 
3.  p.  710;  CASE  MADE  ON  APPEAL,  vol.  3.  p.  879;  CERTIFIED 
CASES,    vol.    3,   p.    918;    CERTIORARI,   vol.   4,   p.   i;  EXCEP- 
TIONS AND  OBfECTIONS;  SUPERSEDEAS  AND  STAY  OF 
PROCEEDINGS, 

L  DEFIHlTIOir. — A  writ  of  error  is  a  writ  issued  from  a  court  of 
appellate  jurisdiction,  directed  to  the  judge  or  judges  of  a  court 
of  record,  requiring  them  to  remit  to  the  appellate  court  the 
record  of  an  action  before  them,  in  which  a  final  judgment  has 
been  entered,  in  order  that  examination  may  be  made  of  certain 
errors  alleged  to  have  been  committed,  and  that  the  judgment 
may  be  reversed,  corrected,  or  affirmed,  as  the  case  may  require. 

1.  Black's  Law  Dictionary.  At  Common  Law.— A  writ  of  enrorat 

MacLachlan  v.  McLaughlin,  126  111,  common  law  was  a  process  issued  out 

427;   Allen  V.  Savannah,  9  Ga.  293;  of  chanceiy  to  remove  the  record  ironi 

Beatty  v,  Chapline,  2  Har.  &  J.  (Md,)  an  inferior  to  a  superior  court,  witn» 

31.  commission  to  the  judges  of  the  re- 

"What  is  a  writ  of  error?    A  com-  versing  tribunal  to  examine  the  prt>- 

mission  from  the  government  to  cer-  ceedings  and  to  affirm  or  reverse  tu 

tain  judges,  •  •  *  enabling  them  to  judgment  according  to  law.   ^^'j*^'*^ 

revise  the  proceedings  of  an  inferior  Rogers,  2  Ark.  334.    See  also  Jaq" 

court."     Foute    v.    State,    3    Hayw.  v,  Cesar,  a  Saund.  100.            .  . 

(Tenn.)  98.  "A  commission  bj  which  the  judges 

820  Volume  VII. 


PnrpoM.                             ERROR,  WRIT  OF.  Pvpoie. 

n.  PVBPOSB. — A  writ  of  error  answers  a  twofold  purpose.    It 
acts  as  a  certiorari  to  remove  the  record  from  the  inferior  court,^ 

of  one  court  are  authorized  to  examine  case,   answering  all  the  purposes  of 
a  record  upon  which  a  judgment  was  a  second  writ  of  error.     The  reason 
given  in  another  court,  and,  on  such  of  this  is  that  the  record  of  the  infe- 
examination,  to  affirm  or  reverse  the  rior  court,  and  not  a  transcript  of  the 
same  according  to  law."     Cohens  v,  record,  is  returned,  or  is  supposed  to 
Virginia,  6  Wheat.  (U.  S.)  409.  be,  although  a  transcript  onlj  is  sent 
DisttBguialied  from  Writ  of  Error  Co-  up.    Saunders  says :  *•  The  record  itself 
ram  HoliiB. — **A    writ  of  error  is  an  is  supposed  to  be  removed,  that  it  may 
original  writ,  and  rn  England  issues  remain  as  a  precedent  and  evidence  of 
out  of  the  court  of  chancery,  and  runs  the   law  in   similar  cases.'     2  Saund. 
in  the  name  of  the  king.     With  us  it  loi,  m.     But  a  writ  coram  vobis  will 
issues  from  this  court,  and  under  our  not  lie  in  the  Exchequer  Chamber  on 
present  judicial  organization  can  issue  the  abatement  of  a  writ  of  error  there, 
from  no  other.     It  is  *  in  the  nature,  *  If  a  writ  of  error  brought  in  the  Ex- 
as  well  of  a   certiorari  to  remove  a  chequer  Chamber  upon  a  judgment  in 
record  from  an  inferior  into  a  supe-  the  King's  Bench  abate  by  death  or 
rior  court,  as  of  a  commission  to  the  otherwise,  no  writ  coram  nobis  {vobis) 
judges  of  the  superior  court  to  exam-  lies  there,  for  the  record  itself  is  not 
ine  the  record,  and  to  affirm  or  reverse  removed  there  by  the  writ  of  error, 
it  according  to  law.'     2  Saund.  loi,  <x.  but  only  a  transcript,  and   therefore 
The  writs  coram  nobis  and  coram  vobis  there   must  be  a  new  writ   of  error.' 
diflFer  from  a  writ  of  error  in  two  par-  Taques  t'.  Cesar,  2  Saund.  loi,  b.     The 
ticulars :    ( i )  They  contain  no  certio-  judgment  for  plaintiff  for  an  error  of 
rari  clause,  for  there  is  no  record  to  fact   on  a  writ  coram  nobis  or  coram 
be  certified.     {2]  They  have  no  return  vobis  is  that  the  judgment  be  revoked; 
day,  as  they  are  in   the   nature  of  a  on  a  writ  of  error,  that  it  be  reversed. 
commission  only  to  the  court  to  cor-  Camp  v.  Bennett,  16  Wend.  (N.  Y.) 
rect  error.     They  lie  for  errors  of  fact  48."     Teller  v.  Wetherell,  6  Mich.  49. 
and  for  errors  in  tJhe  process,  or  through  Compare.,  for  a  further  dissertation  on 
the  default  of    the    clerks,     i   Arch,  this  subject,  U.  S.  v.  Plumer,  3  Cliff. 
Prac.  234.     They  do  not  lie  when  the  (U.  S.)   59;   and   see   article  Coram 
error  is  in  the  judgment  of  the  court  Nobis  and  Coram  Vobis,  vol.  5,  p.  26. 
itself,  and  not  in  the  process,     i  Arch.  1.  Welsh  v.  Brown,  42  N.  J.  L.  323 ; 
Prac.  235.    The  writ  is  called  a  writ  Ex  /.  Ralston,  119  U.  S.  613;   State 
of  error    coram  nobis  in  the  King's  Bank  v,  Ruddell,  10  Ark.  126. 
Bench  because  the   record  and  pro-  Blirtlngulshed   from    Certiorazl.  —  At 
ceedings  are  stated  in  the  writ  to  re-  common  law  **a  certiorari  is  said  to  lie 
niain  before  us  (coram  nobis)  ;  that  is,  in  all  cases  where  a  writ  of  error  does 
in  the  Court  of  King's  Bench,     i  Arch.  not.  *  •  •  It   lies   to    remove   indict- 
Prac.  234;  Jaques  v,  Cesar,  2  Saund.  ments  from   inferior  jurisdictions  to 
joij  a.    The  king,  by  a  fiction  of  law,  the  Court  of  King's  Bench  for  trial ; 
is  supposed   to  preside  in  person   in  also  to  reverse  the  doings  of  inferior 
that  court.     In    the    Common   Pleas,  jurisdictions,  whose  powers  are  given 
where  the  king  is  not  supposed  to  pre-  them  by  statute,  whose  mode  of  pro- 
side,  it  is  called  a  writ  of  error  coram  ceedingis  unknown  to  the  common  law, 
vobiSf  because  the  record  and  proceed-  and  who  render  their  doings  effectual, 
ings  are  stated  in  the  writ  to  remain  not  by  a  judgment,  technically  called, 
^/ore  you  (coram  vobis)  ;  that  is,  the  but  by  orders  to  be  executed  in  a  sum- 
king's  justices.     2  Tidd  Prac.   1056,  mary  way,  such  as  orders  for  the  lay- 
potey.    See  SL  writ  oi  error  coram  vobis  ing  out  of  highways  and  for  the  re- 
in the  Common  Pleas  in  Arch.  Forms,  moval  of  paupers.''     Huse  v.  Grimes, 
243;  3  Dunlap's   Prac.  1125.    In  the  2  N.  H.  210. 

King's  Bench   the  writ  coram   nobis  A  certiorari  may  remove  the  record 

also  lies  on  the  judgment  of  an  infe-  in  any  stage  of  the  proceedings  at  the 

nor  court  after  the  record  has  been  discretion  of  the  court;  error  is  of  right, 

removed  into  that  court  by  a  writ  of  andliesonly  after  judgments.   Drowne 

error  that  has  been  quashed,  or  has  t;.  Stimpson,  2  Mass.  441.     See,  ingen- 

'^bated,  the  writ  in  that  court,  in  such  eral,  article  Certiorari,  vol.  4,  p.  1. 
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and  as  a  commission  to  the  superior  court  to  examine  into  the 
record  and  to  affirm  or  reverse  according  to  law.* 

nL  VxcEflilTT. — The  issuance  of  the  writ  is  accordingly  almost 
universally  held  essential  to  vest  jurisdiction  of  the  cause  in  the 
court  of  crror.^ 

Ckiitfi  M  WaiTtd. — It  is  matter  of  substance,  and  not  of  form,' 

Qiiuluil  does  Ifot  Afl^ot  Cemontfl. —  means  of  its  process  bring  thecauM 

If  the   record  be  properly  described,  before  It  in  a  proper  manner." 

tJie  certiorari  part  of  tlie  writ  is  good  So,  where  a  Writ  oi  error  is  so  dcfect- 

and  tlie  record  is  removed,  and  will  re-  ive  as  to  be  void,  as  where  no  power  to 

main   in  the  superior    court   though  amend  exists  by  statute,  parties  cannot 

the  writ  is  quashed.    Welsh  if.  Brown,  amend  bj  consent.     Mofandin  v.  Col* 

42  N.  1.  L.  324.  or&do  Cent.  R.  Co.,  3  Colo.  174;  Car- 

1.  Welsh  V.  Brown,  42  N.  J.  L.  323.  roll  v.  Dorsey,  20  rfow.  (U.  S.)  aftf 

S.  Alabama. — Koin  v,  Mcllvaine,  i  See  also  infra,  XXIII.  Amendment  if 

Port.  (Ala.)  285.  the  Writ. 

Colorado .  — Molandin  r.  Colorado  In  Pendlcy  v.  State,  87  Ga.  186,  it 

Cent.  R.  Co.,  3  Colo.  173.  was  said  of  the  jurisdiction  of  the  9a- 

Florida. — Ration  v.  State,  7  Fla.  9.  preme  Court  of  Georgia:  "Sate  bj 

Georgia, — Pendlejr  v.  State,  87  Ga.  writ  of  error  it  his  no  jurisdiction 

186.  whatever.    The  Act  of  1889  (Pamphlet, 

Missouri. — State  v.  Kanooster,    t2  p.  114)  declares  '  that  no  case  shall  be 

Mo.  App.  589;  Lynch  v.  Kelley,6  Mo.  taken  to  the  Supreme  Court  by  bill  of 

App.  601.  exceptions    except  in    the  following 

Nrw  Mexico. — Chisum  v.  Ayers,  4  manner.'    It  proceedU  to  specif?  the 

N.  Mex.  48.  manner,  and  in  so  doing  says  that  the 

IVisconsin.—Koikt  v.  State,  12  Wis.  Judge  *  shall  require  the  clerk  to  send 

570.  up  only  so  much  of  the  record  as  he 

United  ^/a/<*j.~- Wa  shi  A  e  to  n  may  certify  is  material.*  ItprtscHbes 
County  V.  Durant,  7  Wall.  ( U.  S.)  694 ;  the  form  of  the  certiflcate,  and,  accord- 
Hodge  V.  Williams,  22  How.  (U.  S.)  ing  to  that  form,  one  of  the  facts  to 
87;  Mussina  v.  Cavazos,  6  Wall.  (U.  which  the  Judge  must  certify  is  that 
S.)356;  Edmonson  v.  Bloomshire,  7  the  bill  of  exceptions  *  speciiSes  all  of 
Wall.  (U.  S.)  306;  Carroll  v.  DorsCy,  the  record  material  to  a  clear  under- 
20  How.  (U.  S.)  207 ;  U.  S.  *.  Currr,  standing  of  the  errors  ccwnplained  of.' 
6  How.  OJ.  S.)  113;  Stevens  v.  Clark,  The  order  which  Is  to  be  given  to  the 
62  Fed.  Rep.  323;  Brooks  v.  Norfis,  clerit  in  the  certificate  is  *  to  make  out 
II  How.  (U.  S.)  204;  Bondurant  v.  a  complete  copy  of  such  parts  of  the  rec- 
Watson,  103  U.  S.  278 ;  Em  f.  Ralston,  ord  in  said  case  as  are  in  this  bill  of 
119  U.  S.  613;  Stevens  v.  Clark,  62  exceptions  specified,  and  certify  the 
Fed.  Rep.  321 ;  Smith  v.  Ferst,  66  Fed.  same  as  such  and  cause  the  aaibe  to  be 
Rep.  798.  transmitted,'  etc.     The  certificate  of 

In  Molandin  v.  Colorado  Cent.  R.  the  Judge  to  the  bill  of  exceptions  to 

Co.,  3  Colo.  173,  it  was  said :  "  The  the  only  writ  of  error  provided  for  by 

Supreme  Court  of  the  United  States  the  law,  and  consequently  if  the  cer- 

has  uniformly  held  that  the  issuance  of  tiflcate  does  not  substantially  comply 

a  writ  of  error  is  essential  to  the  exer-  with   the  requirements  of  the  statute 

cise  of  its  appellate  jurisdiction."  there  is  no  writ  of  error  at  all,  and  this 

In  the  case  of  Rolke  v.  State,    i2  court  has  no  jurisdiction  of  the  case, 

Wis.  570,  the  court  says :  "  Suppose  unless  defects  in  the  writ  are  waited, 

an  inferior  court    should  send  up  a  either  expressly  or  by  acquiescence." 

record   of   a    cause   to  the  Supreme  8.  Hoclge  -o.  Williams,  22  How.  (U. 

Court  without  any  writ  whatever.    No  S.)  87. 

one  would  insist,  because  the  papers  Ootitrt. — In    Illinois    the  rule  was 

were  filed  with  the  clerk  of  the  Su-  modified  in  the  case  of  Birkby  f.  Solo- 

greme    Court,    that    ipso  facto    the  mons,  15  111.  122,  the  court  sajin?' 

upreme  Court  had  jurisdiction;  the  "  Where  the  record  is  brought  up  bj 

court  of  review   must   issue  its  writ,  the  party  and  filed,  properly  certified, 

running  to  the  inferior  court,  and  by  in  the  first  instance,  the  writ  of  error 
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Md  the  parties  cannot,  by  stipuUtioti^  in  the  absence  of  the  writ, 
confer  juriadiction,^  or  dispense  by  consent  with  the  writ  of  error 
entirely  in  a  case  where  it  properly  lies,  as  it  is  directed  to  the  court 
below,  and  not  to  the  parties.* 

<hi  Motion  of  fho  Court. — Ndr  can  the  appellate  court  assuine  jtiffs* 
diction  of  the  case  of  its  own  motion  in  the  absence  of  the  required 
Wrtt.« 

t^.  CHAHACtEB  Of  TfilB  FAOdllBHrO— 1.  As  a  iTdW  Aetlon— ^Mdl^ 
lag  Biilo« — It  is  a  well-established  principle  of  appellate  procedure 
that  a  writ  of  error  is  an  independent  action  in  the  nature  and 
With  the  general  characteristics  of  a  new  and  original  suit«^ 

is  Unnecessary,  or  at  most  is  biit  ttiat^  FldHda^'^SisX^  if.  Mitchell,  19  Fl«« 
ter  of  fofm."  307 ;  U.  S*  Mutual  Ace.  AftSdc.  v.  Wel- 

1.  Molandln  i/.  Colorado  Cent.  II.     ler,  30  Flsi.  215. 

Co.,  3  Colo.  173.  Georgia. — AUeii  v*  SayAiitiah,  9  Ga. 

2.  Coiotado. — Molandint;.  Colorado    j86. 

Cent.  tL.  Co.,  3  Colo.  175*  Harvey  v,  Illi hois. —Ripley   v.  Morrift,  7  111. 

Travelers    Ins.  Co.,     18    Colo.    354;  381;   Hickinan  v*   H allies,  20  III.  to; 

Crane  t;.  Farmer,  14  Colo.  294;  Meyer  Roberts  v.  Fahs^  32  Ill<  474;  IfitiflMi* 

Vi   Brophy,    15    Colo.    572;    Sons  of  tional  Bank  v.  Jefikini^  1^4  lib  143; 

America  Bldg.,  etc.,  Assoc.  v.Denvet,  Smith  v.  kobirisotti  tt  111.  110;  L€- 

15  Colo.  592*  t*eabody  v.  Thatcher,  3  quatte  v,  t)rury,  6  111*  App.  389^  In- 


Colo.  i^C;  Thome  V.  Ornauer,  6  Colo,  tematiohal  Bank  v.  Jenkins,  107  111. 

^1^;   Mall  t^.  Pay  Rock  Consol.  Mln.  291;  Kingsbury  f^.Sperry,  119111.279; 

Co.,  6  Colo.  81 ;  Molandin  v.  Colorado  Gofotth  v.  AdaUis,  11  111.  32 ;  Robinson 

Cent.  R.  Co.,  iColo.  173.  v.  Magarity,  28  111.  426*  Eldfidge  v» 

MickigdH.—Wtaiti^  t>.  Tittabawassee  Walket,  86  111.  J70. 

Boom  Co.,  47  Mich.  ^43.  /*£/ia»tt.---McCormick  v.  McClUfe, 

MiHnesoia. — Rathburn  'O,  Moody,  4  6  Blackf.  (Ind.)  466,  ^  Alfi<  Dee.  441. 

Minn.  364.  Mtckiga^.^Vkh      valkenbttfg     v* 

OAio,  —  Vance   v.   Goudy,   Wright  Rogers,  fj  Mich.  324. 

(Ohio)  307.  Mtssoar L^—MBiMm  ifi   All«nberg» 

JVticoasiM.— Koike  t/.  State,  12  Wis.  loo  Mo.  337;  Pierce  Vi  Stiiid«,  11  Mo. 

570.  App.  364;   Mathetrson  v.  9t.  I/Oula, 

United  States. — Stevens  *.  Clark, 62  etc.,  R.  Co.,  44  Mo.  App.  99* 

Fed.  Rep.  323;  Kelsey  * .  Fotsyth,  21  K^iv  TOrk.^-^otmlf  if,  Mcintosh, 

Mow.  (U.  S.)  8S;  Ballance  v.  Fbrsyth,  22  Bafb.  (N.  Y.)  273*  Stfikef  V.  Mott, 

21  How.  (U.  8.)  389;  Walker  v.  fyte-  6  Wend.  (N.  Y.)  465  J  FenftO  v.  Dlck- 

vllle,  12  Wall.  (U.  9.)  440 1  Washing-  inson,  4  Den.  (N.  Y.)  85. 

ton  County  v.  Durante  7  Wall.   (U.  KorthCdtoliHa.-^3itiiotdiv,A}»Um^ 

S.)694.  1^®^-  ^-  ^^-  ^^''•)  1545   **^****  *• 

Cd&Cfa.— In  ItUnois  It  seems  that  a  Cheek,  5  Tones  L.  (N.-  Cafi)  ifiA. 

Joinder  in  error  is  a  waiver  of  the  ob-  0^/<?.*—Taylor  v.  Boyd,  %  Ohio  335^, 

eciion  that  the  case  is  brought  befofe  17  Am.  Dec.  603. 

the  court  by  appeal  Instead  of  by  writ  7V**«55«*.— Spuf  gin  v,  dptirgiiii  3 

of  error.    De  Beukelaer '?^  People,  25  Head  (Tenn.)  23;  Squibb  v.  McFaf- 

111.  App.  460.  land,  II  Heisk.  (Tenfi.)  563;  Motrrr 

a.  Cafroll  V,  Dorsey,  20  How.  (U.  v.Davenport<6Lea(Tenn.)  82}  Wool- 

S.)  207.  dridge  t/.  Boyd,  13  Lea  (Tenn.)  154; 

4.  Alabama. —Gregg   v.   Bethea,  6  Hawkins  f/.  ThofUtOft,  i  Yefg.  (Tenn.) 

Port.  (Ala.)  9.  146. 

Calif orHia.-VflAh^t    v.    Superior  K<?r»f o»/.— Barloir t;. feuf r, i  Vt.^. 

Ct.,  94  Cal.  430.  Wisconsin. — U.  S*  if*  Salteff  i  Fin. 

Co/drado.—V^eh^ter  v.  Gaff,  6  Colo.  (Wis.)  278. 

;  Wise  V.  Brocker,   i  Colo.  550;  ^^'^/rf^if.— Batchelof  v.  Ellis,  7  T. 


We 


estern  tfnion  Tel.  Co.  v.  Graham,  i     R.  333 ;  Jaques  v.  Cesaf,  0  Saund.  100, 
Coto.   183;  Willoughby  t^.  George,  5     note  (i.) 
Colo.  80.  In  Taylor  v.  Boyd,  ^  Ohio  354,  the 
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The  OoBtnury  Bui*. — In  some  jurisdictions,  however,  the  writ  of 
error  is  regarded  rather  as  a  continuation  of  the  original  suit  than 
as  a  new  proceeding.^ 

court  said :  *'  In  the  obvious  nature  1.  Iftiltdd  Btatas. — ^Nations  v,  John- 
and  character  of  the  proceeding,  a  son,  24  How.  (U.  S.)  205,  where  the 
writ  of  error  is  a  new  and  original  court  said:  ** Plainly  *•*  there  is » 
suit.  Original  process  issues  in  it  and  distinction  between  a  writ  of  error  and 
must  be  served  to  bring  the  adverse  the  original  suit.  According  to  the 
party  into  court.  The  relative  charac-  practice  in  this  court,  it  is  rather  a  cen- 
ter of  the  parties  is  changed;  new  tinuation  of  the  originalli  ligation  than 
pleadings  are  made  up,  and  a  final  the  commencement  of  a  new  action, 
judgment  upon  it,  though  it  may  oper-  and  such,  it  is  believed,  is  the  general 
ate  upon  the  original  cause,  is  never-  understanding  of  the  legal  profession 
theless  a  termination  of  the  new  suit  in  the  United  States.  Cohens  v.  Vir- 
or  process  in  error.  •  •  •  We  adhere  ginia,  6  Wheat,  (U.  S.)  410;  Clarke  p. 
to  the  doctrine  that  the  writ  of  error  Mathewson,  12  Pet.  (U.  S.)  170."  in 
is  a  new  suit,  and  can  only  affect  par-  this  case  notice  by  publication  to  bring 
ties  or  strangers  from  the  service  of  in  a  defendant  in  error  was  held  to  be 
the  citation."  valid,  although  it  would  not  have  been 

A  Wxtt  of  Error  Ii  an  Indepondeiit  Pro-  sufficient  in  the  original  proceeding. 
oeedlncand  may  be  brought  in  vaca-        Texas. — Harle  v,  Langdon,  60  Tex. 

tion  as  well  as  during  the  session  of  555;    Hickcock  v.  Bell,  46  Tex.  613; 

the  court.     Per  Park,  C.  T.,  in  Tyler  Moore  v,  Moore,  59  Tex.  54;  Tex«s 

v.  Hamersley,  44  Conn.  aiS.  Trunk  R.  Co.  v,  Jackson,  85  Tex.  608; 

Actton. — So  a  release  of  all  actions  is  Hart  v.  Mills,  38  Tex.  513,  where  the 

a  good  bar  to  the  writ  of  error.  Ulshafer  court,    referring    to   an  argument  of 

V.  Stewart,  71  Pa.  St.  170.     See  infra^  counsel  that  the  prosecution  of  a  writ 

XL  Release  of  Error,  of  error  was  a  new  and  original  suit, 

Statute  of  Umttatlons. — So  a  general  and  not  a  continuation  of  the  original 

statute   of   limitations  affecting   suits  cause,  said:  **  This  doctrine  should  not 

between  an  assignee    in    bankruptcy  be  recognized  in  the  state  of  Texas, 

and  persons  claiming  adverse  interest  where  the  affirmance  of  a  judgment  in 

in   the   property  assigned   applies  to  the  Supreme  Court  recognizes  the  vi- 

writs  of  error  sued  out  in  such  pro-  tality  of  the  judgment  from  the  date  of 

ceedings,  although  they  are  not  named  its  rendition  in  the  District  Court." 
in  the  statute.     Webster  v.   Gaff,   6        Waflblngton. — Under  the  statutes  of 

Colo.  475.  1873  a  w^rit  of  error  was  not  the  begin- 

Efbet  on  Bomady. — And  it  also  f ol-  ning  of  a  new  action,  but  a  proceeding 

lows  that  the  law  of  remedy  in  force  in    a    pending    action.     Garrison  v. 

at  the  time  of  issuing  the  writ  deter-  Cheeney,  i  Wash.  Ter.  489. 
mines  the  jurisdiction  of  the  court  to        In  New  Jersey,  in  the  case  of  Hinch- 

issue   it.     Lequatte  v,  Drury,    6   111.  man  v.  Rutan,  31  N.  J.  L.  4991  a  ^"['^ 

App.  389.  of  error  was  said  not  to  be,  "  either  in 

BIftetonUabUlty  of  Surety. — A  surety  the  popular  or  technical  signification 

for  prosecution  of  a  suit  taken  on  the  of  the  terms,  a  writ  or  original  process 

issuance  of  a  writ  is  not  bound  for  the  by  which  a  suit  is  commenced.   The 

costs  of  the  appellate  court,  in   case  peculiar  office  of  the  writ  of  error  is  to 

the  plaintiff  below  obtains  judgment  remove  a  suit  which  has  not  onlr  been 

of  the  court  in  which  the  suit  is  insti-  commenced  but  also  carried  to  judg- 

tuted,  and  that  judgment  is  afterwards  ment.     By  it  the  proceedings,  but  not 

reversed    on    error    to    an    appellate  the  suit,  are  commenced  in  the  appd- 

court,  and  the  cause  remanded  for  a  late  court."' 

new   trial.     Hawkins  v,  Thornton,    i        Connecticut. — A  motion  in  error  \^ 

Yerg.  (Tenn.)  146.  Connecticut    is  a  proceeding  in  ^^^ 

Appeal  in  Hatnre  of  Writ  of  Error. —  nature  and  operation  precisely  H^^ 

An  appeal  in  the  nature  of  a  writ  of  writ  of  error,  differing  from  it  ^nlvj" 

error  will  be  regarded  in  the  appellate  the   mode   in  which    it  is  instituted. 

court  as  a  new  suit.     Maskall  v,  Mas-  The  writ  of  error  is  a  separate  suit. 

kail,  3  Sneed.  (Tenn.)  208.     See  also  ser\'ed  like  any  other.     The  motion  m 

article  Appeals,  vol.  a,  p.  i.  error  is  filed  in  court  at  the  same  term 
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Ktw  FnoeM. — Original  process  in  error  must  accordingly  be  issued 
and  served  to  bring  the  adverse  parties  before  the  court  of  errors.* 

V«w  PartiM. — Although  the  parties  in  interest  are  always  sub- 
stantially identical  with  the  parties  to  the  record  below,  their 
relative  character  is  changed.^ 

V«w  Pleading!. — And  new  pleadings  must  be  made  up  to  present 
the  appropriate  issues.^  The  assignment  of  errors  is  in  the 
nature  and  in  the  place  of  a  declaration  setting  forth  the  cause  of 
action  of  the  plaintiff  in  error,^  to  which  the  defendant  may  join 
in  error  by  an  appropriate  plea  or  demurrer.* 

Xffeet  on  Snljoot-matter. — The  principle  that  a  writ  of  error  is  a  new 
suit  is  also  important  as  affecting  the  subject-matter  of  the  action 
below.® 

in  which  the  judgment  is  rendered,  has  no  suit  in  court,  and  in  such  case 

and  is  therefore  a  continuance  of  the  the  writ  of  error  will  be  dismissed, 

proceeding  already  in  court  and  not  Squibb  t/.  McFarland,|i  Heisk.(Tenn.) 

the  commencement  of  a  new  suit.     A  565. 

motion  in  error  is  purely  a  statutory  8.  Taylor  v,  Boyd,  3  Ohio  354. 

proceeding.     It  lies  in  no  cases  where  4.  State  Bank  v.   Ruddell,  10  Ark. 

a  writ  of  error  would   not  have  lain,  123. 

unless  it  be  expressly  provided  as  the  6.  A  proceeding  in  error  is  an  action, 

sole  remedy  by  statute,  as  in  the  case  and  the  assignment  of  errors  is  in  the 

of  motions  for  judgment  as  upon  a  nature  and  in  the  place  of  a  declara- 

nonsuit.     Gen.  Stat.  1875,  tit.  19,  c.  13,  tion.    The  defendant  cannot  plead  until 

§  4,  where  the  decision  of  the  court  the   declaration   is   filed,  nor  can   he 

refusing  to  set  aside  a  nonsuit  may  be  plead  in  error  until  after  assignment  of 

reviewed  upon  a  motion  in  errar,  in  errors.     A  plea  in  abatement  of  a  writ 

which  case  it  would  seem  that  a  writ  in   error    is   therefore   properly  filed 

of  error  would   not  lie.     Zaleski    v.  after  assignment  of  errors.     State  Bank 

Clark,  45- Conn.  405,  note.  v.  Ruddell,  10  Ark.  123. 

1.  Taylor  v.  Boyd,  3  Ohio  354.  6.  Wooldridge    v.     Boyd,     13    Lea 

2,  Taylor  v.  Boyd,  3  Ohio  354.  (Tenn.)  151. 

8a1»tltiitlon  of  Attornesrs. — The  writ  Ub  Pendens.— A  writ  of  error  does  not 

may  therefore  be  sued  out  by  a  new  act  as  a //j/<?«e/<»»j,  affecting  purchasers 

attorney  without  obtaining  a  rule  for  with  notice  that  the  subject-matter  in- 

change  of  attorneys.     U.  S.  v,  Salter,  volved  in  the  trial  below  is  in  litigation, 

1  Pin.  (Wis.)  278;    Batchelor  v.  Ellis,  until  the  process  in  error  is  served  upon 

7  T.  R.  333 ;    Clement  v.  Crossman,  8  the   defendant  in   error.     Macklin  v. 

Johns.  (N.  Y.)  287;    Bendernagle  v.  Allenberg,  100  Mo.  337 ;  Wooldridge  v. 

Cocks,  19  Wend.  (N.  Y.)  152.     See,  in  Boyd,  13  Lea  (Tenn.)  151.     Compare 

general,  article  Substitution  of  At-  Harle  v.  Langdon,  60  Tex.  555. 

TORNEYS.  Snpenedeaa. — The  writ  does  not  set 

duagt  of  Next  Fllend. — And  so  the  aside,  vacate,  or  affect  the  judgment  of 
complainant,  where  an  infant,  is  not  re-  the  court  below  pending  the  proceed- 
quired  to  prosecute  a  writ  of  error  in  ingin  error,  unless  a  statute  makes  it  a 
the  appellate  court  by  the  next  friend  supersedeas.  Oregon  R.  Co.  v.  Ore- 
prosecuting  below,  but  may  substitute  gon  R.,  etc.,  Co.,  28  Fed.  Rep.  505. 
a  new  one  to  the  writ  of  error.  Ames  Effect  on  Judgment. — Therefore,  where 
V.  Ames,  148  111.  321.  it  abates  the  judgment  sought  to  be 

l>6ceMed  Fazt7. — As  a  new  suit  can-  reviewed  remains  in  full  force  as 
not  be  commenced  against  a  dead  man,  though  it  had  never  been  brought, 
an  attorney  who  sues  out  a  writ  of  error  Maskall  v.  Maskall,  3  Sneed  (Tenn,) 
to  reverse  a  judgment  against  his  client,  208 ;  Furber  v.  Carter,  2  Sneed  (Tenn.) 
^ho  has  died  without  his  knowledge,  i ;  Kimbrough  v.  Mitchell,  i  Head 
cannot  be  saved,  on  defendant's  motion  (Tenn.)  539;  Thomasson  z'.  Kerch- 
to  dismiss,  by  an  offer  of  decedent's  eval,  10  Humph.  (Tenn.)  322;  Rags- 
administrator  to  revive,  as  his  intestate  dale  v.  State    2  Swan  (Tenn.)  416. 
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t.  CoAslmctioii  df  Gm«rid  SUtntet  Affeotinif  AMioiu.^Imp<irtant 
decisions  hold  that  the  proceeding  Iti  error  Is  not  included  witbiii 
the  purview  of  general  statutes  affecting  ''suits''  or  ''actiofis/' 
unless  expressly  made  applicable.^ 

8.  As  a  Writ  of  Bight— ii.  At  Common  LaW-^Ia  (Ml  omm.— A 
writ  of  error  is  said  to  be  prosecuted  as  of  right  at  cofflfliod  law,' 
and  may  be  sued  out  in  all  cases  where  it  is  applicable,  irrespec- 
tive of  the  age  of  the  plaintiff  in  error,'  the  nature  of  the  relief 

1.  Overseers  of  Poor  v.  Beedle,  l  Massachusetts. — Drolvne  v.  Stimp- 

Barb.  (N.  Y.)   ii;  McDonald  v,  Ssy-  Mfi,  9  Mass.  441  \  Thsjrer  v.-  Coffl.{  12 

Ingi  Bank«    J  HoW.  Pr.  (K.   Y.  Sit-  Met.  (Mast.)  10 ;  CcN»kt»  P«lStioiiert  15 

preme  Ct.)  35 ;  Moore  v.  Cooley,  2  Pick.  (Mass.)  334. 

Hill  (N.  Y.)  412.  Mississtf^i.'-^eUB  v.  Woodley,  5 

In  Overseers  of  Poor  v.  Beedle,  i  How.  (Miss.)  484. 

Barb.  (N.  Y.)  ti,  it  i^as  held  th«t  a  ilf»>i0*r/.  ^ Calloway  i^.  State,  t 

writ  of  error  was  not  a  "  suit"  or  "  ac-  Mo.  dxl* 

tion  "  within  the  meaning  of  a  statute  J^f^if  ffamf^kir^^'^'T^df  if.  Row- 
providing  that  no  suit  commenced  hy  ell,  44  N.  H.  386  ^  Roche0fer«.  RoberH, 
or    against    certain    public    officials  215  N.  H.  50^. 

should  be  abated  or  discontinued  by  AVn/  Jersey. -^AAonpoMfo^i  f6  N.  J. 

their  death,  removal,  or  resignation,  !#.  ^71. 

and  providing  for  the  substitution  of  JVew  /Vf*.—<:raig  «.  Scott,  1  Wend, 

their   successors    in  office.     And    Ift  (N.  Y.)  35;  Yatc§  ».  People,  6  Johfll. 

McDonald  v.  Savings  Bank,  2  How.  (N.  Y.)  335;  Hartahome  t».  Slcfht,  3 

Pr.  (N.  Y.  Supreme  Ct.)  35,  it  was  Johns.  (N.  Y.)5s4;  Van  Antirerp  *. 

decided  that  a  writ  of  error  was  ndt  a  Newman,  4  Cow.  (N.  Y.)  81;  Peipk 

"  suit "  within  the  meaning  of  an  act  if,  Tweed,  67  Barb.  (N.  Y.)4^. 

relating  to  the  bringing;  of  "  suits  '*  by  Tennessee. ---K\6^\y  if.  Bcnfiett,  I3 

poor  persons.  And  in  Mioote  v.  Cooley,  Lea  (Tenn.)  io6 ;  Spurgin  «».  Spotigin, 

2  Hill  (N.  Y.)  41a,  that  "an  error  on  3  Head  (Tenn.)  23;  Mowrj  t^.Daveii- 

which  a  writ  lies  is  not  a  cause  of  port,  6  Lea  (Tenn.)  80;  Caldwell  if, 

action."  Hodsden,  i  Lea  (Tenn.)  305. 

SeoQJlty  for  Ooati. — In  Ripler   v.  Texas.-^jyoty   v.  Moore,    t6  Tex. 

Morris,  7  111.  381,  it  was  held  tnat  a  ^91. 

statute  relative  to  costs,  requiring  the  W«>l.— Reece  r.  Knott,  3  Utah  436. 


court  to  dismiss  the  suit  whenever  a  Rngland.-^a  Tidd's  Pr.  1134;  Reg. 

nonresident  commenced  an  action  in  *.   Patj,  2  Salk.  503;  Cfosl^^^a  Ciie, 

the  Circuit  or  Supreme  Court  without  3  Wils.  193 ;  Jaques  v*  Cesfer,  2  Siund. 

filing  security  for  costs,  applies  to  a  100,  note  1. 

writ  of  error.  Bond  Roi  Re<tiilr^— Accofdio^l^,  flo 

fl.  Arkansas, — ^Gibson  v.  Rogers,  2  bond  can  be  required  of  tiie  pWifttifl 

Ark.  334.  in  error  as  prerequisite  to  solftg;  out 

California. — En   f.   Thistleton,  52  the  writ  of  error,  unless  a  Statute  so 

Cal.  224.  prescribes.     Florida    Orange   Hedge 

/7tf^i<itf.— Weiskoph  t'.    Dibble,  18  Fence  Co.  v.  Branham,  27  Fla.  5»; 

Fla.  22;  Mclver  r.  Marshall,  24  Fla.  Mrlver  v.  Marshall,  24  Fla.  42;  Tom- 

42.    And  see  Orlando  First  Nat.  Bank  bifrbee  R.  Co.  v.  Bell,  4  Smed.  &  M. 

V.  King,  36  Fla.  25.  (Miss.)    685;    Stephens    v.    Hood,  9 

Illinois. — Haifies  v.    People,  917  111.  Smed.  &  M.  (Miss.)  75. 

i6t;  Bowers  v.  Green,  2  III.  42;   Mc-  Superseding. — So,  where  it  is  of  figJit 

Clay  V,  Norris,  9  III.   370;    Peak  v.  the  writ  cannot  be  revoked  at  super- 

People;  76  111.  290;  Unknown  Heirs  T'.  seded  after  It  has  been  once  fofmsW/ 

Baker,  23  III.  484;  Hall  v.  Thode,  75  granted.     Yates  v.  People,  6  Johm. 

111.  173 ;  Harding  v.  Larkin,  41  III.  419.  (N.  Y.)  ^55. 

/t7w«.—Burge  t^.  Burns,  Morr.  (Iowa)  t.  In  McClay  if.  Ndrrts,  9IM.  37J« 

487.  where  it  was  objected  that  the  wftt 

Maryland.  —  Ringgold's     Case,     i  did  not  lie  at  the  suit  of  ait  infairt,  Jt 

Bland  (Md.)  7.  was  said :  *•  Our  opinion  of  the  rii  *^' 

826  Volume  VII. 


ChMOucUr  «f  Piooaeding.      ERROR,   WRIT  OF.  Ai  a  Writ  «f  Blgkt. 

sought,^  Of  the  amount  involvedt'  nor  is  a  formal  allowance  re- 
quired, unless  a  statute  so  provides  as  a  condition  precedent  to 
its  issuance.'    See  infra,  XV*  Allawanci  ofthi  Writ. 

la  OMttlssl  GMM  the  writ  lay  as  of  fight  In  all  cases  brought  for 
a  misdemeanor  upon  protuible  cause  shown,  but  could  not  be 
sued  out  to  reverse  a  conviction  for  treason  or  felony  except  upon 
allowance.^ 

b.  Under  Modern  PRACTiCE.-^Under  modern  practice  the 
writ  of  error  is  a  writ  of  right  when  expressly  granted  by  the  written 
constitution  of  the  state  ^  or  by  a  statute  made  in  accordance 
therewith,  on  compliance  with  the  statutory  requirements,*  of 
where  a  right  of  review  is  given  in  actions  at  law  by  the  constitu- 
tion, but  no  express  mode  of  feview  is  provided.'' 

Ligiiistlvs  OoBditioDs.-'But  it  is  never  a  writ  of  right  In  the  sense 
that  a  legislature  cannot  restrict,  fegulate,  and  attach  conditions 

of  an/ person,  whether  infant  or  adulti  See    infra,   XV.  Alipwamcs  of  tko 

to  prosecute  a  writ  of  errof  in  this  Writ, 

court  is  founded  Upon  the  fact  that  it  is  In  Haines  v.  People,  97  111.  t66,  it 

a  '  writ  of  right,'  and  lies  in  all  cases  was  said :  <*  Bjr  the  common  law  01 

unless  prohibited  bj  some  statute  Of  in-  England  a  writ  of  error  is  giantable 

flexible  rule  of  law."    See  also  Haines  ex  debito  justHim  in  all  caseft,  either 

V,  People,  97  111.  161 ;  Ridgel/  v.  Ben-  civil  or  criminali  except  in  treason  and 

ncttf  13  Lea  (Tenn.)  ao6.  felonj." 

1.  Ridgehr    v,    Bennett,     13     Lea  In  People  vi  Cancemi,  5  Abb.  Pr. 

(Tenn.)  200;  Caldwell  v.  Hodsden,  i  (N.  Y.  Supreme  Ct.)  491,  it  was  held 

Lea  (Teftn.)  305.  that  a  writ  of  error  to  bring  the  pro- 

S.  Haines  v.  People,  97  111.  167;  ceedings  resulting  in  a  capital  con- 
Bowers  V,  Green,  d  111.  42,  overruling  viction  before  the  Supreme  Court  and 
Clark  V.  Ross,  i  111.  334.  Court  of  Appeals  for  review  Issued 

S.  Notice  of  AppUcatlon  Utoeosisary*  (under  laws  of  1855,  ^'3)  ^^  matter  of 

-^Nor  need  a  notice  of  the  application  right. 

for  the  writ  be  given  to  the  adverse  H6w  Oraaled. — ^In  criminal  cases  it 

partj  unless   a   statute   fto    requires,  was  grantable  of  course  in  cases  of 

Mowry  v.  Davenport,  6  Lea  (Tenn.)  83 ;  misdemeanor  on  probable  cause  shown 

Spurgin  xf.  Spurgin,  3  Head  (Tenn.)  to  the  attomej- general.     In  cases  of 

23;     Caldwell    v,    Hodsden,    i     Lea  felonj  it  was  grantable  unless  by  stat^ 

(Tenn.)  305.  ute  onlt  on  consent  of  the  attornejr- 

4.  ///ffi#ii.-—Haineiv.  People,  97  111.  general   or   Judge   of    the    Supreme 

161 9  Hammond  v.  People,  32  111.  446*  Court.  Com.  v.  Profit,  4  Binn.  (Pa.) 

Maryland. — State    v.   Buchanan,  5  426. 

Har.  A  }.   (Md.)    362;   Anderson  v,  6.  Martin  tr.    Simpkins,    20   Colo. 

State,  5  Har.  &  J.  (Md.)  174.  438;  People  v,   Richmond,  16  Colo« 

NeUff   Ttff^l.'-^Lavett   v.    People,  7  280;  Halej  v.  Slliotti  ao  Colo.  199. 

Cow.  (N«  Y.)  339;  Colt  tr.  People,  i  6.  Monti  v*   Bishop«  3  Colo.  607; 

Park.  Cr.  Rep.  (N.  Y.)  611;  People  v.  Overseers  of  Poor  v,  Beedle,  i  Barb. 

Restel],3  How.  Pr.  (N.  Y.  Supreme  (N.  Y.)  13;  Ridgelyi^.Bennetti  13  Lea 

Ct.)25i;  People  v.  Rogers^  13  Abb.  (Tenn.)  206;   Spurgin  v.  Spurgini  3 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  370.  Head   (Tenn.)  23;   Mowry  v.  Daven- 

Pennsylvania»'^<^OVCi.    tf.   Profit,  4  pott,  6  Lea  (Tenn.)  80;  ^m>.  Virginia 

Binn.  (Fa.)  424;  Miles  v.  Rempubli-  Com'rs,  112  U.  S.  177. 

cam,  4  Yeates  (Pa.)  32a  T.  Bx  f,  Thistletouf   52  Cal.  224; 

United  States, --^\5,  S.  v,  PluiAef,  3  Middleton  v,  Gould,  5  Cal.  190;  Adams 

Cliff.  (U.  S.)  60.  V.    Town,   3    Cal.   247;   Sacramento^ 

England. -^VLex  v,  Wilkes,  4  Burr,  etc.,   R.  Co.  v.  Harlan^  24  Cal.  334; 

2551;  Crosby's  Case,  3  Wils.  188;  Reg.  State  v.   Reed  (Idaho  1893),  3a  Pac. 

tr.  Paty,  2  Salk.  503.    Compare  Cnwle  Rep.  S02;  Reece    v.   Knott,  3  Utah 

if*  Crawle,  i  Yem.  170.  436. 
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to  its  exercise,  although  these  may  often  defeat  the  remedy  in  an 
individual  case.^ 

y.  To  What  TBiBirvAL  ths  Wxit  Lm— 1.  In  OenenL— The  fern- 
edy  by  writ  of  error  is  confined  to  the  review  of  judgments  rendered 
in  courts  of  record  whose  proceedings  follow  the  course  of  the  com- 
mon law,'  unless  there  is  special   statutory  provision  to  the 

1.  Martin  V.  Simpkins,  90  Colo.  438;  Mass.  305;    Winslow  v,  Anderson,  4 

People  V.   Richmond,  16  Colo.  380;  Mass.  376;   Martin  v.  Com.,  i  Mass. 

Peak  V.  People,  76  III.  391 ;  Unknown  389;    Ball  v.  Brigfaam,  5  Mass.  406; 

Heirs  v.  Baker,  23  111.  484;  Rochester  Smith  v.  Rice,  11  Mass.  507;  Com.  v. 

V.  Roberts,  35  N.  H.  503.  Ellis,  11  Mass.  463;  Vandusenv.Com- 

Baffnlattons  I17  Soprane  Conit. — The  stock,  3  Mass.  184;  Pratt  v.  Hall,  4 

Supreme  Court  maj,  in  the  absence  Mass.  339. 

of  statutory  regulations,  devise  regu-  Michigan, — Cameron  v.  Bentlcy,  28 

lations   for    the  issuance  of  the  writ  Mich.  530;  /#  r^  Sanborn  (Mich.  1895), 

in  cases  where  the  right  to  the  writ  65  N.  W.  Rep.  309;  Holbrook  v. Cook, 

is   preserved   by   the  constitution   of  5  Mich.  335;    Conrad  v.  Button,  38 

the  state.      Harrison    v,  Tradee,  37  Mich.  36c;  Fletcher  t^.  Clark,  39  Mich. 

Ark.  59.  374;  Parker  v.  Copland,  4  Mich.  528; 

S.  Alabama. — ^Taylor  v.    Powers,  3  Cross  v.  People,  8  Mich.  113;  Faust  p. 

Ala.   385;   Bx  f.  Tarlton,  3  Ala.  37;  Judge,  30  Mich.  366;  Churchill  v.  Burt, 

Earle  v,  Juzan,  7  Ala.  474;  Cawthome  33  Mich.  490;  Brinsmade's  Appeal,  53 

tr.  Weisinger,  6  Ala.  714.  Mich.  537;  Knorr  v.  Millard,  52  Midi. 

Arkansas,  —  Gibson    v.    Rogers,  3  543;  Jackson  t^.  People,  8  Mich.  263; 

Ark.  334.  Gore  v.  Ray,  69  Mich.  114;  Graj  v. 

Colorado,  —  Vance  v,  Rockwell,  3  York,  44  Mich.  415. 

Colo.  340;  Hadley  v.  Fish,  3  Colo.  51.  Neiv  Hampshire. — Tandy  r.  Rowell, 

Connecticut, — Williams  v,  Hartford,  54  N.  H.  3^;  Rochester  r.  Roberts, 

etc.,  R.  Co.,  13  Conn.  no.  35  N.  H.  510;  Huse  v.  Grimes,  2  N. 

Delaware, — Rowland  v,  Hickman,  4  H.  3o8. 

Harr.  (Del.)  478.  New  Jersey. — Den  v.  Fen,  21  N.J. 

Illinois. — Kingsbury  v,  Spcrry,  119  L.  700. 

111.  379.  New  Mexico. — Clancey  v.  Clancey 

Maryland,  —  Savage    Mfg.   Co.   v,  (N.  Mex.  1894),  37  P*c.  Rep.  1105. 

Owings,    3    Gill    (Md.)    497;    State  New   r<?r>t.— Matter  of  Negus,  10 

V,  Mister,  5  Md.  15;  Cecil  v.  Rose,  14  Wend.  (N.  Y.)  39. 

Md.  69;  George's  Creek  Coal,  etc.,  Ohio. — Ewing  v,  Hollister,  7  Ohio 

Co.  v.  New  Central  Coal  Co.,  40  Md.  (pt.  3)  138;  Baxter  v.  Columbia  Tp., 

433;  Taylor  v.  Baltimore,  45  Md.  578;  16  Ohio  56;  Stemble  v.  HewUng,  2 

Warfield  v.  Latrobe,  46  Md.  130;  Mar-  Ohio  St.   338;   Duncan   r.  Ferguson, 

gratr  V,    Cunningham,   57   Md.   589;  Wright  (Ohio)  740;    Walpole  v.  Inl^i 

Wilmington,  etc.,  R.  Co.  v  Condon,  8  9  Ohio  143. 

Gill  &J.  (Md.)  443;  Swann  v.  Cum-  Pennsylvania, — Com.   v,  Haas,  57 

berland,  8  Gill  (Md.)   150;  Lammott  Pa.  St.  443;  Ruhlman  t^.  Com.,5Binn. 

V,  Maulsby,  8  Md.  5;  Baltimore,  etc.,  (Pa.)  34;  Kittanning  Ins.  Co.  r.  Scott, 

Turnpike  Co.  v.    Northern  Cent.  R.  13   W.   N.   C.    (Pa.)   54;  McLean  r. 

Co.,  15  Md.  194;  Meyer  v.  Steuart,  48  Bindley,    114  Pa.  St.  559;  Barnes  r. 

Md.  425;  Rundle  v,  Baltimore,  38 Md.  Com.,  11  W.  N.  C.  (Pa.)  375;  Loop 

363 ;  Worthington  v.  Herron,  39  Md.  v.  Haycock,  4  Kulp  (Pa.)  463;  Penn- 

145  5  Webster  v,  Cockey,  9  Gill  (Md.)  sylvania  Pulp,  etc.,    Co.    v.  Stough- 

94;  Rayner  v.  State,  53  Md.  376;  Wil-  ton,    106    Pa.     St.    458;     Wetherald 

Hams  V,  Williams,  5  Gill  (Md.)  89;  v,  Shupe,  109  Pa.  St.  389;  Lewis  r. 

Carter   v,  Dennison,    7    Gill    (Md.)  Wallick,  3  S.  &  R.  (Pa.)  410;  Miller 

173;  Crockett  v,  Parke,  7  Gill  (Md.)  v.  Miller,  3  Binn.  (Pa.)  30;  Mohne?  v. 

240.  School-Dist.  (Pa.  1888),  15  Atl.  Rep. 

Massachusetts, — Edgar  v.  Dodge,  4  891 ;  In  re  Gest,  9  S.  &  R.  (Pa.)  317 ' 

Mass.  671;  Cooke «?/«/.,  Petitioners,  15  Barnes's  Appeal,  3  Penny.  (Pa.)  5^; 

Pick.  (Mass.)  334;  Drowne  v.  Stimp-  Com.    v.    Beaumont,   4  Rawle  (Pa) 

son,  3  Mass.  445;  Melvin  t;.  Bridge,  3  366;  Com.  v.  Kryder,  i  Penn/.  (P*) 
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contrary.^  And  the  rule  applies  alike  to  civil  ^  and  criminal  cases.' 
Whenever  a  new  jurisdiction  is  created,  and  the  court  or  judge 
who  exercises  this  jurisdiction  acts  as  a  court  or  judge  of  record 
according  to  the  course  of  the  common  law,  a  writ  of  error  lies  on 
the  judgment ;  but  when  they  act  in  a  summary  method,  or  in  a 
new  course  different  from  the  common  law,  a  writ  of  error  does 
not  lie,  but  a  certiorari.^    In  England— sxiA  in  some  of  our  states — 

143;  Davenport  v.  Jones,  24  W.  N.  C.  In  New  Jersey,  proceedings  summarj 

(Pa.)  43.  in   their  character  are  reviewable  on 

Tennessee, — Bob  v.  State,  2  Yerg.  writ  of  error  issued  out  of  the  Court 

(Tenn.)  176.  of  Errors  to  the  Supreme  Court.     But 

Vermont, — Beckwith  v.  Houghton,  similar  proceedings   in  the  Pleas  arc 

II  Vt.  602;  Stiles  V,  Windsor,  45  Vt.  reviewable  in  the  Supreme  Court  not 

520;  Courser  v.   Vermont   Cent.    R.  by  writ  of  error  but  by  writ  of  certio- 

Co.,  25  Vt.  476.  rari.     Den  v.  Fen,  21  N.  J.  L.  702;  In 

West   Virginia, — Morgan    v,  Ohio  re  Highway,  16  N.   T.  L.  345;  Stans- 

River   R.   Co.,   39  W.  Va.   17;  Ridg-  bury  v,  Squier,  5  N.  J.  L.  996;  Taylor 

way  V.  Hinton,  25  W.  Va.  554;  Poe  v,  v,  Griswold,  14  N.  J,  L.  222;  Kline  v, 

Marion  Mach.  Works,  24  W.  Va.  517;  Pemberton,  7  N.  J.  L.  438;  Lawrence 

Dryden  v.  Swinburn,  15    W.  Va'.  234;  v,  Dickey,  12  N.J.  L.  368;  Evans  v, 

Swinbum  v.  Smith,  15   W,  Va.  483;  Adams,  15  N.  J.  t.  378;  Atkinson  v, 

Dryden  v.  Swinburne,  20  W.  Va.  104.  Prlne,  46  N.  J.  L.  33;  Eames  v.  Stiles, 

Wisconsin. — Buttrick    v,    Roy,     72  31  N.  J.  L.  490;  Adams  t;.  Disston,  44 

Wis.  164 ;  Crocker  v.  State,  60  Wis.  553.  N.  T.  L.  662. 

United  States. — Campbell  v.  Strong,  Axvard  in  Eminent  Domain, — So  a 

Hempst.  (U.  S.)  195.  writof  error  may  be  maintained  tobring 

England. — Jaques  v.  Cesar,  2  Saund.  up  to  the  New  Jersey  Court  of  Errors 

100,  note  (i) ;  Rex  v.  West   Riding  of  and  Appeals  a  judgment  of  a  Circuit 

Yorkshire,  7  T.  R,  373.  .  Court  rendered  under  a  statute  upon  a 

Jwtices  of  the  Peace. — As  to  the  use  verdict  of  a  jury  g^ven  on  appeal  from 
of  the  writ  of  error  or  other  appellate  an  award  of  damages  by  commission- 
proceedings  to  review  judgments  of  ers  in  condemnation  proceedings.  Sul- 
justices,  see  article  Justices  op  the  livan  v.  North  Hudson  County  R.  Co., 
Peace.  51  N.  J.  L.  518. 

1.  Kaine. — In  Maine,   by  virtue  of  Weit  Ylrgliila — Construction  of  Stat- 

statutory    provisions,  "  the     Supreme  ute, — A  statute  providing  that  "any 

Court    has   power  to  issue   writs    of  party  thinking  himself  aggrieved  by 

error  to  courts  of  inferior  jurisdiction  the  judgment  of  said  courts  [circuit] 

proceeding  according  to  the  common  may  obtain  a  writ  of  error  thereto,'* 

law,  though  not  technically  courts  of  etc.,  includes  a  judgment  rendered  in  a 

record.     Barnett  t^.  State,  36  Me.  199;  statutory  proceeding  and  not  according 

Standish  v.  Gray,  18  Me.  92.  to  common  law,  and  applies  as  well  to 

IMaware — Mandamus, — In  Delaware  judgments  reviewable  at  common  law 

a  writ  of  error  will  lie  to  an  order  of  only  on  certiorari  as  to  those  review- 

the  Superior  Court  awarding  a  per-  able  by  writ  of  error.    Dryden  v.  Swin- 

emptory  writ  of   mandamus,  though  burn,  15  W.  Va.  253. 

not  a  judgment  at  common  law,  under  %,  See  cases  cited  in  the  preceding 

the  provision  of  the  constitution  con-  note. 

ferring  upon  the  Court  of  Errors  and  8.  Com.  v.  Beaumont,  4  Rawle  (Pa.) 

Appeals  *' jurisdiction  to  issue  writs  of  368;  Haines  v.  People,  97  111.  161. 

error  to  the  Superior  Court  and  to  de-  Mii]ilcl]>al  Ckmrt. — So  a  writ  of  error 

termine  finally  all  matters  in  error  in  does  not  lie  to  a  judgment  of  a  mayor 

the  judgments  and  proceedings  of  said  of  a  town,  acting  as  a  magistrate  with- 

Superior  Court,"  which  extends  and  out  a  jury,  and  imposing  a  fine  for  the 

applies  to  judgments  and  decisions  in  violation  of  a  town  ordinance.     Ridg- 

any  proceedings  in  the  latter  court  of  way  v,  Hinton,  25  W.  Va.  554. 

a  final  character.     Union  Church  v,  4.  Groenvelt    v.   Burwell,    i   Salk. 

Sanders,  i  Houst.  (Del.)  100.  263;  Co.   Lit.  288  b,;  Anonymous,  i 
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every  court  which  had  jurisdiction  to  fine  and  imprison  waa  a 
court  of  record,  and  the  erection  of  a  new  jurisdiction,  with  power 
to  fine  and  imprison,  made  '^  instantly  a  court  of  record.*'  ^  But 
it  has  been  said  that  ^'  as  such  power  may  be  given  by  special 
statute,  or  otherwise,  it  is  no  certain  test/'  and  that  "  the  power 
of  proceeding  according  to  the  course  of  the  common  law,  though 
the  jurisdiction  be  newly  given  by  statute,  seems  to  be  a  more  cer* 
tain  one."  ^  The  fact  that  a  court  has  a  seal,  or  even  that  a 
permanent  record  is  kept  of  its  proceedings,  does  not  of  itself,  in 
modern  law,  stamp  Its  character  as  a  court  of  record.^ 

S.  Applications  of  ths  Bnle— ludgaMiU  of  VMbatt  Oonrt. — ^A  writ  of 
error  will  not  ordinarily  lie  to  any  decree  or  judgment  rendered 
by  the  judge  of  a  probate  court  In  the  exercise  of  his  ordinary 
jurisdiction,  for  the  reason  that  proceedings  before  him  are  not 
usually  according  to  the  course   of    the  common   law.^    Nor 

Vent.  33;  Ruhlman  v.  Com.,  5  B!nn.  others;  snd  so  the  form  of  theproceUi 

(Pa.)  27;  Com.  V.  £11U,  11  Mass.  466;  error  or  certiorari,  must  be  adapted 

Haines  v.  People,  97  111.  167.     See  also  rather  to  the  nature  of  the  proceeding 

article  CbrtiorarIi  vol.4,  p.  87  et  scq.  than  to  the  supposed  designation  of  the 

1.  Bx  >.  Thlstleton,  52  Cal.  224.  tribunal." 

.  S.  Thayer  v.  Com.,  12  Met.  (Mass.)  Proeou.^^The  fact  that  the  proceti 

10.  bj  which  the  subject  is  brought  before 

8.  B»  /.  Thistleton,  52  Cal.  225.  the  court,  and  which  is  adapted  to  the 

In  the  instructive  case  of  Thayer  v.  nature  of   it,  is  new   and  directed  bj 

Com.,  12  Met.  (Mass.)  9,  it  was  said,  statute  is  not  a  final  test  of  whether  the 

in  holding  a  judgment  rendered  in  a  court  so  follows  the  common  law  as  to 

criminal  proceeding  by  a  justice  of  authorise  a  writ  of  error  toitijudg- 

the  peace  reviewable  by  writ  of  error,  ments.     If  the  issue  is  tried  by  a  jury 

as  to  whether  a  court  of  a  justice  of  In  the  known  and  ordinary  course  of 

the  peace  was  a  court  of  record  within  common  law,  as  practiced  by  the  tiibu* 

the    meaning    of    the    common   law  t  nals  of  the  jurisdiction,  a  writ  of  error 

<*  Perhaps  it  is  impossible  to  decide  lies.     Martin  v.  Com.,  i  Mass.  3S7. 

this  as  an  abstract  question  according  Quarter  SeMloiui. — The  Court  of  Q[ua^ 

to  any  ancient  and  established  deflni-  ter  Sessions  of  Pennsylvania  wu  held 

tion  of  a  court  of  record.     The  legisla-  a  court  of  record  according  to  the 

ture  may  make  laws^^in  fact,  we  think  course  of  common  law.    Com.  v.  Haas, 

they  have  made  laws-^vesting  in  mag*  57  Pa.  St.  445. 

istrates    and    tribunals    some    of    the  4.  FitEgerald     v.     Com.,    5    Allen 

powers  and  qualities  of  a  court  of  rec-  (Mass.)  510;  Smith  xk  Rice,  xi  Mass. 

ord,  accompanied  also  with  a  special  519;  Tandy  v,  Rowell,  54  N.  H.  3S6; 

and  peculiar  jurisdiction  which  cannot  Cameron  v.  Bentley,   26  Mich.  530; 

be  carried  into  effect  in  the  course  of  Clancey  v.  Clancey  (N.  Mez.  1^)1 

the  common  law.    They  may  erect  new  37  Pac.  Rep.  1105. 

tribunals,   with   enumerated    powers,  DeolaSoBi  Itolatlng  to  Silaftii  of  Di- 

some  of  a  general  and  common- law  owMd  Fanona  and  Care  of  M1qoii.*<*A 

character  and  some  of  a  peculiar  char-  decision  of  the  District  Court,  on  ap- 

acter  requiring  proceedings  other  than  peal  from  the  decision  of  the  Probate 

those  of   the  common   law.     In  such  Court,  is  reviewable  by  an  appeal  and 

cases  we  must  rather  look  at  the  char-  not  by  writ  of  error.    At  common  law 

acter  of  the  jurisdiction  conferred  on  in  uffit^/nff^,  jurisdiction  relatingtotht 

such    tribunal    than    at  the  name  or  estates  of  deceased  persons  and  the  care 

description  by  which  it  may  be  des-  of  minors  is  vested   in  the  spiritual 

ignated.     A  court    may    be   so   con-  courts;  in  Am&rica,  courts  of  equity 

stituted  by  statute  as  to  be  a  court  of  have   succeeded  to   this  jurisdiction., 

record,   a  court    proceeding    strictly  Clancey  v.  Clancey  (N.  Mex.  i9^),Sf 

according  to  the  course  of  the  common  Pac.  Rep.  H05. 

law  for  some  purposes,  and   not   for  Appointment  of  Gnardian.^^^^ 

880  Volume  VII. 


To  -Wkat  Trifcwua  ERROR,    WRIT  OF.  <k«  WHt  Lief. 

doe3  it  lie  to .  a  judgment  in  a  contested  election  case,  unless 
special  provision  is  made  therefor  by  statute,^  nor  lo  a  judgment 
ill  proceedings  to  compel  the  support  of  illegitimate  children,*  nor 
ill  proceedings  under  a  statute  to  compel  support  of  a  dependent 
per3on,'  nor  in  proceedings  on  an  inquisition  of  lunacy,^  nor  to 
reverse  a  judgment  rendered  upon  a  petition  for  a  new  highway.^ 
So  it  does  not  lie  to  a  judgment  in  proceedings  to  secure  the  revo- 
cation of  a  license,*  nor  in  proceedings  to  award  damages  for  the 
condemnation  of  land  under  the  exercise  of  eminent  domain,''  nor 
in  proceedings  to  recover  possession  of  land  in  an  action  of  forcible 
entry  and  detainer,^  nor  in  proceedings  to  obtain  the  dissolution 

of.  error  will  not  lie  to  review  proceed-  Overseers  of  Poor  ti,  Ovcrgof  re  of  Poor, 

ings  in  the  Circuit  Court  upon  an  ap-  112  Pa.  St.  99. 

peal  from  an  order  of  the  Probate  Court  Proceedings  under  a  statute  to  com- 
denjing  a  petition  for  the  appoint-  pel  a  son  to  support  a  mother  are  sum- 
ment  of  the  mother  as  guardian  of  her  marj  in  character  and  cannot  be  re-> 
minor  children ;  the  proceeding  is  not  viewed  on  writ  of  error.  Smith  v.  La- 
one  according  to  the  course  of  the  peer  County,  34  Mich.  58, 
comiqon  law.  Cameroi)  v,  Bentley,  OompnlMiy  Oosts.-— In  Pennsylvania 
98  Mich.  520.  a  decision  compelling  a  district  to  paj 

Proceedings  to  Remove  Administra-  costs  and  charges  for  maintaining  and 

tar, — ^A    proceeding    in   the   Probate  removing  a  pauper  cannot  be  reviewed 

Court  to  remove  an  administrator  is  on  writ  of  error.     Directors  of  Poor  v, 

not  one  according  to  the  course  of  the  Overseers  of  Poor,    no  Pa.   St,  153. 

common  law,  and  a  writ  of  error  does  Compare  Overseers  of  Poor  v.  Over- 

not  lie  to  review  a  decision  therein,  seers  of  Poor,  119  Pa.  St.  99. 
Conrad  v.  Button,  28  Mich,  365;  Hoi-        4.  Buttrick  v.   Roy,   72   Wis.    164; 

brook  V.  Cooky  5  Mich.  225.  Crocker  v.   State,  60  Wis.  553.     See 

Jndgmmit  In  Orpliaiui'  Oonrt. — In  Al^  also  article  Insanity. 
a^^^  the  statute  which  gave  a  writ  of        B.  Dorchester  v,  Wentworth,  31  N. 

error  or  appeal  from  all  judgments  or  H.  451.     See  also  article  Highways. 
final  orders  of  the  Orphans'  Court  was        Proceedings  taken  before  a  commis^ 

held   not  to  include   case?   in  which  sioner's  court  of  roads  and  revenue,  to 

neither  writ  of  error  nor  appeal  could  establish  a  new  road,  are  not  review' 

be  taken  by  the  course  of  practice  in  the  able  on  writ  of  error.     Roads,  etc., 

courts  of  uie  common  law.     Watson  v,  Com'rs  v,  Thompson,  15  Ala.  134. 
May,  8  Ala.  177.  Nor  will  the  writ  lie  to   remove  a 

Bftot    of  siatut^rj    Protlsloiia. — A  cause  from  a  court  of  revenue  and  roads 

writ  of  error  lies  where  jurisdiction  of  to  a  superior  tribunal.     JBnp.  Tarlton, 

offenses  cognizably  and  punishable  by  9  Ala.  35. 

proceedings  strictly  according  to  the        Road  Oaae. — A  writ  of  error  was  held 

conimon  law  is  conferred  on  the  Judge  not  to  lie  to  a  judgment  of  a  Quarter 

of  probate.     Com.  v.  Sullivan,  5  Allen  Sessions  upon  an  appeal  of  supervisors 

(Mass.)  511.  of  roads  from  a  summary  conviction 

1.  Swmbum  v.  Smith,  15  W.  Va.483.  by  a  justice  of  the  peace.     Ruhlman  v, 

in  Ohio  a  Ending  and  judgment  of  a  Cfom.,  5  Binn.  (Pa.)  34. 
Courtof  Common  Pleas,  made  in  a  case        6.  Bnp.  Berg,  14  Ala.  516. 
of  contested  election,  brought  before        7.  Hannibal,  etc.,  R.  Co.  v,  Morton, 

it  by  appeal  under  the  statute,  are  re-  30  Mo.  70;  Williams  v.  Hartford,  etc., 

viewsible  on  error  in  the  District  and  R.  Co.,  13  Conn.  no.     And  see  in  gen- 

Snpreme  Courts.  Lehman  v.  McBride,  eral  article  Eminent  Domain,  ante^ 

15  Ohio  St.  573.  p.  460. 

%,  Baxter  v.  Columbia  Tp,,  16  Ohio        8.  Parker  v.  Copland,  4  Mich.  538, 

57 ;  Cross,  v.  People,  8  Mien.  1 13.  holding  that  such  proceedings  are  sum- 

3.  Sinith  V,  Lapeer  County,  34  Mich,  mary  and  unknown  to  the  common  law, 

58;  Baxter  v,  Columbia  Tp-i  16  Ohio  and  that  certiorari  alone  lies  to  bring 

f7;  Directors  of  Poor  v.  Overseers  of  such  a  cause  into  the  Supreme  Court; 

*oor,  110  Pa.  St.  153.     And  compare  but,    when    appealed    to  the  Circuit 
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of  an  attachment,^  nor  to  a  court  martiaL* 

QiMi-legal  TrilmiiAli. — This  rule  is  also  applicable  to  the  detemmuu 
tion  of  quasi-legal  tribunals,  as  of  a  common  council' 

8.  On  Trial  de  Vovo. — But  where  on  appeal  a  trial  de  novo  is 
had  before  a  court  of  general  jurisdiction  a  writ  of  error  will  lie 
to  a  judgment  rendered  therein  upon  a  verdict  given  by  a  jury 
according  to  the  common  law,^  but  not  otherwise.* 

YI  To  What  Judoxehts  the  Wbit  Lmi^— 1.  Ftnalitj— ih*  iik 
■tatod. — ^The  writ  of  error  at  common  law  is  applicable  only  where 
the  judgment  to  which  it  is  sued  out  has  the  character  of  finality.^ 

Court,  as  provided  bj  the  statute,  it  error  brought  to  the  Supreme  Comt 

becomes  a  proceeding  according  to  the  SchuylkiU  Nay.  Co.  v.  Thobtun,  7  Sw 

course  of  the  common  law,  and  error  is  &  R.  (Pa.)  411. 

the  only  mode  of  reviewing  in  the  Su-  AppMl  ftom  Oovatj  OominlMlomni.-- 

preme  Court  the  judgment  of  the  Cir-  In  Ohio  a  petition  in  error  to  review  a 

cuit  Court.  decision  of  the  Court  of  Common Plets, 

JQectDMiit. — In    Pennsylvania  it    is  rendered    in    a   case   appealed   from 

held  that  a  proceeding  under  the  Act  the  board  of  county  commissioners,  no* 

of  June  24,  1885,  whereby  claimants  in  der  section  896  of  the  Revised  Statutes, 

possession  of  land  may  rule  purchasers  is   maintainable.     Mannix  v.  Hamil- 

to  bring  an  action  in  ejectment  within  ton  County,  43  Ohio  St.  210;  Clermont 

a  defined  time,  is  not  reviewable  on  writ  County  v.   Robb,  Wright  (Ohio)  48; 

of  error.     Davenport  v.  Jones,  126  Pa.  Bowersox  v.  Seneca  County,  ao  Ohio 

St.  271.  St.  496;   Belmont  County  v,  Ziegel- 

1.  Gore  V.  Ray,  69  Mich.  114;  Gray  hofer,  38  Ohio  St.  523. 

V.  York,  44  Mich.  41c.  Coiutjr  Seat  Caae.— In  Oki9  the  Dis- 

S.  Tandy  v.  Rowell,  54  N.  H.  386.  trict  Court  was  held  to  have  jurisdic- 

8.  Stearns  v,  Wyoming  (Ohio,  1895),  ^*on  to  review  on  petition  in  error  the 

41  N.  E.  Rep.  578.  proceedings  of  the  courts  of  common 

In  Arkansas  a  writ  of  error  was  pleasunder  the ''act  to  authoriie a  con- 
held  not  to  lie  to  the  corporation  court  test  of  cases  in  which  the  removal  of  the 
of  the  city  of  Little  Rock.  Em  f.  seat  of  justice  of  a  county  has  been 
Frail,  3  Ark.  561.  submitted  to  a  vote  of  the  electors." 

So  in  Michigan  it  was  held  that  a  Powers  v.  Reed,  19  Ohio  St.  189. 

writ  of  error  will  not  lie  on  a  convic-  Oonteil  of  Will. — ^The  verdict  in  a 

tion   in  a  recorder's  court  of  Detroit  case  to  contest  the  validity  of  a  will 

for  an  offense  against  a  city  ordinance,  may  be  reviewed  on  petition  in  error 

Jackson  t;.  People,  8  Mich.  262.  in  the  same  manner  as  such  review 

In  Wisconsin  it  is  held  that  under  may  be  had  in  civil  actions.    Glancj 

Laws  of  1895,  c-  ^t  ^  judgment  rendered  v.  Glancy,  17  Ohio  St.  135. 

in  the  police  court  of  Milwaukee  can-  6.  Melvin  v.  Bridge,  3  Mass.  306. 

not  be  taken  directly  to  the  Supreme  Anditor^a  Btport. — ^The  writ  does  not 

Court  for  review  on  writ  of  error,  lie  to  an  inferior  appellate  court  from 

Milwaukee  v.  Simons  (Wis.  1896),  67  a  decision  on  appeal  thereto  from  a 

N.  W.  Rep.  922.  township  auditor's  report  on  a  school 

4.  Beale  v.  Dougherty,  3  Binn.  (Pa.)  district  treasurer's  account.    Mohney 

435 ;  Sullivan  v.  North  Hudson  County  v.  School  Dist.  (Pa.  1888),  15  Atl.  Rep. 

K.  Co.,  51  N.J.  L.  518;  Parker  V.  Cop-  891. 

land,  4  Mich.  528;  Schuylkill  Nav.  6.  To  Whatl1ldgmellta11l•WkttUM•-' 
Co.  v.  Thoborn,  7  S.  &  R.  (Pa.)  411;  See  also  upon  this  subject  articles 
Com.  V.  Burkhart,  23  Pa.  St.  521.  Amount  in  Controvsrsy,  vol.  iip- 

Under  Landlord  knd  Tenant  Act. — In  702;  Certiorari,  vol.  4,  p.  x;  ^^'^' 

Pennsylvania  a  judgment  of  a  Court  of  tbmpt,  vol.  4,  p.  75S4 ;  Defaults,  vol. 

Common  Pleas,  on  a  certiorari  to  re-  6,  p.  i ;  Dismissal,  Discontincanci, 

move  the  proceedings  of  justices  under  and  Nonsuit,  vol.  6,  p.  823;  Execu- 

the  landlord  and  tenant  act,  or  the  act  tions;     Garnishment;     Habeas 

to  give  possession  to  purchasers  at  sher-  Corpus  ;  Mandamus  ;  New  Trial. 

iff's  sale,  was  held  to  be  reversible  on  T.  Alabama. — Stewart  v.  Price,  l6 
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All  the  books  show  that  final  judgment  must  be  first  rendered 
before  the  cause  can  be  carried  into  a  superior  tribunal  by  writ  of 
error.  The  inferior  courts  may  rectify  any  errors  they  have  com- 
mitted,  and  do  the  party  full  and  complete  justice.  It  would  be 
futile  to  proceed  in  the  consideration  of  errors  when  the  final 

Ala.  ^;  Hamilton  v.  Gwjnti,  24  Ala.  etc.,  Turnpike  Road  Co.,  7  Dana  (Kj.) 

515;  Savage  v,  Benham,  n  Ala.  49;  81;  Rule  v,  Hayden,  3  B.  Men.  (Ky.) 

Shadden  v.  Sterling,  33  Ala.  518;  Salt-  319. 

marsh  t;.  Bird,   19  Ala.  665;   Powell  Maryland. — League  i^.  State,  36  Md. 

ZK  Powell,  7   Ala.  583;   Wilkinson  v.  357. 

Murphy,  20  Ala.  104 ;  McLaren  v,  Al-  Massachusetts, — ^Drowne  v.  Stimp^ 

Icn,  Minor  (Ala.)  117 ;  Harris  v.  Kreps,  son,  2  Mass.  445. 

Minor  (Ala.)  184.  Michigan. — Holbrook  if.   Cook,   5 

Colorado. — Sloan    t;.    Strickler,    I3  Mich.  225;  Brady  v,  Toledo,  etc.,  R. 

Colo.  179;  Good  V.  Martin,  2  Colo.  Co.,  73   Mich.  4574   Clark  v.   North 

292;  Daniels  t;.  Denver,  2  Colo.  595;  Muskegon,   86  Mich.   29;   Adams   v. 

Doane  v.  Glenn,  i  Colo.  417.  Church,   22   Mich.   79;   Churchill   v. 

Ctfii»tff/fc»/.— Wallace    v.    Middle-  Burt,  32  Mich.  490;  Perry  t;.  Church 

brook,  28  Conn.  464;  Gleason  v.  Ches-  (Mich.  1895),  65  N.  W.  Rep.  273. 

ter,  I  Day  (Conn.)  27.  Mississippi.  —  Matthews    f.    Sont- 

Florida. — Myerson    v.   Home    Ins.  heimer,  39  Miss.  174;  Stebbinsv.  Kiles, 

Co.,  15  Fla.  574;  Coons  v.  Harllee,  17  13  Smed.  &  M.  (Miss.)  307;  Planters' 

Fla.  484;  St.  Augustine  v.  Usina,  16  Ins.  Co.  v.  Cramer,  47  Miss.  200;  Por 

Fla.   829;   Gates   v.  Hayner,   22   Fla.  ter  v.  Deterly,  i  Smed.  &  M.  (Miss.) 

3^5;  McKinnon  v.  McCollum,  6  Fla.  163;    Lexington   Bank    v.    Taylor,    2 

376;  Staples  V.  Hartridge,  8  Fla.  426;  Smed.  &  M.  (Miss.)  27;  Terry  v.  Rob- 

Sedgwick  v.   Dawkins,    17   Fla.   556;  ins,  5  Smed.  &  M.  (Miss.)  291. 

Johnson    v.    Polk    County,    24     Fla.  Missouri. — Wirt  v»  Dinan,  41  Mo. 

28;  Branch  v.  Branch,  5  Fla.  447.  App.  241;  Pearce  v.  McClanahan,  50 

Georeia. — Smith   v.  Cook,  56  Ga.  Mo.  267;  Evans  t;.  Russell,  6r  Mo.  37; 

661 ;  Wheeler  v.  Walker,  55  Ga.  256;  Rankin  v.  Perry,  5  Mo.  501 ;  Colliers. 

Marks  v.  Hertz,  65  Ga.  119;  Sheibley  Wheldon,  1  Mo.  i;  Anderson  v.  Mo- 

V.  Georgia  Southern  R.   Co.,  65  Ga.  berly,  46  Mo.  191 ;  Richards  v.  John- 

107;  Jones  r.  Dougherty,  II  Ga.  305;  son,    34    Mo.   App.   83;   Witthaus  v. 

Johns  V.  Fuller,  13  Ga.  506;  Camiield  Washington  Sav.  Bank,  18  Mo.  App. 

V.  Shaw,  40  Ga.  492;  Nacoochee  Hy-  183;  Davis  v.  Perry,  46  Mo.  449;  Metz- 

draulic  Min.  Co.  V.  Davis,  40  Ga.  309;  enberger  v.  Keil,  31   Mo.  App.  130; 

Young  V.  Jones,  89  Ga.  390.  Walser  v.  Haley,  61  Mo.  445. 

Illinois. — Hedges  v,  Madison  Coun-  Netv  Jersey. — Dodd  v,  Lyon,  49  N. 

ty,  6  111.  306;  Walker  v.  Oliver,  63  111.  J.  L.  229;  Cooper  v.  Vanderveer,  47 

199*  Racine,  etc.,  R.  Co.  v.  Farmers'  N.  J.  L.  178;  Allen  v.  Tyler,  32  N.  J. 

L.  A  T.  Co.,  70  111.  249;  Frederick  v.  L.  499. 

Connecticut  River  Sav.  Bank,  106  111.  New  Tork. — Van  Antwerp  v.  New- 

147;  Farson  v.  Gorham,  117  111.  137;  man,  4  Cow.    (N.  Y.)   82;    Yates  v. 

Sweet  V.  Merki,  27  111.  App.  245;  Har-  People,  6  Johns.  (N.  Y.)  337. 

sha  V.  McHenry,  82  111.  279;  Gade  v.  North  Carolina. — Bowen  v.  Lanier, 

Forset  Glen  Brick,  etc.,  Co.,  158  111.  Term  (N.  Car.)  24f. 

39.  Ohio. — Herf  v.  Shulze,  10  Ohio  263; 

Indiana. — Bradley  v,  Bearss,  4  Ind.  Steubenville,  etc.,  R.  Co  v.  Patrick,  7 

186;  Fobes  V.  Martin,  5  Ind.  452.  Ohio  St.  170;  Young  v.  Shallenberger 

'Iowa. — Wallis  v.   Sparks,    i  Morr.  (Ohio  1895),  41  N-  ^*  R^P*  518. 

(Iowa)  20.  Pennsylvania. — Chad  wick  v.   Ober, 

Kansas. — Kansas  Rolling  Mill  Co,  t;.  70  Pa.  St.  264;  Reed's  Appeal,  71  Pa, 

Bovard,  34  Kan.  21;  Nash  t'.  Camp'  St.  378;  Rauck  v.  Whitaker,  4  W.  N. 

bell,  15  Kan.  226;  Miller  v.  Noyes,  34  C.  (Pa.)  69;  People's  F.   Ins,  Co.  v. 

Kan.  13;   Peyton  v.  Peyton,  34  Kan.  Hartshorne,  84  Pa.  St.  453;  Fcagley 

624.  V.  Norbeck,  127  Pa.  St.  238;  Com.  v, 

Kentucky. — Phillips  r.  Alcorn,  4  J.  Judges,   3    Binn.    (Pa.)    273;     Hawk 

J.  Marsh.  (Ky.)  38;  Rice  v.  Danville,  v.  Jones,  24  Pa.  St.  127;  Erie  Bank  v, 
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judgment  may  not  be  complained  against  by  any  one.^ 

2.  Tedmical  Jndpnent  Vot  Aequired. — ^The  technical  phraseology 
consideratum  est  was  not  required  to  constitute  a  final  judgment 
reviewable  by  writ  of  error.^  It  was  and  is  sufficient  for  the  deci- 
sion to  have  the  nature  and  effect  of  a  final  judgment,^  although 

Brawlej,  8  Watts  (Pa.)  530;    Logan  constitutes  a  final  judgment,  see  arti- 

V,  Jennings,  4  Rawle  (Pa.)  355.  cle  Appeals,  vol.  2,  p.  52  et  seq. 

Temmessee. — Hume   v.  Commercial,  Trial. — Thus  no  writ  of  error  will 

Bank,  i  Lea  (Tenn.)  220;   Hunter  v.  lie  until  a  trial  has  been  had  upon  the 

Gardenhire,  10  Lea  (Tenn.)  87;  Barks-  issue  made  by  the  pleadings.    Car.  v, 

dale    V.   Butler,  6  Lea  (Tenn.)    454;  Coopwood,  24  Miss.  256. 

Barton  v.  Turley,  ir  Lea  (Tenn.)  600;  V«rdiet.  —  The    writ    does   not  lie 

Im  re  Johnson's  Estate,  9  Lea  (Tenn.)  merely  to  set  aside  a  verdict  of  the 

625;     Porter    v.   Burton,    10    Heisk.  jury  as  contrary  to  law  and  evidence; 

(Tenn.)  589;  Gibson  r.  Widener,  85  it  lies  only  to  some  decision  of  the 

Tenn.  16;  Terrell  p,  IngersoU,  10  Lea  court.     Roach  v.  Suiter,  51  Ga.  169; 

(Tenn.)  77 ;  Burton  v.  Woods,  16  Lea  Rule    v,    Hayden,   3   B.  Mon.  (Ky) 

(Tenn.)   260;    Jamison  v.  Lillard,   12  319. 

Lea  (Tenn.)  690;  Cawthon  v.  Searcy,  mioffldal  Qpliiim. —  Nor  does  it  lie 

12  Lea  (Tenn.)  649.  to  the  private  unofficial  opinion  of  a 

Texas, — Lay  i'.  Bellinger,  i  Tex.  App.  judge.     Ashburn  v.  Dempsey,  15  (Ja. 

Civ.  Cas.,  §  23;  Martin  v.  Crow,  28  248. 

Tex.  614;   Stephenson  v.  Tennant,  i  Reitontton  of  Caiuo. — ^Where  on  ap- 

Tex.  App.  Civ.  Cas.,  §  543,  State  v.  peal  to  a  lower  appellate  tribunal,  the 

Pierce,  26  Tex.  114;  Kennedy  v.  Mor-  judgment  of    a    justice  court   is  re- 

rison,  31  Tex.  211;  State  v.  Paschal,  versed,   but   the   cause  retained  ''for 

22  Tex.  581;  Sanger  v,  Henderson,  85  trial  and  final  judgment  as  in  other 

Tex.  404 ;  Albright  v.  Mallory,  19  Tex.  cases,"  error  will  not  lie  to  such  judg- 

X06.  ment  of  reversal.     Cincinnati,  etc.,  R. 

Washington, — Hancock  v.  Stewart,  Co.  xk  Bailey,  39  Ohio  St.  170. 

I    Wash.  Ter.  323;    Suffern  v.   Chis-  S.  Den    v.   Fen,  21   N.  J.  L.  700; 

holm,  I  Wash.  Ter.  487.  Yates  v.  People,  6  Johns.  (N.  Y.)  403. 

West    Virginia, — Damron   v.   Fer-  8.  Den  v.  Fen,  21  N.  J.  L.  700;  Evans 

guson,  32  W.  Va.  33.  v.  Adams,  15  N.  J.  L.  373. 

Wisconsin, — Hill  v.  Bloomer,  i  Pin.  Audita  Querela. — Where  a  defendant 

(Wis.)  283;  Merrill   v,  Rollin,  i  Pin.  has  a  legal  defense  to  an  execution,  as 

(Wis.)     411;    Dean    v.    Williams,    2  payment  or  release,  his  remedy  is  by 

Pin.  (Wis.)  91;  Wheeler   v,  Scott,   3  writ  of  audita  ^v^r^/a,  upon  which  a 

Wis.  362;  Paine  v.  Chase,  14  Wis.  653;  writ  of  error  lies.     Gordonier  v,  Bil- 

Eaton  x^.  Gillett,  16  Wis.  546;  Reming-  lings,  77  Pa.  St.  502. 

ton  V.  Cummings,  5  Wis.  138.  B6]>l6Tlii.— So  the  writ  is  a  proper 

United  States, — McComb  v.  Knox  remedy  to  review  the  decision  of  a  cir- 

County,  91  U.  S.  i ;  Zeller  v.  Switzer,  cuit  judge  dismissing  a  writ  of  rcplcv- 

91  U.  S.  487 ;  O'Dowd  v,  Russell,  14  in  and  quashing  all  proceedings,  with 

Wall.  (U.  S.)  402 ;  Moore  v.  Robbins,  costs,  on  a  motion,  such  an  order  being 

18  Wall.  (U.  S.)  588;  St.  Clair  County  a  final  determination  of  the  suit.   Jew- 

V.  Lovingston,  18  Wall.  (U.  S.)  628;  ell  v.  Lamoreaux,  30  Mich.  155. 

Van  Ness  v.  Van  Ness,  6  How.  (U.  S.)  Judgment  Bamandlng  Cause. —  A  writ 

62;  Rutherford  v,  Fisher,  4  Dall.  (U.  of  error  will  not  lie  to  remove  a  cause 

S.)  22;  Young  V.  Grundy,  6  Cranch  from  the  Illinois  Appellate  to  theSu- 

(U.  S.)  51;  Weston  v.  Charleston,  2  preme  Court  where  the  judgment  rend- 

Pet.  (U.  S.)  464;  Bender  v,  Pennsyl-  ered  in  the  former  court  remanded  ttfe 

vania  Co.,  148  U.  S.  502;  McLish  v.  cause  for  new  trial;  the  judgment  is 

Roff,  141  U.  S.  661 ;  Chicago,  etc.,  R.  not  final.    Flanigen  v.  East  St.  Louis, 

Co.  V,  Roberts,  141   U.  S.  ^o;  Joy  v,  131  111.  444. 

Adelbert  College,  146  U.  S.  355.  NiU  Tlrt  Becord.^A    writ  of  error 

1.  Miles  V,  Rempublicam,  4  Yeates  lies  upon  an  issue  of  nul  tiel  record, 

(Pa.)  319.  Crutcher  v.  Com.,  6  Whart.  (Pa.) 34^ 

What  Coiwtltatee  a  Final  Judgment. —  But  see  U.  S.  v.  Cook,  2  Mason  (U. 

For  discussion  and  illustration  of  what  S.)  22. 
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it  may  be  technically  an  order  or  an  award  of  a  competent  tribunal 

in  the  nature  of  a  judgment.^  But  the  writ  will  not  lie  to  a 
statutory  judgment  upon  a  forfeited  forthcoming  bond,  since  such 

judgment  springs  into  existence  upon  the  forfeiture  and  is  not 

strictly  a  judgment  or  order  of  a  court  of  record.* 

3.  Void  Judpnent. — A  writ  of  error  will   lie  to  a  judgment 
although  it  is  void  and  not  merely  erroneous.'     In  such  case  a 

1.  Com.   V.  Judges,   3   Binn.  (Pa.)  WHt    of   BoBtltutlon. — So   an   order 

275;  Alexandria  Canal  Co.  v,  Swann, .  awarding  a  "writ of  restitution''  is  re- 

5  How.  (U.  S.)  83;  York,  etc.,  R.  Co.  viewable  on  writ  of  error  in  Washing- 
V,  Mjers,  18  How.  (U.  S.)  246;  Heck-  ton.  Chambers  v.  Hoover,  3  Wash, 
ers  V.  Fowler,  2  Wall.  (U.  S.)  123.  Ter.  20. 

At  common  law  no  writ   of  error  2.  Taylor  v.    Powers,  3    Ala.   285; 

could  be  brought  but  on  a  judgment  Rector  v,  Harris,  19  Ark.  265;  Smiser 

or  an  award  In  the  nature  of  a  judg-  v.   Robertson,  16  Ark.  599;  M'Nutt  v. 

ment.     a  Tidd  Pr.  1141.  Wilcox,  3  How.  (Miss.)  421.     But  see 

QrAor  to  Pay  Over  Money. — The  writ  dictum  in  Smith  v.  Basinger,  12  Tex. 

lies  to  an  order  made  on  a  motion  re-  227. 

quiring  a  sheriff  to  paj  over  money  in  But  it  maj  issue  on   the  original 

satisfaction  of  an  execution.     Wise  v,  judgment  after  a  forthcoming  bond 

Darby,  9  Mo.  131.  given  if  not  forfeited.     Davis  v.  Jor- 

AilinlnlrtrKtton. — The  writ  will  also  don,  5  How.  (Miss.)  295. 

lie  upon  an  order  of  the  trial  court  8.   Connecticut, —  Stonington  t^. 

that  an   administrator  retain  all.  the  States,  31  Conn.  213. 

money  of  the  estate  which  may  come  Colorado,  —  Cooper    v.    American 

into  his  hands,  subject  to  the  order  of  Cent.  Ins.  Co.,  3  Colo.  318;  Filley  v, 

the  court,  for  the  purpose  of  paying  Cody,  4  Colo.  109;  Skinner  T'.Bcshoar, 

all  administrators  and  guardians  such  2  Colo.  387 ;  Bean  v.  People,  6  Colo, 

sums  as  shall  be  found  due  from  the  98.    And  compare  Hoehne  v.  Trugillo, 

estate.  Gamble  v.  Hamilton,  7  Mo.  469.  1  Colo.  161. 

Azreet  or  Btay  of  Judgment. — A  writ  Georgia, — Castleberry  v.  State,  68 

of  error  will  lie  to  an  order  arresting  Ga.  49;  Thornton  v.  Manchester  In- 

a  judgment,  Benjamin  v.  Armstrong,  vest.  Co.    (Ga.   1895),   22  S.  £.  Rep. 

2  S.  &  R.   (Pa.)  392 ;  Favor  v.  Phil-  987. 

brick,  5  N.  H.  359;  Powell  v.  Kinney,  Massachusetts. — Waters  r.  Randall, 

6  Blackf.  (Ind.)  359;  State  v.  Foster,  8  Met.  (Mass.)  132;  Jordan  t\  Dennis, 
2  Mo.  210;  Anderson  v.  Moberly,  46  7  Met.  (Mass.)  590;  Gray  v.  Thrasher, 
Mo.  191  {contra.  Home  f.  Barney,  104  Mass.  373;  Arnold  v,  Tourtel)ot, 
19  Johns.  (N.  Y.)  247;  Fish  r.  Weath-  13  Pick.  (Mass.)  172. 

erwax,  2  Johns.  Cas.  (N.  Y.)  215),  or  Minnesota. — Sullivan  v.  La  Cross, 

staying  the  judgment  indefinitely,  Pat-  etc..  Steam  Packet  Co.,  10  Minn.  386. 

terson  v.  Patterson,  27  Pa.  St.  40.  Ne^v    Tork. — Striker    v.    Mott,    6 

InterYenUon.  —  Or    upon    an    order  Wend.  (N.  Y.)  465. 

denying  an  application  for  interven-  Tennessee. — Ex  p.  Martin,  5  Yerg. 

tion.     Williams  v.   Hall,  7   B.   Mon.  (Tenn.)  456  (under  express  statutory 

(Ky.)  297.  provision). 

Order   Allowfng    Guardian    to  Bell. —  Wisconsin. — Mitchell  t*.  Kennedy,  i 

Section  123,  Rev.  Stat.  Illinois   1874,  Wis.  511 ;  Abramsf.  Jones,4  Wis.  8k)6; 

allowinff  a  writ  of  error  to  be  sued  out  Calkins  v.  Hays,  4  Wis.  200.     Compare 

to  the  Supreme  Court  of  Illinois  from  Lewis  t'.  Sercomb,  i  Wis.  394. 

an  order  or  decree  authorizing  a  guard-  So  it  was  said  in  Cooper  v.  Ameri- 

ian  to  sell  lands,  was  repealed  by  an  can  Cent.  Ins.  Co.,  3  Colo.  318,  o^rm- 

amendatory  act  approved  May  21,1877.  ing  Skinner  v.  Beshoar,  2  Colo.  385, 

Kingsbury  v.  Sperry,  119  111.  279.  that  "error  will  lie  to   review  what 

BemoTtl  of  OleilE. — Where  a  clerk  of  assumes  to  itself  the  force  of  an  adju- 

a   court  is    removed  by  a  judgment  dication  in    law,  although   upon  the 

of  the  court  for  a  legal  cause,  the  pro-  face  of  the  record  it  may  want  the  es- 

ceeding  is  reviewable  by  writ  of  error,  sentials  of  validity." 

Ragsdale  v.  State,  2  Swan  (Tenn.)  416.  No  Jnrlidlctlon.  —  And  in  Jordan  v, 
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writ  has  been   sustained  even  when   brought  by  the  original 
plaintiff  in  the  void  suit.^ 

4.  On  Beport  of  Befereei. — ^A  writ  of  error  lies  to  a  judgment 
entered  upon  the  report  of  a  referee.* 

Dennis,  7  Met.  (Mass.)  590,  a  plaintiff  was    the    only   remedj.    Wallace  o. 

against  whom  a  judgment  was   ren-  Wingate,  6  Smed.  &  M.  (Mitt.)  151. 

dered  was  held  to  have  a  right  to  main-  1.  Capron  v.  Van  Noorden,  2  Cnmdi 

tain  a  writ  of  error  to  reverse  it  on  the  (U.  S.)  ia6;  Jordan  v.  Dennis,  7  Met 

ground   that  the  court  to  which   he  (Mass.)  590. 

resorted  had  no  jurisdiction.  2.  McPherson  v.  Cheadell, 24  Wend. 

Jadgmant  at  Gbamben. — A  writ  of  er-  (N.  Y.)  22  \  Short  v.  Pratt,  6  Mass. 

ror  is  appropriate  to  review  a  judgment  496;    Henderson  v.   Adams,  5  Cush. 

rendered  at  chambers  or  in  vacation  (Mass.)  613;  Ljman  v.  Arms,  5  Pick, 

without  authority  of  law.      Bean   v,  (Mass.)  313. 

People,  6  Colo.  100;  Cooper  r.  Amer-  So  in  Massachusetts  it  was  held  that 

ican  Cent.  Ins.  Co.,  3  Colo.  318;  Fillej  a  w^rit  of  error  laj  upon  a  judgmentoC 

T'.  Codj,  4  Colo.  109.  the  Common  Pleas  rendered  on  a  ze- 

liinritatlcniB  of  tlie  FrlndidA. — But  this  port  of  referees  appointed  under  a  stal- 
ls the  rule  only  where  apparently  a  ute.  Short  v.  Pratt,  6  Mass.  496. 
judgment  has  been  rendered  in  a  void  Rnla  In  Balawara. — In  Delaware  no 
proceeding.  Thus  in  Skinner  r.  Be-  writ  of  error  will  lie  to  a  judgment 
shoar,  2  Colo.  386,  it  was  said  :  "  But  rendered  on  a  report  of  referees  in  the 
the  writ  of  error  is  the  process  pro-  Superior  Court  except  on  error  which 
vided  by  the  common  law  to  afford  appears  by  the  record  in  the  judgment 
relief  against  an  erroneous  judgment;  or  proceeding.  Layton  r.  Trustees  of 
it  lies  only  to  a  judgment,  and  debate  Poor,  6  Houst.  (Del.)  13. 
has  arisen  whether  the  omissions  of  WlaooiiBin. — Under  Const.  Wis.,  art 
the  record  now  under  consideration  i,  ^  a  i,  providing  that  "writs  of  error 
have  not  the  effect  to  turn  all  the  pro-  shall  never  be  prohibited  bj  law,"  and 
ceedings  into  absolute  nullities.  If  Rev.  Stat*  §3043,  providing  that  "writs 
the  record  transmitted  show  that  no  of  error  may  issue  of  course  out  of  the 
judgment  at  all  has  been  given,  or  Supreme  Court  *  ♦  •  to  review  final 
that  though  it  contain  w^ords  in  the  judgments  in  actions  triable  byjurj," 
form  and  similitude  of  a  judgment,  a  writ  of  error  lies  in  a  case  where  the 
they  lack  the  binding  force  of  the  law's  court  awards  a  compulsory  reference, 
adjudication,  there  would  seem  to  be  Buttrick  r.  Roy,  72  Wis.  164. 
plausible  ground  to  assert  that  the  Facta  iniial  ba  Foimd. — ^But  a  writ  of 
party  complaining  should  seek  his  error  will  not  authorise  the  Court  of 
remedy  in  another  forum.  And  so  Errors  to  examine  a  special  report  con- 
where  the  record  contained  only  an  taining  only  evidence  of  the  facts  trans- 
informal  entry,  succeeding  the  title  of  piring  at  the  hearing.  It  must  be 
the  cause  in  these  words,  *  judgment  accompanied  by  a  statement  or  find- 
rendered  for  die  plaintiff  in  the  above<^  ings  of  fact  raising  the  question  of  Uw 
entitled  suit,  at  the  above-named  term  and  showing  its  relation  to  the  judg- 
by  the  court,  for  the  sum  of  seventy*  ment.  McPherson  v,  Cheadell,  24 
eight  dollars  and  thirty-seven  cents  Wend.  (N.  Y.)  22;  Feeter  v.  Heath, 
damages  and  his  costs,  against  the  said  11  Wend.  (N.  Y.)  477. 
defendant,'  the  writ  of  error  was  la  Utaltod  Stataa  Govzti. — It  is  not 
summarily  dismissed.  Wheeler  v»  settled  whether  cases  tried  before  a 
Scott,  3  Wis.  364."  See  also  Bean  v,  referee  pursuant  to  state  laws  can  be 
People,  6  Colo.  98.  reviewed     in     the    federal    appellate 

Rule  In  Mississippi. — In  Mississippi,  courts  under  the  existing  acts  of  Con- 
however,  it  was  held  that  where  a  cir-  gress.  Diets  v»  Lymer,  63  Fed.  Rep. 
cuit  court  had  rendered  a  judgment  758;  Boogherv.  New  YorkL.  In8.Co., 
upon  a  verdict  on  an  issue  from  the  103  U.  S.  90. 

probate  court,  no  appeal  or  writ  of  But  in  any  case  they  cannot  be  re- 
error  would  lie  from  such  a  judgment,  viewed  on  writ  of  error  unlessa  jur/  is 
as  it  was  void  because  of  lack  of  juris-  waived  in  the  mode  provided  by  the 
diction  in  the  trial  court,  and  dismissal  Act  of  1865,  by  a  written  stipulation 
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6.  Oa  Award  of  Arbitrator!. — The  writ  will  also  lie  to  an  award 
of  arbitrators  made  and  returned  pursuant  to  a  rule  or  order  of 
court  upon  which  a  judgment  has  been  entered.^ 

6.  Judgment  in  Fayor  of  Plaintiff  in  Error. — So  the  mere  fact  that 
the  judgment  is  rendered  in  favor  of  the  plaintiff  in  error  does 
not  affect  his  right  to  maintain  the  writ,  as  he  has  a  legal  right  to 
a  perfect  judgment,^  unless  all  the  points  decided  below  are 
decided  in  favor  of  the  plaintiff  *s  full  contention,  in  which  case  he 
cannot  sue  out  the  writ.^ 

7.  Deoiflions  Feonliar  to  Varionf  Juri«diotions. — In  Illinois  the 
writ  of  error  lies  to  review  all  decisions  of  the  trial  court  involving 


signed  by  the  parties.  Rev.  Stat.  U. 
S.,  ^%  649, 700 ;  Dietz  v.  Lymer,  63  Fed. 
Rep.  758;  Boogher  xk  New  York  L. 
Ins.  Co.,  103  U.  S.90;  Dundee  Mortg., 
etc.,  Invest.  Co.  v.  Hughes,  124  U.  S. 

157. 

PresumftiQu   of   Written    Stipula- 

tion. — Where  a  reference  could  not  be 
ordered  bj  a  state  law  without  the 
written  consent  of  the  parties  to  the 
action,  it  will  be  assumed  that,  where 
the  record  shows  the  order  for  a 
reference,  the  statute  has  been  com- 
plied with  and  a  jury  waived  by 
written  stipulation.  Dietz  v.  Lymer, 
63  Fed.  Rep.  758. 

1.  Wilson  V.  Colwell,  3Watts  (Pa.) 
213;  Lewis  V,  England,  4  Binn.  (Pa.) 
5;  Kbersollv.  Krug,  3  Binn.  (Pa.)  528; 
Nolan  f.  Colorado  Cent.  Consol.  Min. 


84;  Hartman  v,  Belleville, etc.,  R.  Co., 
64  111.  24. 

New  Tork. — Sarles  v.  Hyatt,  i  Cow. 
(N.  Y.)  253;  Bissell  v,  Marshall,  6 
Johns.  (N.  Y.)  100. 

United  States.  —  Capron  v.  Van 
Noorden,  2  Cranch  (U.  S.)  126. 

England, — Johnson  v.  Jebb,  3  Burr. 
1772. 

Minor  Point. — So  of  course  a  plaintiff 
in  error  who  wins  on  a  minor  point, 
but  fails  in  the  main  object  of  his  suit, 
may  maintain  a  writ  of  error  to  reverse 
the  judgment  in  his  favor.  Gentry  t;. 
Barnett,  6  T.  B.  Mon.  (Ky.)  X13. 

Ck)lorado. — Under  the  statute  govern- 
ing appeals  to  the  Supreme  Court  of 
Colorado  a  party  cannot  take  a  stat- 
utory appeal  from  a  judgment  rendered 
in  his  own  favor,  but  he  may  sue  out  a 


Co,,  63  Fed.  Rep.  930;   Thornton  v.  writof  error  to  have  it  reviewed.     Har- 

Carson,  7  Cranch  (U.  S.)  597;  Alex-  vey  f.  Travelers  Ins.  Co.,  18  Colo.  35J.. 

andria  Canal  Co.  v.  Swann,  5  How.  Georgia. —  In  Georgia,  however,  it  is 

(U.   S.)    83;    York,    etc.,  R.    Co.  r.  held  that  a  plaintiff  cannot  maintain  a 

Myers,  18  How.  (U.  S.)  246;  Heckers  writ  of  error  to  reverse  a  judgment  in 

V.  Fowler,  3  Wall,  (U.  S.)  123.  his  own  favor,  voluntarily  entered  into 

Auditor's  Beport. — In  Pennsylvania  by  himself,  where   the  object  of   the 

a  writ  of  error  does  not  lie  to  the  Court  writ  is  to  correct  errors  in  the  admis- 

of  Common  Pleas  upon  an  appeal  from  sion  of  evidence  and  in  the  charge  of 

an  auditor's  report.  Mohney  v.  School-  the  court.     He  must  first  make  a  mo- 

Dist.  (Pa.  1888),  15  Atl.  Rep.  891.  tion  for  a  new  trial.     Van  Leonard  v. 

Where  Not  Reviewable. — A  judgment  Eagle,  etc.,  Mfg.  Co.,  60  Ga.  5^4. 

upon  an  award   rendered  by  arbitra-  3.  Ward  t^.  Bull,  i  Fla.  318;  Trabue 

tors    under    a    statutory    submission,  v,    M'Kettrick,    4    Bibb   (Ky.)    180; 

where  the  submission  is  in  due  form  Hughes  r.  Stickney,  13  Wend.  (N,  Y.) 

and  the  award  is  one  that  could  have  280. 

been  lawfully  made,  is  not  reviewable  On  Statutory  Prooeedtnip, — So  where, 

on  writ  pf  error.     The   statutory  rem-  upon  a  statutory  proceeding  by  a  town 

edy   to   vacate  the  award   is   proper,  against  the  father  of  a  bastard  child. 


Cooper  V,  Andrews,  44  Mich.  94. 

S.  Florida, — Hale  I'.Crowell,  2  Fla. 
534;  Ward  V,  Bull,  i  Fla.  311. 

Illinois,  —  Teal    v.    Russell,   3    111. 


the  court,  without  authority,  ordered 
the  defendant  to  pay  a  weekly  sum  for 
the  support  of  the  child,  it  was  held 
that  the  judgment  might  be  reversed 


319;  Fuller  v.  Robb,  26  111.  246;  Jones  upon  a  writ  of  error  brought  by  the 
V,  Wight,  5  111,  338;  Thayer  v,  Finlev,  plaintifTs  themselves,  although  it  was 
36111.  362;  Davidson  v.  Bond,  12  ifl.     in  theirfavor,  as  they  were  entitled  to  a 
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property  rights  or  personal  liberty  and  not  reviewable  on  appeal.* 
In  New  Jersey  it  cannot  be  sued  out  from  the  Court  of  Errors  and 
Appeals  to  a  judgment  of  a  court  for  the  trial  of  small  causes.*  In 
West  Virginia  it  lies  to  a  judgment  setting  aside  the  verdict  of  a  jury 
in  favor  of  the  defendant  as  contrary  to  law  and  evidence.'  In 
Ohio^  an  order  of  the  Court  of  Common  Pleas  sustaining  a  motion 
to  set  aside  a  judgment  rendered  at  the  preceding  term  is  to  be 
deemed  ''  an  order  affecting  a  substantial  right  made  upon  a  sum- 
mary application  in  an  action  after  judgment,"  and  may  be  reversed, 
vacated,  or  modified  by  a  proceeding  in  error,  as  provided  by  the 
statute  regulating  review  by  petition  in  error.*  In  Wisconsin  it 
lies  to  review  all  final  judgments  in  civil  cases,  in  actions  triable  by 
jury,  except  actions  for  divorce.*  In  Texas  the  Supreme  Court 
may  grant  a  writ  of  error  to  a  judgment  of  a  court  of  civil  appeals, 
reversing  and  remanding  a  judgment  of  an  inferior  court,  where  its 
holding  differs  from  that  of  another  court  of  civil  appeals  on  the 
same  point  of  law ;  but  this  rule  does  not  apply  if  the  question  has 
already  been  determined  by  the  Supreme  Court.*     In  Colorado  it 

legal  enforceable  judgment.    Seymour  out  a  pleading  is  granted,  not  when  it 

V,  Belden,  28  Conn.  443.  is   refused,  that  a  writ  of  error  lies. 

1.  "This  right  exists  independently  Cooper  v.  Vanderveer,  47  N.  J.  L.  178. 
of  any  statutory  or  constitutional  pro-  Constmotioii  of  Praetiee  Aot.---SectioD 
visions,  by  force  of  the  common  law,  249  Practice  Act,  Revision  N.  J.,  887, 
in  all  cases  in  which  the  jurisdiction  which  authorizes  the  Circuit  Court  to 
of  such  inferior  court  is  exercised  ac-  apply  in  cases  of  doubt  or  difficulty  to 
cording  to  the  course  of  the  common  the  Supreme  Court  for  advice,  and  (hat 
law.  And  in  the  latter  class  of  cases  in  these  cases  the  "  certified  opinion 
the  writ  lies  to  the  circuit  courts,  shall  be  returned  with  the  writ  of 
whether  an  appeal  is  given  or  not.  error  as  part  of  the  record,  and  errors 
Where  an  appeal  is  given,  it  is  to  may  be  assigned  thereon,"  does  not 
l>e  regarded  as  merely  cumulative."  enlarge  the  class  of  subjects  reviewable 
Haines  v.  People,  97  111.  161,  citings  on  writs  of  error.  Delaware,  etc^,  R- 
in  support  of  these  conclusions,  Peak  Co.  v.  Nevelle,  51  N.  J.  L.  332. 

T\  People,  76  111.  289;  Hyde  Park  v.  8.  Gwynn  v.  Schwartz,  32  W.  Va. 

Dunham,  85  111.  569;   Hall  v.  Thode,  487. 

75  111.   173;  St.   Louis,   etc.,    R.  Co.  4.  Rev.   Stat.   Ohio,   ^  6707-6710; 

V.  Lux,  63  III.  523;  Marion  County  v,  Braden  v.  Hoffman,  46  Ohio  St.  639; 

Harper,  44  111.  482;  Coon  v.   Mason  Hettrick  z;.  Wilson,   12  Ohio  St.  136; 

County,  22  III.  666;  Schlattweiler  v,  Taylor  r.  Fitch,  12  Ohio  St.  169;  Hunt- 

St.  Clair  County,  63  111.  449;  Homer  ington  T^  Finch,  3  Ohio  St.  447. 

V.  Goe,  54  III.  286;  Holden  v.  Herki-  6.  Rev.  Stat.  Wis.,  §  3043;  Crocker 

mer,  53  111.  258;  People  v.  Smith,  51  v.  State,  60  Wis.  555. 

111.  177;  Fitzgerald  v.  Glancy,  49  111.  6.  Sturgis  Nat.  Bank  v.  Smith,  87 

465;  Moore  v.   Mayfield,  47  111.  167;  Tex.  649. 

Hobson  V,  Paine,  40  111.  25 ;  Unknown  Jud^Deni  laYOliiiig    Oanftraotio&  of 

Heirs  v.  Baker,  23  HI.  484;   McClay  Statote. — Section  5  of  the  "Act  to  or- 

V,  Norris,  9  III.  370.  ganize  the  Courts  of  Civil  Appeals," ap- 

2.  Although  the  cause  may  be  ap-  proved  April  13, 1892,  provides,  among 
pealed  to  the  Court  of  Common  Pleas,  other  things,  that  the  judgment  of  the 
since,  on  the  legal  side,  it  is  confined  to  courts  of  civil  appeals  shall  be  con- 
a  review  of  the  judicial  errors  com-  elusive,  and  that  no  writ  of  error  shall 
mitted  in  the  supreme  and  circuit  lie  thereto  "in  any  civil  case  ap- 
courts.  Parker  v,  Wallace,  53  N.  J.  pealed  from  a  county  court,  *  •  * 
L.  243.  except  in  probate  matters  and  in  cases 

Under  the  Practice  Act  of  Ne-w  Jer-  involving  the  revenue  laws  of  the  state 
sey  it  is  only  where  a  motion  to  strike    or  the  validity  of  a  statute."  An  appli- 
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may  be  sued  out  from  the  Supreme  Court  to  every  final  judgment 
or  decree  of  the  County  Court.^  In  the  United  States  courts  a 
writ  of  error  will  lie  from  the  Supreme  Court  of  the  United  States 
to  a  state  court  only  where  a  federal  question  is  involved,*  and 
where  such  question  has  been  properly  raised  in  the  state  court.' 
It  lies  to  a  territorial  court  only  in  cases  triable  by  jury;  in  all 
other  cases  the  remedy  is  by  appeal.*     Where  the  only  question 

cation  for  a  writ  of  error  to  the  Court  was  not  one  in  which  the  judgment 
of  Civil  Appeals  will  therefore  be  de- 
nied where  the  construction  of  a  statute 
only  is  involved,  but  not  its  validity. 
Mathews  Lumber  Co.  v.  Hardin,  87 
Tex.  639. 

In  Contested  Eleotloni. — Under  article 
loii  of  Rev.  Stat.,  as  amended  April 
I3f  1892,  and  section  5  of  the  act  of 
the  legislature  organizing  the  courts  of 
civil  appeals,  approved  April  13,  1892, 
in  subdivision  3,  providing :  "  The 
judgment  of  the  courts  of  civil  appeals 
shall  be  conclusive  in  all  cases  upon 
the  law  and  the  facts  in  the  following 
cases,  nor  shall  a  writ  of  error  be  al- 
lowed thereto  from  the  Supreme  Court, 
to  wit :  ♦  *  ♦  (4)  All  cases  of  contested 
elections  of  every  character  other  than 
for  state  offices,  except  where  the  valid- 
ity of  a  statute  is  attacked  by  the  deci- 


sion," a  writ  of  error  from  the  Supreme 


was  made  final  in  the  Circuit  Court  of 
Appeals,  under  section  6  of  the  Act  of 
March  3,  1891.  Aztec  Min.  Co.  v, 
Ripley,  151  U.  S.  79. 

4.  Story  v.  Black,  119  U.  S.  235; 
Hecht  V.  Boughton,  105  U.  S.  235; 
Woolf  V.  Hamilton,  108  U.  S.  15 ;  Bon- 
nifield  v.  Price,  154  U.  S.  672. 

drcnlt  Court  of  AiVMaUi. — Under  ^  5 
and  6  of  the  Act  of  Congress  March  3, 
1891,  creating  the  United  States  Cir- 
cuit Court  of  Appeals,  that  court  has 
no  jurisdiction  of  a  writ  of  error  where 
the  jurisdiction  of  the  District  Court  is 
in  question.  The  writ  must  be  made  re- 
turnable direct  to  the  Supreme  Court. 
U.  S.  V.  Sutton,  47  Fed.  Rep.  129. 
Compare  McLish  v.  Roff,  141  U.  S. 
661,  and  Crabtree  v.  Madden,  54  Fed. 
Rep.  426. 

Constltatlonal  Qoestlon. — Where  the 


Court  will  not  lie  to  a  judgment  on  a  sole  question  presented  is  whether  a 

proceeding  by  information  in  the  na-  state  statute  contravenes  the  Constitu- 

ture  of  a  quo  warranto  by  the  state  of  tion  of  the   United   States,  the  writ 

Texas  to  oust  a  claimant  from  the  office  of  error   must  be  prosecuted  directly 

of  county  clerk,  and  to  place  the  relator  to  the  Supreme  Court  of  the  United 

in  possession  of  the  office.     State  v.  States.     It  does  not  lie  to  the  Circuit 

Thompson,  88  Tex.  228.  Court  of  Appeals.     Chicago,  etc.,  R. 

1.  It  includes  a  decree  for  the  sale  of  Co.  v.  Evans,  58  Fed.  Rep.  433. 
landof  a  decedent  to  pay  debts.     Sloan  Use  of  MallB. — Under  Rev.  Stat.  U. 
V.  Strickler,  12  Colo.  179.  S.,   ^  5480,  the  use  of  the  mails  for 

2.  Central  Land  Co.  v.  Laidey,  159  fraudulent  purposes  is  an  "  infamous 
U.  S.  103.  crime  "  within  the  meaning  of  }udi- 

8.  Winona,  etc..  Land  Co.  v.  Min-  ciary  Act  March  3,  1891,  ^^  5  and  6, 

nesota,  159  U.  S.  540;  Spies  v.  Illinois,  and  a  writ  of  error  should  be  brought 

123  U.  S.  131 ;  Brooks  v.  Missouri,  124  to  the  Supreme  Court  of  the  United 

U.  S.  394;  Chappell  v.  Bradshaw,  128  States,  and  not  to  the  Circuit  Court  of 

U.  S.  132;  Brown  v.   Massachusetts,  Appeals. 

144  U.  S.  573 ;  Schuyler  Nat.  Bank  t*.  Jnxiadlctlon  in  Bnpreme  Court. — 
Bollong,  150  U.  S.  85 ;  Powell  v.  Bruns-  Where  the  writ  of  error  i'rom  the  Su- 
wick  County,  150  U.  S.  433;  Miller  preme  Court  of  the  United  States 
V.  Texas,  153  U.  S.  535;  Morrison  v.  direct  to  the  District  Court  is  allowed 
Watson,  154  U.  S.  11 1;  Sayward  v,  in  the  usual  and  general  form,  to  re- 
Denny,  158  U.  S.  180.  view  its  judgment  without  certifying 

To Decl^nBefaiing Appeal. — ^TheSu-  or  specifying  the  question  of  jurisdic- 

preme  Court  of  the  United  States  has  tion,  the  Supreme  Court  cannot  take 

jurisdictionof  awritof  errorsuedoutto  jurisdiction  under  Act  of  March    3, 

the  Circuit  Court  of  Appeals  to  review  1891,  c.  5i7i  4  5.    Chappell  v.  U.S., 


its  decision  refusing  to  entertain  an 
appeal  from  the  Supreme  Court  of  a 
territory,  on  the  ground  that  the  case 


160  U.  S.  499;  Maynard  v.  Hecht,  151 
U.  S.  324;  Moran  v.  Hagerman,  151 
U.  S.  329;  Colvin  T'.  Jacksonville,  157 
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raised  goes  to  the  jurisdiction  of  the  trial  court  to  entertain  the 
case  a  review  upon  writ  of  error  can  only  be  had  in  the  United 
States  Supreme  Court,  and  not  in  the  Circuit  Court  of  Appeals,* 
and  In  such  case  the  question  of  jurisdiction  must  be  certined  up 
to  the  Supreme  Court  or  it  will  not  acquire  jurisdiction,* 

In  Michigan^  where  a  case  or  proceeding  in  the  Probate  Court 
involves  common-law  questions  and  stands  in  the  place  of  a  suit 
at  law,  and  assumes  the  form  of  a  common-law  suit  in  the  Circuit 
Court,  and  a  common-law  issue  is  made  up,  exceptions  may  be 
settled  and  a  writ  of  error  lies  from  a  final  decision  thereon.* 

8.  In  Criminal  Gases. — In  criminal  cases  the  rule  requiring  that 
the  judgment  to  be  reviewed  must  be  final  is  applicable  unless  a 
statute  provides  otherwise  *  and  any  judgment  on  which  a  person 

U.  S.  36B;  Davis,  etc.,  Bldg.,  etc.,  on  a  petition  for  the  removal  of  an  ad- 
Co.  f.  Barber,  157  U.  S.  673;  The  ministrator,  filed  therein  by  a  creditor 
Bajonne,  159  U.  S.  687;  Van  Wag-  of  an  estate.  Peckham  v.  Hoag,  93 
onen  v.  Sewall,  160  U.  S.  369.  See  Mich.  423,  citing  Labar  v,  Nichols,  22 
article  Cbrtxfisd Cases,  vol.  3,  p.  918.  Mich.  200;   Hall  t^.  Grovier,  25  Mich. 

1.  Cabot  f.  McMaster,  65  Fed.  Rep.  438;  Brown  v,  Forsche,  43  Mich.  495; 

533;  Davis,  etc.,  Bldg,,  etc.,  Co.  v.  In  re  Moores's  Appeal,  84  Mich.  4.74. 
Barber,  z8  U.  S.  App.  476;  Baltimore,        But  in  several  cases  appeals  from  the 

etc.,  R.  Co.  V,  Meyers,  62  Fed.  Rep.  final  accounting  of  an  administrator 

367;  U.  S.  V.  Severens,  71   Fed.  Rep.  have  been  proceeded  in  as  common- 

768.  law  cases  without  difficulty  or  confu- 

On  WUol«  CaM. — But  where  a  party  sion.     Hall  v.  Grovier,  25  Mich.  428; 

elects  to  take  up  the  judgment  below  Brown  r.  Forsche,  43  Mich.  492;    In 

on  the  whole  case,  the  Circuit  Court  re  Mower's  Appeal,  48  Mich.  448;  La- 

of    Appeals    may   determine   all   the  bar  t*.  Nichols,  22  Mich.  200;   Ameri- 

questions  in  the  case,  including  the  can  Baptist  Missionary  Union  v,  Peck^ 

question    of    jurisdiction.     Rust    v,  9  Mich.  445. 

United  Waterworks  Co.,  70  Fed.  Rep.        Georgia. — Under  Code  Ga.,  ^  4250, 

139;  McLish  V.  Roff,  141  U.  S.  661;  declaring    that    **  no    cause    shall   be 

Crabtree    v.    Madden,   54  Fed.  Rep.  carried  to  the  Supreme  Court  upon  any 

426;  Crabtree  t-.  Byrne,  54  Fed.  Rep.  bill  of  exceptions  so  long  as  the  same 

432;  American  Sugar- Refining  Co.  v,  is  pending  in  the  court  below,  unless 

Johnson,  60  Fed,  Rep.  503;  American  the  decision  or  judgment  complained 

Sugar-Refining  Co.  v.  Tatum,  60  Fed.  of,  if  it  had  been  rendered  as  claimed 

Rep.  514;  U.  S,  V,  Jahn,  155  U.S.  109.  by  the  plaintiff  in  error,  would  have 

8.  Maynard  v.  Hecht,  151  U.  S.  325;  been  a  final  disposition  of  the  cause,** 

Moran  v.  Hagerman,   151   U.  S.  329;  the  Supreme  Court  of  Georgia  will  not 

Colvin  I'.  Jacksonville,  157  U,  S.  368;  take  jurisdiction   of  a   writ  of  error 

Van  Wagenen  v.  Sewall,   160  U.  S.  brought  before  the  rendering  of  such 

?69;  C happen  v.  U.  S.,  160  U.  S.  499;  judgment  and  decree  to  reverse  a  judg- 

>avis  V.  Geissler,  162  U.  S.  290.  ment  refusing  a  new  trial  in  an  action 

8.  But  appeals  from  interlocutory  or-  of  ejectment  tried  on  special  pleadings 

ders  cannot  take  that  form,  Churchill  as  a  cause  in  equity,  and  in  which  the 

t;.  Burt,  32  Mich.  490;  nor  proceedings  verdict  of  the  jury  consists  only  of 

for  the  removal  of  an  administrator,  answers  to  certain  specific  questions 

Conrad  v.  Button,  28  Mich.  365 ;   or  propounded  by  the  court  in  terms  of 

for  the  appointment  of  a  guardian,  section  4206  of  the  code,  and  the  action 

Cameron  V.  Bentley,  28  Mich.  520;  or  is    still    pending    below,    aw^aiting  a 

of  an  administrator,  Woolley  t».  Crane,  written  judgment  and  decree  upon  the 

86  Mich.  360;  Brinsmade's  Appeal,  52  verdict.    McGowan  v.  Lufburrow,  8x 

Mich.  538.  Ga.  358. 

A  writ  of  error  will  lie  on  the  affirma-        4.  >i/rt^<iwfl.^- Hodges   v.  State,   8 

tion  by  the  Circuit  Court  of  an  order  Ala.  55;  Weissinger  v.  State,  11  Ala. 

of  dismissal  made  by  the  Probate  Court  540 ;  Willingham  v.  State,  14  Ala.  539. 
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is  liable  to  be  and  is  in  fact  imprisoned  is  such  a  final  decision.^ 

Maryland, — League  v.  State,  36  Md.  ment,  error  will  not  lie  to  the  Court 

^57*  Neff  V,  State,  57  Md.  390;  For-  of  Appeals  at  the  suit  of  the  plaintiff 

wood  V,  State,  49  Md.  538;  Kearney  v.  in  error.     He  must  await  a  final  judg- 

State,  46  Md.  423.  ment,  and  for  errors  different  from 

Michigan.  —  Patten  v.    People,    18  those  brought  up  before  he  may  sue  out 

Mich.  314 ;  People  v,  Knapp,  26  Mich,  another  writ  of  error.   Pratt  v.  People, 

113.  67  N,  Y.  606. 

Mississippi,  —  Lof tin  v.  State,    1 1        The  Act  of  1879  (chapter  449,  Laws  of 

Smed.  &  M.  (Miss.)  358.  1879),  amending  the  provisions  of  the 

Missouri, — State  v.  Brown,  41  Mo.  Revised  Statutes  in  reference  to  writs 

490;  State  V,  Fortune,    10  Mo.  466;  of  error,  applies  only  to  cases  where 

Stftte  V.  Rector,  11  Mo.  28;  States,  after  conviction  sentence  has  been  sus- 

Batchelor*  15  Mo.  207;  State  v.  Wall,  pended  or  stayed,  and  such  conviction 

15  Mo.  208 ;  State  v.  Leapfoot,  19  Mo.  has  been  affirmed  by  a  general  term  of 

375 ;  State  v.  Ruthven,  19  Mo.  382.  the  Supreme  Court,  and  not  to  an  order 

New    York.  —  Yates    v.   People,  6  of  the  general  term  of  the  Supreme 

Johns.  (N.  Y.)  337;  People  v.  Bork,  Court  affirming  a  judgment  of  a  Court 

78  N.   Y.  347;   People  v.  Tarbox,  30  of  Sessions  upon  conviction.    Eighmy 

How.  Pr.  (N.   Y.  Supreme  Ct.)  318;  v.  People,  78  N.  Y.  330. 
People  r.   Merrill,  14  N.   Y.  74;  Bo-        Texa^ — Scire  Facias. — Although  the 

gert  V.  People,  6  Hun  (N.  Y.)  362 ;  Peet  Texas  Court  of  Appeals  had  no  Juris- 

V.  McGr.aw,  21   Wend.   (N.  Y.)  667;  diction  (1883)  to  revise  criminal  cases 

People  r.  Stearns,  23  Wend,  (N.  Y.)  on  writ  of  error,  yet  scire  facias  cases 

634;  People  v.  Nestle,  19  N.  Y.  583;  were  held  reviewable  thereon  although 

Tabor  v.  Peopie,  90  N.  Y.248;  Manke  criminal  in  nature,  as  they  are  regu- 

fi.  people,  74  N.   Y.   415;   People   v.  lated  in  practice  by  the  rules  obtaining 

Loomis,  30  How.  Pr.  (N.  Y.  Supreme  in  civil  cases.      Hart  v.  State,  13  Tex. 

Ct.)  323.  App.  555 ;  Houston  v.  State,  13  Tex. 

0>l/<7.-— Kinsley  v.  State,  3  Ohio  St.  App.  558,  560;  State  v.  Arrington,  13 

go8 ;  Cochrane  v.  State,  30  Ohio  St.  61 ;  Tex.  App.  611. 
Inakeep  V.  State,  36  Ohio  St.  145.  1.  Com.  t*.  Foster,  122  Mass.  321; 

Pennsyh^ania. — Com.  v.  Church,  i  Bryan  v.  Bates,  12  Allen  (Mass.)  201. 
Pa.  St.  105;  Miles  v.  Rentpublicam,  4        Qnaaliliig  Indlotment. — Where  a  writ 

Yeates  (Pa.)  319.  of  error  is  allowable  in  a  criminal  case 

Tennessee. — State  v,  Dillon,  3  Hayw.  at  the  instance  of  the  state,  a  judgment 

(Tenn.)  174.  quashing  an  indictment  is  a  final  ap- 

Texas. — State  v.  Pierce,  26  Tex.  H4;  pealable  judgment.     State  v.  Hodges, 

State  V.  Paschal,  22  Tex.  584.  55  Md.  134;  State  v,  McNally,  55  Md. 

Wisconsin. ^-Croc\i^T    v.   State,   60  565. 
Wis.  553;  Jenks  T^  State,  16  Wis.  332;        DlsmiSMa  la  a  Criminal   Action.-— A 

Criliey  V.  State,  20  Wis.  231;   Kneifie  judgment  of  an  intermediate  tribunal 

V,  State,  13  Wis.  368 ;  State  v.  Stone,  37  dismissing  a  writ  of  error  in  a  criminal 

Wis.  204;  Bennet  v.  State,  24  Wis.  57.  action  without  affirming  or  reversing 

V%W  York.— A  writ  of  error  and  a  the  judgment  of  the   trial    court,    if 

certiorari  will  issue  from  the  Supreme  there  is  no  power  to  dismiss  the  writ, 

Court  to  review  a  trial  and  conviction  is  a  final  judgment  and  so  reviewable 

had   in   the  City   Court  of  Brooklyn  in  the  Court  of  Appeals.     Manke  v. 

upon  an  indictment  found  in  the  Court  People,  74  N.  Y.  415. 
of  Sessions  and  transferred  to  the  City        8«ntanoe.  —  Error    does    not    lie   to 

Court  for  trial.     People  v,  Neilson,  22  reverse  a  conviction  in  a  criminal  case 

Hun  (N.  Y.)  I.  until    after  sentence    has    been    pro- 

Where  a  judgment  against  an  ac-  nounced,  and   the  sentence  must  ap- 

cused  in  a  criminal  action  is  reversed  pear  of  record.     Hill  v.  People,  10  N. 

br  the  general  term  of  the  Supreme  Y.  463. 

CTourt  on  writ  of  error,  solely  upon  the        Special  Plea. — And  unless  by  express 

ground  of  an  irregularity  therein  and  statute  it  does  not  lie  to  a  decision  upon 
in  the  sentence,  and  the  proceedings    a  special  plea  or  amotion  to  discharge 

are  remitted  to  the  trial  court  to  pro-  in  a  criminal  case  until  final  judgment, 

nounce  a  proper  sentence  and  judg-  State  v.  Rutliven,  19  Mo.  382. 
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The  writ  of  error  lay  at  common  law  on  outlawries,^  upon  final 
judgments  on  bail  bonds,  recc^izances,  and  bonds  taken  for  the 
suppression  of  offenses,*  and  to  reverse  sentences  of  additional 
punishment  imposed  on  information  against  convicts  who  had 
been  before  convicted  and  sentenced.' 

9.  When  Writ  Vot  AppUeable — a.  Interlocutory  Judg- 
ments.— The  general  doctrine  precludes  the  issuance  of  a  writ  of 
error  to  review  an  interlocutory  decision  until  after  a  final  judg- 
ment has  been  rendered  in  the  cause,^  whether  in  a  civil  or  criminal 

IMsfertot  of  CkAimibta. — A  sentence  of  ty,  6  III.  306;  Hayes  v,  Caldwell,  10 
death  imposed  by  the  Supreme  Court  111.  33;  Hunter  v.  Hunter,  100  111. 519; 
of  the  District  ot  Columbia  cannot  be  Ex  p.  Thompson,  93  111.  89;  Spring- 
reviewed  by  the  United  States  Su-  field  v.  Edwards,  84  111.  626. 
preme  Court,  as  the  provisions  of  the  Indiana. — Bradley  v.  Bearss,  4  Ind. 
Act  of  Congress  Feb.  6,  1889,  §  6  (25  186. 

Stat,  at  Large  655),  granting  such  ju-  Kentucky. — Rule  rr.  Hayden,  3  B. 

risdiction  on  writ  of  error  from  the  Mon.  (Ky.)  319;  Phillips  f.  Alcorn,  4 

federal  courts  generally  do  not  apply.  J.    J.   Marsh.     (Ky.)    38;   Lawless  v. 

Cross  V.  U.  S.,   145  U.  S.  571 ;   In  re  Reese,  3  Bibb  (Ky.)  479. 

Schneider,  Petitioner,   148  U.  S.  157;  Maryland. — State  t*.  Boyle,  35  Md. 

Cross  V.   Burke,  146  U.  S.  82;  In  re  509. 

Heath,  Petitioner,  144  U.  S.  92.  Michigan. — Clark  t.  North  Mnske- 

MaxylAiid. — If  an  instruction  upon  a  gon,  86  Mich.  29;  Brady  v.  Toledo, 

question  of  law  arising  during  a  crimi-  etc.,  R.  Co.,  73  Mich.  457. 

nal  trial  be  within  the  purview  of  the  Minnesota. — Wakefield  v.  Spencer, 

Act  of  1872,  c.  316,  an  objection  for  error  8  Minn.  376. 

in  such  instruction  ought  to  be  taken  Mississippi, — Lexington  Bank  v. 

by  bill  of  exceptions  and  not  by  peti-  Taylor,   2    Smed.   &  M.   (Miss.)  27; 

tion  as  upon  a  writ  of  error.     Mun-  Heckingbottom  v.  Shell,  3  Smed.  & 

shower  v.  State,  56  Md.  514.  M.   (Miss.)  588;   Terry  v,  Robins,  5 

I&  minois  a  writ  of  error  is  the  only  Smed.   &  M.  (Miss.)  291 ;  Stebbins  v. 

method  by  which  a  criminal  case  can  be  Niles,  13  Smed.   &  M.  (Miss.)  307; 

reviewed  in  the  appellate  courts.     An-  Pickle  v.  Holland,  24  Miss.  566;  Dil- 

derson    v.  People,   28  III.   App.  317;  worth  r.  Fooshe,  34  Miss.  288;  Can  r. 

Smith  V.  People,  98  111.  407;  French  v.  Coopwood,  24  Miss.  256;  Wharton  p. 

People,  77  111.  531.  State,  41  Miss.  680. 

1.  Yates  t'.  People,  6  Johns.  (N.  Y.)  Missouri. — Stephens  i'.  Hume,fi/*rf 
405.  in  Ivory  v.  Delore,  26  Mo.  506;  State 

2.  Hill  V.  State,  27  Tex.  609.  v.  Ruthven,  19  Mo.  382;  Ivory  r.  De- 

3.  Wilde  v.  Com.,  2  Met.  (Mass.)  408;  lore,  26  Mo.  505;  Helm  v.  Btossett,  9 
Bump  V.  Com.,  8  Met.  (Mass.)  533.  Mo.  52 ;  Horr  7;.  Knighton,  9  Mo.  180; 

4.  Alabama. — Harris  v.  Kreps,  Mi-  Pipkin  v.  Allen,  29  Mo.  229. 

nor  (Ala.)  184 ;  McLaren  v.  Allen,  Mi-  New  Jersey. — Cory  v.  Chosen  Frec- 

nor  ( Ala.)  117 ;  Wyatt  v.  Judge,  7  Port,  holders,  44  N.  J.  L.  445. 

(Ala.)  37.  New    Tork.—Ve^  v.  McGraw,  ai 

Arkansas. — Crabtree  v.  Crabtree,  5  Wend.  (N.  Y.)  667. 

Ark.  638.  Ohio.— Kin&lej  v.  State,  3  Ohio  St 

Connecticut. — Carpenter  v.  Childs,  508. 

1  Root  (Conn.)  181;  Wallace  f.  Mid-  Pennsylvania. — Horner, etc, Lateral 

dlebrook,  28  Conn.  464;  Finch  v.  Ives,  R.  Co.,  37  Pa.  St.  333. 

24  Conn.  390;  Rav  v.  Fitch,  r  Root  Texas. — Fowler  v.  Morrill,  8  Tex. 

(Conn.)  290;  Dunham  v.  Braiman,  i  153. 

Root  ((ionn.)  551 ;  Gleason  v.  Chester,  UnitedStates, — ^Mayberryr.Thomp- 

I  Day  (Conn.)  27;  Treadway  v.  Coe,  son,  5  How.  (U.  S.)  121. 

21  Conn.  283.  Yemie. — So  a  motion  to  change  the 

Florida. — Bellamy    v,    Bellamy,    4  venue  or  to  postpone  a  trial  are  not 

Fla.  242.  subjects  for  a  writ  of  error.    Cook  v. 

Illinois, — Hedges  v.  Madison  Coun-  Burnley,  11  Wall.  (U.  S.)  660. 
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case,*  unless  a  statute  provides  otherwise,*  as,  it  would  seem, 

Dlaregard  of  lastrnctloii. — Where  the  and  awarding  a  venire  de  novo  is  final, 

jurj  disregard  the  charge  given  them  Jackson  v.  Walker, 6  Hill  (N.  Y.)  261. 

bj  the  trial  judge  the  remedy  is  by  Opening  judgment, — To  an  order 

application  to  set  aside  the  veraict,  not  opening  a  judgment    to  let  in  a  de- 

b J  writ  of  error.    Reading,  etc.,  R.  Co.  fense.     Hill  v.  Irwin,  3a  Pa.  St.  314. 

t;.  Balthaser,  136  Pa.  St.  I.  Injunction.  —  To    an    interlocutory 

In  (Miio  the  refusal  of  the  Court  of  judgment    removing    an    injunction. 

Common  Pleas  to  allow  a  petition  in  Miller  v.  Berry,  13  Tex.  208. 

error  in  a  forcible  detainer  proceed-  Striking  Case  from  Docket. — ^To  an 

ing  is  not  reviewable  in  the  District  order  striking  a  case  from  the  docket. 

Court  on  a  petition  in  error.     Roth-  Astort/.  Chambers,  i  Mo.  191.  Contra^ 

well  v.  Winterstein,  42  Ohio  St.  249.  Woodruff  v.  Bacon,  34  Conn.  181. 

Feigned  Isaae. — The  finding  of  a  jury  Partition. — ^To  an  interlocutory  de- 

upon  a  feigned  issue,  formed  and  tried  cree  in  partition.     Stephens  v.  Hume, 

under  the  direction  of  the  Court  of  35  Mo.  349. 

Common  Pleas,  is  not  the  subject-  Supersedeas. — ^To  a  refusal  to  grant 
matter  for  a  writ  of  error,  but  is  a  pro-  a  perpetual  supersedeas  to  a  judgment. 
ceeding  under  the  control  of  that  West  v.  State,  7  Ark.  293. 
court,  and  if  error  has  intervened  the  Demurrer. — To  a  decision  on  a  de- 
remedy  is  by  a  motion  there  for  a  new  murrer.  Knapp  v.  Marshall,  26  111. 
trial.  Brewer  v.  Ware,  18  N.  J.  L.  63;  Robinson  v.  County  Ct.,  33  Mo. 
370;  Neff  v.  Barr,  14  S.  &  R.  (Pa.)  428;  Campbell  i;.  Sneed,  5  Ark.  398; 
166;  Baker  v.  Williamson,  3  Pa.  St.  Palmer  v.  Crane,  8  Mo.  619. 
116;  Baker  V.Williamson,  4  Pa.  St.  Order ^uasking Sequestration. — To 
456;  Com.  v.  Judges,  4  Pa.  St.  301 ;  an  order  quashing  a  writ  of  sequestra- 
Ingraham  t'.  Caricabura,  gPa.  St.  177;  tion  granted  in  aid  of  an  action  of 
Christophers  v.  Selden,  28  Pa.  St.  165.  trespass  to  try  title.     Little  v.  Morris, 

Where  authorized  to  a  feigned  issue  10  Tex.  363. 

directed  out  of  a  trial  court  the  writ  Order  to  Sell  Land. — ^To  an  order  of 

of  error  does  not  lie  until  after  a  final  the  Circuit  Court  to  sell  land.     White 

judgment  or  decree  has  been  entered  v.  Shannon,  3  Ala.  286. 

thereon.     Green  v.  Mills,  103  Pa.  St.  Order  Setting  Aside  Writ  of  Resti^ 

23;    Reed*8  Appeal,  71   Pa.  St.   378;  tution. — To  an  order  granting  a  motion 

Cake  V.  Cake,  106  Pa.  St.  472.  by  plaintiff  to  set  aside  a  writ  of  resti- 

Qrder  Grantliig  an   interpleader  and  tution  issued  in  defendant's  favor  and 
Feigned  Innie. — So  no  writ  of  error  will  to  grant  a  writ  of  restitution  to  plain- 
lie    to   an   order   granting  an    inter-  tiff.     Barton  v.  Forsyth,  5  Wall.  (U. 
pleader  and  awarding  a  feigned  issue.  S.)  190. 
Whitftv.  Rech,  171  Pa.  St.  82.  New  Trial  on  Conditions.-— To  An  or- 

Order  Dlreotlng  Correction. — ^A  writ  der  awarding  a  new  trial  on  certain 

of  error  will  not  lie  to  an  order  direct-  conditions.     Lea  v,  Kelly,  15  Pet.  (U. 

ing  a  correction  to  be  made  in  a  final  S.)  213;  Tracy  v.  Holcombe,  24  How. 

judgment.     It  should  be  taken  to  the  (U.  S.)  426. 

judgment  as  corrected.     Schmidt  v.  1.  State  v.  Bluefield  Drug  Co.  (W. 

Dreyer  (Colo.  1895),  39Pac-  Rep.  1086.  Va.  1896),  24  S.  E.  Rep.  649. 

Order  Remanding  Oaiue. — A  writ  of  S.  MlMOiiri. — Rev.  Stat.  1879,  f  439, 
error  will  not  lie  to  an  order  of  a  relatmg  to  proceedings  upon  a  plea  in 
United  States  court  remanding  a  cause  abatement  and  providing  for  an  inter- 
to  a  state  court.  May  v.  State  Nat.  locutory  appeal  therefrom,  does  not 
Bank,  59  Ark.  614.  authorize  a  writ  of  error.     Young  v. 

OCber  Cases  Wliere  Wtlt  Does  Kot  Ue—  Hudson,  99  Mo.  102,  approving  Dun- 

Striking  out  Plea. — To  a  rule  striking  can  v.  Forgey,  25  Mo.  App.  310. 

out  a  plea.     Mershon  v.  Castree,  57  Texas. — Under  Laws  1893,  c.  14,  art. 

N.  ].  L.  484.  loiia,   subd.   8,   authorizing  the  Su- 

^uod    Computet. — ^To   a  judgment  preme  Court  to  issue  writs  of  error 

quod  computet,  because  not  a  final  judg-  to  the  Court  of  Civil  Appeals  when  the 

ment.     Yates  v.  People,  6  Johns.  (N.  latter  court's  judgment  **  reversing  a 

Y.)  405.  judgment  practically  settles  the  case," 

Venire  de  Novo. — ^A  judgment  re-  a  reversal  by  the  Court  of  Civil  Appeals 

versing  that  of  an  inferior    tribunal  and  its  remand  for  the  introduction  of 
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where  a  party  will  suffer  immediate  loss  or  injury.* 

b.  Exercise  of  Discretion. — Nor  will  the  writ  lie  to  a  deci- 
sion involving  an  exercise  of  discretion  unless  such  discretion  is 
abused,^  as,  tor  instance,  a  refusal  to  grant  a  continuance,'  the 


parol  evidence  is  not  such  a  judgment. 
Gallagher  v,  McHugh,  85  Tex.  446. 

Qeorgia. — But  the  writ  will  lie  in 
Georgia  to  a  decision  overruling  a  de- 
murrer to  a  declaration  alleging  fail- 
ure to  state  a  cause  of  action  before 
final  judgment  decided  in  the  case, 
Central  R.,  etc.,  Co.  v.  Denson,  83  Ga. 
366 ;  Augusta  v,  Lombard,  86  Ga.  165 ; 
and  to  a  judgment  overruling  a  de- 
murrer   to    the  whole   bill,  notwith- 


standing the  complainants  may  have    531. 


Louisiana.-^^tdXe  v.  Merrick,  10  L^. 
Ann.  424. 

J/ar>7««</.-*  Hoffman  v.  State,  20 
Md.  425 ;  Wall  v.  Wall,  a  Har.  &  G. 
(Md.)79. 

Micki/^an.  —  Chaffee  v,  Soldan,  5 
Mich.  243 ;  Vincent  v^  Bowes,  78  Mich. 
315 ;   Toulnian  v.  Swain,  47  Mich.  82. 

MifiMesofa.-^Fovrler  V.  Atkinson,  6 
Minn.  578, 

Mississippi^ — Price  v.  State,  36  Miss. 


proceeded  to  a  hearing  and  obtained  a 
decree,  and  though  the  decree  be  not 
excepted  to  nor  any  motion  made  for  a 
new  trial.  Lowe  v,  Burke,  79  Ga.  164. 
Injunction, — In  Georgia  a  writ  of 
error  will  not,  therefore,  lie  to  an  order 
rescinding  a  temporary  restraining 
order,  although  it  will  lie  to  an  order 
granting  or  dissolving  an  injunction. 
Hollinshead  v.  Lincolnton,  84  Ga.  590. 


Missouri, — King  v,  Pearce,  40  Mo. 
232;  Lackey  v.  Lubke,  36  Mo.  115; 
Walton  T'.  Walton,  19  Mo.  667. 

Nebrask<i,^^V>Qdge,  t\  People,  4  Neb. 
220. 

New  Hampshire.  —  Rochester  v. 
Roberts,  29  N.  H.  360. 

New  yersey. — Mershon  v.  Castree, 
57  N.  J.  L.  484;  Evans  v,  Adams,  15  N. 
J-  I-"  373;  I)avis  V.  Delaware  Tp.,  42 


A  post  writ  of  error  lies  immediately  N.  J.  L.   513;   Red   Bank   First  Nat. 

to  certain  classes  of  interlocutory  deci-  Bank  v,  Jones,  44  N.  J.  L.  60;  Brown 

sions,  as  to  the  decision  granting  or  v.  Warden,  44  N.  T.  L,  177;  Gilliland 

refusing  an   injunction.     Sheibley  x).  v.  Rappleyea,  15  N.J.  L.  138;  Hogen- 

Georgia  Southern  R.  Co.,  65  Ga.  107.  camp  v.  Ackerman,  24  N,  J.  L.  133; 

1.  Com.  V,  Foster,  132   Mass.  321;  Fames  t'.  Stiles,  31  N.J.  L.  490;  U.S. 

Metcalfe's  Case,  11  Coke  39.  Watch   Co.  v.  Learned,  36  N,  J.  L. 

8.  Alabama. — Planters%  etc..    Bank  429;  M'Courry  v,  Doremus,  10  N.  J 


V.  Willis,  5  Ala.  770;  Townson  v. 
Moore,  9 Port.  (Ala.)  136;  Evans  v.  St. 
John,  9  Port.  (Ala.)  186. 

Arkansas. — Burriss  v.  Wise,  3  Ark. 
33 ;  Trammell  v.  Bassett,  24  Ark.  499. 

Connecticut.  —  White  v.  Trinity 
Church,  5  Conn,  187 ;  Lewis  v.  Hawley, 
I  Conn.  49;   Doane  v.  Cummins,  11 


Conn.  152 ;  Tomlinson  v. Ward,  3  Conn.    370, 


L.  245 ;  Romame  v.  Norris,  8  N.  J.  L. 
80;  State  ZK  Wood,  23  N.  J.  L.  560. 

New  Tork. — Clason  v.  Shotwell,  I3 
Johns.  (N.  Y.)  49;  Jenkins  v.  Brown, 
31  Wend.  (N.  Y.)  454. 

(P>liV7.— Raab's   Estate,  16  Ohio  St. 

374- 

Oregon. — Bowen  v.  State,  i  Oregon 


396;  Cowles  V.  Whitman,  loConn.  i3i. 

Florida. — Denham  v.  State,  32  Fla. 
664;  Livingston  v.  Cooper,  33  Fla.  392. 

Georgia.^^y^imdiUt  v.  Arnold,  31  Ga. 
810 ;  Watson  t^.  Warnock,  31  Ga.  694. 

Illinois. — Oliver  v.  Hart,  35  111.  55 ; 
Mason  v,  McNamara,  57  111.  274;  Brown 
V.  Berry, 47  111.  175. 

Indiana. ^^yi2i\xn  v,  Wilson,  28  Ind. 
396. 

lowa.-^StRte  V.  Ingalls,  17  Iowa  8; 
State  V.  Baldy,  17  Iowa  39. 

Kansas. ^-^yiKTXxel  v.  Dey,  3  Kan. 
244. 

A"<fjf/»c*y.— Owings  v.  Beall,  i  Litt. 


Pennsylvania.^ShortL  v,  Q^igley, 
I  Binn.  (Pa.)  226;  Com.  v.  Davis,  109 
Pa.  St.  139 ;  Bunce  v,  Wightman,  39  Pa. 

St.  335. 

Tennessee. — Jamagin  v.  Atkinson,  4 
Humph.  (Tenn.)47o. 

Texas. — Osborne  v.  Scott,  13  Tex,  59. 

Vermont. -^Emer&on  v,  Paine,  9  Vt. 
371;  Foster  v.  Austin,  33  Vt.  615; 
Mosseaux  v.  Brigham,  19  Vt,  457; 
Amidon  v.  Aiken,  38  Vt.  4^0. 

Wisconsin, '^Smith  v.  Thorp,  7  Wis. 
514;  Paine  v.  Chase,  14  Wis.  653. 

3.  O wings  V.  Beall,  i  Litt.  (Ky.) 
257;    Smalley  v.   Anderson,   2   T.   B. 


(Ky.)  358;    Piat  v.  AUaway,  2  Bibb    Mon.  (Ky,)56;  Hammonds  v,  Kemer, 
(K^J-)  554-  3  Hayw.  (Tenn.)  145;  Jamagin  r.  At- 
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To  What  JndgiMiiti 


ERROR,  WRIT  OR 


tho  Writ  Lief. 


allowance  or  refusal  of  an  amendment,^  refusal  of  a  motion  to 
strike  out  a  plea,^  denial  of  an  application  for  leave  to  appeal 
under  a  statute  vesting  a  discretion  in  the  trial  justice  to  grant 
leave  to  appeal,^  a  denial  of  a  motion  to  reinstate  a  cause,^  or 
denial  or  allowance  of  a  motion  for  a  new  trial.^ 

c.  Exercise  ok  Ministerial  Power.— And,  as  the  act  to  be 
reviewed  must  be  an  exercise  of  judicial  power,  the  writ  does  not 
lie  to  review  merely  ministerial  acts.* 

d.  Other  Cases  where  Writ  does  Not  LiE,^In  various 


kinson,  4  Humph.  (Tenn.)  470 ;  Marine 
L.  Ins.  Co.  V.  Hodgson,  6  Cranch  (U. 
S. )  206;  Woods  V.  Young,  4  Cranch  (U. 
S.)  337;  Brown  r.  Munger,  16  Vt.  12; 
M'Courry  v.  Doremus,  10  N.  J.  L.  249. 

1.  Merriam  v.  Langdon,  to  Conn. 
460;  Phillips  V.  Dana,  2  111.  498;  War- 
ren r.  McHatton,  3  111.  32 ;  Clarke  v. 
Bell,  2  Litt.  <  Ky.)  162 ;  Miller  v.  Shack- 
leford,  4  Dana  (Kj.)  264;  Stearns  v, 
Barrett,  i  Mason  (U.  S.)  153;  Long 
x».  Overton,  7  Mo.  567;  Davis  v. 
Church,  I  W.  &  S.  (Pa.)  240;  Helm 
x».  Rodgers,  5  Humph.  (Tenn.)  105; 
Chirac  z\  Reinicker,  11  Wheat.  (U. 
S.)  2S0;  Marine  Ins.  Co.  v.  Hodgson, 
6  Cranch  (U.  S.)  206;  Probate  Court 
V.  Hall,  14  Vt.  159;  Davis  v.  Dela- 
ware Tp.,  42  N.  ].  L.  517 ;  Luysten  v. 
Sniffen,  i  Barb.  (N.  Y.)  428. 

S.  Townson  v»  Moore, 9  Port.  (Ala.) 
136. 

t.  Vincent  v.  Bowes,  78  Mich.  315, 

4.  Wilson  V,  ^tna  Ins.  Co.,  3  Ind. 
557 »  Welch  v,  Mandeville,  7  Cranch 
(U.  S.)  152. 

0.  Connect tcut.-^^^%i\l  v,  Lyman, 
6  Conn.  59;  Gladwin  v,  Lewis,  6  Conn. 
49;  Kimball  v,  Cady,  Kirby  (Conn.) 
41 ;  Norwich,  etc.,  R.  Co.  v.  Cahill, 
18  Conn.  484. 

Illinois. — Clem  son  v.  Kruper,  i  111. 
3fo;  Collins  v,  Claypole,  i  111.  212; 
Street  v.  Blue,  i  111.  261 ;  Vernon  v. 
May,  I  111.  294. 

Indiana. — (S-oldsby  v.  Robertson,  i 
Blackf.  (Ind.)  21. 

Are«/«ci^y.— Stewart  v.  Stewart,  2  T. 
B.  Mon.  (Ky.)85. 

Maryland. — Anderson    v.   State,  5    which  no  writ  of  error  or  appeal  lay  to 
Har.  &  J.  (Md.)  174.  the  Supreme  C«urt.     Ex  /.  Knight*  3 

3fissonri. '^StAte    v.   Bird,    i    Mo.     Lea  (Tenn.)  401. 
585 ;  Keating  v.  Bradford,  25  Mo.  86.        Pow«r  to  Borrow.— A  power  given  by 

iVrw    fork. — Bx  /.   Fitzgerald,  23     a  court  to  a  guardian  to  borrow  money 
Wend.  (N.  Y.)  648.  and  execute  a  mortgage  on  a  ward's 

Oritgon. — Bowen  v.  State,  i  Oregon    real  estate  was  held  a  purely  ministe- 
270.  rial  act,  and  accordingly  not  reviewable 

Pennsylvania. — Stokes  v.  Burrell,  3     on  writ  of  error.    Kingsbury  v.  Sperry, 
Grant's  Cas.  (Fa.)  241.  119  111.  279. 
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United  States. ^^MsLTine  Ins.  Co.  v» 
Hodgson,  6  Cranch  (U.  S.)  206;  Ma- 
rine Ins.  Co.  V,  Young,  5  Cranch  (U. 
S.)  187;  Warner  v.  Norton,  20  How. 
(U.  S.)  X148;  Doswell  V.  De  La  Lanza, 
20  How.  (U.  S.)  29;  Freeborn  r. 
Smith,  2  Wall.  (U.  S.)  176;  Home  Ins. 
Co.  V.  Barton,  13  Wall.  (U.  S.)  603; 
Atchison,  etc.,  R.  Co.  v,  Howard,  4 
U.  S.  App.  202;  Hills  V.  Ross,  3  Dall. 
(U.  S.)  184;  Jennings  v.  The  Brig  Per- 
severance, 3  Dall.  (U.  S.)  336;  Woods 
V.  Young,  4  Cranch  (U.  S.)  237;  U. 
S.  V.  Evans,  5  Cranch  (U.  S.)  280; 
Welch  V.  Mandeville,  7  Cranch  (U. 
S.)  152;  Barr  v.  Gratz,  4  Wheat.  (U. 
S.)  213;  Henderson  v*  Moore,  5 
Cranch  (U,  S.)  11. 

See  in  general,  upon  this  subject^ 
article  New  Trial. 

For  other  examples,  see  the  various 
articles  relating  to  the  decision  which 
is  sought  to  be  reviewed. 

6.  Georgia. — Ashburn  v.  DempBey» 
15  Ga.  248. 

///i«i?f>.— Kingsbury  v.  Sperry,  I19 
111.  279. 

Kentucky.^^TKyXor  v.  Com.,  3  J.  J. 
Marsh.  (Ky.)  401. 

Tennessee. ^-^ThxiB  the  action  of  a  cir- 
cuit judge,  under  Code  Tenn.  f  778  (in 
force  1879),  based  upon  the  report  of  a 
grand  jury,  requiring  a  county  trustee 
to  give  new  bond  and  declaring  his 
office  vacant,  because,  in  the  opinion  of 
the  judge,  the  sureties  to  the  bond  ten- 
dered in  compliance  with  the  order 
were  not  good  for  the  amount,  was  held 
not  a  judicial  but  a  ministerial  act,  from 


For  What  Error  ERROR,    WRIT  OR  the  Writ  Li«. 

other  classes  of  cases  the  writ  does  not  lie,  either  because  the 
appropriate  remedy  is  before  the  trial  court,^  or  because  the  point 
in  error  was  not  appropriately  raised  below.  See  article  Excep- 
tions AND  Objections,  and  consult  the  title  indicating  the 
proceeding  to  be  reviewed  * 

VU  FOB  What  Ebbob  the  Wbit  Lies — 1.  In  GeneraL— The 
writ  lies  "  when  a  man  is  grieved  by  an  error  in  the  foundation, 
proceeding,  judgment,  or  execution"  of  a  suit. ' 

Curable  Defeou. — It  does  not  lie  for  merely  formal  errors,^  but  the 
defect  must  be  one  of  substance  not  cured  by  statutes  of  amend- 
ments or  jeofails.* 

1.  Bole  to  ABcerfealn  Bqui  Due. — No  ment,  no  writ  of  error  lies.  Tandy  v, 
writ  of  error  will  lie  to  the  Superior  Rowell,54  N.  H.  385;  Merrill  v.  Cog- 
Court  on   a    rule    to    ascertain  what    gill,  12  N.  H.  X04. 

amount  of  money,  if  any,  is  due  on  a  Case  Stated. — It  does  not  lie  on  a  case 
judgment  in  that  court,  Cloud  v.  reserved  or  case  stated  below.  Prajf. 
Temple,  6  Houst.  (Del.)  14;  or  for  a  Jersey  City,  33  N.  J.  L.  507;  Harring- 
mistake  in  the  computation  of  interest,  "ton  v.  Harrington,  15  Ga.  561 ;  Alfred 
Lovell  V,  Kelley,  48  Me.  263.  v.  Saco,  7  Mass.  380 ;  Carroll  xk  Rich- 
Taxation  of  Cotte — In  Common-law  ardson,  9  Mass.  329;  Bacon  v.  Ward, 
Btatei. — A  writ  of  error  may  still  be  10  Mass.  141;  Johnson  v.  Shed,  21 
maintained  to  obtain  relief  from  an  il-  Pick.  (Mass.)  227;  Lansing's  Appeal, 
legal  taxation  of  costs,  unless  varied  10  Wis.  120. 

by  statute.     Valentine  v.  Norton,  30  Agreed  Case. — So  where  the  agreed 

Me.  200;  Field  zk  First  Massachusetts  case,  as  in  early  English  practice,  was 

Turnpike  Corp.,  5  Mass.  389;  Waite  never  made  part  of  the  record,  no  writ 

v.  Garland,   7  Mass.  453 ;  Thomas  v,  of  error  would  lie.     U.  S.  v,  Eliason, 

Sever,  12  Mass.  379.  16  Pet.  (U.  S.)  291.     But  where,  as  in 

Under  Modem  Praotioe. — However,  it  the  United  States  Circuit  Court,  it  be- 

is  held  that  as  a  lower  court  does  not,  comes  part  of  the  record  in  the  cause, 

where   the  cost   bill   is   taxed  by  the  a  writ  of  error   lies  thereon.     Stimp- 

clerk,  act  upon  costs,  unless  on  some  son  v.  Baltimore,  etc.,  R.  Co.,  10  How. 

motion  or  application  to  correct  the  (U.S.)  347. 

taxation  already  made  by  its  ministe-  3.  Williams  v.  Hartford,  etc.,  R.  Co., 
rial  officers,  a  writ  of  error  would  not  13  Conn.  xi8;  McArthur  v.  Starrett, 
be  a  proper  remedjr,  if  any  lies,  to  re-  43  Me.  345 ;  Rochester  v,  Roberts,  25 
view  such  corrective  action.  Abbott  N.  H.  501;  Reg.  r.  Paty,  2  Salk.  504; 
V.  Mathews,  26  Mich.  176;  Lorman  v.  Buttrick  zk  Roy,  72  Wis.  164. 
Phoenix  Ins.  Co.,  33  Mich.  65.  "A  writ  of  error,  like  other  process 
Question  of  Costs. — But  it  does  not  of  the  law,  is  intended  for  the  relief 
lie  to  review  a  question  merely  of  costs  of  some  injury  or  grievance,  and  sup- 
where  the  original  controversy  has  poses  a  defect  or  error  in  substance  in 
ceased  to  exist.  Robinson  v.  State,  87  the  commencement,  progress,  or  ter- 
Tex.  562 ;  Lacoste  v,  Duffy,  49  Tex.  mination  of  some  judicial  proceeding 
767;  Gordon  v.  State,  47  Tex.  208;  in  a  court  of  record."  Herring  v. 
Matthews  v.  Davis,  39  Ohio  St.  54;  Selden,  i  Vt.  14. 
Randolph  v,  Rosser,  7  Port.  (Ala.)  4.  Pettes  v.  Com.,  126  Mass.  242. 
249.  Compare  Smith  v.  Coats,  19  111.  B.  Cheetham  v,  Tillotson,  4  Johns. 
405 ;  Den  v.  Fen,  21  N.  J.  L.  700.  (N.  Y.)  500 ;  Harris  v.  Cole,  2  Fla.  400. 
Too  Bman  Judgment. — In  Massacku-  "  The  object  of  a  writ  of  error  is  to 
sbUs  it  was  held  that  a  petition  for  a  review  and  correct  an  error  of  law 
new  trial,  not  a  writ  of  error,  was  the  which  is  not  amendable  or  cured  at 
proper  remedy  to  correct  a  judgment  common  law  by  some  of  the  statutes  of 
too  small  because  of  an  error  in  cast-  amendment  and  jeofails.  3  Bl.  Com. 
ing  interest  on  a  promissory  note.  405;  i  Bac.  Ab.,  tit.  Error;  William  v. 
Whitwell  V,  Atkinson,  6  Mass.  272.  Gwyn,  2  Saund.  46,  note  6;  Graham's 

2.  Abatement. — Generally,  where  the  Pr.,  bk.  ^;  i  Tidd's  Pr.,  c.  43."  Har- 
(Refect  could  have  been  pleaded  in  abate-  ris  v.  Cole,  2  Fla.  400. 
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l-or  What  Xnor  ERROR,   WRIT  OF.  the  Writ  liet. 

Eiror  ApparvBt  on  Fm6  of  Beoord. — To  reverse  a  judgment  for  error 
in  law,  the  error  must  be  apparent  upon  the  face  of  the  record.* 
The  writ  of  error  cannot  be  employed  to  reach  errors  arising  on 
matter  extrinsic  to  the  record,*  and  if  no  error  appears  thereon, 
none  will  be  presumed.*  The  reviewing  court  cannot  assume 
that  facts  appeared  on  the  hearing  below  which  are  not  dis- 
closed by  the  record,*  and  nothing  can  be  assigned  for  error  that 
contradicts  it.^ 

2.  Qneitions  of  Law. — A  court  of  error  is  confined  to  a  revisory 
jurisdiction  only.  It  has  no  original  jurisdiction  except  as  con- 
ferred by  statute,  and  accordingly  must  limit  its  examination  to 
errors  of  law  only.* 

1.  Connecticut, — Zaleski    v,   Clark,     rors,  setting  up  extrinsic  matters,  such 
45  Conn.  405.  as  a  release  of  errors,  etc.     In  the  ab- 

Florida, — Ex  /.  Powell,  ao  Fla.  806.  sence  of  such  plea  the  same  rule  ob- 

lUinois. — McClay   v.   Norris,  9  111.  tains  in  civil  cases."     Per  McAllister, 

370.                                                                -  J.,    in    Perteet  v.  People,  70  111.  181. 

Maine, — Lewiston  Steam  Mill  Co.  8.  Peebles  v.  Rand,  43  N.  H.  337. 

V.Merrill,   78  Me.    107;    Starbird   v,  4.  iS* /.  Powell,  20  Fla.  806. 

Eaton,  42  Me.  569;  Kirby  v.  Wood,  16  5.  3  Bacon's  Abr.,  title  Error,  K. ; 

Me.  81;  Denison  v,  Portland  Co.,  60  Wright  v.  Wickham,  Cro.   Eliz.  469; 

Me.  521 ;  Valentine  v.  Norton,  30  Me.  Jaques  v.  Cesar,  2  Saund.  loi  a;  Hud- 

194;  McArthur  V.  Starrett,  43  Me.  345 ;  son  v.  Banks,  i  Lev.  76;   Helburt  v. 

Wood  V.  Leach,  69  Me.  555;  Hobbs  v.  Held,   2   Ld.  Raym.  14.14;    Lampton 

Staples,  19  Me.  219;  Paul  t;.  Hussej,  v.   Collingwood,   i   Salt.    262;   Brad- 

35  Me.  97.  burn  v.  Taylor,  i  Wils.  85 ;    Wetmore 

Maryland. — Ford  v.  State,  12  Md.  v.  Plant,  5  Conn.  541 ;   Cook  v.  Con- 

514 ;  State  v.  Williams,  5  Md.  82.  way,  3  Dana  ( Ky.)  45J. ;  Field  v,  Gibbs, 

New   Hampshire.  —  Claggett   v.  i  Pet.  (C.  C. )  155 ;  Claggett  v.  Simes, 

Simes,  31  N.  H.  29.  31  N.  H.  22 ;  Patterson  t».  Cook,  8  Port. 

New  Jersey. SXAte  v.  Vandervere,  (Ala.)  66;  Hill  v.  West, 4  Yeates  (Pa.) 

25  N.  J.  L.  6^.  385. 

New  Tork. — People  v.  Casey,  72  N.  RMUMm  for  Rule. — "  The   records  of 

Y.  395;  Willis  V.  People,  32  N.  Y.  715;  the  courts  of  justice,  being  things  of 

Gaffney  v.  People,  50  N.  V.  416.  the  greatest  credit,   cannot   be   ques- 

Nortk  Carolina. — State  r.  Godwin,  tioned  but  by  matters  of  equal  notorie- 

5  Ired.  L.  (N.  Car.)  401.  ty  with  themselves;  wherefore,  though 

Pennsylvania. — Hazen  v.  Com.,  23  the  matter  assigned  for  error  should 

Pa.  St.  355 ;  Bain  v.  Funk,  61   Pa.  St.  be  proved   by  witnesses  of  the  best 

185.  credit,  yet  the  judges  would  not  admit 

United  States. — Macheca  v.  U.  S.,  of  it."  3  Bac.  Abr.  371. 

26  Fed.  Rep.  845.  6.  Florida.— "WvLtd   v.   Bull,  i    Fla. 
Report  of  Boferee.— The  writ  will  not  316. 

lie  to  a  judgment  rendered  on  a  report  Georgia. — Beall   v.   Powell,   4  Ga. 

of  referee  in  the  Superior  Court  except  525;  Allen  v.  Savannah,  9  Ga.   286; 

on  error  which  appears  by  the  record  Witkowski   v.  Skalowski,  46  Ga,  41; 

in  the  judgment  or  proceedings  in  the  State  v.  Jones,  7  Ga.  422. 

court  below.     Layton   v.  Trustees  of  Maine. — Kirby?^.  Wood,  16  Me.  81; 

Poor,  6  Houst  (Del.)  13.  Smith  v.  Moore,  6  Me.  275. 

2.  Green  v.  State,  59  Md.  123.  Maryland. — Munshower    v.    State, 
Bzeoptloik— Flea  Sotting  U^  Bxtarlnilc  56  Md.'  518. 

I.  —  "Upon  writ  of  error  in  a        Missouri. — McEvoy  v.  Lane,  9  Mo. 


criminal  case  the  cause  must  be  deter-  49;  Von  Phul  v.  St.  Louis,  9  Mo.  50. 

mined  solely  upon  the  record  sent  up  New    Tork. — McPherson   v.   Chea- 

to  this  court,  and  the  only  exception  dell,  24  Wend.  (N.  Y.)  15;   Feeter  v. 

in  civil  cases  is  where  there  is  a  plea  Heath,   11  Wend.  (N.  Y.)  481 ;  Dono- 

in  this  court  to  the  assignment  of  er-  hue  v.  People,  56  N.  Y.  208. 
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l3k  OrlmlBAl  OuM. — ^The  rule  that  a  court  of  last  resort  can  only 
review  questions  of  law  is  applicable  in  criminal  as  well  as  dvil 
cases.^ 

S.  Question*  of  Eaot — The  appellate  court  has  no  authority  to 

review  questions  of  fact  unless  a  statute  expressly  confers  it,^  and 

Pennsylvania.'^'BTomn    v,    SiUque-  reviewable  on  writ  of  error.    Zftleski 

hanna  Boom  Co.,  109  Pa.  St.  57 ;  Gon-  v.  Clark,  45  Conn.  405,  note, 

ser  V.  Smith,  115  Pa.  St.  452;  Jamison  I.  Bucklin  r.  U.  S.,  159  U.  S.680. 

V.  Collins,  83  Pa.  St.  359;   Brown  v,  S.   Connecticut. — Styles  r.  Trier,  64 

Dempsey,   95    Pa.    St.   243;    Lyon   v.  Conn.  432;    Weeden    v.    Hawes,   10 

Kurti,  3oPittRb.  L.  J.  (Pa.)  478;  Lee  r.  Conn.    54;    Dudley    r.    Deming,  34 

Keys,  8S  Pa.  St.  175;  Glentworth's  Ap-  Conn.  169. 

peal,  3<S  Lep.  Int.  (Pa.)  342;  Ferry  Co.  Georgia. — Beall  r.  Powell, 4 Ga. 525. 

T'.  Monaghan,   10  W.  N.  C.  (Pa.)  46;  Iowa. — Gordon    v.    Higley,   Morr. 

Hutchinson  v.  Ledlie,  36  Pa.  St.  iia.  (Iowa)'  13;  Miller  v.  O'Neal,  9  lova 

Tennessee. — Mitchell  x>,  Nicholson,  446;  Taylor  r.  Rockwell,  10  Iowa 531; 

8  Yerg.  (Tenn.)   197.  Lane  v.  Goldsmith,  23  Iowa  240. 

Vermont.  —  Kirby  r.  Mayo,  13  Vt.  Kentucky. — Case  v.  Myers,  6  Dtna 

103.  -(Ky.)33o. 

United  States. — U.   S.  r.  Dawson,  Massachusetts. — Riley  v.  Waugh,  8 

loi    U.  S.  569;    Parks  v.  Turner,   12  Cush.  (Mass.)  220. 

How.  (U.  S.)  39;  U.  S.  v.(xt%  Carats  Mississippi. -^^ym^  v.   Jeffrie*,  38 

Brilliants,  10  Blatchf.  (U.  S.)  2ai.  Miss.  533. 

Enfrland^ — Jaques  t'.  Cesnr,  2  Saund.  Netv  Jersey. — Cox  z*.  Drake,  46  N. 

ioi,note  I.  J.  L.  167;    Excelsior  Electric  Co.  r. 

Error  In  Law  and  Fad  DlatlnciiUhed.  Sweet,  57  N.  T.  L.  224;  Delaware, etc, 

— *'  A  judgment  of  acourt  may  beerro-  R.  Co.  v.  Tofiey,  38  N.  J.  L.  529;  Htr- 

neous  either  in  fact  or  in  law.      When  rison  t*.  Allen,  40  N.  J.  L.  557;  KHm- 

a  court  has  made  an  erroneous  ruling  beth  r.  Hill,  39  N.  J.  L.  555;  Blackford 

upon   the    rei'ord   or   upon   the    facts  v.  Plainiield  Gaslight  Co.,  43  N.  J.  L. 

which   arc  disclosed   in    the  proceed-  438;  Columbia  Delaware  Bridge  Co. 

ings  before  it,  it  is  error  in  law.  *  ♦  •  v.  Creisse,  38  N.  J.  L.  580. 

Error  of  the  former  class  occurs  when,  Nexv    I'ork. — Stout    v.    Pcoplfi  4 

by  reason  of  some  fact  which  is   un-  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 

known  to  the  court,  it  renders  a  judg-  132 ;  People  v.  Superior  Ct.,  20  Wend, 

ment    which    is   void    or    voidable."  (N.  Y.)  663. 

Cruger  v.  McCracken,  87  Tex.  584.  Ohio. — Gest  v,  Kenner,  7  Ohio  St. 

OHIO. — So,  under  the  amendment  to  75 ;  House  v.  Elliott,  6  Ohio  St.  497. 

Rev.  Stat.,  47356,  passed  1883  (80  Ohio  Vermont. — Noble   v.    Jew^tt,  2  D. 

Laws  170),  only  errors  of  law  occurring  Chip.  (Vt.)  36;  Card  t».  Sargeant,  15 

on  the  trial  or  appearing  in  the  plead-  Vt.    393;  Stevens   v.    Hewitt,  30  Vt. 

ings  or  judgment  can  be  reviewed  by  262;  West  River  Bank  v.  Gtilt^^  Vt. 

the  appellate  court.    C^iestions  of  fact  27;  Emerson  v.  Young,   18  Vt.  603; 

are  not  reviewable.     Wagner  v.  State,  Campbell  v.  Patterson,  7  Vt.  86, 

42  Ohio  St.  537.  United  States.— Vfisc^rt  v.  Dauchj, 

Vermont. — In  Vermont  questions  of  3  Dall.  (U.  S.)  321 ;  Generes  t».  Camp- 
law  apparent  on  the  record  by  means  bell,  11  Wall.  (U.  S.)  193;  Miles  f.  U. 
of  a  report  of  auditors  or  the  plead-  S.,  103  U.  S.  304. 
ings,  or  placed  there  by  agreement  of  **  There  is  no  general  issue  to  try 
I>arties,  may  be  reviewed  in  the  Su-  questions  of  fact  upon  a  writ  of  error, 
preme  Court  by  writ  of  error,  although  inasmuch  as  the  plea  in  hmIU  est 
no  exceptions  to  the  judgment  are  <»rr«/«»i  is  in  the  nature  of  a  demurrer, 
tiled  in  accordance  with  section  44,  •  •  *  putting  in  issue  only  such  errors 
chapter  28,  Comp.  Stat.  Vt.  Small  v.  as  may  be  shown  on  the  face  of  the 
Haskins,  30  Vt.  172.  record.'*    Goodridge  v.  Ross,  6 Met. 

Bpaoial  Findings. — C^estions  of  law  (Mass.)  487. 

arising  upon  a  special  finding  of  fact  Qvastton  Of  Tnad. — So    in  a  case 

made  by  the  court  on  trial  without  a  where  there  is  leg^l  evidence  of  fraud, 

jury,  and  made  part  of  the  record,  are  the   question  whether  the  fraud  was 
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this  is  so  whether  such  questions  arise  upon  the  verdict  of  a  jury 
or  the  findings  of  fact  of  a  trial  justice.^ 

AfTMd  sutemtnt  of  TMto. — So  error  does  not  lie  to  a  judgment 
rendered  on  an  agreed  statement  of  facts  submitted  by  the  parties 
for  the  opinion  and  decision  of  the  court.^   * 

VtLcu  Beported  by  Judge. — Nor  does  the  writ  lie  where  the  facts 
proved  before  the  jury  are  reported  by  the  judge,*  unless  it  be  for 
an  error  disclosed  by  the  record  which  will  not  be  cured  by  verdict.* 

Where  Be-ezaminable. — But  the  rule  does  not  preclude  the  consider- 
ation of  the  facts  so  far  as  essential  to  the  presentation  of  the 
questions  of  law,'*  where  the  record  shows  that  such  facts  were 
actually  found  by  the  court  below,  although  they  were  not 
included  in  the  formal  findings  made  and  preserved  it\  the  record,* 
and  it  is  competent  for  the  court  of  errors  to  determine  whether 
the  facts  found  below  are  sufliicient  to  support  the  judgment  ren- 
dered upon  them."' 

4.  HUed  ftuettions  of  Law  and  Fact. — Where  mixed  questions  of 

satisfactorily  proved  cannot  be  consid-  tice.     Fernald  v.  Bush,  131  Mass.  091. 

ered  on  writ  of  error.     Cox  v.  Drake,  Or  to   refuse  to  find  a  material  tact 

46  N.  J.  L.  167.  which  was  in  issue,  and  was  proved  bj 

Oompetenoy  of  a  Juror. — So  upon  writ  uncontradicted  evidence.      The  B.  A. 

of  error  the  question  of  the  compe-  Packer,    140   U.    S.   360 )  Kennedy  v. 

tency  of  a  juror  to  return  a  verdict  Porter,  109  N.  Y.  526;  Bedlow  v.  New 

cannot  be  examined,  as  it  is  a  question  York  Floating  Dry  Dock  Co.,  iia  N. 

of  fact.     /«   re  Buchanan,  Petitioner,  Y.  263. 

158  U.  S.  31.  8.  Alfred  v.  Saco,  7  Mass.  380;  Car- 


I. — In  the  Court  of  Civil  Ap-  roll  v.  Richardson,  9  Mass.  329;  Onj 

peals  of  Texas  the  whole  case,involving  v.   Storer,   10  Mass.   163;  Warren  v, 

questions  of  fact  as  well  as  of  law,  is  Coombs,  44  Me.  88. 

submitted  to  the  court,  whether  the  Texas — Assumytioti  of  Fact. — Where 

method  be  appeal  or  error.     Gaines-  the  Court  of  .Civil  Appeals  assumes  the 

ville,  etc.,  R.  Co.  v.  Lacy,  7  Tex.  Civ.  existence  of  facts  not  shown  by  the 

App.  63;Magee  v,  Ciiadoin,  44  Tex.  agreed  case,  but  which  it  is  not  incum* 

488;  Harie  v.  Langdon,  60  Tex.  555;  bent  on  the  plaintiff  to  prove,  his  ap- 

Texas  Trunk    R.  Co.  v.  Jackson,  85  plication  for  a  writ  of  error  to  the  Su- 

Tex.  605.  preme  Court  will  be  denied.     Califor- 

1.  Elizabeth  v.  Hill,  39  N.  J.  L.  555;  nia  Bank  v.  Marshall  (Tex.  1893),  22 

McEvoy  V,  Lane,  9  Mo.  48;  Von  Phul  S.  W.  Rep.  6.                           * 

V.   St.   Louis,  9  Mo.   49;  Young  v,  3.  Johnson  v.  Shed,  2z  Pick.  (Mass.) 

Kelly,  9  Mo.  50;   Reynolds  v.  Rogers,  225 ;  Warren  v.  Coombs,  44  Me.  88. 

5    Ohio    169;    Lease    v.  Franklin,  84  4.  Smith  v.  Moore,  6  Me.  275. 

Iowa  413;  Taylor  T».  Rockwell,  10  Iowa  5.  Styles  v.  Tyler,  64  Conn.  432. 

532;  Lane  v.  Goldsmith,  23  Iowa  242;  6.  Styles  v.  Tyler,  64  Conn.  432. 

State  V.  Roney,  37  Iowa  32.  But  see  Saint  Anthony  Mill  Co.  v. 

Where  a  cause  is  tried  by  the  court  Vandall,  i  Minn.  250,  in  which  it  was 

without  a  jury,  a  WVlt  of  error  will  lie  held  that  the  only  way  to  incorporate 

where  it  would  have  been  permissible  the  evidence  or  any  part  of  it  in  the 

if  the  case  had  been  tried  by  a  jury,  record,  so  as  to  subject  to  review  upon 

Fowler  v.  Towle,  49  N.  H.  507.  writ  of  error  the  questions  of  law  aris- 

When  Finding  of  Fact  Error  In  Law. —  ing  thereon,  is  by  bill  of  exceptions. 

A  finding  of  fact  may  be  of  itself  an  See  also  Covington  v,  Covington,  39 

error  in    law.     Styles    v.    Tyler,    64  Miss.  145. 

Conn.  432.  7.  Elieabeth  v.  Hill,  39  N.  J.  L.556^ 

It  is  an  error  in  law  where  it  is  made  Columbia  Delaware  Bridge  Co.  v, 
without  any  evidence  of  the  fact  as  to  Geisse,  38  N.  J.  L.  39;  Tyng  v.  Grin- 
matters  not  the  subject  of  judicial  no-  nell,  92  U.  S.  467. 
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law  and  fact  are  referred  to  the  court  for  its  decision,  no  writ  of 
error  lies»^  unless  the  court  is  called  upon  to  decide  a  question 
of  law,  or  such  question  of  law  necessarily  arises  out  of  the  facts, 
and  is  distinctly  presented  to  the  court  upon  them,  so  that  the 
decision  of  the  point  of  law  will  decide  the  merits  of  the  cause, 
and  the  decision  of  the  court  is  wrong.^ 

AMlgaaMBU  of  Eiror. — ^And  the  joinder  of  questions  of  law  and  fact 
in  the  same  assignment  is  not  permissible,^  unless  it  is  expressly 
allowed  by  the  statute.* 

Vm  ExcLirsiVEVSiS  oy  Bsmsdt — 1.  Actions  at  Law. — ^At  com- 
mon law  a  writ  of  error  is  the  sole  remedy  to  review  a  judgment 
rendered  in  an  action  at  law  brought  before  a  court  of  record.' 

1.  Campbell  v.  Patterson,  7  Vt.  86;  Intenreiiliig  Petttlim  In  dLaaeery  Bitt. 

Warren  v.  Coombs,  44  Me.  88;  Ward  — An  intervening  petition  in  a  chan- 

V.  Bull,  I  Fla.  311.  eery  suit,  setting  up  a  cause  of  action  it 

S.  Ward  v.  Bull,  i  Fla.  311.  law  against  the  receivers  and  treated 

8.  Fitch  V,  LrOthrop,  2  Root  (Conn.)  as  an  action  at  law  and  directed  to  ht 

534.  tried  by  a  jury,  is  reviewable  on  writ 

StrUdng  out  Brron  of  Faol. — Where  of  error,  and  not  by  appeal.    Rouse  v. 

error  in  fact  and  error  in  law  are  joined,  Hornsby,  67  Fed.  Rep.  219. 

a  plea  in  abatement  will  lie.    The  court  HalKtaii  Corpus — Florida. — In  Florida 

may  order   the   error    in    fact  erased  a  writ  of  error  is  the  sole  means  bj 

and  examine  the  error  in  law.     Lewis  which  a  judgment  in  a  habeas  corpus 

v.  Lawson,  i  Root  (Conn.) 262;  Ward  proceeding  is  reviewable  in  the  Su- 

v.  Bull,  I  Fla.  316.  preme   Court.     Tyler   x».    Painter,  16 

Enlo  In  Maine. — In  Maine,  however,  Fla.    145;    Ex  p.    Edwards,  11  Fla. 

where  error  in  law  and  error  in  fact  174. 

are    joined,   the  proper  remedy   is  to  The  issuance  of  a  writ  in  such  a 

move  to  dismiss  the  writ  because  of  case  lies  in  the  discretion  of  theSu- 

the  misjoinder.     Valentine  v.  Norton,  preme  Court,  and  it  does  notissueasa 

30  Me.  199.  matter  of  course,  either  from  the  court 

4.  Eliot   V.  McCormick,   141  Mass.  or  the  clerk's  office.     ^*/.  Finch,  15 

X94,  citing  Goodridge  t*.  Ross,  6  Met.  Fla.  631. 

(Mass.)  ^7 ;  Morrison  v.  Underwood,  Nebraaka. — In   Nebraska  a  judgment 

5  Cush.  (Mass.)  52;  Tilden  r.  Johnson,  of  the  District  Court  in  an  action  of 

6  Cush.  (Mass.)  354;  Packard  v.  Mat-  law  is  only  reviewable  on  a  petition  in 
thews,  9  Gray  (Mass.)  311;  Raymond  error.  Prentice  Brownstone  Co.  v. 
V.  Butterworth,  139  Mass.  471.  King,  39  Neb.  816. 


6.   Colorado. — People    v.   Myers,    i  Potltion    to    Reoov«r    Feai  —  L'mited 

Colo.  5o8.»  States  Courts. — A  writ  of  error,  not 

Iowa. — Ellis  V.  State,  3  Iowa  217.  appeal,  is  the  sole  method  of  renew- 

Nebraska. — State   v.  AiTholder,   44  ing  a  judgment  rendered  upon  a  peii- 

Neb.  497 ;  State  v,  Lancaster  County,  tion   filed   by  a  clerk  of    tfie   courts 

13  Neb.  223 ;  State  v.  Chicago,  etc.,  K.  against  the  United  States  under  Act  of 

Co.,    19    Neb.   482;    State   v.  School  Congress  March  3,  1887,  24  ^tat  At. 

Dist.  No.  9,  30  Neb.  527.  L.,  p.  505,  to  recover  sums  due  him  as 

United  States.— Stevens  v.   Clark,  fees.  U.  S.  v.  Fletcher,  60  Fed.  Rep. 53. 

62  Fed.  Rep.  321 ;  U.  S.  v.  Hailey,  118  UUtod  Btatea  Courts.— Judgments  in 

U.  S.  233;  Deland  V.  Platte  County,  a  district  or  circuit  court  of  the  United 

155   U.  S.  221;  Stringfellow -y.  Cain,  States,  in  cases  brought  under  the  Act 

99  U.  S.  610;  U.  S.  V.  Union  Pac.  R.  of  March  3,  1887,  c.  359,  24  Stat.  505, 

Co.,  105  U.  S.  263;  Woolf  V.   Hamil-  are  not  required  to  be  brought  to  the 

ton,  108  U.  S.  15;  Harpending  v.  Re-  Supreme  Court  of  the  United  States 

formed  Protestant  Dutch  Church,  16  for  revision  by  appeal  only,  but  may 

Pet.  (U.  S.)  455;  Sarchet  f.   U.S.,  12  be  brought  by  writ  of  error ;  but  they 

Pet.  (U.  S.)  143;  Bevinst».  Ramsey,  11  will  be   re-examined  in  the  Supreme 

How.  (U.  S.)  185 ;  Burrows  v.  Marshal,  Court  only  when  the  record  contains  a 

15  Wall.  (U.  S.)  683.  specific  finding  of  facts  with  the  con- 
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A  mandamus  cannot  be  used  as  a  substitute,^  nor  will  a  tech- 
nical  chancery  appeal  lie.^ 

2.  SuitB  in  Equity. — On  the  other  hand,  a  writ  of  error  does  not 
lie  to  bring  up  for  review  a  decree  in  equity ;  this  can  only  be 
done  by  an  appeal,'  unless  a  statute,  expressly  or  by  necessary 

elusions  of  law  thereon.    Chase  v,  U.  Ohio, — Gilliland  v.  Sellers,  2  Ohio 

S.,  155  U.  S.  489.  St.  233. 

Cam  against  United  States. — Under  Pennsylvania. — ^Johns  v.  Erb,  5  Pa. 

the  Act  of  March  3,  1887,  entitled  ''An  St.  232;  Elliott  v,  Sanderson,  i  P.  & 

act  to  provide  for  the  bringing  of  suits  W.  (Pa.)  74;  Springer  v.  Springer,  43 

against  the  government  of  the  United  Pa.  St.  518;  Horton  v.  Miller,  44  Pa. 

States,"  the  distinction  between  cases  St.  256 ;  Brown  v,  Parkinson,  56  Pa. 

at  law,  cases  in  equity,  and  cases  in  ad-  St.  341 ;  Elliott  v.  Sanderson,  i  P.  & 

miraltj  is  maintained,  and  where  the  W.  (Pa.)  74;  Miller  t;.  Miller,  3  Binn. 

case  is  at  law  it  can  be  brought  up  by  (Pa.)  30;  Breitenbach  v.  Bush,  44  Pa. 

writ  of  error  alone ;  in  equity  or  admi-  St.  313. 

ralty  it  is  brought  up  by  appeal.    Chase  Wisconsin. — Crocker  v.  State,  60 

v.  U.  S.,  155  U.  S.  489.  Wis.  555;  Delaplaine  v.   Madison,   7 

1.  £x/.  Baltimore,  etc.,  R.  Co.,  108  Wis.  407;  Howes  v.  Buckingham,  13 
U.  S.  566;  Ex  /.  Williamson,  8  Ark.  Wis.  443;  Welden  v.  Legate,  i  Pin. 
424;  Ex  p.  Hoard,  105  U.  S.  578;  Ex  (Wis.)  286;  Shannon  v.  State,  i8  Wis. 
f.  Loring,  94  U.  S.  418;  Ex  p,  Des  604;  Costello  v.  Buch,  25  Wis.  477. 
Moines,  etc.,  R.  Co.,  103  U.  S.  794;  United  States. — Walker  v.  Dreville, 
i?jp/.  Nelson,  I  Cow.  (N.  Y.) 417;  Ex  12  Wall.  (U.  S.)  44X ;  McCollum  v. 
/.  Bostwick,  I  Cow.  (N.  Y.)  143;  Co-  Eager,  2  How.  (U.  S.)  61;  Stevens 
lumbia  Bank  t;.  Sweeney,  I  Pet.  ( U.  S.)  v.  Clark,  62  Fed.  Rep.  323;  Sarchet 
567.  V.  U.  S.,  12  Pet.  (U.  S.)  144. 

In  GTlmlnal  Oasee. — And  so,  unless  a  See  also  article  Appeals,  vol.  2,  p. 

statute  provide  otherwise,  a  writ  of  er-  31  et  seq. 

ror  is  the  sole  mode  By  which  a  criminal  Decree    of  Snbrogatlon. — A  writ    of 

case  can  be  brought   up   for   review,  error  does  not  lie  to  a-  decree  of  sub- 

Mohler  v.  People,  24  111.  26.  rogation  to  a  judgment,  Brown  t;.  Park- 

2.  Ward  V.  Gregory,  7  Pet.  (U.  S.)  inson,  56  Pa.  St.  336;  Springer  v. 
633;  Bevins  v.  Ramsey,  11  How.  (U.  Springer,  43  Pa.  St.  518;  or  to  a  de- 
S.)  185;  Burrows  v.  Marshal,  15  Wall,  cision  on  an  application  to  the  equitable 
(U.  S.)  682.  powers  of  the  court  to  set  off  one  judg- 

Under  Comp.  Laws  N.  Mex.   1884,  ment  against  another.     Brown  x'.  Park- 

2193,  chancery  cases,  <^swell  as  cases  at  inson,  56  Pa.  St.  336. 

law,  are  reviewable  by  writ  of  error.  To    Allowance    asalnat    Ertate.  —  In 

Parish  V.  New  Mexico  Min.  Co.   (N.  Af«j5<?«r/,  where  heirs  appeal  from  al- 

Mex.  1889),  21  Pac.  Rep.  82.  lowance  against  the  estate  in  the  Pro- 

The  same   rule  applies  in  Florida  bate  Court,  if  on  a  trial  anew  in  the 

since  the  Revised  Statutes  went  into  ef-  Circuit  Court  judgment  is  rendered 

feet,  June  13,  1892,  and  an  appeal  can-  against  the  estate,   there   can  be   no 

not  be  entertained  in  an  action  at  law.  more  adjudgment  against  the  appel- 

Taylor  t;.  Kissimmee  City,  37  Fla.  235.  lants  for  costs  than  there  could  be  for 

3.  Arkansas.  —  Rector  xk  Baun,  5  the  debt  or  the  damages  mentioned  in 
Ark.  314 ;  Gibson  v.  Rogers,  2  Ark.  334.  the  appeal  bond.     The  statute  provid- 

Florida, — Columbia  County  v.  Biy-  ing  for  such  is  complete  in  itself,  and 

son,  13  Fla.  282 ;  Bradford  v.  Marvin,  is  not  analogous  to  the  statute  allow- 

2  Fla.   loi;    Harris    v.  Cole,    2    Fla.  ing   appeals  from  a  justice's   court; 

400.  but,   like  the  statute  permitting  ap- 

Massackusetts. — Smith  v.   Rice,  11  peals  in  forcible  entry  and  detainer,  no 

Mass.  507.                                    ^  judgment  can  be  rendered  against  the 

Missouri. — North  Missouri  R.  Co.  appellants  therein  in  a  summary  man- 

V.   Green,  34  Mo.   160;  Anderson   v,  ner,  and  such  judgment  may  be  reached 

Biddle,  9  Mo.  580.  by  writ  of  error.    Harrington  v.  Evans, 

New  Mexico. — Kidder  v,  Bennett,  2  49  Mo.  App.  372. 

N.  Mex.  37.  Probate  of  Will. — A  proceeding  in  the 
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implication,  so  provides.* 

3.  Effect  of  Statutes  Authorizing  Appeal. — In  some  jurisdictions, 
in  classes  of  actions  where  the  right  of  appeal  is  given,  the  party 
aggrieved  may  bring  up  the  cause  for  review  either  by  appeal  or 
by  writ  of  error,  but  usually  this  is  the  case  only  where  the  stat- 
ute specially  provides  that  the  remedy  shall  be  cumulative* 

The  weight  of  authorityi  it  is  apprehended,  holds  that  a  writ  of 
error  does  not  lie  where  a  party  is  entitled  to  an  appeal,  and  that, 
too,  although  the  statute  giving  the  right  of  appeal  does  not 
expressly  provide  that  such  remedy  shall  be  exclusive.  In  such 
case  the  right  to  a  writ  of  error  is  considered  abolished  by 
implication.' 

Supreme  Court  of  the  District  of  Co-  Cheek  v.  Rogers,  t  Tex.  440;  State  v. 

lumbia,  relative  to  affirming  an  order  Thompson,  30  Mo.  App.  503. 

of  the  special  term  of  the  same  court  H»w  H«xieo. — By  section  2193  Comp. 

admitting  a  will  to   probate,   is   not  Laws N.Mex.  "all causes, either  in  law 

strictly  an  equitable   proceeding,  but  or  equity,  finally  adjudged  or  deter- 

may  be  brought  up  by  writ  of  error,  mined  in  the  district  courts  may  be  re- 

Ormsby  v.  Webb,  134  U.  S.  47.  moved  into  the  Supreme  Court  of  the 

UftrevlewaDle  Judgments. — And  where  territory  by  appeal  or  writ  of  error." 

a  statute  authorizes  an  appeal  only  from  U.  S.  v.  Gwyn  (N.  Mex.  1888),  42  Pac. 

judgments  otherwise  unreviewable,  a  Rep.  167. 

writ  of  error  does   not  He.     Wirt   v.  3.  ^/<iia»ffl.—- J?*/.  Sanford,  5  Ala. 

Dinan,  41  Mo.  App.  242.  562;   Russell  v,  Peirce,  7  Port.  (Ala.) 

1.  Luckett  V.  Townsend,  3  Tex.  119.  276. 

As  to  when  a  writ  of  error  lies  to  re-  California, — Haight  v.  Gay,  8  Cal. 

view  a  decree,  it  was  said,  in  Gibson  t».  300;  Sacramento,  etc.,  R.  Co.  r.  Har- 

Widener,85Tenn.  16:  "  A  writ  of  error  Ian,   24  Cal.  335;   Ex  p.  Thistleton, 

lies  only  from  a  final  judgment  or  de-  52  Cal.  220;  Adams  v.  Town,  3  Cal. 

cree.     New  Code,  3895.     It  does  not  lie  247;  Middleton  t>.  Gould,  5  Cal.  190; 

except  in  cases  where  an  appeal  or  ap-  Widber  v.  Superior  Ct.,  94  CaL  430; 

peal  in  error  is  a  matter  of  right  and  Nowland  v,  Vaughn,  9  Cal.  51. 

not  of  discretion."     Meek  v.  Mathis,  i  /fh'noi».  ^Hall  v.  Thode,  75  111.  i7t; 

Heisk.  (Tenn.)  540;  Hume  v.  Commer-  Kingsbury  v.  Sperry,  119  111.  279;  Hob- 

cial  Bank,  I  Lea  (Tenn.)  222.  son   r.  Paine,  40   111.  25;    Holden   r. 

The  appeal  in  this  cause  did  not  lie  Herkimer,  53  HI-  258;  Horner  r.  Goc, 

as  a  matter  of  right,   the  decree  not  54  111.  285;  Frans  r.   People,   59  111. 

being  final  (New  Code  3874),  Abbott  427;  Ennis  v.  Ennis,  103  111.  95. 

V.  Fagg,  I  Heisk.  (Tenn.)  747;  Thrus-  Maine. — Howard   v.   Hill,    31   Me. 

ton  V.  Belote,  12   Heisk.  (Tenn.)  249;  420. 

Cawthon  v.   Searcy,  12   Lea    (Tenn.)  Massackusefts.'—^onk  v.  Guild,  3 

651,  and  it  follows  that  the  writ  of  er-  Met.  (Mass.)  374;  Gay  t'.  Richardson, 

ror  cannot  be  employed  to  review  the  18   Pick.   (Mass.)  417;   Champion  r. 

decision  complained  of.  Brooks,  9  Mass.  228;  Savage  v.  GulH- 

2.  See  Smith  v.  Gibson,  25  Neb.  511 ;  ver,  4  Mass.  171. 

Burke  v.  Cunningham,  42  Neb.  646;  Mississippi. ^-VLohttt^on     v.     Wil- 

White  V.  Blum,  4  Neb.   557;  McMi-  li«ms,  6  How.  (Miss.)  579. 

chael  V.  Groves,  14  Colo.  540;  Rice  v.  New  Hampshire. — Peebles  r.  Rand, 

Reed,  29  Ark.  320;  U.  S.  v.  Gwyn  (N.  43  N.  H.  342;  Medcalf  v.  Swett,  l  N. 

Mex.  1888),  42  Pac.  Rep.  167;  Horton  H.  338;  Tandy  v.  Rowell,  54  N.  H. 

r.  Peacock,  I  Wyoming  57 ;  Moody  t'.  386;    Flanders    v.   White  Mountains 

Stephenson,    i    Minn.    401 ;    Bell    v.  Bank,  43  N.  H.  383. 

Brown,  5  Yerg.  (Tenn.)  107;  Harding  Pennsylvania. — Wike  v.  Lightner, 

V.   Larkin,   41    111.  413;   Brewster   v.  i   Rawle  (Pa.)  289;  ^fl'Clemmon8  v. 

Cowen,  55  Conn.  152 ;  Grainesville,  etc.,  Graham,  3  Binn.  (Pa.)  89. 

R.  Co.  V.  Lacy,  7  Tex.  Civ.  App.  63;  Oontra. — Carter  v.  Buchanan,  2Ga. 

Luckett  r.   Townsend,   3    Tex.    119;  337. 
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SflttMm  for  Euto.— ^The  reasons  on  which  the  rule  is  founded  are 
that  the  remedy  by  appeal  is  more  simple,  more  prompt,  less 
expensive,  and  less  circuitous.^ 

BzMpiloiii  to  Eulo.' — There  are,,  however,  some  exceptions  to  the 
rule  as  stated.  It  does  not  apply  where  the  aggrieved  party, 
without  any  laches  on  his  part,  cannot  avail  himself  of  the  stat- 
utory remedy.*  "  The  rule  that  he  who  has  a  right  to  appeal 
shall  not  bring  error,  applies,  of  course,  to  cases  only  where  the 
party  had  an  opportunity  to  appeal."^ 

In  Criminal  Caaof.— So  in  criminal  cases  the  defendant  may  resort 
to  a  writ  of  error  unless  the  statute  allowing  an  appeal  abolishes 
the  writ  in  express  terms.* 

BAct  of  TJmitftd  Bight  of  Appeal.— It  party  never  appeared,  or  was  never 
has  been  held  that  where  a  statute  sub^  duly  summoned,  and  judgment  was 
stitutes  a  limited  rig^ht  of  appeal,  con-  rendered  against  him  by  default,  the 
fined  to  questions  of  law  only,  such  an  remedy  by  appeal  would  not  be  ex- 
appeal  is  in  the  nature  of  a  writ  of  error,  elusive.  Gay  v,  Richardson,  i8  Pick, 
and  that  in  the  absence  of  a  statutory  (Mass.)  417;  Arnold  v.  Tourtellot,  13 
declaration  abrogating  writs  of  error  Pick.  (Mass.)  172 ;  Peebles  t'.  Rand,  43 
such  a  writ  will  lie  as  an  alternative  N.  H.  343. 

remedy.    Peck  v.  Hapgood,  10  Met.  Personal    DlsaUlity.  —  So   where    a 

(Massi)   175;   Day  7f.  Laflin,  6  Met.  party  is  an   infant  and   cannot   avail 

(Mass.)    2S0.     See  also  Henderson  v,  himself  of  an   appeal,  he  is  entitled  to 

Adams,  5  Cush.(Ma.ss.)  610.  a  writ  of  error.    Valier  v.  Hart,    11 

Writ  of  Bevlew.-— A  provision  by  stat-  Mass.  300. 

ute  allowing  a  writ  of  review  does  not  FVand  or  AecldeBt. — And  a  party  who 

preclude  a  remedy  by  writ  of   error  has  been  prevented  by  fraud  or  inevit- 

wfaere  not  all  the  requisitions  of  the  able  accident  from  taking  an  appeal  is 

statute  allowing  a  writ  of  review  are  not  debarred  from  suing  out  a  writ  of 

fully  complied  with.     Smith  v.  Paige,  error.     Jewell  t;.  Brown,  33  Me.  253. 

4  Allen  (Mass.)  94.  8.  Monk   v.  Guild,  3    Met.  (Mass.) 

AAiuOlMUm  In  laeolTeacy.— Under  372;  Skipwith  v.  Hill,  2  Mass.  35 ;  Put- 
section  67  of  the  Insol.  Act  Cal.  (Code  nam  v.  Churchill,  4  Mass.  517;  Valier 
Civ.  Pro.,  p.  679),  providing  for  an  v.  Hart,  11  Mass.  300;  Howard  v.  Hill, 
appeal  to  the  Supreme  Court  from  an  31  Me.  420. 

order  granting  or  refusing  an  adjudtca-  4.  Cooke,  ef  al.^  Petitioners,  15  Pick, 

tion  in  insolvency,  a  writ  of  error  will  (Mass.)  234;  Thayer  v.  Com.,  12  Met, 

not  lie  to  review  the  action  of  the  Su-  (Mass.)  9;    Barnett   v.  State,  36  Me. 

peri  or  Court  in  adjudicating  a  person  199. 

an  insolvent  debtor.     Widber  v.  Su-  Reason  for  EKceptJon. — Although  this 

perior  Ct.,  94  Cal.  430.     Compare  Sac-  remedy  by  appeal  in  civil  cases  takes 

ramento,  etc.,  R.  Co.  v.  Harlan,  24  away  the  remedy  by  a  writ  of  error  by 

Cal.  334.  implication,  as  a  general  rule,  yet  in 

1.  Monk  V.  Guild,  3  Met.  (Mass.)  374.  criminal  cases  the  reason  for  the  rule 

%.  Valier  v.  Hart,  11  Mass.  300;  Put-  ceases,  and  there  it  does   not  apply, 

nam  v.  Churchill,  4  Mass.  516;  Thayer  The  appellant    in   such   cases    is   re- 

V.  Com.,  12  Met.  (Mass.)  9;  Monk  v,  quired    to    recognise  with   surety  to 

Guild,  3  Met.  (Mass.)   373;    Howard  prosecute    his  appeal  or  stand  com- 

V.  Hill,  31  Me.  420;  Jewell  v.  Brown,  33  mitted.     His  remedy  by  appeal  would 

Me.  252.  often  be  more  onerous  than  by  writ  of 

Watvtr. — Where  a  party  has  lost  his  error  to  reverse  an  erroneous  judg- 

right  of  appeal  in  a  civil  case  without  ment,  and  therelore  it  is  that  his  right 

laches  and  without  having  waived  it,  to  proceed  by  £rror  is  not  taken  away 

expressly  or  impliedly,  a  writ  of  error  or  impaired  by  giving  him  the  right 

may  be  granted.     Barnett  v.  State,  36  of  appeal.     Cooke,  et  al.y  Petitioners, 

Me.  199.  15  Pick.  (Mass.)  239;  Thayer  r.  Com., 

Want  oC  ]loafle*tlMi.--Thus,   if  die  12  Met.  (Mass.)  9^;  Co.  Litt.  288,  b;  3 
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4.  Election  of  Bemediai. — In  cases  where  both  remedies  are  open 
to  the  party  aggrieved,  the  general  rule  as  to  election  of  remedies 
is  applicable.  Hence,  if  a  party  presents  his  case  for  review  by 
proceedings  in  error,  he  will  be  held  to  have  made  his  election 
to  proceed  by  error  and  not  by  appeal.^  Both  remedies  cannot 
be  prosecuted  simultaneously.*  And  where  an  appeal  has  been 
taken  and  prosecuted  to  judgment  a  writ  of  error  cannot  there- 
after be  maintained  to  review  the  judgment  of  the  lower  court.' 
If,  however,  the  appeal  has  been  abandoned,  or  dismissed  because 
not  perfected  in  time,*  or  for  want  of  prosecution,*  or  for  want 
of  jurisdiction,®  the  appellant  is  not  estopped  from  suing  out  a 
writ  of  error.^ 

Black.  Com.  ^€yj\  Williams  t*.  Andros-  Tex.  Civ.  App.  63;  Schnaider's  Brcw- 

coggin,  etc.,  R.  Co.,  36  Me.  201.  ing  Co.  v.  Lewie,  41  Mo.  App. 584. 

1.  Thomas  v,  Thomas  (Neb.  1896),  4.  Hanna  v.  Pitman,  25  Ark.  276; 
67  N.  W.  Rep.  182;  Beatrice  Paper  Carson  v.  Merle,  4  III.  168;  Cahill 
Co.  r.  Beloit  Iron  Works,  46  Neb.  900;  v.  Cantwell,  31  Neb.  158;  Steele:-. 
Burke  v.  Cunningham,  42  Neb.  645;  Haynes,  20  Neb.  316;  Covington  r. 
Monroe  T'.  Reid,  46  Neb.  316;  Woodard  Neilson,  6  Yerg.  (Tenn. )  475;  Baker 
V.  Baird,  43  Neb.  310;  Harris  v.  Sim-  z*.  Chatfield,  23  Fla.  63.  Contra^  Hor- 
mang   (Tex.   Civ.   App.    1895),    29  S.  ton  r.  Peacock,  i  Wyoming  57. 

W.  Rep.  668;  Horton  v.  Peacock,  i  A  party  who  has  appealed  maj 
Wyoming  57.  abandon  the  ap(>eal  and  enforce  the 
**  It  was  never  intended  by  the  law  decree  rendered  below  by  execution 
that  an  appellee  could  lie  quiescent  and  then  take  out  a  writ  of' error  to  in- 
while  his  rights  and  those  of  others  creasetheamornt  of  the  decree.  Bond 
were  being  adjudicated  by  an  appel-  v.  Greenwald,  4  Ileisk.  (Tenn.)  454. 
late  court,  and,  after  a  decision  that  is  IHflniHal  withont  Fx^ndlce. — Under 
not  agreeable  to  him,  sue  out  a  writ  of  Civil  Code  of  Colo.  1887,  ^  399,  pro- 
error  and  present  the  same  case  for  re-  viding  that  where  an  appeal  is  dip- 
adjudication.  It  is  the  policy  of  the  missed  without  prejudice  to  another 
law  to  discourage  and  prevent  vexa-  appeal  or  writ  of  error,  another  maj 
tious  and  troublesome  litigation,  and  be  taken,  a  writ  of  error  will  not  lie 
to  discountenance  any  attempt  to  have  after  the  dismissal  of  an  appeal  unless 
successive  appeals  brought  up  on  the  it  is  stated  that  the  appeal  was  without 
same  record  from  the  same  judgment."  prejudice.  McMichael  i*.  Groves,  14 
Harris  v.  Simmang  (Tex.  Civ.  App.  Colo.  540. 
1895) ,  29  S.  W.  Rep.  668.  AlMUtdomneiit  of  Appeal  byFUliif  P«tt- 

2.  Rice  ZK  Reed,  29  Ark.  320;  Yell  tlon  In  Brror. — Where  a  case  is  appetl- 
V.  Outlaw,  14  Ark.  415;  Loyd  t'.  able  in  its  nature  and  a  transcript  is 
Welch,  35  (ja.  104;  Jones  r.  Crawford,  filed  within  the  time  allowed  for  appeal, 
18  Ga.  281 ;  Carter  7'.  Buchanan,  2  Ga.  but  thereafter,  and  within  the  time 
337 ;  Gainesville,  etc.,  R.  Co.  v.  Lacy,  7  permitted  for  instituting  proceedings 
Tex.  Civ.  App.  63;  Moody  v.  Stephen-  in  error,  the  appellant  files  and  attaches 
son,  I  Miim.401 ;  State  v.  Thompson,  to  the  transcript  a  petition  in  error,  he 
30  Mo.  App.  503;  Bell  V.  Brown,  5  will  be  held  to  have  abandoned  his 
Yerg.  (Tenn.)  107.                                      '  appeal  and  elected  to  proceed  in  error. 

Appeal  by  One  Par^ — ^Brror  by  An-  Burke  v.  Cunningham,  42  Neb.  646; 

other. — In   cases   where    appeals    and  Woodard  v.  Baird,  43  Neb.  310. 

writs  of  error  are  concurrent  remedies,  6.  Brill  v.  Meek,  20  Mo.  358;  Schon- 

the  taking  of  an  appeal  by  one  party  field  v.  Turner  (Tex.   1887),  6  S.  W. 

does    not    deprive    the  other   of    his  Rep.  628. 

right  to  sue  out  a  writ  of  error,  and  6.  Bull  v.  Harrell,  7  How.  (Miss.)  9. 

both  proceedings  may  be  had  at  the  7.  Texas. — Where  an  appeal  from  a 

same   time.      Harding    v.    Larkin,  41  judgment  has  been  perfected,  and  the 

111.  413.  appellees  are  entitled  to  an  affirmance 

8.   Gainesville,  etc.,  R.  Co.  v.  Lacy,  7  because  the  transcript  was  not  filed  in 
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Sffwt  of  Waiver. — Where  the  remedies  are  cumulative,  an  agree^ 
xnent  to  waive  the  one  is  not  a  waiver  of  the  other.^ 

IX.  Plubal  Wbits  07  Ebbob — 1.  To  Several  Judgments. — One 
writ  of  error  cannot  be  sued  out  to  two  or  more  separate  and 
distinct  judgments,*  and  this  is  so  whether  rendered  between  the 
same*  or  different  parties.^  So,  also,  the  rule  applies  although 
the  judgments  are  rendered  on  the  same  evidence,^  and  although 
the  questions  involved  in  each  judgment  are  the  same.® 

2.  CroM-writs  of  Error. — In  the  absence  of  statute  providing 
otherwise,  the  defendant  in  error  cannot,  as  a  matter  of  right, 
assign  cross-error  either  against  the  plaintiff  in  error  "^  or  against 
a  codefendant  in  error,®  The  only  remedy,  it  would  seem,  is  to 
sue  out  a  writ  of  error  in  the  same  case,  his  right  to  do  so  not 
being  barred  or  affected  by  the  writ  of  error  of  his  adversary.® 

In  some  jurisdictions  there  is  express  statutory  authorization 
for  the  assignment  of  cross-errors.  These  statutes,  however,  do 
not  deprive  the  defendant  in  error  of  the  right  to  sue  out  a  writ 

time  and  move  for  an  affirmance  of  the  execution  on  the  forthcoming  bond, 

judgment  on  certificate  as  provided  by  Laidle/  v.  Bright,    17   W.    Va.   779; 

statute,   appellant    cannot  defeat  the  Monroe  v,  Webb,  4  Munf.  (Va.)  73. 

motion  by  application   for  a  writ  of  And  supplemental  proceedings  to  cor- 

error.     Davidson  v.  Ikard,  86  Tex.  67 ;  rect  the  record  and  amend  the  tran- 

Barber  v.  Sabine,  etc.,  R.  Co.%  9  Tex.  script    already   filed    should    not    be 

Civ.  App.  93;  Perez  v,  Garza,  53  Tex.  brought  up  on  a  separate  writ  of  error 

573 ;     Thompson     v.     Anderson,     82  but  reported  for  the  transcript  already 

Tex.  237;  Hurley  v.  Lester  (Tex.  Civ.  filed.     Pleyte  v.  Pleyte,  14  Colo.  593; 

App.  T895),  32  S.  W.  Rep.  555;  Knox  Wolfley  v,  Lebanon  Min.  Co.,  3  Colo. 

V.  Earbee  (Tex.  Civ.  App.  1895),  3X  S.  296;  Knox  xk  McFerran,  4  Colo.  348. 
V^.    Rep.  531.    But  if  the  appellant        Probate  Proceedings. — The  judgment 

fails  to  move  for  an  affirmance,  Thomp-  of  the  judge  of  the  County  Court  upon 

son  V,  Anderson,  82  Tex.  237 ;  Schon-  the  probate  of  a  will  and  a  decree  of 

field  V,  Turner  (Tex.   1887),  6  S.  W.  final  settlement  of  the  estate  under  the 

Rep.  628,  or  moves  to  dismiss  the  ap-  will  cannot  be  joined  in  the  same  writ 

peal  instead  of  moving  for  an  affirm-  of  error.     Boyett  v.  Kerr,  7  Ala.  9. 
ance,  and   the    appeal    is    dismissed,        Consolidated  AffldaTlt    of   Defense. — 

Texas,  etc.,  R.  Co.  v.  Hare,  4  Tex.  And  it  matters  not  in  the  application 

Civ.  App.  18,  the  appellant  may  tfien  of  this  rule  that  one  consolidated  affi- 

sue  out  a  writ  of  error.  davit  of  defense  has  been  filed  in  the 

1.  Wynn  v.  Bellas,  34  Pa.  St.  160;  action  below.  Hollohan  v.  McLean, 
Putnam  v.  Churchill,  4  Mass.  517.  i  W.  N.  C.  (Pa.)  262. 

2.  Tones  v.  Etheridge,  6  Port.  (Ala.)  3.  Tones  v,  Etheridge,  6  Port.  (Ala.) 
208;  be  Sylva  v.  Henry,  4  Stew.  &  P.  208;  De  Sylva  v,  Henry,  4  Stew.  &  P. 
(Ala.)  409;  Boyett  v.  Kerr,  7  Ala.  9;  (Ala.)  409. 

Read   v.  Owen,  9  Port.    (Ala.)   180;        4.  Vance  v.  Maroney,  3  Colo.  293. 
Guthrie  v.  Noel,  5  J.  J.  Marsh.  (Ky.)        6.  Cauley  v.  Pittsburgh,  etc.,  R.  Co., 

295 ;  Cauley   v,    Pittsburgh,  etc.,    R.  95  Pa.  St  398. 
Co.,  95  Pa.  St.  398.  6.  Cameron  v.  State,  87  Tex.  246. 

When  Single  Writ  of  Error  Appropriate.        7.  Smith  v.  Sackett,  15  111.  528,  and 

— If  an  execution  has  issued  on  a  judg-  note ;  Page  v.  People,  99  111.  418.    See 

ment,  and  a  forthcoming  bond  has  been  also  Wickliffe  v,  Buckman,  12  B.  Mon. 

given  thereon  and  forfeited,  and  an-  (Ky.)  424. 

other  judgment  entered  awarding  an        8.  Wilson    v.    Daniel,   13  B.  Mon. 

execution  thereon,  a  writ  of  error  and  (Ky.)  348. 

supersedeas    should   be   awarded    for        9.  Harding  v,  Larkin,  41  111.  A13; 

error  in  the  first  judgment  not  only  to  Page  v.  People,  99  111.  424 ;   Wickliffe 

it  but  also  to  the  judgment  awarding  v.  Buckman,  12  B.  Mon.  (Ky.)  424. 
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of  error,  if  he  prefers  to  do  bo.  But  if  he  elects  to  avail  himself 
of  the  statutory  remedy,  he  b  precluded  from  thereafter  suing  out 
a  separate  writ  of  erron^ 

In  jurisdictions  where  the  substituted  statutory  proceeding  by 
petition  in  error  obtains,  it  is  competent  for  the  defendant  in  em>r, 
by  analogy  with  the  common4aw  practice,  to  file  a  cross-pHition 
in  error** 

X.  PAXtni— 1.  Plai&tiA — m.  Who  Entitled  to  Writ— 

(i)  The  General  Rule. — No  person  is  entitled  to  a  writ  of  elror 
other  than  a  party  or  privy  to  the  record,'  or  one  who  has  been 

1.  I^age   V.     People,    99     111.    425;  Conn.  560;  Ailing  v.  Shelton,  iSConn. 

Wickliffe   V.   Buckman,    12    B.  Mon.  436;  Coe  r.  Turner,  5  Conn.  86. 

(Ky.)  424.  f^drfWtf.-^Howse  v.  Judsoii,  i  Fit. 

S.  Shinkle  t*.  Ripley Fir«t  Nat.  Bank>  155 ;  Pensacola  v.  Reese,  so  Fla.  437. 

02  Ohio  St.  516;  Bundy  z\  Ophir  Iron  Georgia. — ^Townsend  r.Davig,  i  Ga. 

Co.,  35  Ohio  St.  80;   Mannix  r\  Pur-  495;  Kimbrough  r.  Pitts,  63  Ga.  496. 

cell,  46  Ohio  St.  102;  Hanna  v.  Bar-  /Hindis. — Harwood  v.  Cox,  26  I!L 

t«tt)  39  Kan.  446;  Stettauet-  v^  Carnej,  App.  3^4;  Louisville,  etc.,  R.  C(x  v. 

20    Kan.  496   {overruling    Bedell    z\  Surwald,  150  111.  394. 

Burlington      Nat.     Bank,      16     Kan.  Kentucky. — Com.  f.  Dudley,  5  T.B. 

130).  Mon.  (Ky.)  21 ;  Hume  v.  Long,6T.  B. 

In    Shinkle    v.    Ripley   First  Nat.  Mon.  (Ky.)  118;  Bleight  v.  M'IlTOjr,4 

Bank,  23  Ohio  St.  5i6>  it  was  said:  T.  B.  Mon.  (Ky.)  147;  Marrv.Haooa, 

"There  is  no  good  reason  why  croM-  7  J.  J.  Marsh.  (Ky.)  643;  Davidson  v. 

petitions  In  error  should   not   be  al-  Bush,  Hard.  (Ky.)  210;  Barr  f.  Ste- 

lowed  equally  as  in  original  actions,  vens,  i  Bibb  (Ky.)  292;  South  f.  Hoj, 

They  were  allowed  at  common  law,  and  3  Bibb  (Ky.)  522 ;  Stevens  v.  Stevens^  a 

there  is  nothing  in  the  code  which  for-  Dana  (Ky.)  428;  Satterfield  v.  Crow, 

bids  their  use.     On  the  contrary,  they  8  B.  Mon.  (Ky.)  553. 

are  calculated  to  subeerve  a   leading  Massisckusetts.—Sh.TL'^   9.   Blair,  4 

object  of  the  code,  namely,  to  avoid  Gush.  (Mass.)  98. 

multiplicity  of  suits,  and  to  render  liti-  Mississippi. — Dougherty  v»  Cofflp^ 

gation  simple,  cheap,  and  speedy."  ton»  3  Smed.  &  M.  (Miss.)  100;  Flcnir- 

▲MlllMal  Fioeew.— Where  the  party  noy    v.  Smith,    3    How.  (Miss.)  62; 

af^ainst  whom  a  cross-writ  or  petition  Beazley  v.  Prentiss,   13  Snied.  k  H. 

in   error  is  prosecuted  is  already  in  (Miss.)  97;  (rordon  v^  Gibbs,  3  Smed. 

court)  additional  process  need  not  be  &  M.  (Miss.)  473. 

served  upon  him.     Brown  v.  Kuhn,  40  Missouri. — Thompson  v.  Northcott, 

Ohio  St.  468.  I  Mo.  224. 

Forsial  2mi?#. — In  Ohio  it  was  held  Nebraska. — Burlington,  etc.,  R.  Co> 

that  where   no  formal   leave  was   re-  v.  Martin,  47  Neb.  56. 

quired  to  be  obtained  of  the  court  to  New  yersey. — Black  v.  Kirgan,  15 

file  a  petition  in  error,  the  defendant  N.  J.  L.  48;   Sherer  v,  Collins,  17  N. 

in  error  might    file   a  cross- petition  ].  L.  181. 

without  leave.     Bundy  v,  Ophir  Iron  Netv  Mexico. — ^Albuquerque  v.  Zei* 

Co.,  35  Ohio  St.  80.  ger  (N.  Mex.  1891)^  25  Pat.  Rep^  7^- 

TlxM. — So,  too,  the  statute  limiting  New  Tork. — Thompson  f.  Valarino* 

the  time  for  taking  proceedings  in  er-  3  Den.  <N.  Y.)  179;  X)ale  v.  Roosejrelti 

ror  applies  to  cross-proceedings  with  8  Cow.  (N.  Y.)  333;   Bissell  v.  Kipf  5 

the  same  force  and  effect  as  to  the  orig-  Johns.  <N.  Y. )  99. 

inal  proceedings.     Mannix  v.  Purcell,  Pennsylvunia. — Hessel  v,  Friti,  124 

46  Ohio  St.  100.  Pa.  St.  029;  Steel  v,  Bridenbach,  7  W. 

8.  Alabama. — Henry  v.  Smoot,  Minor  &  S.  (Pa.)  150;  Cadmus  v.  Jackson, 52 

(Ala.)  18;  Dupree  v.  Perry^  18  Ala.  Pa.  St.  30^. 

34;  Hill  V.  Hill,  6  Ala.  166;  Earle  v.  Tennessee.*— lAndEL  v,  Linch»  i  l^ 

Jucan,  7  Ala.  474;  Watson  v.  May,  8  (Tenn.)  526. 

Ala.  177.  TVxtfj.-— Smith  v.  Gerladi,  «  Tex. 

Coun€cii€ut. — ^Bull   v.   Meloney,   27  424;  Stephenson  r.  Texas, etc.,  R. Co., 
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injured  by  the  judgment  and  will  be  benefited  by  its  reversal,* 
or  one  who  is  competent  to  release  error.* 

(2)  Privies. — By  privies,  within  the  meaning  of  the  foregoing 

rule,  are  meant  heirs,  executors,  administrators,  terre-tenants,  or 
those  having  an  interest  in  remainder  or  reversion,  or  one  who  is 
made  a  party  by  the  law,  as  he  who  comes  in  as  a  vouchee.* 
Accordingly,  any  of  these  is  entitled  to  sue  out  a  writ  of  error  * 

^  *re»»   162*  Roundtree  v.  Stone,  81  fuitied  by  an  erroneous  judgment  ob- 

T>et.  399^  tained  against  him.     Shall  I  therefore 

United  Simtes. — Payne  v.  Niles,  3o  have  error  to  get  that  judgment  out 

How.  (U.  S.)ai9;  Bayard  v.  Lombard,  of  the  way  of  my  debtor  that  so  1  may 

gHo'^.ttJ.  3.)S30i  Gfeen  v.  Watkins,  reach   my  debtf    Cettaii^ly  not;  for 

6  Wheat.  (U.  S.)  2^.  though   I   am  injured   by  that  judg- 

EmgiaHd.***Q2jntkQXi  t\  Abbott^  i  Ley«  ment,   it  is   an   indirect  injury,  alto* 

aio;  Williapii  x'.  Gwyn,  2  Saund.  46  ff,  gether    incidental,    and    not    flowine 

note6;  Vaughanv.  Loriman,Cro.  Jac.  immediately    ffom    the    judgment." 

138;   Johnson  v.  Jebb,  3  Burr.   1772;  Black  v.  Kirgan,  15  N.  J.  L.  45.     To 

Bull  V,  Steward,  i  Wils.  255;  Ognel  v,  the  same  eiTect,  see  Sherer  v.  Collins, 

Paston, Cfo.  Eliz.  165 ;  Burton  v,  Eyte,  17  N.  J.  L.  181. 

Cro.  lac.  288.  a.  Bissell  v.  Kip,  5  Johns.  (N.  Y.) 

AUtftttitsr  Of  Attorney.— It  has  been  89;  Black  v.  Kirgan>  15  N.  J.  L.  46. 

held  that  an  attorney  cannot  sue  out  a  8.  Howse  v.  Judson,  t  Fla.  158 ;  Dale 

writ    of    error    of  his    own    motion,  v.  Rooseyelt,  8Cow.  (N.  Y.)333^;  Barr 

Anonymous,  ti  111.  488,  or  at  the  in-  v.  Stevens,  i  Bibb  (Ky.)  292. 

stance  of  the  friends  of  the  party  with-  4.  Hill  v.  Hill,  6  Ala.  i68» 

out  authorization  of  the  party  him-  Personal  RepresentatltM. — In  a  per- 

self.     Sx  f.  Dorr,  %  How.  (U.  S.)  103.  sonal  action,  a  writ  of  error  can  only 

Compare  Grosvenor  *o.  Dafaforth,  r6  be  brought  by  the  personal  represents- 

Mass.  74;  Diston  v.  Brophey,  29  Iowa  tives  of  the  defendant  in  case  of  his 

460.  death.    Overseers  of  Poor  v.  Beedle, 

1.  Hin  -0,  Hill,  6  Ala.  r68;  Dupree  i  Barb.  (N.  Y.)  11. 

v.  Perry,  18  Ala.  31*,  Henry  ir.  Smoot,  An  administrator  de  Bonis  non  c*n- 

Minor  (Ala.)  18;  Black  v,  Kirgan,  15  not,  in  the  absence  of  statute,  maintain 

N.  J.  L.  49;  Dougherty  v.  Compton,  3  a  writ  of  error  to  reN'erse  a  judgment 

Smed.  &  M.   (Miss.)   1005   How^e  v.  recovered   by  the  original  executor. 

{udson,     1    Fla.    155;    Townsend    t^.  Grout  v.  Chamberlln,  4  Mass.  611. 

>avis,  1  Ga.  495;  Harrington  v.  Rob-  But  where,  by  virtue  of  a  statute,  the 

erts,7  Ga.  gio;  Louisville,  etc.,  R.  Co.  administrator  de  bonis  non  is  in  privity 

V,   Surwald,   iw    111.   394;    Com.    v.  with   the   previews   administrator,  he 

Dudley,  5  T.  B.  Mon.  (Ky .)  21 ;  Bleight  may  prosecute  or  defend  a  writ  of  error 

V.  M'llvoy,  4  T.  B.  Mbn.  (Ky.)  142 ;  for  or  against  the  previous  adminis- 

Hume  V,  Long,  6  T.  B.  Mon.  (Ky.)  trator  without  revivor.     Mayer  v.  Mc- 

ii5;  Coe  v.  Turnei",  5  Conn.  86;  Al-  Lure,  36  Miss.  389. 

line  V.  Shelton,  16  Conn.  436;  Bayard  Helra.^-In  real  actions  an  heir  who 

V.  Lombard,  9  How.  (U.  S.)  $30;  Wil-  is  injured  by  an  erroneous  judgment 

ham  V,  Gwyn,  2  Saund.  46  a,  note  6;  may  prosecute  a  writ  of  error  to  re- 

3  Bacon's  Abr.,  til.  Ertor,  B.  330.  verse  it  where  the  ancestor  has  died 

The  damage  or  grievance  contem-  pendente  Itte.    Green  v,  Watkins,  6 

plated  which  entitles  a  pafty  to  a  writ  Wheat.  (U.  S.)  260.     But  heirs  are  in 

of  error  is  a  direct  and  positive  one,  no  better  position  than  their  ancestors, 

effected  by  the    judgment,   conclud-  and  are  not  entitled  to  sue  out  a  writ 

In^  and    acting  tipon   the  rights    of  unless  the  ancestor  might  have  done 

the  party.     The  damage  must  be  by  so  if  living.     Clayton  v,  Cheeley,  5 

the  record,  and  not  in  consequence  of  Colo  337 

it.  The  plaintlflf  in  error  must  be  en-  A  judgment  recovered  on  default 
thied  to  restitution  of  the  thing  lost  against  a  person  admitted  to  have  been 
by  the  record.  Thus  **  my  debtor  non  compos  mentis  at  the  time  of  the 
taky  hot  be  able  to  Satisfy  me,  in  con-  proceedings  in  the  cause  will  be  re- 
sequence of  his  debtor  having  been  versed  on  a  writ  of  error  brought  by 
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PriYlty  to  b«  Shown  by  Writ. — If,  however,  the  writ  of  error  is  not 
prosecuted  by  the  party  of  record,  but  by  the  heir  or  other  repre- 
sentative or  person  entitled  to  it,  by  privity  of  estate  or  interest, 
the  character  in  which  he  sues  must  appear  on  the  writ.^ 

(3)  Artificial  Persons. — A  writ  of  error  may  be  prosecuted  by 
either  a  natural  or  an  artificial  person.* 

(4)  Infants. — An  infant  defendant  may  and  should  sue  out  a 
writ  of  error  by  next  friend.* 

(5)  Principal  and  BaiL — Where  there  is  a  judgment  against 
the  principal  and  also  against  the  bail  the  principal  cannot  sue 
out  a  writ  of  error  on  the  judgment  against  the  bail,  nor  can  the 
bail  sue  out  a  writ  of  error  on  the  judgment  against  the  principal.^ 

(6)  In  Criminal  Cases — ^By  tho  Stoto. — In  criminal  cases  a  writ  of 
error  to  a  verdict  of  acquittal  cannot  be  sued  out  by  the  state,  as 
a  defendant  cannot  be  twice  put  in  jeopardy.'^     "  It  is  a  rule  of 


his   administrator  after   his    decease.  Roundtree    v.   Stone,    81    Tex.    299; 

Leach  v.  Marsh,  47  Me.  548.  Thomas  v,  Jones,  10  Tex.  52. 

BoTflralonon  and  Sommindormon. — At  Holr. — Though  if  heir  he  need  not  in 

common  law,  if   judgment  had  been  all  cases  show  how  made  heir.  William 

obtained  against  the  lessee  for  life,  the  v.  Gwyn,  2  Saund.  46  </,  note  6;  Stevens 

reversioner,  if  immediate,  might  bring  v.  Stevens,  2  Dana  (Kj.)  429. 

error    after    his    death.     William    v.  Petition  In  Brror. — Where  a  petition 

Gwyn,  2  Saund.  46  a,  note  6.  in  error  is  substituted   he  must  show 

And  in  a  plea  of  land  against  the  by  proper  averments  in  the  petition  in 

tenant  the  heir  to  the  land  must,  in  error  the  facts  under  which  he  claims 

case  of  the  tenant's  death,  bring  error,  to  be  privj  to  the  judgment;  the  facts 

William    v.   Gwyn,   2    Saund.    46  a,  so  pleaded  are  issuable,  and  the  peti- 

note  6.  tion   must  be  verified.      Hanover  v. 

And  a  remainderman  or  reversioner  Sperry,  55  Ohio  St.  244. 

may,  after  the  term  has  expired,  main-  2.  Bowles  v.  Rouse,  8  III.  409. 

tain  a  writ  of  error  to  reverse  an  er-  Leoor  In  ^ectment. — ^In  Fortune  v. 

roneous  judgment  against  the  tenant  Center,  2  Ohio  St.  538,  it  was  held  that 

for  life  or  years.     Leonard  t'.  Bryant,  in  an  action  of  ejectment,  where  all  that 

II  Met.  (Mass.)  373.  was  claimed  is  recovered,  one  lessor 

PoUtlcalOfflcen. — There  is  no  privity  of  the  plaintiflf  cannot  bring  a  writ  of 

between  political  or-administrative  of-  error  against  another  because  more 

ficials  and  their  successors  in  office,  so  was  received  on  the  demise  of  the  lat- 

as  to  enable  the  successors  to  bring  a  ter  and  less  on  that  of  the  former  than 

writ  of  error  to  reverse  a  judgment  should  have  been.    Their  rights  must 

rendered  against  their  predecessors  in  be  determined  by  a  suit  between  thcm- 

a  suit  brought  by  them  in  their  official  selves. 

capacity.      So   in  Overseers  of   Poor  8.  Ridgely  f.  Bennett,  13  Lea (Tenn.) 

V.  Beedle,  i  Barb.    (N.  Y.)  11,  in  the  206;  McClay  v.  Norris,  9  111.  37<>- 

case  of  a  judgment  rendered  against  Wilv«r  of  IHB&trility. —  It  has  been 

overseers  of  the  poor.  held  that  if  an  infant  sues  out  a  writ  of 

8tockbold«rs.  —  Where  a   judgment  error  in  his  own  name,  and  there  is  a 

against  a  corporation  is  satisfied  out  of  joinder  in  error,  the  disabilityisthere- 

the  private  estate  of  one  of  the  stock-  by  waived.  McClay  r.  Norris,  9  HI.  sjx 

holders,  he  becomes  privy  in  law  to  the  4.  Russell  v.  Hart,  Sneed  (Kj.)  w; 

judgment,  and  may  sue  out  a  writ  of  Jaqueth  v.  Jackson,  17  Wcnd.(N.  Y.) 

error  in  his  own  name,  without  joining  436,  ciViit^ Lancaster  v,  Keyleigh,  Cro. 

his  fellow  stockholders,  to  reverse  such  Car.  300 ;  Bushell  v.  Yarller,  Cro.  Car. 

judgment.     Merrill  v,  Suffolk  Bank,  408;  Smith  v.   James,  Cro.  Car.  575; 

31  Me.  57.  Forrest  v.  Sandland,  Hob.  72. 

1.  Black  V,  Kirgan,  15  N.  J.  L.  49;  5.  Arkansas.— ^\sX<q  v.  Graham,  1 

William  v.  Gwyn,  2  Saund.  46  <7,  note  6 ;  Ark.  428. 
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the  common  law  that  no  one  shall  be  brought  twice  into  jeopardy 
for  one  and  the  same  offense.  Were  it  not  for  this  salutary  rule, 
one  obnoxious  to  the  government  might  be  harassed  and  run 
down  by  repeated  attempts  to  carry  on  a  prosecution  against  him. 
Because  of  this  rule  it  is  that  a  new  trial  cannot  be  granted  in  a 
criminal  case  where  the  defendant  is  acquitted.  A  writ  of  error 
will  lie  for  the  defendant,  but  not  against  him.  This  is  a  rule  of 
such  vital  importance  to  the  security  of  the  citizen  that  it  cannot 
be  impaired  but  by  express  words."  * 

tutntory  Changes. — In  some  jurisdictions  statutes  authorize  writs 
of  error  in  behalf  of  the  prosecution  in  certain  cases,  as,  for  instance, 

Florida, — State  v.  Burns,  18  Fla.  i86.  Chit.  Rep.  352,   18  E.  C.  L.  105;  Rex 

Georgia. —  State  v.    Jones,    7    Ga.  v,  Cohen,  i  Stark.  516,  2  E.G.  L.  197; 

422;  State  V,  Lavinia,  25  Ga.  311.  Rex  v.  Sutton,  5  B.    &  Ad.  52,  27  £. 

Illinois. — People  v.  Dill,  2  111.  257;  C.  L.  31. 

People  V.  Royal,  2  111.  557.  Taking  False  OaUk. — A  proceeding  to 

Indiana. — State  v.  Davis,  4  Blackf.  convict  a  person  of  a  misdemeanor  in 

(Ind.)  345.  taking  a  corrupt  voluntary  oath  is  a 

Iowa. — State  v,   Johnson,    2    Iowa  criminal  proceeding.     State  v.  Brueg- 

549;  Part  of  Lot  No.  294  v.  State,  i  gestadt,  7  Mo.  App.  576. 

Iowa  507.  Under  Municipal  Ordlnancee. — Prose- 

Kentucky. — Com.  v.  Brown,  3  J.  J.  cutions  under  municipal  ordinances  are 

Marsh.  (Ky.)597;  Com.  v.  Mitchell,  3  in  the  nature  of  quasi  criminal  causes, 

J.  J.  Marsh.  ( Ky.)  630 ;  Com.  v,  Thomp-  Hawkinsville  v.  Ethrldge,  96  Ga.  326 ; 

son,   13  B.  Mon.  (Ky.)  159;  Com.  v.  Pilotage  Com'rs   v.  Tabbott,  72   Ga. 

Jefferson,  6  B.  Mon.  (Ky.)  313.  89,  and  a  judgment   in   favor  of  the 

Maryland. — Compare  State  v.  Bu-  defendant  cannot  be  reviewed  by  writ 

chanan,  5  Har.  &  J.  (Md.)  317;  State  of  error  or  otherwise  at  the  instance  of 

V,  Boyle,  25  Md.  519.  the  municipality.  Hawkinsville  v,  Eth- 

Massackusetts.  —  Com.    v.    Cum-  ridge,  96  Ga.  326 ;  Cranston  v.  Augusta, 

mings,  3  Cush.  (Mass.)  212.  61  Ga.  572;  State  v.  Jones,  7  Ga.  422; 

Michigan.  —  People     v.    Swift,   59  State  v.  Lavinia,  25  Ga.  311. 

Mich.  530.  Bastardy  Prooeedln|r>< — In  Illinois  it 

Minnesota. — State  v.  McGrorty,   2  is  held  that  a  prosecution  for  bastardy 

Minn.  224.  is  not  a  criminal  proceeding,  and  that 

Missouri. — State  v.  Cox,  67  Mo.  46;  a  writ  of  error  will  therefore  lie  at  the 

State  V,  Copeland,  65  Mo.  497 ;  State  suit  of  the  people  to  review  a  judg- 

V,  Spear,  6  Mo.  644 ;  State  t;.  Hamil-  ment  rendered   in   such    proceeding, 

ton,  65  Mo.  667;  State  v.  Burgdoerfer,  People  v.  Noxon,  40  111.  30;  Mann  v, 

107  Mo.  I ;  State  v.  Heisserer,  83  Mo.  People,  35  111.  467 ;  Pease  v.  Hubbard, 

692 ;  State  v.  Brueggestadt,  7  Mo.  App.  37  111.  257;  Maloney  v.  People,  38  111.  62. 

576;  State  V.  Boyle,  i  Mo.  App.  18.  But  in  jlf/r^/^an  it  is  considered  that 

New  Tork. — People  v.  Corning,  2  a  prosecution  for  bastardy,  not  being 

N.  Y.  9.  after  the  course  of  the  common  law, 

Tennessee.  —  State  v.   Reynolds,    4  cannot  be  brought  up  for  review  by 

Hayw.  (Tenn. )  1 10.  writ  of  error,  and  that  the  only  remedy 


Virginia.^-Com.  v.  Harrison,  2  Va.  of  the  party  aggrieved  is  by  certiorari. 

Cas.  202 ;  Case  v.  Com.,  i  Va.  Cas.  264.  Cross  v.  People,  8  Mich.  113. 

Wisconsin, — U.  S.  v.  Salter,  i  Pin.  Salts  on  Bonds  and  Beoocnlsances. — 

(Wis.)  283;  State  v,  Kemp,   17  Wis.  The  state  may  sue  out  a  writ  of  error 

669.  on  bonds  and  recognizances  although 

United  States. — U.  S.  v.  Plumer,  3  arising  out  of  criminal  proceedings. 

Cliff.  (U.  S.)  I.  State  v,  Lockhart,  24  Ga.  420.     Com- 

England. — Rex  v.  Reynell,  6  East  pare   Hart    v.   State,    13    Tex.   App, 

315;   Rex  V.  Mann,  4  M.  &  S.  337;  556. 

Rex  v.  Wandsworth,  iB.  &Ald.  63;  1.  State    v.     Reynolds,    2     Hayw. 

Rex  V.   Wandsworth,    2   Chit.    Rep.  (Tenn.)  no,  quoted  and  approved  in 

282,  18  E.  C.  L.  337 ;  Rex  v.  Brice,  i  People  v.  Coming,  2  N.  Y.  16. 
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where  the  indictment  is  quashed  on  motion,  or  where  a  demurrer 
thereto  is  sustained,  or  on  motion  in  arrest  of  judgment.  N^one 
of  these  statutes,  however,  allows  the  prosecution  to  sue  out  a 
writ  of  error  after  a  verdict  of  acquittal.^ 

Defendaiit. — For  defendant's  right  to  the  writ,  see  infra,  XIII. 
Applicatien  far  the  Writ  and  XV.  Allowance  of  the  Writ. 

b.  Joinder — (i)  The  General  Rule. — All  the  parties  below 
against  whom  a  joint  judgment  is  rendered  must,  unless  otherwise 
provided  by  statute,^  be  joined  as  plaintiffs  in  error  where  a  writ 
of  error  is  sued  out  by  one  or  more  of  them.^ 

1.  Maryland. — State    v.   Boyle,   25  8.  Alabama.  —  Caller    v.    Brittatn, 

Md.  519.  Minor  (Ala.)   27;  Eastland  v.  ]ones, 

Mts90tiri.  —  Sft&te  V,  Burgdoerfer,  Minor  (Ala.)  275 ;  Merrill  v.  Jones,  2 
107  Mo.  I ;  State  v.  Heisaerer,  83  Mo*  Ala.  192 ;  Jameson  v.  Colburn,  i  Stew. 
692.  The  rule  was  formerly  otherwise.  &  P.  (Ala«)  253;  Cleaveland  t;.  Mc- 
State  V.  Copeland,  65  Mo*  497  {^ver-  Adams,  21  Ala.  321 ;  Swift  v.  Hill,  x 
ruling  State  ^.  Peck,  51  Mo*  iii;  Port  (Ala.)  277;  Billinslea  v,  Aber- 
State  V.  Cunningham,  51  Mo.  479;  crombie,  2  Stew.  &  P.  (Ala.)  24;  Tom- 
State  V.  Newkirk,  49  Mo.  47a) ;  State  beckbee  Bank  v.  Freeman,  Minor 
V.  Cox,  67  Mo.  46.  (Ala. )  285 ;  CuUum  v.  Batre,  i  Ala.  126 ; 

New  T0rk. — People  v.  Bork,  78  N.  Branch  Bank r.  McCollum,  20  Ala.  280; 

Y.    349;   People   «;.  Camai,  6  N.  Y.  Duncan   v.  Hargrove,    22    Ala.    150; 

463;  People  V.  Barry,  4  Park.Cr.  Rep.  Savage  v.   Walsh,  24  Ala.  293;  Moore 

(N.  Y.  Supreme  Ct.)  657;  People  v.  v.  McGuire,  26  Ala.  461. 

Stone,  9  Wend.  (N.   Y.)  182 ;  People  Arkansas, — State  Bank  v.  Kerby,  9 

V.  Onondaga  Gen.  Sess.,  a  Wend.  (N.  Ark.  347;  Miller  v.  Heard,  6  Ark.  73. 

Y.)  631.  Connecticut. — Phelps  v.  Ellsworth, 

Pennsylvania. ^-^te^  Com.  v.  Wal-  3  Day  (Conn.)  ^4;  Gaylord  v.  Payne, 

lace,     1x4    Pa.    St.    405;    Com.     v.  4  Conn.  190. 

Taylor,   5   Binn.    (Pa.)  277;  Com.  v.  Delaware. — Whitaker  v.  Parker,  2 

McKisson,  8  S.  ft  R.  (Pa.) 420;  Heikes  Harr.  (Del.)  413. 

V.   Com.,   26  Pa.   St.   513;   Com.    v^  7<V#rM^<t.-^tandley   v.    ]9ST%y^    13 

Oapp,48  Pa.  St.  53.  Fla.  596. 

ITtolHItoB  Of  BaTMkue  bnri.  —  Under  Georgi<i. — ^Dill  v.  Jonea,  2  Ga.  79; 

the    statutes  of     Virginia    and   West  Morris  v.  Wiley,  2  Ga.  287 ;  Long  v. 

KstV^'nr*,  a  writ  of  error  will  lie  at  the  Strickland,  2  Ga.  348;  Carey  x».  lUce, 

instance  of  the  state  to  review  a  judg*  2  Ga.  408 ;  Coffee  tx.  Newsom,  2  Ga. 

ment  in  a  prosecution  for  the  violation  439 ;  Psalmonds  v.  Barksdale,  3  Ga.  564 ; 

of  a  law  relating  to  revenues.    Com.  B^ll  v.  Fox,  4  Ga.  403;  Hargraves  v. 

V.  Scott,  lo  Gratt.   (Va.)  749;   TeflPt  Lewis,  6  Ga.  207;  Harrington  v.  Rob- 

t>.  Com.,  8  Leigh  (Va.)  721 ;  Com.  v.  erts,  7 Ga.  510;  Carey  v, Giles,  10 Ga.  i, 

Coe,  9    Leigh   (Va.)   620;    Com.   v.  Illinois. — Robinson  t7,  Magartty,  28 

Hampton,  3  Gratt.   (Va.)  562;  Com.  111.  423. 

V.  Hill,  5  Gratt.   (Va.)  682;  Com.  v.  Iowa. — Huner  v.  Reeves,  2  Greene 

Hatcher,  6  Gratt.  (Va.)  667 ;  State  v.  (Iow«)  190. 

Allen,  8W.  Va.  680;  State  v.  Fita-  /r<?ii/«c>t>'.— Callaghan  t;.  Carr,  i  A. 

patridt,  8  W.  Va.  707;  State  v.  Kyle,  K.  Marsh.  (Ky.)22;  Johnson  «».  John- 

8  W.  Va.  711.  son,  i  Dana  <Ky.)  366;  Campbell  v. 

HMKMioaMr. — In  Tennessee  the  state  Johnston,  4  Dana  {Ky, )  178 ;  Watson 

was  held  entitled  to  a  writ  of  error  to  a  v.  Whaley,  2  Bibb  (Ky.)  392 ;  Cook  v. 

judgment  agaln^K  it  in  a  misdemeanor  Conway,  3  Dana  (Ky.)  454 ;  Castleman 

ciise,  under  a  statute  providing  for  a  v.  Holmes,  7  T.  B.  Mon.  {Ky,)  991. 

wrtt  of  error  -generally  to  snch  judg-  Massachusetts. — Andrews     v.    Bos- 

ments  and   not  excfuding  the   state,  worth,  3  Mass.  ^23 ;  Shirley  v.  Lunen- 

State  V.  Fields,  Mart.  &  Y.  (Tenn.)  bufg,  11  Mass.  383;  Gay t;.  Richardson, 

137 ;  State  v.  Sitnpson,  5  Yerg.  (Tenn.)  18  Pick.  (Mass.)  417 


5 .  Michigan  .—Mills  v.  Bunce,  26  Mick. 

3.  Alexandrian.  Le4and,  I  Idaho 425.     loi. 
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BMMm  for  Bole. — There  are  several  reasons  for  this  rule.  In  the 
first  place,  the  writ  must  agree  with  the  record  *  or  it  will  be 
quashed.*  In  the  second  place,  if  one  defendant  alone  were  per- 
mitted to  bring  his  writ,  every  defendant  might  sue  out  a  writ 
and  the  plaintiff  be  unreasonably  delayed  in  obtaining  the 
benefit  of  his  judgment.'    A  third  reason  given  in  several  cases 


Minnesota. — Babcock    v.    Sanborn, 

3  Minn.  141. 

Mississippi, — Henderson  v.  Wilson, 

4  Smed.  &  M.  (Miss.)  733 ;  Thomas  v. 
Wyatt,  9  Smed.  &  M.  (Miss.)  308; 
Preira  v.  Silva,  4  Smed.  &  M.  (Miss.) 
735;  Whitworth  v.  Carter,  41  Miss. 
639;  Hoggatt  V.  Ferrall,  41  Miss.  642. 

Nebraska, — Hendrickson  v,  Sulli- 
van, 28  Neb.  790;  Wolf  V.  Murphy,  21 
Neb.  472. 

New  Hampshire, — Whitmore  v.  De- 
lano, 6  N.  H.  543. 


England.  —  Brewer  v.  Turner,  i 
Stra.  233;  Hacket  v.  Heme,  Carth.  7; 
Cooper  V.  Ginger,  i  Stra.  606;  Knox  v, 
Costello,  3  Burr.  1789 ;  Jaques  v.  Cesar, 
2  Saund.  loi  a;  Walkers.  Stokoe,  I  Ld. 
Rajm.  71 ;  Vaughan  v,  Loriman,  Cro. 
Jac.  138 ;  Parker  v.  Lawrence,  Hob.  70. 

PetltlQn  In  Bxror. — ^The  same  rule 
obtains  where  a  petition  in  error  is 
substituted  under  code  practice  for  a 
writ  of  error.  Wolf  v.  Murphy,  21 
Neb.  472. 

Joint  DlBtninitdM. — When  there  is  a 


New  Tork, — Jaqueth  v,  Jackson,  17  final  settlement  of  an  insolvent  estate 

Wend.  (N.  Y. )  434 ;  Richards  v,  Wal-  by  the  administrator  before  the  County 

ton,  12  Johns.  (N.  Y.)434;  Thompson  Court,  the  administrator  on  the  one 

V,  Valarino,  3  Den.  (N.  Y.)  179;  Ar-  side  and  all  those  claiming  distribu- 

nold  V,  Sandford,  14  Johns,  (N.  Y.)  417 ;  tion  on  the  other  are  necessary  parties 

Bradshaw  xt,  Callaghan,  8  Johns.  (N.  to  the  settlement,  and  the  distributees 

Y.)  558.  named  in  the  judgment  of  the  County 

Ohio. — Smetters  V.  Rainey,  14  Ohio  Court  occupy  the  position  of   joint 

St.  287;  Jones  t'.  Marsh,  30  Ohio  St.  20.  plaintl.Ts,  not  because  their  interests 


Pennsylvania, — Fotterall  v,  Floyd, 
6  S.  &  R.  (Pa.)  315. 

Tennessee. — Patterson  v.  Butter- 
worth,  4  Yerg.  (Tenn.)  158;  HufT  t;. 
Miller,  2  Swan  (Tenn.)  85. 

7V*aj.— Summerlin  v.  Reeves,  29 
Tex.  86;  Hancock  v.  Metz,  15  Tex. 
205;  Clark  V,  Thompson,  42  Tex.  128; 
Barnard  v.  Tarleton,  57  Tex.  402; 
Thompson  v.  Pine,  55  Tex.  427. 


are  necessarily  joint,  but  because  such 
judgments  arise  out  of  the  same  pro- 
ceedings, and  the  case  cannot  be  re- 
moved piecemeal,  and  all  the  distrib- 
utees must  be  joined  as  joint  plaintiffs 
in  error.  Merrill  v,  Jones,  2  Ala. 
192. 

Where  bnt  One  Defendant  is  Served. — 
And  where  a  writ  is  served  on  only  one' 
of  the  defendants,  and  judgment  is  ren- 


Waskinglon, — ^Garrison  v.  Cheeney,  dered  against  both,  both  must  join  in 

1  Wash.  Ter.  4S9.  a  writ  of  error  to  reverse  the  judgment. 

Wisconsin. — Doty  v.  Strong,  x  Pin.  Gay  v,  Richardson,  18  Pick.  (Mass.) 

(Wis.)  165.  417. 

United  States. — Williams  v.   U.   S.  1.  State  Bank  v,  Kerby,  9  Ark.  345 ; 

Bank,  11  Wheat.  (U.  S.)  414;  Owings  Gasquett  v.  Berry,  6  Ark.  246;  McKee 

V,  Kincannon,  7  Pet.  (U.  S.)  399;  Wil-  v.  Murphy,  i  Ark.  19;  Borden  v.  State, 

son  V.  Life,  etc.,  Ins.  Co.,  12  Pet.  (U.  8  Ark.  399;  Hudspeth  v.  State,  i  Ark. 

S.)  140;  Todd   V.   Daniel,  16  Pet.  (U.  20;  Hoggatt  v.  Ferrall,  41  Miss.  643; 

S.)$2i;  Smyth  v,  Strader,  12  How.  Doty  v.  Strong,  i   Pin.   (Wis.)    165; 

(U.  S.)  327;  Davenport  v,  Fletcher,  16  Jaques  v,  Cesar,  2  Saund.  101  a. 

How.  (U.  S. )  142 ;  Mussina  v,  Cavazos,  8.  Doty  v.  Strong,  i  Pin.  (Wis.)  165 ; 

20  How.  (U.  S.)  280;  Clifton  x).  Shel-  Gasquett  v.  Berry,  6  Ark.  246. 

don,  23  How.  (U.  S.)  481 ;  Masterson  3.  Burleson   v.   Henderson,  4  Tex. 

V.    Herndon,    10  Wall.    (U.  S.)  416;  55;  Smetters  v,  Rainey,  13  Ohio  St. 

Hampton  v.    Rouse,  13  Wall.  (U.  S.)  568;  State  Bank  v,  Kerby,  9  Ark.  345; 

187 ;  Feibelman  v.  Packard,  108  U.  S.  Whitworth   v.  Carter,  41   Miss.  641 ; 

14;  Estls  V,  Trabue,   128  U.   S.   225;  Knox    v,    Costello,     3     Burr.     1792; 


Deneale  v.  Stump,  8  Pet.  (U.  S.)  526; 
Simpson  v,  Greeley,  20  Wall.  (U.  S.) 


Hacket  v.  Heme,  Carth.  8,  2  Tidd's 
Pr.  1 135 ;  Fotterall  v.  Floyd,  6  S.  &  R. 
(Pa.)  315- 
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is  that  the  judppnent  is  entire  and  cannot  be  bad  as  to  one  and 
good  against  the  others.^ 

(2)  Summons  and  Severance. — One  defendant  in  a  joint  judg- 
ment may  sue  out  a  writ  of  error  in  the  name  of  all  the  defend- 
antSy*  and  it  is  competent  for  him  to  do  so  without  first  obtaining 
their  consent.*  But  if  they  refuse  to  join  in  the  prosecution  of 
the  writ,  they  must  be  summoned  into  court  and  a  judgment 
of  severance  obtained  against  them,^  whereupon  the  remaining 
plaintiffs  in  error  may  prosecute  the  writ  alone.^  In  this  manner 
all  hardship  on  the  defendant  and  all  inconvenience  to  the  plaintiff 
are  avoided.^ 

(3)  Husband  and  Wife. — ^At  common  law,  where  a  judgment  is 
rendered  against  a  married  woman,  she  cannot  sue  out  a  writ  of 
error  in  her  own  name.  Her  husband  must  join  her  in  suing  out 
the  writ.  ^ 

1.  Whitmore  v,  Delano,  6  N.  H.  547.  377,  it  was  held  that  where  a  writ  of 

fl.  Alabama. — Jameson  v.  Colbum,  i  error  was  made  applicable  to  bring  ap 

Stew.    &   P.  (Ala.)  353;  Webster  v.  a  decree  in  chancery,   the  appellate 

Yancj,   Minor   (Ala.)    183;    Portis  v.  court  would,  in  accordance  with  equitj, 

Creagh,  4  Port.   (Ala.)  332 ;   CuUum  direct  of  its  own  motion  that  parties 

v.   Batre,  i  Ala.  136 ;  Duncan  v.  Har-  who  were  not  made  parties  to  the  writ 

grove,  33  Ala.  150.  of  error,  but  would  be  affected  bj  the 

Mississippi. — Whitworth  v.  Carter,  adjudication  on  appeal,  should  be  sum- 

ix  Miss.  641 ;  Hoggatt  v.   Ferrall,  41  moned  in  before  the  hearing, 

liss.  642.  SolMtltntaa  tar  Snmmoiis  and  Umt- 

PrMnmptlon  M  to  PaitlM. — Where  aaoe. — In  Dot/  v.  Strong,  i  Pin.  (Wis.) 
the  writ  of  error  names  all  the  parties  168,  it  was  said  :  **The  practice  of  sum- 
as  they  are  found  in  the  record,  the  mons  and  severance  is  not  familiar  to 
court  will  not  presume  that  there  were  the  American  courts  of  error.  The 
other  parties  not  named,  and  dismiss  more  easj  and  equally  legitimate  prac- 
for  failure  to  join  such  parties.  Gum-  tice  would  be  to  enter  a  rule  against 
bel  V.  Pitkin,  113  U.  S.  545.  those  persons   named   in  the  writ  of 

Jolndar  m  Detaidaata. — ^Where  some  error  as  plaintiffs  and  not  appearing, 

of  the  parties  refuse  to  become  plain-  either  to  appear  and   assign  error  or 

tiffs  in  error  thej  may,  where  statutes  submit  to  be  severed.     In  any  practice, 

so  provide,  be  made  defendants,  and  however,    all   the  defendants  in   the 

must  be  made  either  one  or  the  other,  judgment  must  first  join  in  suing  out 

Hendrickson  v.  Sullivan,  38  Neb.  790.  the  writ  of  error." 

8.  Portis  V.  Creagh,  4  Port.  (Ala.)  Notification. — A  notification  to  plaia- 

333 ;    Hoggatt    V.   Ferrall,    41    Miss,  tiff  in  error  and  his  refusal  to  join  is  s 

643 .  good  substi tute  for  summons  and  sever- 

4.  Flournoy  v.  Burke,  4  How.  (Miss.)  ance.    Masterson  v.  Hemdon,  10  Wall. 

7;  Henderson  v.  Wilson,  4  Smed.  &  (U.   S.)   416;  O'Dowd  v.  Russell,  14 

.  (Miss.)  733;  U.  S.  V.  Knox,  128  U.  Wall.  (U.  S.)  403. 

S.  330;  Whitmore  v.  Delano,  6  N.  H.  B.  Jameson  v.  Colbum,  i  Stew.  &  P. 

545 ;    Knox    v.    Steele,    18    Ala.  815 ;  (Ala.)  353. 

Watson  V.  Whaley,  2  Bibb  (Ky.)  392;  6.  Fotterall  v,   Floyd,  6  S.  &  R. 

Bradshaw  v.  Callaghan,  8  Johns.  (N.  (Pa.)  315. 

Y.)  558;  Fotterall  v,  Floyd,  6  S.  &  R.  7.  McPhail  v.  Mosehr,  14  Ala.  740; 

(Pa.)  321;  Black  v,  Kirgan,'  15  N.  J.  Whitmore  v.  Delano,  6  N.  H.543. 

L.  45;   Patterson    v.  Butterworth,  4  Ptaconttimaiioe    aa     to    Hoftend.— 

Verg.  (Tenn.)  158 ;  Webster  v.  Yancy,  Where  a  case  against  husband  and  wife 

Minor  (Ala.)  183 ;  Hargraves  v,  Lewis,  is  discontinued  as  to  the  husband,  the 

7  Ga.  no.  wife  should  sue  out  a  writ  of  error  in 

PartlM  Smnmoned  Intp  Ohanoery. —  her  name  alone,  but  it  was  held  in 

In  Carr  v,  Callaghan,  3   Litt.  (Ky.)  AficA/^au  that  the  irregularity  of  joiii^ 
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(4)  When  Joinder  Unnecessary. — Where  one  joint  defendant 
below  releases  error,  he  need  not  be  joined  as  plaintiff  in  error.^ 
And  where  there  is  no  judgment  against  one  of  the  defendants, 
it  is,  of  course,  unnecessary  to  join  him.' 

Vonul  PartlM. — ^And  merely  formal  parties  who  have  no  sub- 
stantial interest  in  the  controversy  need  not  be  joined.^ 

tepwatelnterMtf. — So  to  reverse  a  several  judgment  against  several, 
there  should  be  separate  writs  of  error> 

ing  her  husband  might  be  disregarded,  stipulation  that  the  judgment  below 

Campau  v.  Brown,  48  Mich.  146.  should  be  final,  will  be  dismissed  for 

RulMUid  Baznd  1>y  Statute  of  Umlta-  irregularity.    Cole  v.  Thayer,  35  Mich. 

ttooB. — Where  a  joint  judgment  or  de-  212. 

cree  has  been  rendered  against  husband  EfEBet  of  B^eaae  on  Blgliti  of  Ood«- 

and  wife,  although  the  husband's  right  fimdaBt. — Release  of  error  bjr  one  of 

to  a  writ  of  error  is  barred  by  the  stat-  several  defendants  is  no  bar  to  the 

ute  of  limitations,  the  wife  cannot  sue  right  of  his  codefendants  to  sue  out  a 

out  a  writ  of  error  by  next  friend;  it  writ  of  error.     Hacket   v.  Heme,  3 

must  be  sued  out  in  the  joint  names  of  Mod.  134.     But  they  cannot  maintain  a 

husband  and  wife.     Garrett  v,  Cocke,  writ  of  error  in  the  j oint  names  of  all  the 

8  Bazt.  (Tenn.)  374.  defendants  to  reverse  the  judgment. 

Daalli  of  Feme   Oorert  DefondaBt. —  Ellis  v,  Bullard,  11  Cush.  (Mass.)  496. 

Where  a  judgment  for  the  recovery  of  2.  Flournoy  v.  Burke,  4  How.  (Miss.) 

land  is  rendered  against  a  woman  and  337,  2  Sellon's  Prac.  401 ;  Bavasor  v, 

her  husband,  the  latter  may  join  with  Faux,  i  Wils.  88,  i   Arch.   Prac.  232; 

the  wife's  heirs  after  her  death  in  suing  Shaw  v.  Blair,  4  Cush.  (Mass.)  97; 

out  a  writ  of  error  to  reverse  the  judg-  Adams  v.  Robinson,  Minor  (Ala.)  285 ; 

ment.     Hammond    v.   Hammond,   21  Wyche  v,  Greene,  16  Ga.  49. 

Ohio  St.  620.  Trespass. — So  where  three  were  sued 

Bvlt  Bronght  aa  F«me  Sole  Iqr  Kar-  out  in  trespass,  and  one  was  acquitted 

zled  Woman. — Although  an  action  be  and  judgment   rendered  against   the 

brought  ^Afeme  sole  by  a  woman  who  other  two,  it  was  held  that  they  could 

is  really  married,   the  husband   may  bring  error  and    the    one    acquitted 

join  her  from  respect  to  his  interests  ought  not  to  be  joined.     Cannon  v, 

at  common  law  in  her  person  and  serv-  Abbot,  i  Lev.  210;   Doty  v.  Strong,  i 

ices.    Cadmus  v,  Jackson,  52  Pa.  St.  Pin.  (Wis.)  168. 

303.  Parties  Not  Joined  Below. — A  party 

Alter  Death  of  Husband. — Where  bus-  who  does  not  join  in  an  appeal  to  an 

band  and  wife  prosecute  a  writ    of  intermediate    appellate   court   cannot 

error  to  a  joint  judgment  or  decree  sue  out  a  writ  of  error  from  its  deci- 

against  both,  no  second  writ  of  error  sion  therein.     Jackson  v.   Hosmer,  14 

can  l>e  prosecuted  by  the  wife  after  the  Mich.  88. 

death  of  her  husband,  under  a  statute  3.  Craig  v,  Carswell,  4  Stew.  &  P. 

protractingthe  operation  of  the  statute  (Ala.)  267;  Loringv.  Wittich,  16  Fla. 

of  limitations  against  her  until  that  324;   Baker    v.   Backus,    32    111.    79; 

time.     Banton  v,  Campbell,  9  B.  Mon.  Parker  v.  Lawrence,  Hob.  70. 

(Ky.)  587.  Sheriff  In  Tax  Suit.— So  a  sheriff  ap- 

Wliere  Cltatton  Serred. — Where  the  pointed  by  a  statute  to  collect  a  tax  is 

husband  is  merely  a  formal  party  to  not  a  necessary  party  as  coplaintiff  in 

the  action  against  the  wife,  but  not  a  error  where  a  writ  of  error  is  sued  out 

party  to  the  judgment,  he  need  not  be  by  the  municipality  to  reverse  a  judg- 

named  in  the  writ  of  error  where  a  ment  in  favor  of  a  taxpayer  enjoining 

citation  has  been   served   upon   him.  both  the  municipality  and  sheriff  from 

Marchand  v.  Livandais,  127  U.  S.  775.  oollecting  the  tax.     He  has  no  substan- 

1.  Ellis  V,  Bullard,  11  Cush.  (Mass.)  tial  interest  therein.     Albuquerque  t^ 

497.  Zeiger  (N.  Mex.  1891),  25  Pac.  Rep.  787. 

tttpnlatlon  of  Flnalltj. — So  the  join-  4.  Callaghan  v.  Carr,  i  A.  K.  Marsh, 

der  of  three  defendants  below  as  plain-  (Ky.)  22;  Malaer  v,  Damron,  31  111. 

tiflTs  in  error,  where  two  had  made  a  App.  576. 
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(5)  Effect  of  Nonjoinder  or  Misjoinder. — At  common  law  the 
failure  to  join  a  necessary  plaintiff  in  error  deprived  the  appellate 
court  of  jurisdiction,  and  was  ground  for  dismissal  on  motion  of 
the  defendant  in  error.^  And  this  was  also  the  effect  of  a  mis- 
joinder of  parties  as  plaintiffs  in  error.^ 

Cured  bj  AmflndmoBt-^In  some  jurisdictions  the  omission  of  a 
necessary  party  to  a  proceeding  in  error  may  be  cured  by  amend- 
ment,^ where  the  statute  has  not  run  as  against  such  party ,^  and 
in  Ohio  the  petition  was  held  amendable  after  the  time  limited  by 
statute  to  sue  out  the  writ  has  expired,^  if  the  omission  was  by 
mistake  and  not  intentional.^ 


Suit  to  RaniOTe  Pauper. — So  in  a  suit 
of  one  town  ugainst  another  for  the 
removal  of  a  pauper,  in  which  the  pau- 
per was  made  a  partj,  the  town  and 
pauper  against  whom  the  judgment 
for  removal  was  rendered  were  held  to 
have  distinct  and  separate  interests,  and 


whom  and  the  joint  plaintiffs  in  error 
a  judgment  had  been  rendered,  is 
ground  for  quashing  the  writ.  An- 
drews V.  Bos  worth,  3  Mass.  233. 

Wlkttra  Jmlidletlon  li  jkanunad. — 
Where  the  appellate  court  takes  juris- 
diction of  a  writ  of  error  prosecuted 


a  separate  writ  of  error  was  maintain-    by  one  of  several  defendants,  it  must, 


able  on  behalf  of  each  alone.  Shirley 
V,  Lunenburg,  11  Mass.  385;  Clapp  v. 
Bromaghan,9Cow.  (N.  Y.)  304 ;  Whit- 
ing V.  Cochran,  9  Mass.  532;  Germain 
V.  Mason,  13  Wall.  (U.  S.Msp;  Coffee 
r'.  Planters'  Bank,  11  Smed.  &  M. 
(Miss.)  458. 


on  affirmance,  render  judgment  against 
him  alone,  without  noticing  the  other 
defendants  not  served.  Puckett  v. 
Ainsworth,  i  Yerg.  (Tenn.)  254. 

WaiTer.-^o  in  Ohio  the  provision  of 
the  code  (1866)  that  if  no  objection  be 
taken  on  account  of  defect  of  parties 


In  Privity. — Each  person  in  privity    the  defendant  will  be  deemed  to  have 


waived  the  same,  applies  by  analogy  to 
proceedings  in  error.  Cairnes  v. 
Knight,  17  Ohio  St.  69. 

9.  Vaughan  v.  Loriman,  Cro.  Jac. 
138;  Taqueth  v.  Jackson,  17  Wend. 
(N.  Y.)  436;  Shaw  t*.  Blair,  4  Cush. 
(Mass.)  97;  Loring  v.  Wittich,  16  Fla. 

the  nature  of  a  proceeding  in  r^iw,  and    323;  Malaer  ti.  Damron,  31  III.  App. 

a  judgment  therein  is  both  joint  and    572. 

several,  and  a  writ  of  error  may  be        8.  Secor  v.  Witter,  39  Ohio  St.  226; 

maintained  by  one  coparty  or  all,  or  a     Smetters  v.  Rainey,  14  Ohio  St.  287. 

portion  of  such  coparties  may  unite.        4.  Smetters  v,  Rainey,   14  Ohio  St 

Wells  V.  Wells,  4  T.  B.  Mon.  (Ky.)     287J  Seibel  v.  Bath  (Wyoming  1895), 


having  a  distinct  interest  in  the  judg- 
ment may  sue  out  a  separate  and  dis- 
tinct writ  of  error.  Porter  v.  Rum<- 
mery,  10  Mass.  68. 

Probate  Court  Deoree. — A  proceeding 
in  a  court  exercising  probate  jurisdic- 
tion to  establish  or  amend  a  will  is  in 


152. 

By  Uitenreiier. — A  person  allowed  to 
intervene  in  a  controversy,  and  having 
a  substantial  interest  therein,  may  sue 


40  Pac.  Rep.  756. 

5.  Secor  v.  Witter,  39  Ohio  St.  126. 

6.  Secor  v.  Witter,  39  Ohio  St.  226. 
Joinder  is  Hot  JurisdiotiOBal.—- So  in 


out  his  separate  writ  of  error  from  the  Wangerien  v.  Aspell,  47  Ohio  St.  250, 

decision   rendered    therein.     Wheeler  it  was  held  that  all  ^e  parties  to  a 

V.  Kennedy,  x  Ala.  292.  joint  judgment  need  not  be  joined  on 

1.  Alabama. — Merrill  t^.  Jones,  2  Ala.  a   proceeding  in  error  to  reverse  it; 

192;    Tombeckbee  Bank  v.  Freeman,  but  that  the  joinder  of  some  of  the 

Minor  (Ala.)  285.  parties  gave  the  court  jurisdiction  of 

Georgia, '^Knox  v.  McCalla,  70  Ga.  the  subject-matter,  and  that  dismissal 

725 ;  Barksdale  v,  Bunkley,  26  Ga.  398.  was  a  matter  of  sound  discretion  where 

A'tfu/iJot^.— Chambers  v,  Wilkins,o  the  absent  parties  were  represented  by 

Litt.  (Ky.)  145.  a  receiver  who  was  made  properly  a 

Deatb  of  Cklparty. — So  where  a  writ  party  on  appeal.    Dismissal  was  de- 

of  error  is  brought  by  t%vo  persons,  nied. 

a  failure  to  suggest  the  death  of  a  third  In  Miohigaa  it  was  held  that  a  writ 

codefendant    on    the  record,   against  of  error  sued  out  in  the  name  of  one 
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2.  Defendants — a.  Against  Whom  Writ  Lies. — ^The  writ  of 
error  can  be  brought  against  none  but  parties  or  privies  to  the 
judgment  below.^ 

b.  Joinder. — ^And  all  parties  against  whom  the  judgment  was 
rendered,^  and  all  persons  privy  to  the  judgment,^  should  be  joined 
as  defendants,  for  "it  is  a  dictate  of  natural  justice,  as  well  as  a 
general  principle  of  law,  that  every  person  to  be  directly  affected 
in  his  interest  or  rights  by  the  judgment  of  a  court  of  record  is 
entitled  to  be  named  or  described  in  the  suit,  to  have  notice  of  it, 
and  an  opportunity  of  being  heard  in  defense  of  his  rights."^ 

of  the  joint  parties  against  whom  the  tion.    Brown  v.  Levins,  6  Port.  (Ala.) 

judgment  was   rendered   was   amend-  414. 

able  under  a  rule  of  court  (Supreme  Ct.  2.  State  Bank  v.  Kerbj,  9  Ark.  545 ; 

Rule  35),  and  that  if  the  parties  not  Summerlin  v.   Reeves,   39    Tex.   85; 

joined   afterward  filed   their  election  Johnson  v.  Robeson,  27  Tex.  526;  Har- 

not  to  proceed,  the  writ  would  not  be  rington  v.  Roberts,  7  Ga.  510. 

dismissed  for  nonjoinder.     Spencer  v,  Applioation  of  Bvle. — Where  a  judg- 

Fish,  43  Mich.  326.  ment  is  rendered  against  an  adminis- 

Kansas. — So  in  Kansas  it  was  held  trator,  in  favor  of  several  creditors, 
that  a  proceeding  in  error  would  not  upon  a  final  settlement  of  an  estate  re- 
be  dismissed  for  lack  of  proper  parties  ported  insolvent,  all  the  creditors  must 
where  a  substantial  relief  sought  by  be  made  parties  to  the  writ  of  error 
the  plaintiff  in  error  could  be  afforded  sued  out  hy  the  administrator  to  revise 
without  affecting  the  rights  of  parties  the  final  decree.  Clarke  v.  West,  5 
not  joined.  Flint,  etc.,  Mfg.  Co.  v,  Ala.  117. 
Douglass  Sugar  Co.,  54  Kan.  455.  Bavlew  of  Order  Qrantliv  How  Trial. — 

1.  New  Orleans,  etc.,  R.  Co.  T.  Rol-  Where  suit  is   brought  against  part- 

lins,  36  Miss.  387.  ners  in  their  firm  name,  and  personal 

Ouardlan. — A  guardian  appointed  to  service  is  had  upon  each,  and  a  verdict 

defend  a  suit  against  a  minor  below  is  rendered  against  the   partnership, 

must  be  made  partj  to  a  writ  of  error  and  the  members  of  the  firm  make  a 

brought  in  the   action ;    otherwise   it  motion  for  a  new  trial,  which  is  granted 

will  be  quashed.     Whitakeri;.  Patton,  upon  a  writ  of  error  to  the  Supreme 

I  Port.  (Ala.)  9.  Court,  each  member  of  the  firm  is  a 

Boal  Actions  —  Bzecntor. — Where,  in  necessary  party  defendant  in  error,  and 

a  real  action,  a  verdict  was  found  for  a  failure  to  serve  one  of  them  with  a 

the  tenant,  and  he  had  judgment  for  copy  of  the  bill  of  exceptions  is  cause 

costs,  the  demandant  could  not  main-  for     dismissing    the    writ    of    error, 

tain  a  writ  of  error  against  the  executor  Crosthwait  v,  James,  95  Ga.  570. 

on  the  judgment,  as  the  executor  did  Executor. — where  the  error  assigned 

not  represent  the  deceased  in  regard  is  that  the  defendant  in  error  was  dead 

to  the  land  in  controversy.     Porter  v.  at  the  rendition  of  the  judgment  the 

Rummery,  10  Mass.  64.  executor    or    administrator    must   be 

Administrator  de  Bonis  Non. — Where  made  party  defendant.  Cisna  v.  Beach, 

an    administrator    de  bonis  non   may  15  Ohio  300. 

maintain  a  writ  of  error  without  hav-  8.  rt)rter  v,  Rummery,  10  Mass.  61. 

Ing  himself  made  a  party  to  the  record  4.  Summerlin  v.  Reeves,  39  Tex.  88. 

in  the  court  below  by  scire  facias  and  Farther   Reasons   for   Bnle.  —  **  The 

revivor,  in  his  name,  against  the  de-  same    twofold    reason    required    that 

fendant,  it  follows  that  conversely  the  the  writ  of  error  should  set  out  all  the 

defendant  may  have  the  same  rights  names  of  those  in  whose  favor  the 

against  the  administrator  </e^<7«i(V  n^ff.  judgment  was  rendered;  for,  besides 

New  Orleans,  etc.,  R.  Co.  v,  Rollins,  the   consideration  of  conformitv  and 

36  Miss.  388.  agreement  with  the  record,  although 

BfTect  of  Misjoinder. — Where  it   ap-  a  party  in  whose  favor  a  judgment 

pears,  on  an  inspection  of  the  writ,  that  might  be  rendered  would  not  gener- 

there  is  a  misjoinder  of  parties  defend-  ally    be    aggrieved,     and    could    not 

ant,  the  writ  will  be  dismissed  on  mo-  therefore  sue  out  a  writ  of  error,  yet 
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3.  Description  of  Parties. — ^A  writ  of  error  should  be  sued  out  in 
the  same  names  in  which  the  proceedings  below  are  conducted, 
and  in  no  other.^  The  names  of  the  parties  should  be  given,  so 
that  the  court  may  proceed  to  give  a  proper  judgment  on  the 
case.* 

4.  Abatement — a.  In  General. — The  writ  of  error  must  be  sued 
out  in  the  name  of  a  living  person ;  where  sued  out  in  the  name 
of  a  dead  person  it  will  abate.' 

By  Bepretentotivei. — Where  a  party  dies  before  the  suit  in  error 
has  been  begun  his  death  should  be  suggested  upon  the  record, 
and  his  legal  representatives  may  thereupon  prosecute  a  writ  of 
error  to  the  judgment  upon  being  properly  made  parties  to  the 
cause.^ 

b.  Death  of  Sole  Plaintiff  or  Defendant  in  Error. — 
The  death  of  a  sole  plaintiff  in  error,  before  error  is  assigned, 
abates  the  writ,  and  proceedings  to  reverse  must  be  taken  to 

his  rights  were  to  be  passed  upon,  and  firm  name  or  style  of  partnership  with- 

moreover  it  often  happens  that  it  was  out  stating  the  names  of  the  persons 

necessary  for  him  to  reverse  a  judg-  composing  the  firm.    Johnson  7^  Polk 

ment,  even  when  it  appears  to  be  ren-  County,  24  Fla.  28 ;  Estis  v.  Trabue, 

dered  in  his  favor,  as  where  there  is  128  U.  S.  225;  Williams  v.  Kitchen, 

an  error  in  the  judgment  prejudicial  43  Mo.  App.  338;  Godbe  v.  Tootle, 

to  him,  or  where  the  judgment  was  154  U.  S.  576. 

for  a  less  amount  than  he  had  a  right  OmlMionoflllddleliiltlaL — Theomis- 
to  demand ;  and  besides,  the  common  sion  of  a  middle  initial  will  not  invali- 
law  regarded  a  judgment  as  an  entire  date  a  writ  of  error.  Bletch  v.  John- 
thing,  and  would  not  reverse  it  as  to  a  son,  40  111.  116. 

part  and  affirm  it  for  the  residue  (2  Failure  to  Show  BepresentatlTtt  Capac- 
Saund.  loiv),  or  reverse  a  judgment  tty. — In  Green  v.  Foley,  3  Stew.  (Ala.) 
as  to  one  and  affirm  it  as  to  another  239,  it  was  held  that  a  failure  to  de- 
(4  Randolph  386) ;  and  thus  the  other  scribe  the  defendant  in  error  in  his 
reason  of  the  rule,  in  regard  to  vexa-  representative  capacity  as  administra- 
tion and  multiplicity  of  actions,  as  tor  was  not  a  fatal  variance, 
well  as  that  contemplating  conformity  8.  Kennard  v.  Kennard,  35  Ohio  St. 
to  the  record,  had  place."  State  Bank  660;  Neves  v;  Scott,  15  Ga.  510. 
V,  Kerby,  9  Ark.  348.  Privy  \tf  Deatli. — A  person  becoming 

1.  Robinson  v,  Magarity,  28  111.  423 ;  privy  to  the  judgment  by  operation  of 
Hudspeth  v.  State,  i  Ark.  20;  Jackson  law  may  file  a  petition  in  error  on  the 
V.  Wight,  6  Ark.  387;  Tombigbee  R.  death  of  a  party  before  such  proceeding 
Co.  V.  Bell,  4  Smed.  &  M.  (Miss.)  685;  has  been  commenced  without  being 
Borden  v.  State,  8  Ark.  399.  made   a   technical  party  by  revivor. 

2.  Deneale  v.  Stump,  8  Pet.  (U.  S.)  Hanover  v.  Sperry,  35  Ohio  St.  245 ; 
527;  Bletch  V,  Johnson,  40  111.  116;  Hammond  v,  Hammond,  21  Ohio  St. 
Mussina  v,  Cavazos,  6  Wall.  (U.  S.)  620. 

355.  Entry  of  Judgment. — In  King  v.  Dunn, 

A  writ  of  error  brought  in  the  name  21  Wend.  (N.  Y.)  253,  it  was  held  that 

of  a  certain  party  **  and  others  "  is  in-  where  a  plaintiff  in  error  dies  pending 

sufficient ;   the  names  of    the    others  a  writ  of  error,  judgment  of  affirmance 

should  be  stated.     Beall  v.  Fox,  ^Ga.  or  reversal  will  be  directed  to  be  en- 

403;  Deneale  v.  Stump,  8  Pet.  (U.  S.)  tered  as  of  a  term  when  he  was  alive 

526.     So  a  writ  sued  out  in  the  name  nunc  pro  tunc. 

of  "the  heirs  of  Nicholas  Wilson"  must  4.  Bettis  v.  Taylor,  6  Port.  (Ala.) 

bedismissed.    Wilson  v.  Life,  etc.,  Ins.  333;    Headon  v.  Turner,  6  Ala.  66; 

Co.,  12  Pet.  (U.  S.)  140.  Cisna  v.  Beach,  15  Ohio  300;  i  Supp. 

BnJag  Ont  Writ  la  Finn  Name.—It  is  U.  S.  Rev.  Stat.,  Act  March  3,  1875, 

error  to  sue  out  a  writ  of  error  in  the  c.  137,  §  9;  18  Stat,  at  L.  473. 
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effectuate  a  review  of  the  cause.^  But  the  death  of  a  sole  defend- 
ant in  error,  before  assignment  of  error,  will  not  cause  the  writ  to 
abate.* 

1.  Green  v,  Watkins,  6  Wheat.  (U.  CroM-petttlon. — Where  a  defendant 

S.)  260;  Ulshafer  v,  Stewart,  71  Pa.  St.  to  a  petition  in  error  and  to  cross-peti- 

170;  Boas  V.  Heister,  3  S.  &  R.  (Pa.)  tions  dies,  and  the  case  is  dulj  revived 

371 ;  Gregg  v,  Bethea,  6  Port.  (Ala.)  9 ;  on  application  of  the  plaintiff  in  error 

English  V.  Andrews,  4  Port.  (Ala.)  319.  against  the  administrator  and  heirs  of 

Elfoot. — ^The  effect  of  abatement  was  the  defendant,  it  is  unnecessarj  to  ap- 

simply  to  delay  the    proceedings  to  ply  for  or  make  any  order  of  revivor 

compel  the  representatives  of  the  de-  as  to  cross-petitions.     Brown  v.  Kuhn, 

ceased  to  commence  a    new  action.  40  Ohio  St.  468. 

Ulshafer  v,  Stewart,  71  Pa.  St.  170.  When  HelrB  BMd   Not  be  Joined. — 

Notice  of  intention  to  revive  must  be  Where  a  statute  provided  that  when 

given  to  the  defendant  in  error  by  the  a  party  entitled  to  a  writ  of  error  died 

representatives  of  a  deceased  plaintiff  after  judgment  the  rights  might  be 

in  error.     West  v.  Biggs,  26  111.  533.  taken  by  his  administrator,  and  another 

Alabama. — In  Alabama  it  was  held  statute  provided  that  upon  the  death  of 
that  the  suit  might  be  revived  by  the  a  plaintiff  seeking  to  recover  the  title  to 
filing  of  the  writ  of  error  and  tran-  land  his  administrator  might  be  sub- 
script in  the  appellate  court.  *'  Until  stltuted,  it  was  held  that  upon  a  writ  of 
this  is  done  there  is  no  suit  pend-  error  brought  by  the  defendant  in  such 
ing  here  in  which  the  court  would  be  a  suit  to  reverse  a  judgment,  divesting 
authorized  to  entertain  a  suggestioa  .  him  of  possession,  and  brought  against 
of  the  plaintiff's  death.  *  »  *  The  pro-  the  administrator  as  defendant  in  error, 
duction  of  the  citation  or  certificate  the  heirs  of  the  deceased  plaintiff  need 
here,  by  the  defendant  in  error,  does  not  be  joined  as  defendants  in  error, 
not  bring  the  suit  commenced  by  the  Perrvman  v,  Ra^^burn  (Tex.  Civ.  App. 
deceased  plaintiff  into  court ;  these  are  1895),  30  S.  W.  Rep.  915. 
only  intended  to  authorize  a  judgment  2.  Alabama. — ^Popc  v.  Welsh,  18 
of  affirmance  where  there  is  a  default  Ala.  631 ;  Cox  v.  Whitfield,  18  Ala.  738. 
in  the  prosecution  of  the  writ  of  error.  **  Florida, — U.  S.  Mutual  Ace.  Assoc. 
Ex  p.  Norris,  2  Ala.  585.  v,  Weller,  30  Fla.  215. 

TezM. — In  HohentAal  v,  Turnure,  Kentucky,  —  Marshall    v.    Peck,  i 

50  Tex.  I,  it  was  held  that  by  virtue  of  Dana  (Ky.)  609. 

an  existing  statute  the  death   of  the  Maryland. — Townshend  v.  Towns- 
plaintiff  in  error,  after  filing  petition  hend,  10  Gill  &  }.  (Md.)  373. 
lor  writ  of  error  and  the  approval  of  New  Jersey, — Harwood  v.  Murphy, 
his  supersedeas  bond,  but  before  serv-  13  N.  }.  L.  193. 

ice  of  citation  in  error,   and  before  Ne-w  /T^rit.— Delaplaine  v.  Bergen, 

making  an  assignment  of  errors,  does  7  Hill  (N.  Y.)  591. 

not  abate  the  writ  of  error.  OA/^.— Black  v.  Hill,  29 Ohio  St.  86; 

ddo. — In  Ohio,  while  a  proceeding  Spurk  v,  Vangundy,  3  Ohio  307. 

in  error  is  not  strictly  an  action  within  Tennessee, — Erwin  v,  Foster,  6  Lea 

the  meaning  of  the  code,  the  provi-  (Tenn.)  188. 

sions  of  the  code  for  reviving  or  con-  United  States, — Green  v,  Watkins, 

tinuing  actions  in  favor  of  or  against  6  Wheat.  (U.  S.)  260. 

the  successors  in  interest  of  a  party  or  England,  —  Wicket  v.  Creamer,  i 

the  representatives  of  a  deceased  party  Salk.  264 ;  Bromley  v,  Littleton,  Yelv. 

may 'be  applied  to  proceedings  in  error,  iia. 

And  the  court  is  authorized,  under  sec-  "  If  it  happen  before  and  the  plain- 

tion  39  of  the  code,  on  applications  of  tiff  will  not  assign  errors,  the  repre- 

thc  representatives  of  a  deceased  party,  sentatives  of  the  defendant  may  have 

to  allow  them  to  become  parties,  and  a  scire  facias  quare  executio  non  in 

the  proceedings  in  error  to  be  carried  order  to  compel  him ;  but  if  it  happen 

on  in  their  names,  although  more  than  after,  they  must  proceed  as  if  the  de- 

a  year  may  have  intervened  between  fendants  were  living,  till  judgment  be 

the  death  of  the  original  party  and  the  affirmed,   and    then    revive    by  scire 

time  of  the  application.    Black  t;.  Hill,  facias;  and  the  plaintiff,  in  order  to 

39  Ohio  St.  86.  compel  the  representatives  of  the  de- 
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B«&re  Writ  braei. — Nor  will  the  writ  abate  upon  the  death  of  the 
defendant  in  error  before  the  writ  issues.  But  the  summons 
must  in  that  case  issue  against  his  representatives,^  and  no  steps 
need  be  taken  to  revive  the  judgment.* 

After  AMlgmiiJeiit  of  Irror. — Where  the  death  does  not  occur  until 
after  assignment  of  error  the  writ  will  not  abate,  whether  the 
death  be  of  plaintiff  or  defendant  in  error.' 

c.  Death  of  Joint  Plaintiff  or  Defendant  in  Error. — 

The  death  of  a  joint  plaintiff  in  error  before  error  assigned  does 
not  abate  the  writ.*  The  death  may  be  suggested  on  the  record 
and  the  suit  proceed  as  before,  unless  the  representatives  of  a 
deceased  coplaintiff  voluntarily  come  in  and  become  joint  co- 
plaintiffs  in  error.^ 

So'where  there  are  several  defendants  in  error,  and  one  of  them 
dies,  the  writ  does  not  abate.® 

fendant  in  error  to  join  in  error,  may  ment  against  the  representatives  of  the 

sue  out  a  scire  facias  ad  audiendum  plaintiff.     Greenv.  Watkins,  6  Wheat- 

errores^  either  generally  or  naming  (U.  S.)  260. 

them."    Green  v.  Watkins,  6  Wheat.  4.  Huff  v.  Miller,  2  Swan  (Tenn,) 

(U.  S.)  260.  85 ;  McNutt  V.  Bland,  2  How.  (U.  S.)  9. 

Kaxriaf e. — And  of  course  the  subse-  .    6.  Gregg  v.  Bethea,  6  Port.  (Ala.) 

quent  marriage   of  the  defendant  in  9 ;  Evans  t^.  Boggs,  Minor  (Ala.)  354; 

error,  where  2ifeme  sole^  will  not  abate  Ferine  v.  Babcock,  6  Port.  (Ala.)  391 ; 

the  writ.     U.  S.  Mutual  Ace.  Assoc,  t;.  Dotj  v.  Strong,   i   Pin.   (Wis.)   165; 

Weller,  30  Fla.  210.  M' Kinney  v.  Carroll,  12  Pet.  (U.  S.) 

1.  Hutchcraft  v.  Gentry,  2  *].  ].  66;  Thorpe  v.  Mattingley,  i  Phil. 
Marsh.  (Ky.)  500;  Van  Valkenburg  v,  200. 

Rogers,  17  Mich.  322.  The  English  Stat.  of8  and  9  Wm.  III., 

2.  Van  Valkenburg  v.  Rogers,  17  c.  11,  §  7,  enacted  that  **  if  there  be  two 
Mich.  322.  or  more  plaintiffs  or  defendants,  and 

Second  Wxtt  of  Error. — Where  a  de-  one  or  more  shall  die,  if  the  cause  of 
fendant  in  error  dies  pending  a  writ  of  such  action  shall  survive  to  the  surviv- 
error  which  is  subsequently  dismissed,  ing  plaintiff  or  plaintiffs,  or  against  the 
and  the  plaintiff  in  error  desires  to  sue  surviving  defendant  or  defendants,  the 
out  a  new  writ,  an  application  must  be  writ  or  action  shall  not  thereupon  be 
made  to  the  court  below  for  the  pur-  abated,  but  such  death  being  suggested 
pose  of  reviving  the  suit  in  the  name  upon  the  record,  the  action  shall  pro- 
of the  representatives  of  the  deceased ;  ceed."  This  statute  is  applicable  to 
a  writ  of  error  can  regularly  issue,  but  writs  of  error.  Ulshafer  v,  Stewart, 
a  motion  to  revive  the  writ  by  suggest-  71  Pa.  St.  173. 

ing  the  death  and  substituting  the  rep-  6.2   Tidd's    Pr.    1164;     Wicket   f. 

resentatives  as  parties  to  the  record  Creamer,  i  Salk.  264. 

is  not  regular.    McClane  v.  Boon,  6  Joinder  of  Administrator. — Where  the 

Wall.  (U.  S.)  244.  administrator   of   a   person   deceased 

8.  Delaware. -~GTe^^  v.  Banner,  2  after  judgment  desires"  to  join  in  the 

Harr.  (Del.)  407.  prosecution  of  a  writ  of  error  thereto, 

Florida, — IT.  S.  Mutual  Ace.  Assoc,  the  death  should  be  suggested  on  the 

V.  Weller,  30  Fla.  215.  record,  and  thereupon  a  scire  facias 

Indiana.  —  Walpole    v.     Smith,    4  will  be  awarded  at  the  instance  of  the 

Blackf.  (Ind.)  151.  administrator,  uniting  the  two>foldof- 

United  States. — Green  v.  Watkins,  fice  of  a  scire  facias  to  revive  the  decree 

6  Wheat.  (U.  S.)  260.  against  the  administrator  and  a  scire 

Procedvre. — If  the  plaintiff  in  error  facias  ad  audiendum   err  ores,    Huflf 

dies  after  assignment  of  errors  the  de-  v.  Miller,  2  Swan  (Tenn.)  85. 

fendant  may  join  in  error  and  proceed  Before  lasnance. — If  a  codefendant  in 

to  get  judgment  affirmed,  if  noterrone-  a  writ  of  error  is  dead  when  the  writ 

ous,  and  he  may  then  revive  the  judg-  issues,  it  is  cause  for  abatement  if  bis 
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J,  Bankruptcy. — The  bankruptcy  of  a  defendant  in  error  does 
not  abate  the  writ,  and  the  assignees  of  the  bankrupt  cannot  sue 
out  a  scire  facias  in  their  own  names  to  compel  an  assignment  of 
error ;  they  should  proceed  in  the  bankrupt's  name  until  judg- 
ment.* 

e.  Marriage. — But  at  common  law  a  writ  of  error  abates  by 
the  marriage  of  a  female  plaintiff  in  error.* 

XL  RELEAffK  OF  Ebbob — 1.  Formal  Beiease — Generalij. — A  party 
against  whom  a  judgment  is  rendered  may  waive  his  right  to  pros- 
ecute a  writ  of  error  by  a  formal  release  of  errpr.* 

death  be  not  suggested  in  the  writ,  party   shall   pay   his    own   costs  and 

State  Bank  v,  Ruddell,  lo  Ark.  123.  charges  in  and  about  the  cause,  and 

Death  of  One  Payee. — Where,  upon  that    such    decision    shall    bind     the 

the  death  of  one  of  several  payees  of  a  {>arties,''  it  was  held  to  be  a  virtual 

promissory  note,  the  right  of  action  agreement  that  the  decision  should  be 

vests  in  the  survivor,  a  suit  in  error  final,  and  that  defendant  could  not  sue 

must  be  prosecuted  against  him  to  the  out  a  writ  of  error  thereon.     Brown  v, 

exclusion  of  the  representatives  of  the  Granville,  4M.  &  Scott 333,  30  E.  C.  L. 

deceased  defendants  in  error.     Bost-  350.  See  also  article  Appeals,  Waiver 

ivick  V,  Williams,  40  111.  113.  ojf  Right  of  Affeal^  vol.  2,  p.  173  etseq. 

1.  Kretchman  v.  Beyer,  i  T.  R.  463 ;  No  writ  of  error  lies  where  judgment 
3  Tidd's  Pr.  1164.  is  entered  upon  agreement  that  judg- 

Under  the  United  States  Bankrupt  ment  be  entered  in  accordance  with 

Act  of  1841,  the  assignees  may  main-  the  result  of  another  case.     Bransford 

tain  a  writ  of  error  to  reverse  a  judg-  v.  Karn,  87  Va.  242. 

ment    rendered    against  a  bankrupt.  Judgment  tqr  ConfiMsion. — A  stipula- 

Day  V.  Laflin,  6  Met.  (Mass.)  280.  tion  in  a  warrant  of  attorney  that  error 

2.  Buller  I',  de  Pinna,  2  Stra.  880;  shall  not  lie  upon  a  judgment  doe» not 
Jenkins  v.  Bates,  2  Stra.  1015.  preclude  the  defendant  from  maintain- 

8.  2   Tidd's    Pr.    1x70,    1172,    1174;  ing  a  writ  of  error  to  review  a  decision 

Barnes  v.  Moody,  5  How.  (Miss.)  636;  on  a  motion  to  set  aside  such  judgment. 

Adams  v,  Beem,  4  Blackf.  (Ind.)  128;  Lake  v.  Cook,  15  111.  353. 

Clark  t;.  Goodwin,  i  Blackf.  (Ind.)  74;  Qnaahal  of  WrltBrouglit  Contrary  to 

Boyd  V.  Crary,  35  Ind.  363;  Miller  v.  Agreement. — Where  the  writ  is  brought 

Macklot,  13   Ind.  217;  Millar  v.  Far-  contrary  to  an  expressed  or  implied 

rar,  2  Blackf.  (Ind.)  220.     See  Ames  v,  agreement  not  to  sue  out  such  writ,  it 

Webber,  10  Wend.  (N.  Y.)  576;  Boyd  will  be  quashed  as  issued  against  good 

V.  Weeks,  6  Hill  (N.  Y.)  71 ;  Camden  faith.     Apothecaries'  Co.  v,  Harrison, 

V.  Edie,  z  H.  Bl.  21 ;  Baddely  v.  Shafto,  Z2  Ad.  &  £1.  642, 40  £.  C.  L.  145.    See 

8  Taunt.  434,  4  £.  C.  L.  156;  Cates  v.  also  Baring  v,  Shippen,  2  Binn.  (Pa.) 

West,  2  T.  R.  183.  169;  CuncTe  v,  Dripps,  3  P.  &  W.  (Pa.) 

By  Agreement. — A  party  may  be  con-  291 ;  Com.  v.  Johnson,  6  Pa.  St.  136. 
eluded  hj  an  agreement  not  to  take  Bnle  Not  Applicable  In  Capital  Grim- 
out  a  wnt  of  error.  Shisler  t;.  Keavy,  Inal  Cases. — "This  court  will  not,  in 
75  Pa.  St.  79.  See  also  Andrews  v,  Lee,  general,  proceed  upon  writs  of  error 
3 P.  &  W.  (Pa.)  99;  Cunclet;. Dripps, 3  contrary  to  the  agreement  of  the  par- 
P.  &  W.  (Pa.)  291.  ties;  but  the  rule  is  certainly  not  ap- 

An  attorney  of  record  has  authority  plicable   to    capital   criminal    cases." 

without  express  warrant  of  attorney  to  Smith  v.  Com.,  14  S.  &  R.  (Pa.)  69. 

refer  a  cause  with  a  stipulation  ihat  Injunction  as  a  Beiease. — An  injunc- 

the  decision  thereon  shall  not  be  sub-  tion  against  a  judgment  at  law  does 

jcct  to  writ  of  error  or  appeal.     Sar-  not  operate  as  a  release  of  errors  where 

geant  v.  Clark,  108  Pa.  St.  589.  the  order  of  allowance  does  not  require 

So  where  the  parties,  by  their  attor-  it,  Prodot  t».  McCaleb,  24  Miss.  169; 

neys,  agreed  that  the  question  at  issue  Gano  v.  White,  3  Ohio  20  {compare 

between  them  should  be  raised  on  de-  Chouteau   v,   Douchouquette,  i    Mo. 

murrer,  and  that,  whatever  might  be  the  716),  or  a  statute  so  provide,  Henly  v, 

decision  of  the  court  thereon,  *'each  Robertson,  4  Yerg.  (Tenn.)  172. 
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Szeentton  of  BeloMo. — ^The  release  must  be  sealed  ^  and  must  be 
signed  by  the  party  executing  it.* 

BffMt  of  BaloMo. — Where  duly  executed  as  required  by  law,  and 
supported  by  a  valid  consideration,  it  will  estop  the  party  from 
prosecuting  the  writ.* 

2.  By  Toluntary  Acts  of  Plaintiff  in  Error. — ^A  plaintiff  in  error 
may  also  be  debarred  from  bringing  his  writ  of  error  by  his  vol- 
untary acts  constituting  a  recognition  of  the  validity  of  the  judg- 
ment rendered,  or  by  a  waiver  of  his  right  thereto.* 

Effect  of  Statnte. — A  statutory  pro-  plaintiff.     Buford  v.  Burdett,  3  T.    B. 

vision  making  the  obtaining  of  a  writ  Mon.  (Ky.)  236. 

of  injunction  against  a  judgment  oper-  4.  See  article  Appeals,  Waiver  of 
ate  as  a  release  of  errors  at  law  does  Right  of  Apfeal^  vol.  2,  p.  173  et  seq. 
not  prohibit  the  correction  of  a  mistake  Acts  in  pais,  occurring  either  be- 
made  by  the  clerk  in  entering  up  the  fore  or  after  the  rendition  of  the  de- 
judgment  of  the  court.  Blake  t/.  Dunn,  cree,  which  would  make  it  fraudulent 
5  Humph.  (Tenn.)  578.  in  either  party  to  seek  a  reversal  of  the 

Beleaie  of  Actions. — As  a  writ  of  error  decree,  may  be  pleaded  in  bar  of  the 

is  an  action,  a  release  of  all  actions  will  writ.     Austin  v,  Bainter,  1.0  111.  82. 

bar  it.     Ulshaferv.  Stewart,  71  Pa.  St.  Any  act  by  a  party  wnich  would 

171 ;  Ripley  v.  Morris,  7  111.  381 ;   3  render  it  fraudulent  to  reverse  a  de- 

Bac.  Abr.,  tit.  Error,  (L.) ;  Coke  on  cree  may  be  relied  on  as  a  release  of 

Litt.  288  b.  errors.      Corwin    v,    Shoup,    76   111. 

Joint  FlalntiffB  and  Defendanta — ^BfEtet  246. 

of  Release  by. — A  release  of  error  by  Onntlng  of  Motion  fbr  Now  Tlrlal.— 

one  joint  plaintiff  may  be  pleaded  in  A  motion    for  new  trial,  made   and 

bar  to  a  writ  of  error  brought  by  an-  granted  in  the  court  below,  bars  a  writ 

other.    But  a  release  by  one  joint  de-  of  error  to  the  judgment.     Culver  v. 

fendant   does  not  release   or  bar  the  Hitchcock,  19  Wis.  34.3. 

right  of  another.     Genin  v,  Ingersoll,  By  Consent. — So  wnere  a  judgment 

2  W.  Va.  558.  below  is  consented  to  by  the  party 

Release  by  Infant. — Where  an  entire  complaining,  his  writ  of  error  will  be 

judgment  against  several  joint  defend-  dismissed.     Zorn  v,  Lamar,  71  Ga.  80. 

ants  is  bad  because  one  was  an  infant,  See  also    Mott    v.  Hill,    7    Ga.    79; 

a  plea  of  release  of  error  by  an  infant  Dannelly  v,  Speer,  7  Ga.  227 ;  Kent  v. 

after  judgment  and  after  he  comes  of  Hunter,  9  Ga.  207;  Macrea  v,  Nolan, 

age  will  not  avail  to  sustain  the  judg-  33  Ga.  205 ;  Jones  v.  Mobile,  etc.,  R. 

ment  on  a  writ  of  error  sued  out  by  the  Co.,  64  Ga.  446;   Killen  v,  Compton, 

remaining  codefendants    below,    now  6oGa.  117;  Ewing  v.  Glidwell,  3  How. 

plaintiffs  in  error.  Blanchard  v,  Greg-  (Miss.)  332. 

ory,  14  Ohio  414.  By  Confession  of  JQdgment. — Confes- 

1.  Cotton  V,  Wilson,  Minor  (Ala.)  sion  of  judgment  operates  as  a  release 
118.  See  also  Clark  v,  Goodwin,  z  of  errors.  Garner  v.  Burleson,  26 
Blackf.  (Ind.)  74.  Tex.  348;  Storey  v.  Nichols,  22  Tex. 

**  A   release  must  be  of  as  high  dig-  87;  Reid  v.  Case,  14  Wis.  429;  Caller 

nity  as  the  obligation  or  contract  which  t'.  Denson,  Minor  (Ala.)  19;  Gayle  v. 

it  was  intended  to  discharge."    Cotton  Foster,     Minor    (Ala.)    125;     Cooke 

V.  Wilson,  Minor  (Ala.)  118.  v.  Pope,  3  Munf.  (Va.)  167;  Miller  v. 

2.  Vick  V,  Maulding,  i  How.  (Miss.)  Macklot,  13  Ind.  217. 

217.  A   confession    of   judgment    on   a 

3.  Barnes  t/.  Moody,  5  How.  (Miss.)  motion  on  a  forthcoming  bond  will 
636;  Vickt/.  Maulding,  i  How.  (Miss.)  operate  as  a  release  of  errors  in  the 
217;  Clark  V,  Goodwin,  i  Blackf.  original  judgment.  Edmonds  v. 
(Ind.)  74.  Green,  i  Rand.   (Va.)  44;  M*Rae  v. 

Error  Prejudioial    to    Defisndant    Not  Turnpike  Co.,  3  Rand.  (Va.)  160. 
Cured  by  naintilTs  Release. — An  error  A  defendant's  relinquishing  his  plea 
in  a  judgment  prejudicial  to  a  defend-  and  agreeing  to  the  plaintiff's  dam- 
ant  cannot  be  cured  by  a  release  of  the  ages  is  a  confession  of  judgment,  and 
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8.  How  Beleaae  Pleaded. — A  release  of  error  should  be  specially 

pleaded.^  The  plea  should  set  forth  whether  the  release  was  by 
a  written  or  a  merely  verbal  agreement,*  and  should  show  that 
the  release  was  based  upon  a  good  consideration.^ 

Ooliitnietion  of  Plea. — Such  plea  will  be  taken  most  strongly  against 
the  pleader,^ 

4.  Objections  to  Plea. — Objections  affecting  the  merits  of  a  plea 

of  course  a  release  of  errors.    Cooke  tent  for  the  court,  under  a  general  au- 

T».  Pope,  3  Munf.  (Va.)  167.  thority  to  direct  the  framing  of  issues, 

€k>nfesBloii     Imiiroperly      Made      No  to  allow  the  defendant  in  error  to  come 

WalTor.  —  A  confession   of   judgment  in  and  plead  that  the  judgment  which 

made  without  service  of  process,  and  is  sought  to  be  reversed  is  not  errone- 

before  the  filing  of  a  petition,  was  held  ous  in  any  matter  of  fact,  in  manner 

contrary  to  law,  and  the  error  therein  and  form,  etc.,  and  tender  an  issue  to 

was  not  waived  by  the  judgment  upon  the  country,   and    may  require    him 

confession  being  entered.     Montgom-  to  file  with  such  plea  a  specification, 

cry  V,  Barnett,  8  Tex.  143.  setting  forth  a  release  of  errors,  an 

Judgment  by  NUill  Dldt  aa  a  Release. —  estoppel,  or  any  matter  of  fact  in  avoid- 
In  Texas  it  is  held  that  judgment  by  ance,  on  which  he  relies  to  show  that 
nihil  dicit^  after  a  withdrawal  of  the  the  judgment  ought  not  to  be  reversed, 
pleas,  is  a  virtual  waiver  of  errors.  Goodridge  v,  Ross,  6  Met.  (Mass.)  4B7. 
Storey  v.  Nichols,  22  Tex.  87 ;  Garner  See  article  Assignment  op  Errors, 
-v.  Burleson,  26  Tex.  348;  Cartwright  vol.  2,  p.  920. 

-v.  Roff,  I  Tex.  78;  Wheeler  v.  Pope,  Doal)le  Plea. — The  defendant  may, 
5  Tex.  262;  Burton  v,  Lawrence,  4  notwithstanding  his  plea  of  a  release 
Tex.  373.  of  error,  also  plead  an  accord  and  sat- 
in Alabama,  on  the  contrary,  it  is  isfaction.  Wilton  Mfg.  Co.,  v.  Wood- 
held  that  a  judgment  by  nihil  dicii  is  man,  32  Me.  187. 

not  a  release  of  errors.     Dinsmore  v.  2.  Beardsley  v.  Smith,  139  111.  290. 

Hand,  Minor  (Ala.)  126.  In  this  case  the  court  said:  *'  If  there- 

1.  Adams  v.  Beem,  4  Blackf.  (Ind.)  lease  is  by  deed,  and  is  set  up  in  the 

128;  Vick  V.  Maulding,  i  How.  (Miss.)  plea,  *  *  *    this  court  can  determine, 

217;  Veach  v.  Pierce,  6  Ind.  48;  Cor-  upon  inspection  of  it,  whether  it  is  a 

win  V.  Shoup,  76  III.  246;  Baddely  v.  valid  release;  but  if  the  evidence  rests 

Shafto,  8  Taunt.  434,  4  £.  C.  L.  156;  in  parol  the  issues  must  be  sent  to  the 

Landon   v.   Pickering,    2    Stra.  1215;  Circuit  Court,  or  to  some  other  appro- 

Prodot  V.  McCaleb,  24  Miss.  169.  priate  tribunal,  to  be  tried." 

Faoti  Relied  On  iboiild  be  Stated. — A  8.  Beardsley  v.  Smith,  139X11.  390. 

plea  to  a  writ  of  error  which  simply  See  also  Smucker  v,  Larimore,  21  111. 

avers  that  the   errors  were  released,  267. 

without  stating  in  what  manner,  or  Snffloie&t    Conslderatloii. — ^The    for- 

whether  by  deed,  by  parol,  or  by  acts  bearance  of  the  plaintiff  to  execute  the 

in  paisy  is  too   general.       It    should  writ  of  habere  facias  possession  was 

state  the  facts   relied  on  as  a  release  held  a  good    consideration.      Barnes 

of  errors.     Corwin   v.  Shoup,  76  111.  v.  Moody,  5  How.  (Miss.)  636. 

246.  Release  Exeouted  for  IQJiiiiotloii. — ^A 

Reply  or  Demurrer. — ^To  such  plea  the  release  of  errors  executed  for  the  pur- 
plaintiff  may  reply  or  demur.  Vickt;.  pose  of  procuring  an  injunction  may 
Maulding,  i  How.  (Miss.)  217.  be  pleaded  in  bar  of  a  writ  of  error,  al- 

MOtlon  to  DlmilBa. — Under  common-  though   the   injunction  had   been  re- 
law  practice  it  is  not  the  proper  sub-  fused  and  the  bill  dismissed.     Millar 
ject  of  a  motion  to  dismiss.     Vick  v.  v.  Farrar,  2  Blackf.  (Ind.)  219. 
Maulding,  i    How.  (Miss.)  217.     See  4.  Beardsley  v.  Smith,  139  Hi.  290; 
also  Baddely  v.  Shafto,  8  Taunt.  434,  4  Chamblin  v.  Blair,  58  111.  385. 
E.  C.  L.  156.  SubBoqnent  Joinder  In  Error. — Where 

Blreetton  of  lesaes.  —  Where  special  a  defendant  pleads  release  of  error,  and 
pleading  is  abolished,  and  there  is  no  fails  to  sustain  his  plea,  he  cannot  after- 
general  issue  to  try  questions  of  fact  wards  be  allowed  to  join  in  error, 
upon  a  writ  of  error,  it  may  be  compe-  Austin  v.  Bainter,  40  111.  82. 
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of  release  of  errors  can  be  made  only  upon  demurrer  to  the  plea, 
and  will  not  avail  against  a  motion  for  leave  to  withdraw  a  joinder 
in  error  and  to  file  the  plea.^ 

5.  How  lime  Triad. — ^An  issue  of  fact  upon  a  plea  of  release 
of  errors  cannot  be  tried  in  the  Supreme  Court  except  by  consent 
of  parties.  And  even  where  such  consent  is  given  the  court 
will  not  hear  oral  testimony,  but  will  only  try  the  issue  upon 
evidence  in  writing.* 

Zn.  Tims  TO  Sue  Out  THE  Wbit — 1.  Tho  Kule  Stated. — According 
to  the  early  English  decisions  a  writ  of  error  could  not  be  brought 
except  on  a  judgment  or  an  award  in  the  nature  of  a  judgment; 
hence  the  writ  would  not  He  before  judgment  given.*  Subsequent 
decisions  held  that  a  writ  of  error  might  be  brought  before  judg- 
ment rendered,  and  would  be  good,  provided  judgment  was  given 
before  the  return  of  the  writ.*  If  the  writ  were  returnable  before 
judgment  it  would  be  quashed.^  The  practice  of  suing  out  writs 
of  error  before  judgment  rendered  has  never  prevailed  in  the 
United  States,*  where  the  time  for  suing  out  such  writs  is  gov- 
erned almost,  if  not  entirely,  by  statute,  and  the  writ  should  be 
sued  out  within  the  time  limited  by  the  statute  regulating  it.^ 

1.  Clapp  V.  Reid,  40  111.  121 ;  Vick  tied  practice  to  sue  out  a  writ  of  error 

V.    Maulding,   i    How.    (Miss.)    217;  before  judgment  is  actually  signed." 

Martin  v.  Ives,  17  S.  &  R.  (Pa.)  364.  BOX  of  Bzeepttoiu. — But  a  partj  mar 

fl.  Austin  f.  Bainter,  40  111.  82.  sue  out  his  writ  of  error  before  his  biU 

Ime  wlien  Retimed  to  tbe  Trial  Court,  of  exceptions  is  signed .    Teller  v.  Wil- 

— Where  there  is  no  consent,  or  if  the  lis,  12  Mich.  384.     Contra,,  2  Tidd's  Pr. 

evidence  is  not  to  be  presented  in  writ-  863 ;  Dillon  v.  Parker,  i  Blng.  17, 8  E. 

ing,  the  court  will  direct  the  issue  to  C.  L.  381.     See  also  article  Bills  or 

be  sent  to  the  court  from  which  the  Exceptions,  vol.  3,  p.  374. 

cause  is  brought,  to  be  there  tried  by  5.  2  Tidd's  Pr.  1141;    i  Ld.  Raym. 

jury,  and  their  verdict  to  be  certified  1179;    Gould   v.  Coulthurst,   i   Stn. 

up  to  the  appellate  court.    Austin  v.  139. 

Bainter,  40  111.  82.  6.  See  sufra,  VI.   To  What  Judg- 

t.  2  Tidd's  Pr.  1140;  Co.  Litt.  288  b.  ments  the  Writ  Lies. 

4.  2  Tidd's   Pr.    1141;    Morfoot  v,  7.  Alabama. — Bohannan   v.   Watts, 

Chivers,  I  Stra.  632 ;  Jaquesv.  Nixon,  14  Ala.  574;  Binford  v.   Binford,  22 

I  T.  R.  279;  Ayres  V.  Lenthall,  i  Mod.  Ala.  682. 

112;  Bennet  V.  Nichols,  4  T.  R.  121.  Colorado. — Clayton  tr.   Cheeley,  5 

Under  English    practice,  where    a  Colo.  337. 

writ  of  error  acted  as  a  supersedeas  it  Connecticut. — Gaylord  v.  Faijne,  3 

was  customary  to  sue  out  writs  of  error  Conn.    258 ;    Allin  v.   Cook,   i  Root 

before  rendition  of  the  judgment    to  (Conn.)  54. 

prevent  issuance  of  execution  thereon,  Florida. — Alvord  v.  Little,  16  Fla. 

and  the  custom  was  held  valid.     Dut-  158. 

ton    V.    Tracy,    4    Conn.    372,  citing  Illinois. — Avery  v.  Babcock,  35  lU. 

Gravall  v.  Stimpson,  i   B.  &  P.  478;  175;    Bumap   v.   Wight,   14  111.  303; 

Jaques  v.  Nixon,  i  T.  R.  280.  Bertrand  f.  Taylor,  87  111.  238. 

In  Arnold   v.  Sandford,   14    Johns.  Iowa. — Wright  v.  Hughes,  2  Greene 

(N.  Y.)  424,  it  was  said :  "It  is    not  (Iowa)  142. 

the  signing  of  the  judgment  roll,  but  Kentucky. — Peak  v.  Bull,  8  B.  Mod. 

the  rendition  of  the  judgment,  which  (Ky.)  428;  Langhome  v.  Payne,  14  B. 

forms  the   test.     The   signing   is  the  Mon.  (Ky.)  502. 

mere  authentication  of  the  judgment.  Maryland. — Dorsey    v,   Dorsey,  4 

In  the  cases  of  Jaques  v.  Nixon,  i  T.  Har.  &  J.  (Md.)  215;  Andrews  v.  Bos- 

R.  280,  it  is  acimitted  to  be  the  set-  ley,  6  Har.  &  J.  (Md.)  99. 
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Bcftm  Bad  of  Tonau — It  may  be  prosecuted  from  a  final  judgment 
immediately  after  its  rendition  and  before  the  end  of  the  term  at 
which  it  is  rendered.^ 

8.  Bffeet  of  Statutes  Governing. — Although  the  English  rule  was 
otherwise,*  the  weight  of  authority  in  America  is,  it  is  appre- 
hended, that  the  commencement  of  a  proceeding  in  error  within 
the  time  prescribed  by  law  is  essential  to  give  the  reviewing  court 
jurisdiction  to  hear  and  determine  it,^  and  that  the  parties  may 

Massachusetts, — ^Eager  v.  Com.,  4  Fed.  Rep.  268;  Cambuston  v,  U.  S., 

Mass.  182.  95  U.  S.  285. 

Michigan. — People  v.  Van  Wagner,  Motion  In  Error — Connecticut,  —  In 

51  Mich.  171 ;  Teller  v,  Willis,  12  Mich.  Connecticut  a  statute  limiting  the  time 

384.  to  sue  out  a  writ  of  error  was  held  ap- 

Minnesota, — Furlong    v.   Griffin,  3  plicable  to  motions  in  error.     Finch 

Minn.  207;  Gerish  v,  Johnson,  5  Minn,  v,  Ives,  2±  Conn.  387. 

23.  Bj  the  **  next  Supreme  Court  of  Er- 

Missouri, — Ham  t;.  St.  Louis  Public  rors,"  to  which,  bj  statute,  a  motion 

Schools,  34  Mo.  i8x ;  Judge  v.  Judge,  in  error  is  to  be  brought,  is  intended 

38  Mo.  159.  the  next  court  after  the  filing  of  the 

JW^ra5>(a.— Clark    v,    Morgan,    21  motion,  and  not  after  the  close  of  the 

Neb.  673.  term.    Russell  v,  Monson,  33  Conn. 

Ne-w  Jersey, — State  v.  Holmes,  36  506. 

N.  J.  L.  62.  Statement  of  Time. — Where  a  statute 

A>w  Torh, — ^Manhattan  Co.  v,  Os-  or  rule  of  court  requires  a  writ  of  Er- 

good,  I  Cow.  (N.  Y.)  65.  ror  to  state  the  time  within  which  the 

Ohio. — The  Schooner    Marinda    v,  defendant  in  error  is  notified  to  appear, 

Dowlin,  4  Ohio  St.  500;  The  Schooner  the  statute  is  mandatory  and  must  be 

Marinda  v,  Swain,  4  Ohio  St.  502 ;  complied  with.    Bonner  v,  Blum  (Tex. 

Lorenz  v.  Clark,  2  Ohio  Dec.   528;  Civ.  App.  1894),  25  S.  W.  Rep.  60. 

King  V,  Penn,  43  Ohio  St.  57;  Little  Jnatlee's  Judgment — Iowa, — In  Iowa 

Miami  R.  Co.  v.  Hopkins,  19  Ohio  St.  no  time  is  prescribed  by  law  within 

279;  Cleveland,  etc.,  R.  Co.  v,  Wick,  which  a  writ  of  error  must  be  brought 

35  Ohio  St.  247;  Piatt  v,  Sinton,  35  to  a  justice's  judgment.      Porter  v, 

Ohio  St.  282 ;  Bowen  v,  Bowen,  36  Ohio  Helmick,  2  Iowa  87 ;  Mudgettt^.  Park, 

St.  314.  2  Iowa  287. 

Pennsylvan  ia . — Weil  v,  Frauenthal,  Hew  Jersey  and  Florida  Criminal  Oasee. 
103  Pa.  St.  317;  Pennsylvania  Cent.  — The  fifteenth  section  of  the  act  re- 
Ins.  Co.  V,  Gaus,  91  Pa.  St.  103.  specting  writs  of  error  (Nix.  Dig.  289) 

Tennessee,— Q9\xi  v.  Cocke,    z  Lea  applies  to  criminal  cases ;  a  writ  of  er- 

(Tenn.)  288.  ror  in  a  criminal  case  must  be  sued  out 

Texas. — Harvey  v,  Carroll,  72  Tex.  within  three  years  after  judgment  pro- 

63;  Shelley  v.  Southwick,  31  Tex.  126;  nounced.     State  v.  Holmes,  36  N.  J. 

McMillan  v.  Kelch,  16  Tex.  150;  Wat-  L.  62. 

terhouse  v.  Love,  23  Tex.  560;  Lub-  In  Florida  there  is  no  limitation  of 

bock  V.Cook,  49  Tex.  96;  Odum  v.  time  within  which  a  writ  of  error  from 

Gamer,  86  Tex.  374;  Stoner  v,  Spen-  judgments  of  the  circuit  courts  in  crim- 

cer,  32  Tex.  653;  Wright  v.  Hardie,  inal  cases  maybe  sued  out.    Collins  v, 

88  Tex.  653.  State,  33  Fla.  429;   Miller  v.  State,  15 

Washington. — Stark   v,  Jenkins,    i  Fla.  575. 

Wash.  Ter.  421.  1.  Byrne  v,  Jeffries,  38  Miss.  533. 

United  States, — Hamilton  v.  Brown,  2.  See  Brooks  v,   Norris,   11  How. 

53  Fed.  Rep.  753;  U.  S.  v.  Baxter,  51  (U.  S.)  208. 

Fed.  Rep.  624;  Scarborough  v.  Par-  8.  King  v.   Penn,  43  Ohio  St.  57; 

goud,   108  U.  S.   567;   Cummings  v.  The  Schooner  Marinda  v,  Dowlin,  4 

Jones,  104  U.  S.  419;  Mussina  v.  Cava-  Ohio  St.  500;  Little  Miami  R.  Co.  v, 

zos,  6Wall.   (U.  S.)355;  Union  Pac.  Hopkins,  19  Ohio  St.  279;  Cleveland, 

R.  Co.  V.  Colorado  Eastern  R.  Co.,  54  etc.,   R.   Co.    v.  Wick,    35    Ohio  St. 

Fed.  Rep.  22;  Arnold  v,  Woolsey,  54  247;  Piatt  v.  Sinton,  35  Ohio  St.  282; 
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not,  by  private  agreement  or  consent,  nor  by  voluntary  appearance, 
confer  upon  the  reviewing  court  power  to  hear  and  determine  a 
proceeding  in  error  commenced  after  the  time  expressly  limited 
therefor.* 

8.  Bzoeption  to  Opentioii  of  Statatoi. — No  exception  for  disability 

or  other  cause  can  be  created  or  recognized  by  the  courts  unless 

Bowen  v.   Bowen,  36  Ohio  St.  313;  which  thej  are  founded  is  repealed. 

Pendlej  t;.  State,  87  Ga.  189;   Stevens  Laffertj  v.  Shinn,  38  Ohio  St.  49; 

V.  Clark,  62  Fed.  Rep.  321;   Whiter.  O'Donnell  v.  Downing,  43  Ohio  St.  ^. 

Iowa  Nat.  Bank,  71   Fed.  Rep.  97;  U.  United  Stotas  PriAtloe.— Section  1080 

S.  XK  Baxter,  51  Fed.  Rep.  624;  Union  of  the  Revised  Statutes,  for  bringing 

Pac.  R.  Co.  v.  Colorado  Eastern  R.  writs  of  error  to  the  Circuit  and  Dis- 

Co.,  54   Fed.  Rep.  22;  Cummingrs  v.  trict  Courts,  applies   to  the  writs  of 

Jones,  104  U-  S.  419;  Stark  v,  Jenkins,  error  to  the  state  courts.    Cammings 

I  Wash.  Ter.  421 ;  Clark  tf,  Morgan,  v,  Jones,  Z04  U.  S.  419. 

21  Neb.  674.     C0ff/rA,  Haley  r.  Elliott,  Under   Rev.   Stat.   U.S.,  ^  4961,  a 

20  Colo.  199;   Clayton   v.  Cheeley,  5  cause  cannot  be  removed  from  the  Dis- 

Colo.  337;  Williams  v.  Craig,  10  Tex.  trict  to  the  Circuit  Court  unless  the 

438.  writ  is  claimed  and  notice  given  with- 

BelroMttTt      Leglaltttton  —  EflMt.  —  in  ten  days,   as  in  cases  of  appeal. 

Whether  or  not  a  statute  enacted  after  Wear  v.  Mayer,  2  McCrary  (U.  S.) 

the  rendition  of  a  final  judgment  re-  172. 

diicing  the  time  within  which  a  writ  Under  Rev.  Stat.  U.  S.,  §  999.  re- 
of  error  must  be  sued  out  will  apply  quiring  that,  when  a  writ  of  error  i8 
to  such  Judgment  is  a  matter  of  doubt,  issued  by  the  Supreme  Court,  the 
There  are  rulings  which  support  both  adverse  party  shall  have  at  least  ^irtj 
sides  of  the  question.  In  Temas  and  days'  notice,  it  was  held  that  the 
Wisconsin  it  has  been  held  that  such  a  fact  that  the  citation  was  served  and 
statute  was  applicable  to  a  Judgment  made  returnable  less  than  thirty  days 
rendered  before  the  law  went  into  ef-  after  the  writ  was  granted  is  not  sof- 
feet.  Odum  r.  Gamer,  86  Tex.  374;  ficient  ground  to  dismiss  the  writ. 
Compton  t'.  Ashley  (Tex.  Civ.  App.  Seagrist  v,  Crabtree,  127  U.  S.  773. 
1895),  28  S.  W.  Rep.  924;  Smith  v,  CtoorgU. — Where  a  writ  of  error  is 
Packard,  12  Wis.  371.  In  Ohio  it  was  not  sued  out  within  the  time  defined 
held  that  a  statute  reducing  the  time  by  statute  for  bringing  up  an  tnterlocu- 
within  which  to  sue  out  a  writ  of  error,  tory  decision,  but  is  seasonable  to 
and  fixing  the  date  at  which  it  would  bring  up  the  main  cause,  it  will  not  be 
become  operative,  does  not  apply  to  dismissed,  but  the  interlocutorj  de- 
pending proceedings  in  error  taken  cision  will  not  be  reviewed.  Fouche 
prior  to  the  date  named,  unless  the  v,  Harison,  78  Ga.  359. 
statute  so  provided.  Canaan  Tp.  v.  1.  King  v.  Penn,  43  Ohio  St.  60; 
Board  of  Infirmary  Directors,  46  Ohio  Stevens  v.  Clark,  62  Fed.  Rep.  321; 
St.  694.  So  it  has  been  held  that  a  Connecticut  F.  Ins.  Co.  v.  Oldcndorffi 
statute  enacted  after  the  time  for  tak-  73  Fed.  Rep.  88 ;  Stark  v,  Jenkins,  i 
ing  an  appeal,  or  suing  out  a  writ  of  Wash.  Ter.  421 ;  Clark  v,  Morgan,  ai 
error  to  a  judgment,  has  expired,  and  Neb.  674. 

which  extends  the  time  for  doing  so,  Wbat  maylM  Waived. — In  Stevens «?. 

will  enable  a  party  to  take  an  appeal  Clark,  62  Fed.  Rep.  321,  it  was  said: 

or  sue  out  a  writ  of  error.     Hender-  "  The  true  line  of  distinction  running 

son,  etc.,  R.  Co.  v.  Dickerson,  17  B.  through    the    cases   is  between  facts 

Mon.  (Ky.)  173;  Davis  V.  Ballard,  I  J.  which    are    jurisdictional   and  those 

J.  Marsh.  (Ky.)  563;  Alvord  v.  Little,  which  arenot.    The  issuance  of  the  writ 

16  Fla.  158.    But  a  decision  in  Alabama  and  filing  it  with  the  court  below  within 

maintains  the  contrary  view.     Davis  the  time  prescribed  by  law  are  jurisdic- 

V.  Pender,  Minor  (Ala.)  57.  tional,  and  cannot  be  waived.   Tlieyare 

Repeal  of  Btatntec. — ^A  writ  of  error  the  only  means  known  to  the  law  for 

is  a  "proceeding"  within  the  mean-  bringing  up  for  review  cases  at  laW| 

ing  of  a  statute  which  saves  proceed-  but  any  mere  irregularity  in  getting 

ings  pending  when  the  statute  upon  up  the  record  may  be  waived." 
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expressly  provided  for  in  the  statute  limiting  the  time.  The 
statute  which  creates  the  limitation  must  also  create  the  exce]>- 
tion.*  These  statutes  are  not  strictly  statutes  of  limitation,* 
hence  exceptions  created  by  general  statutes  of  limitations  appli- 
cable to  original  proceedings  do  not  apply  to  a  separate  statute 
limiting  the  time  to  sue  out  a  writ  of  error,  unless  it  is  expressly 
so  provided.* 

1.  Arkansas, — State  Bank  v,  Mor-        A  contrary  construction  was,  how- 

ris,  13  Ark.  291.  ever,  adopted  in  later  cases  in  Kentucky 

Mississippi. — Butler  v,    Craig,    27  arising    under   a    subsequent    statute 

Miss.  628;    Robertson   v.  Alfoi^,    13  (Feb.   8,    1816)  containing  the   usual 

Smed.  &  M.  (Miss.)  510.  exceptions  in  favor  of  persons  under 

Texas. — Harvey  v.  Carroll,  72  Tex.  disability,   and   it  was  held   that  the 

63.  disability  of  one  of  the  joint  plaintiffs 

Penons    under    Dl8a]>Ulty. — Persons  in  error  does  not  prevent  the  operation 

under  disabilities,  as  infants,  married  of  the  act  as  a  bar  to  the  joint  action, 

women,  etc.,  cannot  be  relieved  from  May  i'.  Marshall,  2  Litt.   (Ky.)  147; 

the  operation  of  the  statute  unless  ex-  Holliday  v.  Hickman,  6  T.   B.   Mon. 

pressly    excepted    therein.      May    v.  (Ky.)    377;    Banton   v.   Campbell,    2 

Marshall,  2  Litt.  (Ky.)  147.  Dana  (Ky.)  421. 

Blltet  of  Statnte. — ^The  effect  of  a  So  where  a  husband's  right  to  pros- 
statute  of  limitations  removing  the  bar  ecute  a  writ  of  error  jointly  with  his 
in  cases  of  disability  is  to  extend  the  wife  is  barred,  the  wife  cannot,  under 
time  for  suing  out  the  writ  until  the  a  statute  allowing  recusant  copardes 
time  defined  after  the  removal  of  to  be  made  defendants  in  error,  sue 
the  disability.  Persons  under  disability  out  a  writ  of  error  by  her  next  friend 
are  not  barred,  therefore,  from  suing  and  make  her  husband  a  defendant  in 
out  the  writ  after  the  expiration  of  the  error.  Garrett  v.  Cocke,  8  Baxt. 
general  time  defined  by  the  statute  and  (Tenn. )  274. 

before    their    disability    is    removed.  2.  State  Bank  z;.  Morris,  13  Ark.  291 ; 

Ridgely  v,  Bennett,   13  Lea  (Tenn.)  State  v.  Kroner,  2  Tex.  492;  Walker 

209;     Caldwell    v.    Hodsden,    i    Lea  v.  Taul,  i  Tex.   App.  Civ.  Cas.,  §  31 ; 

(Tenn.)  305.  Cunningham  v.  Perkins,  28  Tex.  488; 

When  the  Dlsahmty  1b  EffBctual. — ^No  Ryan  v.  Flint,  30  Tex.  384. 

disability  will  suspend  the  operation  8.  State  Bank  v.  Morris,  13  Ark.  291. 

of  the  statute  unless  it  exists  when  the  In  Trim   v.  McPherson,  7   Coldw. 

cause  of  action  accrues;  and  when  the  (Tenn.)  15,  it  was  said :  ''A  proceeding 

statutes  begin  to  operate  no  disability  by  a  writ  of  error  is  often  spoken  (» 

subsequently  arising  will  suspend  its  as  being  an  action,  or  in  the  nature  of 

running.      McDonald   v.  Hovey,  no  an  action,  and  in  this  view  the  statute 

U.  S.  019.  limiting  the  time  within  which  such  a 

Joint  Platntlff  Im  Error. — In  Kennedy  writ  may  besued  out  mightnot  inappro- 

V.  Duncan,   Hard.    (Ky.)   373,  it  was  priately  be  termed  a  statute  of  limita- 

held  that  where  the  statute  of  limita-  tion.     But  this  term   is    not  usually 

tions  excepted  persons  under  disability  applied  to  the  statutes  regulating  appel- 

from  its  operations  until  a  disability  late    proceedings.''     Accordingly,    it 

was  removed,  all  those  who  must  of  was  held  that  the  statute  regulating 

necessity  join  with  the  person  under  time  to  sue  out  a  writ  of  error  is  not 

disability  were  so  relieved  from  the  subject  to  the  control  of  the  general 

operation  that  they  might  be  joined  as  statute  affecting  limitations, 

plaintiffs  in  error  by  such  party  at  any  Applloalile  to  Procee<ll]igt1>7  State. — ^A 

time  before  the  statute  had  run  as  to  statute  limiting  the  time  in  which   a 

him.     To  the  same  effect,  see  Calla-  writ  of  error  may  be  sued  out  includes 

ghan  V.  Carr,  2  Litt.  (Ky.)  153.    The  the  state,  although  a  general  statute  of 

same  rule  obtains  in  Ohio  under  the  limitations  does  not.    State  v.  Kroner, 

practice  obtaining   before   the   aboli-  2  Tex.   492;  Walker  v.  Taul,  1  Tex. 

tion   of  writs  of    error,    Wilkins    v.  App.  Civ.  Cas.,  §  31. 

Philips,  3  Ohio  49;  and  in  Texas j  Har-  Constmctlon. — Acts  of  limitation  will 

vey  V,  Carroll,  72  Tex.  63.  be  strictly  construed,  and  cases  not 
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OuB0t  b«  Szfendfd. — And  where  a  class  is  excepted  from  the  effect 
of  the  statute  it  cannot  be  extended  by  the  will  of  the  court.^ 

Put  Szooptod. — Where  the  plaintiff  in  error  is  within  the  excq>- 
tion  of  the  statute  he  may  sue  out  the  writ  although  it  has  expired 
as  to  other  joint  parties  below,  not  under  disability.* 

4.  When  Statute  Begins  to  &un. — This  question,  it  is  apprehended, 
depends  almost  entirely  upon  the  wording  of  the  statute  prescrib- 
ing the  limitation.  In  some  jurisdictions  the  statute  does  not 
begin  to  run  until  "entry"  of  the  judgment*  while  in  others  it 
runs  from  the  date  of  the  rendition  of  the  judgment.^ 

clearly  within  the  scope  of  the  statute  long  v.  Griffin,  3  Minn.  307;  Haines 

cannot  beheld  to  be  included.    Asdell  v.  Paxton,  5  Minn.  442;  Hornick  v. 

V,  Sutherland,  Peck  (Tenn.)  118.  Maguire,  47  Neb.  826;  Ward  v.  Urm- 

Ihmc  pra  Tone. — A  writ  of  error  can  son,  40  Neb.  695. 

only  be  is&ued  and  served  nunc  pro  lUwnlwIon  to  Lower    OoorL— In  the 

tunc  where  the  failure  to  act  season-  United  States  Court  of  Appeals  the 

abljr,  as   required  bj  statute,   is  due  court  may  refuse  to  pass  on  the  ques- 

to  official  neglect  alone.     Knight  v,  tion  whether  the  judgment  below  was 

Towles,  33  Fla.  473.  of  such  a  final  character  that  it  would 

1.  Davenport  v.  Hannibal,   lao  Mo.  support  a  writ  of  error;  but   maj, 

150;  Prideaux  v.  Webber,  i  Lev.  31.  where  peculiar  circumstances  render 

S.  Wells  V,  Wells,  4  T.   B.    Mon.  a  decision  on  the  question  more  ap- 

(Ky.)  154.  propria te  to  the  lower  court,  remit  the 

Pxooodiiro. — Where  the   statute   has  record  to  the  trial  court  to  pass  on  the 

run  against  all   parties  except  those  question   of  finality.      Blumentfaal  v. 

under  disabilitj,  as  infants,  etc.,  the  Shaw,  70  Fed.  Rep' 801. 

latter,   to  obtain  the  allowance  of  a  t.  Brown  v.   Clark,  31   Kan.  521; 

writ  of  error,  must   present  a  sworn  Lammev.  Schilling,  35  Kan.92;  Djal 

petition  setting  up  the  facts  taking  the  v»  Topeka,  35  Kan.  62 ;  Guardian  Sav. 

case    out    of   the    usual     limitations.  Bankv.  Reill7,8Mo.  App.  544;Borden 

Ridgelyr. Bennett,  13  Lea  (Tenn.)  206.  v.   Peoria  M.  &  F.  Ins.  Co.,  14  Mich. 

The  appellee,  seeking  to  contest  the  232;  Teller  i».  Willis,  12  Mich.  384. 

truth  of  the  facts  so  set  forth,  must  do  BflRMt  of  Motion    for   Hew  Trial.— A 

so  bj  ptea.     Ridgelj  v.   Bennett,  13  motion  for  new    trial  does  not,  as  a 

Lea  (Tenn.)  206.  general  rule,  extend  the  time  for  tak- 

A  motion  to  dismiss  admits  the  facts  ing  proceedings  in  error.    Ham  r.  St. 

of  the   petition  as  true.     Ridgely  v.  Louis    Public  Schools,   34  Mo.  181; 

Bennett,  13  Lea  (Tenn.)  206.  Hollenbeck   7'.    Tarkingtoo,   14  Neb. 

Goiiafeniotio&  of  tbe  Statute. — A  statute  430. 

exempting  persons    under    disabilitj  Contra, — Williams  v,  Jones,  69  Ga. 

does  not  require  them  to  wait  until  the  277,  757. 

disabilitj  is   removed  before  institut-  Neeoaslty  for  Motion  for  Vev  Tilal.— 

ing  the  writ  of  error.     Ridgelj  v.  Ben-  In  some  states  a  motion  for  new  trial 

nett,  13  Lea  (Tenn.)  206.  must  be  made  before  an  appeal  or  writ 

8.  Connecticut  F.  Ins.   Co.  v.  Old-  of  error  can  be  taken  to  bring  up  er- 

endorfT,  73  Fed.   Rep.  89;  Brooks  t;.  rors  occurring  on  the  trial.    See  article 

Norris,  11  How.  (U.  S.)  204;  Mussina  Nbw  Trial;  also  article  Exceptions 

V.  Cavazos,  6  Wall.  (U.  S.)  355;  Pol-  and  Objections. 

leys  V,  Black  River  Imp.  Co.,  113  U.  Effect  of  Motton  to  Yacate.— A  motion 

S.  82 ;  Hatch  v.  Coddington,  5  Blatchf.  to  vacate  a  judgment  does  not  extend 

(U.  S.)  523;  Green  v.  Van  Buskerk,  3  the  time  in  which  to  sue  out  a  writ  of 

Wall.  (U.  S.)  448 ;  Threadgill  v,  Piatt,  error.     Bucklej  v,  Sutton,38  Mich,  i; 

71  Fed.  Rep.  i ;   Klever  v.  Seawall,  65  Memphis  v.  Brown,  94  U.  S.  717. 

Fed.  Rep.  373 ;  Blumenthal  v,  Shaw,  Petfttton  for  Rebaaxiiig.— The  statute 

70   Fed.    Rep.   801;    Scarborough    v.  does  not  begin  to  run  until  a  motion  or 

Pargoud,   108   U.  S.  567;  Cummings  petition  for  rehearing,  seasonably  pre- 

V.  Jones,  104  U.  S.  419;  Humphrey  i\  sented  and  entertained,  has  been  dis- 

Havens,  9  Minn.  318,  overruling^  Fur-  posed  of.    Aspen  Min.,etc.,Co.r.  Bil* 
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6.  How  Statute  Availed  of. —  Under  strict  practice  the  defense 
of  the  statute  cannot  be  interposed  by  a  motion  to  dismiss.^  It 
must  be  availed  of  by  a  special  plea  made  at  a  preliminary  stage 
of  the  proceedings  before  issue  is  joined.^ 

By  Motion. — But  in  the  federal  courts,  and  in  many  of  the  state 
courts,  the  rule  has  been  changed,  and  a  motion  to  dismiss  will  be 
recognized  as  proper.' 

6.  When  Writ  Coiuidered  Brought.— A  writ  of  error  is  "brought," 


lings,  150  U.  S.  31 ;  Voorhees  v.  John  of  the  record  is  not  barred  the  whole 

T.  NoyeMfg.Co.,  151  U.S.  135;  North-  record  is  saved.     So  where  a  writ  of 

ern  Pac.  R.  Co.  v.  Holmes,  155  U.  S.  error  brought  up  two  decrees,  one  on  a 

137 ;   Texas,  etc.,  R.  Co.  v.  Murphy,  master's  report  stating  an  account  be- 

III  U.  S.  488.  tween  the  parties,  and  the  other  upon 

Computation  of  Time — General  Rule,  the  master's  distribution  of  assets,  it 

— When  the  computation  of  time  is  to  was  held  that  although  the  first  decree 

be  made  from  an  act  done,  the  day  on  was   barred   by  the  statute,   the   last 

which  the  act  was  done  must  be  in-  decree   being  within  time   the  whole 

eluded,  but  when  the  computation  is  record  was  saved.     Snyder  v.  Hall,  10 

to   be  from    the    day  itself,  and  not  111.  App.  335. 

from   the  act  done,  then  the  day  on  3.  Haley  v.   Elliott,  ao  Colo.   199; 

which    the    act   was   done    must    be  Brown  7^  Clark,  31  Kan.  531 ;  Brooks 

excluded.      Chiles    v.    Smith,    13   B.  v.  Norris,  11  How.  (U.  S.)  208;  French 

Men.  (Ky.)  461 ;  Smith  v.  Gale,  137  U.  v.  English,  7  Neb.  124;  Clark  r.  Mor- 

S.  577.  gan,  21  Neb.  673;  Cleveland,  etc.,  R. 

Michigan. — In  computation  of  the  Co.  v,  Wick,  35  Ohio  St.  247;  The 
time  the  day  of  issue  must  be  ex-  Schooner  Marinda  f.  Dowlin,  4  Ohio 
eluded  and  the  return  day  included.  St.  500;  Little  Miami  R.  Co.  v.  Hop- 
Doyle  V,  Mizner,  41  Mich. 549.  kins,  19  Ohio  St.  279;  Tellers.  Willis, 

lasnanco  after  an  Elapaod  Period. —  12  Mich.   268;   Compton    v.    Ashley 

Where  no  writ  can  be  issued  until  a  (Tex.  Civ.  App.  1895),  ^^  S.  W.  Rep. 

certain  period  has  elapsed,  either  the  924;  Pendley  v.  State,  87  Ga.  189. 

day  of  the  act  from  which  the  period  In  Brooks  v.  Norris,   11   How.  (U. 

begins  to  run  or  the  day  on  which  it  S.)  208,  it  was  said  :  **According  to  the 

is  filed  must  be  excluded ;  both  can-  English  practice  the  defendant  in  error 

not  be  counted.     Frantz  v,  Kaser,  3  must  avail  himself  of  this  defense  by 

S.  &  R.  (Pa.)  395.  plea.     He  cannot  take  advantage  of  it 

1.  Haley  v.  Elliott,  20  Colo.  199;  by  motion;  nor  can  the  court  judi- 
Burnap  v,  Wight,  14  111.  303;  Higgs  daily  take  notice  of  it,  as  the  limi- 
ts. Evans,  2  Stra.  837.  tation  of  time  is  not  an  objection  to 

2.  Connecticut. — Allin  v.  Cook,  i  the  jurisdiction  of  the  court.  It  is 
Root  (Conn.)  54.  a    defense    which    the    defendant    in 

Illinois, — Burnap  v.  Wight,  14  111.  error  may  or  may  not  rely  upon,  as  he 

303.  himself  thinks  proper.     But  accord- 

Massachusetts. — Eager  v.  Com.,  4  ing  to  the  established  practice  of  this 

Mass.  182.  court,  he  need  not  plead  it,  but  may 

Nevf    Tork. — Acker  v,   Ledyard,  I  take  advantage  of  it  by  motion." 
Den.  (N.  Y.)  677 ;   Fleet  v.    Youngs,  So  in  Ohio  it  is  said  that  the  ques- 
II  Wend.  (N.  Y.)  522 ;  Keefer  v,  Keef-  tion  whether  the  statute  has  been  com- 
er, 2  How.  Pr.  (N.Y.  Supreme  Ct.)  69.  plied  with  is  to  be  determined  by  the 

England. — Higgs  v,  Evans,  2  Stra.  record,  and  no  plea  is  required  setting 

837.  up  the  lapse  of  time  as  a  bar.     Cleve- 

Keaaon  for  Bole. — The  reason  given  land,  etc.,  R.  Co.  t'.  Wick,  35  Ohio  St. 

for  the  rule  was  that  the  defendant  in  247. 

error  must  plead  in  bar,  so  as  to  enable  Bole  Dlaeretlonary.  —  Courts    have 

the    plaintiff  in   error    to    reply    the  power  to  change  the  practice,  so  as  to 

exceptions   in    the   statute.     Fleet   v.  allow  the  statute  to  be  availed  of  on  a 

Youngs,  II  Wend.  (N.  Y.)  526.  motion  to  dismiss.     Fleet  v.  Youngs, 

Plea mmiiitble.— Where  any  portion  11  Wend.  (N.  Y.)  526. 
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so  as  to  terminate  the  running  of  the  statute  of  limitations,  where 
filed  in  the  ofBce  of  the  clerk  of  the  court  rendering  the  judgment 
sought  to  be  reviewed.^  The  day  when  the  writ  of  error  is  issued 
by  the  clerk,  or  tested,  is  immaterial,^  and  so,  where  seasonably 
brought,  is  the  failure  to  serve  process  before  the  expiration  of 
the  time  for  suing  out  the  writ.'  Filing  removes  the  record  and 
transfers  jurisdiction  to  the  appellate  court.^ 

Zm.  AFPUOATIOV  IOB  TKB  WXIT— 1.  C0]lte]ltS-~Ia  eiMnL--To 


1.  Florida. — Sammis  v,  Wightxnan,  Orr,   i6  Ohio  St.   385;    Buckingham 

35  Fla.  552 ;  Orlando  First  Nat.  Bank  v.   Commercial    Bank,    21    Ohio  St 

V.  King,  36  Fla.  35;  Crippen  v.  LIy-  131. 

ingstun,  13  Fla.  638.  Kaana. — A  proceeding  in  error  is 

Louisiana. — State  v.   Judge,  33  La.  not  deemed  commenced  in  Kansas  on 

Ann.  1389.  the  mere  filing  of  a  petition  in  error, 

United  States. — Brooks  v.  Norris,  without  the  issuance  or  waiver  of  a 

II  How.  (U.  S.)  304;  Mussina  t>.  Cava-  summons.    St.  Louis,  etc.,  R.  Co.  v. 

SOS,  6  Wall.  (U.  S.)  360.  Rierson,  38  Kan.  359. 

PraottM  iB  Tttzu. — In  Texas,  in  prac-  It  commences  at  the  date  when  the 

tice,  the  writ  of  error  does  not  issue  summons  in  error  is  issued.    Thomp- 

at  all.     The  point  of  time  at  which  it  son  v.  Wheeler,  etc.,  Mfg.  Co.,  29  Kan. 

would  properly  be  issued,  if  issued  at  476 ;  Smith  County  v.  Lahore,  37  Kan. 

all,  would  be  upon  filing  the  petition  480. 

and  bond.  That,  then,  may  appropri-  Oodefeadaata.  —  Under  Kan.  Civ. 
ately  be  taken  as  the  time  when  the  Code,  ^  30,  a  proceeding  in  error  is  to 
writ  is  granted,  whether  it  be  formally  be  deemed  commenced  as  to  all  code- 
issued  or  not.  Crunk  v.  Crunk,  33  fendants  in  error  when  the  summons  in 
Tex.  605.  error  is  served  upon  one,  so  far  as  the 

Helirmika.— Under    Code  Civ.   Pro.  statute    of    limitations   is  concerned. 

Nebraska^  §  586,  a  transcript  of  the  Barber  Asphalt  Paving  Co.  t;.  Botsford, 

record  must  be  filed  with  tlie  petition  50  Kan.  331. 

in  error,  as  it  is  the  foundation  of  the  The    same    rule    obtains   in    Ohio. 

jurisdiction  of  the  appellate  court,  and  Buckingham  v.  Commercial  Bank,  ai 

consequently    where  the  summons  in  Ohio  St.    131 ;  Sidener  v.  Hawes,  37 

error  is  issued  and   served  after  the  Ohio  St.  533;  Secor  r.  Witter,  39 Ohio 

petition  in   error  is  filed,  and  before  St.   318;   Athens   First  Nat  Bank  f. 

the  transcript,  the  appellate  court  will  Green,  40  Ohio  St.  438. 

dismiss  the  proceeding.     Garneau   v,  2.  Sammis  v.   Wightman,    25  Fla. 

Omaha  Printing  Co.,  43  Neb.  847.  553;   Brooks  v.  Norris,  11  How.  (U. 

The  summons  in  error  must  be  is-  S.)  304;  Mussina  r.  Cavaaos,  6  Wall, 

sued  within  a  year,  or  the  defendant  to  (U.  S.)  355;  Scarborough  v.  Pargoud, 

a  petition  in  error  must  enter  a  general  108  U.  S.  567 ;  Cummings  v.  Jones, 

appearance;  otherwise  no  jurisdiction  104  U.  S.  419. 

is    acquired    by  the   Supreme    Court.  8.  Burnap  t'.  Wight,  14  111.  303. 

Benson  v.  Michael,  39  Neb.  131 ;  Baker  In  PemisylTaiiia  a  writ  of  error  took 

V.  Sloss,  13  Neb.  230;  Hollenbeck  v,  effect  from  its  delivery  to  the  prothon- 

Tarkington,     14    Neb.    430;    Rogers  otary  of  the  Common  Pleas,  and  not 

V,  Redick,  10  Neb.  332;  Hendrickson  from  the  time  of  its  issuing.    Taylor 

V.    Sullivan,   28   Neb.   790;   Bemis  v.  v.  Breisch,  8  Pa.  Co.  Ct.  Rep.  286. 

Rogers,  8  Neb.  149.  4.  Mussina  v.  Cavaxos,  6  Wall.  (U. 

The  prohibition  applies  to  an  alias  S.)  355;  Scarborough  v.  Pargoud,  108 

summons.  Baker  v.  Sloss,  13  Neb.  230.  U.   S.    567 ;    Polleys  v.  Black  River 

Olilo. — A  proceeding  in  error  is  not  Imp.  Co.,  113  U.  S.  81. 

commenced  within  the  intendment  of  Bflteet  of  EemoTaL — Where  the  rec- 

Civ.  Code  Ohio,  4  523,  unless  the  peti-  ord  is  legally  removed  upon  a  writ  of 

tion  is  filed  and  tlie  appearance  of  the  error  that  is  out  of  time  the  proper 

defendants  effected  by  ser\ice  of  the  course  is  not  to  quash  the  writ,  but  to 

summons,    or    otherwise.     Bowen  v,  disregard  the    assignment  of  errors. 

Bowen,  36  Ohio  St.  313;  Robinson  v.  Camp  v.  Welles,  11  Pa.  St.  207. 
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obtain  a  writ  of  error  in  England^  it  was  necessary  to  make  appli- 
cation to  the  cursitor  of  the  county  (an  officer  or  clerk  belonging 
to  chancery  and  having  specific  duties)  where  the  venue  was 
laid  in  the  original  action.  The  cursitor  would  make  out  the 
writ  in  ordinary  cases,  as  a  matter  of  course,  upon  a  note  of  in- 
structions containing  the  names  of  the  parties,  the  nature  of  the 
judgment,  the  court  in  which  it  was  given,  and  the  time  when 
the  writ  was  intended  to  be  returnable.' 

In  some  jurisdictions  a  formal  petition  in  error  is  required  by 
statute. 

•paolilo  ATcnMiiti. — The  petition  should  describe  the  nature  and 
character  of  the  suit,  and  show  with  reasonable  certainty  what 
judgment  the  petitioner  seeks  to  revise.^     It  should  also  show  in 

1.  2  Tidd's  Pr.  1141;  Rochester  v.  of  the  judgment,  it  seems,  should  be 

Roberts,  35  N.  H.  503.  stated.     Cochrane  v.  Daj,  37  Tex.  389. 

In  New  Hampshire  writs  of  error  But  where  the  judgment  is  for  costs, 
are  procured  bj  simplj  appljine  to  it  has  been  held  that  a  writ  of  error  de- 
the  clerk  of  the  Superior  Court  of  the  scribing  the  judgment  as  '*  a  judgment 
countj  where  the  judgment  was  ren-  *  «  *  against  your  petitioner  for  the 
dered,  who  will  issue  the  writ  as  a  mat-  costs  of  said  suit,  in  favor  of  said  de- 
ter of  course  on  such  application,  no  fendants,  the  precise  amount  of  which 
preliminarj  steps  being  requisite,  petitioner  is  unable  to  state,"  is  suffi- 
Rochester  v,  Roberts,  25  N.  H.  503.  cient.     Forshej  v.  Galveston,  etc.,  R. 

Ftoilda.—**  Section  1370  of  the  Re-  Co.,  16  Tex.  516. 
vised  Statutes  provides  that  writs  of        Doeket  Namb«r  of  OanM.—- The  peti- 

error  shall  issue  on  demand  as  matter  tion  should  show  the  docket  number 

of  right.     In  what  particular  form  this  of  the  cause.     Cochrane  v.  Dajr,   27 

demand  shall  be,  and  whether  it  is  to  Tex.  389 ;  Wright  v,  Williams,  12  Tex. 

be  written  or  oral,   is  nowhere  pro-  35. 

vided  for.    The  usual  practice,  we  be-        In  Texas  the  petition  should  contain 

lieve,  is  to  file  with  the  clerk  a  written  a  copy  of  the  opinion,  statement,  and 

demand  therefor    in    the  form    of  a  conclusions  of  the  Court  of  Civil  Ap- 

pnecipe  requesting   its   issuance,  but  peals.     Missouri,  etc.,  R.  Co.  v,  Mc- 

however  this   may  be,   when  such  a  Fadden  (Tex.   1895),  3^  S.  W.   Rep. 

writ   is  properly  issued  and   served,  536. 

and  brings  a  cause  to  this  court  for  ap-        Historioal  Statement  Insnfflolent. — ^A 

peltate  review,  the  presumption  comes  mere  historical  statement  of  the  case, 

with  it  that  some  sort  of  effective  de-  without  these  elements,   is  defective 

mand  had  been  made  for  its  issi^ance,  but  amendable.     Missouri,  etc.,  R.  Co. 

and  this  court  can  have  no  such  con-  v.  McFadden  (Tex.   1895),  33  S.  W. 

cem  in  the  formality  of  that  demand  Rep.  526.   And  no  matter  stated  there- 

as  that  the  absence  of  any  tangible  in  should  be  repeated  elsewhere  in  the 

evidence  of  its  ha vinffbeen^made  could  application.      Hilliard    v.  White,   88 

furnish  a  ground  of  dismissal  of  the  Tex.  591. 

cause  from  this  court."  Orlando  First  Case  fllumld  Not  be  FoUy  Stated. — ^Ac- 
Nat.  Bank  v.  King,  36  Fla.  37.  cordinely  the  petition  should  not  con- 

S.  Hodo  V,  Mexican  Nat.  R.  Co.,  88  tain  a  full  statement  of  the  case  where 

Tex.  533 ;  Cochrane  v.  Day,  37  Tex.  sufficiently  stated  in  the  conclusions  of 

389;    Forshey  v,  Galveston,  etc.,  R.  the  Court  of  Civil  Appeals.     Hilliard 

Co.,  16  Tex.  516;  Wright  r.  Williams,  v.  White,  88  Tex.  591. 
13  Tex.  35.  Filing  Fart  of  Tranacrlpt. — The  appli- 

Defeettre  Addzeia.  —  The  address  of  cant  may  file,  as  a  part  of  his  applica- 

the  petition  for  the  writ  is  merely  form-  tion,  such  extracts  from  the  transcript 

al,  and  a  mistake  therein  may  be  ig-  of  the  trial  court  as  the  counsel  may 

nored.     Johnson  v.  McCutchings,  43  deem  proper,  and  they  may  be  consicl- 

'I^^^*  553-  ered  on  the  application.    International, 

laonnt  of  Judgment. — ^The  amount  etc.,  R.  Co.  v.  Douglass,  87  Tex.  397. 
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what  court  and  at  what  term  the  judgment  was  rendered.^  It 
should  state  the  names  of  the  parties,^  and  show  by  suitable  aver. 
ments  that  the  petitioner  is  a  suitable  plaintiff  in  error.'     It  must 

show  the  grounds  on  which  the  application  for  a  writ  of  error  is 

based,^  and  point  out  the  errors  sdleged  with  such  particularity  as 

to  enable  the  court  to  ascertain  the  precise  ruling  intended  to  be 
reviewed.* 

1.  Daugherty  i/.  Cartwright,  31  Tex.  as  guardian  to  sue  out  a  writ  of  error  to 
285.  But  the  day  of  the  term  on  which  which  he  is  not  a  partj,  he  must  not 
the  judgment  was  rendered  need  not  ontj  describe  himself  as  such,  but,  bj 
be  stated.  The  term  is  sufficient,  proper  averments  in  the  petition,  show 
Hillebrant  v.  Brewer,  5  Tex.  566.  his  character  and  interest  as  guardian. 

Motion  for  Rebearing. — In   Texas  the  Cochrane  v.  Day,  27  Tex.  385. 

petition  to  the  Supreme  Court  for  a  4.  Hodo  v.  Mexican  Nat.  R.  Co.,  88 

writ  of  error  to  the  Court  of  Civil  Ap-  Tex.  523;  Hilliard  v.  White,  88  Tex. 

peals  must  show  that  a  motion  for  the  591 ;   Alliance  Milling  Co.  9.   Eaton 

rehearing  has  been  made  in  the  latter  (Tex.  189^),  24  S.  W.  Rep.  392;  Texas, 

court,  based  on  all  the  errors  relied  on  etc.,  R.  Co.  v,  Wilson,  85  Tex.  507; 

for  the  reversal  of  judgment  by  the  Hearn  v.  Gould,  51  Md.  319;  State  v. 

writ  of  error  applied  for.     Southern  McNally,  55  Md.  560;  State  v.  Brown 

Pac.  Co.  V,  Haas,  85  Tex.  401.  (Md.  1W9),  i6Atl.  Rep.  722;  Brown  v. 

2.  Blackman  v.  Harry  (Tex.  Civ.  Rhodes,  i  Kan.  359 ;  Hilliard  v.  White, 
App.  1896),  35  S.  W.  Rep.  290;  Wright  88  Tex.  591. 

V.  Williams,   12   Tex.   36;    Owen  v.  AxgomentotlTe  AiiilgnTmnit. — ^The  as- 

Tankersly,  12  Tex.  38;  Daugherty  v,  signment  should  be  express  and  direct; 

Cartwright,  31  Tex.  284.  an  argumentative  assignment  of  error 

BMidenoe.— And  state  the  residence  is  improper.     Hodo  v.  Mexican  Nat. 

of  the  adverse  party,  where  the  statute  R.  Co.,  88  Tex.  523. 

requires  the  clerk,  on  filing  the  peti-  Be<ialTements  In  Texas. — ^And  in  Texas 

tion,  "  to  direct  the  writ  to  the  sheriff  a  statement  of  the  nature  of  the  case, 

of    the    county    where    the    opposite  that  the  errors  complained  of  affected 

party  is  alleged  to  reside."     Daugh-  only  questions  of  law,  that  their  deci- 

erty    v,    Cartwright,     31    Tex.    285;  sion  was  necessary  to  the  adjudication 

Wheeler  v.  State,  8  Tex.  228.  of  the  Court  of  Civil  Appeals,  that  they 

An  averment  in  the  petition  in  error  were  properly  presented  to  that  court, 

that  the  defendant  in  error  is  not  a  and  finally,  all  the  p>oints  on  which  the 

resident  of  the  state  will  not  authorize  writ  is  asked,  must  be  distinctly  and 

service  on  the  attorney.     Forshey  v.  separately  stated  in  the  petition.  Texas, 

Galveston,  etc.,  R.  Co.,  16  Tex.  516.  etc.,  R.  Co.  v,  Wilson,  85  Tex.  507. 

RecitaU  of  Gltiiensbip. — The  failure  Opinion. — ^The  application  should  in- 

of  the  petition  for  the  writ  of  error  to  elude,  an  opinion  filed  on   the  hear- 

aver  the  citizenship  or  noncitizenship  ing  where  necessary  to  a  proper  un- 

of  the  defendant  in  error  may  be  cured  derstanding  of  the  questions  involved, 

by  the  recital  of  the  fact  in  the  record.  Gulf,  etc.,   R.  Co.  v.  Kizziah   (Tex. 

Mills  7;.  Howard,  12  Tex.  10.  2893),  ^^  3*   ^*   ^^P*  3^^«  and  con- 

OmlBslon  of  Name  of  Party. — Where  a  elusions  of  law  or  fact  made  by  the 

petition  for  a  writ  of  error  properly  trial  court,   Texas,   etc.,   R.    Co.    v. 

describes  a  judgment  but  omits  the  Wilson,  85  Tex.  507 ;  Alliance  Milling 

name  of  a  party  fiiereto,  the  defect  may  Co.  v.  Eaton  (Tex.  1893),  ^  S.  W.  Rep. 

be  cured  by  a  proper  description  of  the  392 ;  Bauman  v,  Jaffray,  86  Tex.  617. 

parties  in  the  writ  of  error.   Summerlin  What  Not  Considored. — No    matters 

V,  Reeves,  29  Tex.  85.  will  be  considered  on  application  for 

In  Texas  only  the  names  of  the  par-  writ  of  error  other  than  such  as  are 

ties  adversely  interested  are  required  specifically  set  forth   in  it,  and  they 

to  be  stated  in  a  petition  for  writ  of  must  be  confined  to  such  matters  as 

error.      Blackman  v,  Harry  (Tex.  Civ.  were  embraced  in  a  motion  for  rehear- 

App.  1896),  35  S.  W.  Rep.  290.  ing.     Clark  v.  Gregory  (Tex.  1894.), 

8.  Cochrane  v.  Day,  27  Tex.  385.  26  S.  W.  Rep.  939. 

Aa  Qnardlan. — When  a  person  seeks  6.  Wiseman  t'.  Ziegler,4i  Neb.  886; 
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neadingi. — Neither  the  pleadings  nor  the  evidence  in  the  case 
should  be  set  out  in  full,^  and  for  gross  violation  of  the  rule  in 
this  respect  the  petition  may  be  dismissed.^ 

Amondment. — But  the  court  may  allow  the  obnoxious  petition  to 
be  amended;^  and  where  permission  to  amend  is  granted,  the 
amendment  must  be  made  within  the  time  allowed  or  the  petition 
will  be  dismissed.^ 

2.  Effect  of  Application. — The  filing  of  a  petition  for  a  writ  of 
error  suspends  all  further  action  in  the  trial  court.^ 

XIV.  PoKH  OF  THE  Writ— 1.  Contents— a.  At  Common  Law. — 
The  writ  of  error  must  describe  specifically  the  record  and  judg- 
ment, and  the  cause  wherein  such  judgment  was  given,®  and  must 
set  forth  who  are  parties  to  that  proceeding.'''    It  must  also  show  to 

Hanlon  v.  Union  Pac.  R.  Co., 40  Neb.  Brown  v.  M'Kee,  i  J.  J.  Marsh.  (K7.) 

52;  Cortelrou  v,  Maben,  40  Neb.  51a;  473. 

Hodo  V.  Mexican  Nat.  R.  Co.,  88  Tex.  Awrignnmnt  of  Errors. — It  is  improper 

523.  to  insert  an  assignment  of  errors  in 

1.  SanAntonio,  etc.,  R.  Co.  t;.  Choate  the  writ  of  error.  Thej  should  be 
(Tex.  1896),  35  S.  W.  Rep.  473,  where  stated  in  the  .fcir^yaciaj  to  hear  errors, 
a  rule  of  court  forbade  the  introduction  Peirce  v.  Adams,  8  Mass.  383. 

of  such  matter.  7.  NaoMi  of  Partlei. — All  the  parties 

Where  some  issue  arising  upon  the  must  be    described    bj  their  proper 

pleadings  is  sought  to  be  presented  to  names.     Mussina  v,  Cavazos,  6  Wall, 

the  court  a  statement  of  the  pleadings  (U.  S.)  355;  Deneale  v.  Stump,  8  Pet. 

or  their  substance  is  requisite  and  prop-  (U.  S.)  526;  Wilson  v.  New  York  L., 

er.    Texas,  etc.,  R.  Co.  v.  Wilson,  85  etc.,   Ins.  Co.,  12   Pet.    (U.  S.)   140; 

Tex.  507.  Miller  v.  McKenzie,  10  Wall.  (U.  S.) 

2.  San  Antonio,  etc.,  R.  Co.  I/.  Choate  582;  Owings  v,  Kincannon,  7  Pet.  ([U. 
(Tex.  1896),  35  S.  W.  Rep.  472.  S.)  399;  Ming  v,  Gwatkin,  6  Rand. 

litre  DesU^iiatloii. — A  mere  designa-  (Va.)   551.     See   supra,    X.   Parties, 

tion  of  the  nature  of  the  pleading  or  and  infra^  XXIII.  Amendment  of  the 

the  character  of  the  action  is  all  that  Writ, 

is  ordinarilj  proper.     Texas,  etc.,  R.  BpeoUlcatloii  of  the  Defondaiits  In  Er- 

Co.  V.  Wilson,  85  Tex.  507.  ror  UnneoeMary. —  '*  It  need  not,  how- 

3.  San  Antonio,  etc.,  R.  Co.  v.Choate  ever,  and  indeed  never  can,  show  who 
(Tex.  1896),  35  S.  W.  Rep.  472.  are  the  defendants  in  error,  for  as  to 

4.  Smith  V,  Estill  (Tex.  1894),  27  S.  them  it  has  no  office  to  perform ;  it  is 
W.  Rep.  584.  not  directed  to   or  served  upon  them, 

5.  Texas  State  Fair,  etc.,  Exposi-  nor  are  they  in  an/  way  required  to 
tion  r.  Lyon,  5  Tex.  Civ.  App.  382.  answer  to  it;  and  while  uie  party  pre- 

S.  Vance  v,  Maroney,  3  Colo.  293 ;  vailing  in  the  court  below  may  be,  and 

Rochester  v.  Roberts,  25  N.  H.  503;  in  most  cases  is,  the  defendant  in  error, 

Jaqueth  v.  Jackson,  17  Wend.  (N.  Y.)  it  is  not  invariably  so;  e, g,,  if  the  pre- 

Smyth  V,  Strader,  12  How.  (U.  vailing  party  below  die  after  judgment 


t 


.)  327;    Davenport  v,   Fletcher,  16  given,  the  executor,  where  the  judg- 

How.  (U.  S.)  X42;  Gasquett  v.  Berry,  ment  is  in  personam  for  damages  or 

6  Ark.  249.  the  like,  or  the  heir,  where  lands  are 

WbAt  Ifl  a  Bnflloiont  Deaoxlptlon. — ^A  recovered,  is  the  necessary  party  de- 
writ  which  correctly  describes  the  fendant  to  the  writ  of  error.  In  such 
nature  of  the  action,  the  parties,  the  case  the  death,  heirship,  and  the  like 
court  in  which  the  writ  was  pending,  are  averred  or  suggested,  sometimes  in 
and  the  trial  at  which  the  judgment  the  assignment  of  errors,  as  it  seems, 
or  decree  was  rendered,  is  sufficiently  but  more  frequently  in  the  scire  facias 
certain.  It  need  not  be  so  minute  to  hear  errors,  and  at  one  of  these 
as  to  preclude  the  possibility  of  there  stages  in  the  process  are  set  fdrth,  for 
being  any  other  record  resembling  the  first  time,  the  names  of  those  whom 
that    required    to    be    brought    up.  the  party  complaining  would  call  upon 
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whose  injury  the  error  alleged  has  intervened,  and  that  the  parties 
so  natned  are  the  plaintiffs  in  error,^  and  it  must  command  the 
justice  to  whom  it  is  directed  to  return  the  record  thereof,  and  all 
things  pertaining  thereto,  to  the  appellate  court.* 

b.  Under  Statutes. — If  a  statute  prescribes  what  the  writ 
shall  contain,  the  provisions  thereof  must  be  closely  followed.* 

Substantial  Compliance. — But  an  exact  and  literal  compliance  is  not 
required,    A  substantial  compliance  will  be  sufficient.* 

2.  Signature  and  Teste. — The  writ  should  be  tested  by  the  chief 
justice  of  the  court  of  errors,  unless  otherwise  provided  by 
statute,^  and  should  be  signed  by  the  clerk  of  the  same.* 

to  respond   to  his    complaint.     It   is  art.  1394}  the  writ  of  error  must  slate 

manifest,  therefore,  that  the   defend-  the  time  within  which  the  defendant 

ant  in  error,  who  conceives  himself  en-  in  error  is  notified  to  appear.     Morriss 

titled  to  be  relieved  of  the  burden  of  v.  Grapevine  (Tex.  Civ.  App.  1894), 

sustaining  the  record,  should  address  25  S.  W.  Rep.  60. 
his  motion  to  the  scire  facias  if  he  ap-        Georgia. — The    constitution    confers 

pears  in  pursuance  tliereof,  or  to  the  no    jurisdiction    upon    the    Supreme 

assignment  of  errors  where  he  appears  Court,  save  for  the  trial  and  determina- 

voluntarily.     The  motion  is  therefore  tion  of  writs  of  error  from  the  Superior 

inappropriate;  all  the  causes  assigned  and  City  Courts.   The  writ  of  error  pro- 

thereunder  are,  in  point  of  law,  impos-  vided  for  by  statute  prior  to  tlie  Act  of 

sible.   The  writ  of  error  can  neither  fol-  1889  was  abolished  bj  that  act,  and  a 

low  nor  depart  from  the. <ff/VtfyV<'f/rt5,  as  new  and  different  one  prescribed,  an 

to  the  parties  defendant  in  error,  nor  essential  part  of  which  is  a  clause  in 

bring   to  this   court  either  the  parties  the  judge's  certificate  showing  that  the 

below   or  different   parties."      Vance  bill  of  exceptions  specifies  all  of  the 

V.  Maroney,  3  Colo.  294.  record  material  to  a  clear  understand- 

1.  Vance  v.  Maroney,  3  Colo.  293.  ing  of  the  errors  complained  of,  or  else 

2.  Rochester  v.  Roberts,  25  N.  H.  that  none  of  the  record  is  material. 
503.  Pendley  v.  State,  87  Ga.  186. 

Requirement  of  Return. — It  was  held  United  States  Courts. — ^The  appellate 

not  a  valid  objection  to  a  writ  of  error  regulations    established  by  the  New 

to  remove  a  case  from  a  Court  of  Ses-  York   Code   Civ.    Pro.   do  not   regu- 

sions  that  it  does  not  require  a  return  late  writs  of  error  brought  in  United 

of  the  judgment  below,  or  a  return  of  States  courts  sitting  within  the  state, 

the  proceedings  on  the  indictment  **  if  Whalen  v.  Sheridan,  10  Fed.  Rep.  661. 

judgment  be  thereupon  given."     It  is  4.  Lytle  i*.  Territory,  i  Wash.  Ter. 

sufficient  if  the  writ  in  terms  commands  435. 

that  the  record  and  proceedings  (which  6.  Mussina  v.  Cavazos,  6  Wall.  (U. 

include  the  judgment, if  any  be  given)  S.)  357;  Germain  v.  Mason,  154  U.S. 

be  certified  to  the  Supreme  Court,  and  587 ;  Wells  v.  McGregor,  13  Wall.  (U. 

theansweroftlie  Court  of  Sessions  sets  S.)   188;    Demoss  v.  Camp,  5  How. 

forth  the  indictment,  the  trial,  the  ex-  (Miss.)  516;  Orlando  First  Nat.  Bank 

ceptions,  the  findings  of  the  jury,  and  v.  King,  36  Fla.  25. 

the  judgment  of  the   court  thereon.  Void  WWt — U.  S.  Supreme  Court. — A 

Phillips  V,  People,  57  Barb.  (N.  Y.)  353.  writ  of  error  from  the  U.  S.  Supreme 

Setting  Out  Return  Day. — The  writ  of  Court  to  a  territorial  Supreme  Court, 

error  should  set  out  the  return  day,  bearing  the  teste  of  the  clerk  of  the  Su- 

Sea  V.  Connecticut  Mut.  L.  Ins.  Co.,  preme  Court  of  the  territory,  instead 

154  U.  S.  659,  but  a  failure  to  set  it  out  of  the  Chief  Justice  of  the  U.  S.  Su- 

is  amendable.     De  Sylva  v.  Henry,  3  preme   Court,   is   void.     Germain  r. 

Port.  (Ala.)  132.     See  article  Amend-  Mason,  154  U.  S.  587 ;  Wells  v.  Mc- 

MENTs,  vol.  I,  p.  458.  Gregor,  13  Wall.  (IJ.  S.)  188. 

3.  D/iggs  V,  Higgins,  19  Fla.  103;  6.  Rochester  v.  Roberts,  25  N.  H. 
Hall  V,  State,  21  Ga.  148;  Lovingood  504. 

V.  Roberts,  89  Ga.  417.  Where  Amendable. — Where  a  writ  of 

In    Texas i  under  Acts   1892,   p.  44,     error  from  tlie  U.  S.  Suprepie  Court 
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3.  Seal.— The  writ  must  be  authenticated  duly  by  the  seal  of 
the  court  from  which  it  issues,^  unless  the  want  of  one  can  be 
supplied  by  amendment,  or  a  statute  provides  otherwise.* 

XV.  Allowahge  op  the  Writ — 1.  Necessity  for — a.  In  Civil 
Cases. — Under  the  English  practice  no  allowance  of  a  writ  of 
error  was  necessary  in  civil  cases,  as  the  writ  was  one  of  right,  and 
grantable  ex  debito  justitm?  In  this  country  also  no  allowance 
of  the  writ  is  necessary  in  a  civil  case,  unless  made  so  by  statute.^ 

Stotntory  Bequirement. — Where  an  allowance  is  required  by  statute, 
failure  to  comply  renders  the  writ  a  nullity,  and  no  jurisdiction  is 
conferred.* 

to  a  state  appellate  court  is  signed  by  **  With  us  the  English  idea  of  al- 
the  clerk  of  the  state  court,  instead  of  lowance  of  the  writ  is  seldom  complied 
bj  the  clerk  of  the  U.  S.  Supreme  with  beyond  the  receipt  of  it  by  the 
Court  or  U.  S.  Circuit  Court  for  the  clerk  ofthe  court  to  which  it  is  directed, 
proper  district,  the  defect  is  amendable  The  filing  it  with  him,  and  his  enter- 
under  §  1005,  Rev.  Stat.  U.  S.  Miller  ing  the  receipt  of  it,  is  an  allowance, 
V,  Texas,  153  U.  S.  535.  and  stays  execution  if  bail  be  in." 
See  infra^  XXIII.  Amendment  of  Van  Antwerp  x'.  Newman,  4  Cow.  (N. 
the  Writ.  Y.)  84. 

1.  Overton  r;.  Cheek,  22  How.  (U.  S.)  No  formal  allowance  by  the  Circuit 
46;  Texas,  etc.,  R.  Co.  v.  Kirk,  iii  U.  Court  of  the  United  States  of  a  writ  of 
S.  486.  error  from  the  Supreme  Court  of  the 

2.  Cotter  v,  Alabama  G.  S.  R.  Co.,  United  States  to  review  a  judgment  of 
61  Fed.  Rep.  750.  See  f»/>a,  XXIII.  that  court  is  required.  The  writ  issues 
Amendment  of  the  Writ,  in  the  proper  case  as  a  matter  of  right, 

S.  a  Tidd's    Pr.    1134;  Christie   v,  but  \vhen  sued  out  security  must  be 

Richardson,'  3  T.   R.  78.     See  sufra^  given   and  a  citation  to  the  adverse 

IV.  3.  As  a  Writ  of  Right.  party  signed.     Exp.  Virginia  Com'rs, 
Meaning  of  Allowance  aa  Used  In  Ens-  112  U.  S.  177;  Davidson  i*.  Lanier,  4 

Ush  Casee.—**  The  English  books  speak  Wall.  (U.  S.)  447. 
much  of  allowing  a  writ  of  error,  but        Practice  In  U.  8.  Ck>nrta. — A  writ  of 

this   does  not  mean    a    judicial    act.  error  to  the  highest  court  of  a  state 

There   the  writ  is   delivered    to    the  must  be  allowed  either  by  a  justice  of 

clerk  of  the  errors,  who  enters  its  re-  the  U.  S.  court  or  by  a  judge  of  such 

ceipt,  whereupon  the   party    takes   of  statecourt.   Northwestern  Union  Pack- 

him  a  note  or  certificate  that  he  has  et  Co.  v.  Home  Ins.  Co.,  154  U.S.  588. 

allowed  the  writ.     This  is   what  the  See  also  Callan  v.  May,  2  Black  (U, 

books  mean  when   they  speak   of  al-  S.)  541 ;  Warner  v.  Texas,  etc.,  R.  Co.. 

lowance."     Van  Antwerp  xk  Newman,  54  Fed.  Rep.  920;  Butler  v.  Gage,  138 

4  Cow.  (N.  Y.)  84.     See  also  Gravall  U.  S.  55;  Barrel  v.  Western  Transp. 

V.  Stimpson,  i  B.  &  P.  479,  note  <7;  Co.,  3  Wall.  (U.  S.)  424;  Gleason  v, 
Payne  v.  Whaley,  2  B.  &  P.  137;  Florida,  9  Wall.  (U.  S.)  779,  and  note, 
Meriton  v.  Stevens,  Barnes  205 ;  Sykes  784. 

V.  Dawson,  Barnes  209.  **  Writs  of  error  to  state  courts  have 

4.  Anonymous,    16    N.    J. .  L.  271 ;  never  been  allowed  as  of  right.     It  has 

Rochester  i'.  Roberts,  25  N.  H.  501.  always  been  the  practice  to  submit  the 

"  It  is  not  necessary  that  a  writ  of  record  of  the  state  courts  to  a  judge  of 

error  should  be  allowed  by  a  judge,  this  court,  whose  duty  has  been  to  as- 

It  is  a  writ  of  right ;  and  the  proper  certain  upon  examination  whether  any 

officer  is  bound  to  issue  it,  of  course,  question,  cognizable  here  upon  appeal, 

on  the  application  of  the  party."   Van  was  made  and  decided  in  -the  proper 

Antwerp  r.  Newman,  4  Cow.  (N.  Y.)  court  of  the  state,  and  whether  the  case, 

84.     See  also  Craig  r.  Scott,  i  Wend,  upon  the  face  of  the  record,  will  justify 

(N.  Y.)  35;  Huse  V.  Grimes,  2  N.  H.  the  allowance  of  the  writ."     Twitchell 

210;  Pembroke  v,  Abington,  2  Mass.  v.  Com.,  7  Wall.  (U.  S.)  324. 

142;  Weiskopb   v.  Dibble,  18  Fla.  22;  6.  Hillhouse  v.  Dunning,  7  Conn. 

Marsh  v.  Com.,  16  S.  &  R.  (Pa.)  319.  139;    Wright  v.  State,  32  Fla.  472; 
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b.  In  Criminal  Cases.— Under  the  English  practice  writs  of 
eifor  in  cases  of  misdemeanor  were  grantable  as  of  right  on  prob- 
able cause  shown  to  the  attorney-general.^  In  capital  cases,  how- 
ever, the  writ  was  held  to  be  a  matter  of  favor,  and  not  of  right.^ 
As  to  the  necessity  of  an  allowance  of  a  writ  of  error  in  criminal 
cases,  the  practice  in  this  country  varies  in  the  different  states. 
In  some  of  these  it  is  held  that  in  criminal  cases  writs  of  en-or  do 
not  issue  without  a  judicial  order  allowing  them ; '  in  some  the  writ 
must  be  specially  allowed  on  cause  shown,^  or  by  consent  of  the 
attorney-general,'  while  in  other  states  it  is  held  that  a  party  is 

State  V,  Newman,  24  Fla.  39;   Loftin  In  Gapttal  Caaai. — By  statute  in  AVt: 

V.  State,  II  Smed.  &  M.  (Miss.)  358.  Tor  kit  was  formerly  held  that  a  writ  of 

Cau&Mtleiit. — The   statute   of   Maj,  erroruponajudgment  rendered  on  anv 

1823,  relating  to  motions  in  error,  is  indictment  for  a  capital  offense  could 

satisfied  when  there  is  an  allowance  of  not  be  issued  unless  allowed  bj  one  of 

the  motion  and  a  recognizance  for  the  the   justices  of  the  Supreme  Court 

security  of  the  adverse  party,  without  Stout  t».  People,  4  Park.  Cr.  Rep.  (N. 

regard  to  the  order  in  which  these  acts  Y.  Supreme  Ct.)  132.    See  aUo  Peo- 

succeed  each  other.    Hillhouser.  Dun-  pie  r.  Rogers,  13  Abb.  Pr.  N.  S.  (N. 

ning,  7  Conn.  139.  Y.  Supreme  Ct  )  370;  Colt  r.  People, 

Oertlfleate  by  PuIom  Judce.— Where  i  Park.  Cr.  Rep.  (N.  Y.)6ii. 

application  was  made  to  one  of  the  4.  Marsh  7\  Com.,  16  S.  &  R.  (Pa.) 

puisne  judges  of  the  Common  Pleas,  319;  Com.  r.   Immell,  6  Binn.  (Pa.) 

during  the  absence  from  the  county  of  403;  Com.  r.  Meyer,  2  S.«!t  R.(Pa.)453; 

the  first  judge,  for  a  certificate  under  Sheffer    r.    Rempublicam,   3  Yeates 

the  Act  of  May  26,  1836,  relating  to  (Pa.)  41 ;  Com.  t*.  Profit,  4  Binn.  (Pa.) 

writs  of  error  in  causes  originating  be-  424 ;  Miles  r.  Rempublicam,  4  Yeaies 

fore  a  justice,  and  the  judge  applied  (Pa.)  319. 

to,  after  keeping  the  case  under  ad-  Farris  v.  State,  i  Ohio  St.  188.   "AI- 

visement  for  a  few  days,  granted   the  though  in  England  it  is  spoken  of  in 

certificate,  it  was  held  that  it  was  reg^-  misdemeanors  as  a  writ  of  rifrht,  vet 

lar,  though  in  the  meantime  the  first  this  is  only  intended  where  there  is 

judge    had   returned.     Anonymous,  7  probable  cause  of  error.    It  does  not, 

Hill  (N.  Y.)  170.  therefore,  issue  as  a  matter  of  course, 

1.  4  Bl.  Com.  392;  Reg.  v.  Paty,  3  but  under  the  fiat  of  the  attorney-gen- 

Salk.  503.  eral.  *  »  »  It  is  clear  then  that  the  writ 

FUt  of  Attonie7-0«ii«ral  HeeeMuy.-^  does  not  issue  as  of  course,  but  that 

Rex  V,  Wilkes,  4  Burr.  2550.  some  tribunal  must  first  judg^e  of  the 

S.  4  Bl.  Com.  392.     See  sufra,  IV.  probable   cause  of    error."    Jones  r. 

3.  Alt  a  Writ  of  Right,  Com.,  2  Va.  Cas.  224, 

3.  Mclver  v.  Marshall,  24  Fla.  43;  6.  Com.  r.  Profit,  4  Binn.  (Pa.) 424; 

State  T'.  Newman,  24  Fla.  33.  Com.   x\  Immell,  6  Binn.  (Pa.)  403; 

Under  c.  1104,  Laws  1861,  and  §  2,  ShefTer    r.    Rempublicam,   3  Yeates 

c.  1561,  Florida  Laws  1866,  judges  of  (Pa.)  41;   Miles   r.  Rempublicam,  4 

the  Circuit  Court  are   authorized  to  Yeates  (Pa.)  319. 

allow  writs  of  error  in  cases  of  misde-  In  explanation  of  the  different  rules 

meanor  and  crimes  not  capital,  as  well  as  to  the  allowance  of  the  writ  in  civil 

as  in  capital  cases.     Williams  i/.  State,  and  criminal  cases.  Recorder  Riker,  in 

30  Fla.  396.  Lavett  v.  People,  7  Cow.  (N.  Y.)  339* 

This  applies  also  to  writs  of  error  in  note,  says :  **  It  may  here  be  asked,  whr 
habeas  corpus  cases,  but  the  practice  should  the  law  allow  a  writ  of  error  to 
in  proceedings  on  error  in  such  cases  issue  of  course  in  mere  matters  of  prop- 
is  regulated  by  the  habeas  corpus  act,  erty,  and  j^i^  where  the  libertj  of  the 
and  not  by  the  general  statute  govern-  citizen  is  at  stake,  it  shall  issue  subject 
ing  writs  of  error  in  criminal  cases,  to  the  provisions  prescribed  bv  iaw? 
Mclver  V.  Marshall,  24  Fla.  42;  Tyler  To  this  it  may  be  answerttJ  that, 
V.  Painter,  16  Fla.  144;  State  v.  New-  even  in  civil  cases,  the  writ  of  error 
man,  24  Fla.  33.  does   not   issue  of   course.    In  man/ 
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entitled  as  of  right  to  his  writ.* 

2.  Where  Allowed. — Where  a  statute  confers  on  a  designated 
official  the  capacity  to  grant  the  writ,  its  allowance  does  not 
lie  strictly  in  discretion.*    It  should  be  decided  with  strict  refer- 

cases    there  must  be  a  certificate   of  probably  an  instance  cannot  be  found 

counsel.     In  many  other  cases  security  on  record  of  an  innocent  man  suffer- 

must  be  given  to  abide  the  result.     In  ing  for  want  of  a  writ  of  error  in  a 

many  cases,  also,  double  costs  are  im-  criminal  case.'' 

posed  if  the  party  fails  in  his  writ  of  Effect  of  Special  Allowance. — A  law 
error.    Thus,  many  limitations  are  im-  requiring  the  special  consent  of  the  at- 
posed  by  law  in  civil  cases.     It  may  be  torney-general  to  a  writ  of  error  in  a 
asked,  also,  if  a  writ  of  error  ought,  in  criminal  case  does  not  change  other- 
cases    not    capital,    to    issue    at    the  wise  the  character  of  the  writ.     It  re- 
pleasure  of  the  party  convicted,  why  mains  a  common-law  writ  and  subject 
not  at  the  pleasure,  of  the  party  con-  to    the    rules    of    law    regulating    it. 
victed  of  a  crime  which  takes  his  life?  Schoeppe  v.  Com.,  65  Pa.  St.  51. 
Writs  of^error  are,  in  capital  cases.  Commonwealth  Not  Subject  to  Bole. — 
and  always  have  been,  writs  of  grace.  Where  the  commonwealth  sues  out  a 
The  answer  is  plain :  If  A  and  B  have  writ  of  error   in   a   proper    case,    no 
a   dispute  about  property,  though  it  special  allowance  is  required.     Com. 
is    to    be    wished    that  all   litigation  r.  Wallace,  114  Pa.  St.  405;  Com.  v, 
should  be  settled  without  unnecessary  Capp,  48  Pa.  St.  53. 
delay,  yet  the  public   have   no   great  Allowance  cannot  be  Waived. — As  the 
interest  in  it,  especially  if  security  be  jurisdiction  depends  upon  the  allow- 
exacted   that  justice  be  finally  done,  ance  of  the  writ,  it  cannot  be  waived. 
Adequate  bail    will    insure   this.     A  Farris  v.  State,  i  Ohio  St.  188. 
compensation  in  property  is  all  that  1.  Mitchell  v.  State,  3  Mo.  283.     See 
can  be  exacted  for  civil  injuries.     Not  also  Calloway  v.  State,   i   Mo.   an; 
so    with  crimes.     The  person   of   the  Jim  v.   State,   3   Mo.    148;    Com.   v. 
criminal  must  answer  for  his  crime.  Loud,  3  Met.  (Mass.)  328. 
Public  justice,  therefore,  and  the  great  Implied  Abrogation. — And  the  ancient 
interests  of  society,  require  that  crim-  rule  is  considered  so  far  abrogated  in 
inals    should    be   properly   punished,  some    statutes,   even  without  an    ex- 
Nor   is   there   any   danger  that  inno-  press  statute,  that  a  writ  of  error  may 
cence  will  suffer  for  want  of  a  writ  of  be  sued  out  as  of  right  by  the  defend- 
error.      Criminal     proceedings    have  ant  in  cases  where  in  England  the  de- 
thrown  around  the  innocent  so  many  fendant  might  have  had  it  either  with 
guards  that  the  writ  of  error  is  almost  or  without  the  consent  of  the  crown. 
useless.     First:  A   grand   jury    inter-  Mitchell  r.  State,  3  Mo.  283. 
poses,  twelve  of  whom,  at  the  least,  In  New  York  it   was   formerly  held 
must  concur  in  finding  an  indictment,  that  in  criminal  cases,  not  capital,  writs 
Second  :  If   the  indictment  be   mani-  of  error  were  writs  of  right  and  issued 
festly  bad  in  law,  it  may  be  quashed  of  course,   subject  to  the  established 
by    the   court.     Third:  The   party   is  practice,  according  to  which  practice  it 
entitled  to  a  public  trial,  to  produce  was  necessary  to  obtain  the  fiat  of  the 
his  witnesses,  and  to  be  defended  by  attorney-general.     Lavett  z\  People,  7 
counsel.    Fourth:  The  jury  are  judges  Cow.  (N.  Y.)  339. 
of  the  law  and  the  fact,  and  must  be  2.  People  v,  Rogers,  13  Abb.  Pr.  N. 
unanimous.     Fifth:  If  they  entertain  S.  (N.  Y.   Supreme  Ct.)  370;  Colt  r. 
a  reasonable  doubt  of  the  guilt  of  the  People,  i  Park.  Cr.  Rep.  (N.  Y.)  611 ; 
accused  they  must  acquit.     Sixth:  As  Webster    v.   Com.,   5   Cush.   (Mass.) 
the  statute  of  jeofails  does  not  apply  396;  Com.  v.  Pennock,  3  S.  &  R.  (Pa.) 
to  criminal  cases,  the  smallest  depart-  199;  People  v.  Hartung,  17  How.  Pr. 
ure    from    the    established    forms    is  (N.  Y.  Chrer  &  T.  Ct.)   151 ;  Com.  x\ 
fatal,  and  the  court  must  arrest   the  Immell,  6  Binn.  (Pa.)  403. 
judgment.     Finally,    if   there  be  the  "The  power  conferred  by  the  statute 
least  irregularity  in  the  proceedings,  to  allow  a  writ  of  error  in  a  capital 
the   court  must   either   grant   a   new  case  is  a  high  judicial  power,  and  the 
trial,   or   recommend   the   party   to  a  exercise  of  such  power  depends,  not 
pardon.     It  may  be  said  with  truth  that  upon  the  discretion  of  the  judge,  but 
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ence  to  the  material  errors  alleged.*  Where  prejudicial  error 
has  been  committed  the  allowance  should  be  granted.^  It  will 
not  be  granted  for  technical  reasons,*  nor  because  the  judgment 
was  decided  on  a  wrong  reason.^ 

3.  By  Whom  Allowed. — The  allowance  where  required  must  be 
made  by  the  officer  designated  by  statute — usually  a  justice  of  the 
court  from  which  the  writ  of  error  is  sued  out.*  Where  grrantable 
by  the  clerk  it  is  a  ministerial  act.® 

upon  the  particular  case  out  of  which  certificate  to  authorize  the  bringiDgol 

such  power  arises."     People  v.   Rog-  a  writ  of  error.     Thompson  v.  Smith, 

ers,  13  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  1  Den.  (N.  Y.)  638. 

Ct.)  370.  Unitar  U.  8.  Pncttce.— ^nder  U.  S. 

1.  People  V,  Rogers,  13  Abb.  Pr.  N.  practice  a  writ  of  error  to  the  Supreme 
S.  (N.  Y.  Supreme  Ct.)  370;  Webster  Court  of  a  state 'returnable  to  the 
V,  Com.,  5  Cush.  (Mass.)  396.  Supreme  Court  of  the  U.  S.  must  be 

2.  Com.  z\  Ferrigan,  44  Pa.  St.  386.     allowed   either  by  a    justice    of   the 
On  the  examination  of  a  bill  of  ex-     Supreme  Court  of  the  U.  S.  or  of  the 

ceptioiis  taken  by  the  defendant  upon  state  Supreme  Court.     Northwestern 

a  criminal  trial,  it  is  well  settled  that  Union  Packet  Co.  r.  Home  Ins.  Co., 

if  a  legal  error,  or  an  error  in  law,  has  154  U.  S.  588;  Callan  r.  May,  2  Black 

been  committed,  it  is  the  duty  of  a  (U.  S.)    541;   Twitchell    t\  Com.,  7 

judge,  on  proper  application,  to  allow  Wall.  (U.  S.)  321;  Gleason  z\  Florida, 

a  writ  of  error  and  stay  tlie  execution  9  Wall.  (U.  S.)  779. 

of  the  judgment  against  the  defendant.  **  It  is  essential  to  the  exercise  bj 

And,  further,  where,  on  such  examina-  this  court  of  revisory  jurisdiction  over 

tion,    the  judge  has  grave  doubts  of  the  final  judgments  or  decrees  of  the 

the  correctness  of  the  rulings  of  the  courts  of  the  states,  that  the  writ  of 

court  at  the  trial,    it   is  equally  his  error  should  be  allowed  either  by  a 

duty,   in  the  exercise  of  the  judicial  justice  of  this  court  or  by  the  proper 

discretion  with  which  he  is  clothed,  to  ludge  of  the  state  court  after  ascenain- 

allow  the  writ  and  stay  the  execution  ing  by  an  examination  of  the  record 

of  the  judgment.     People  v.  Hartung,  that  a   question  cognizable  here  was 

17  How.  Pr.  (N.  Y.  Oyer  &  T.  Ct.)  151.  made  and  decided  in  the  state  court  and 

8.  Com.  r.  Ferguson,  32  Leg.  Int.  that   such   allowance   was    justified.'* 

(Pa.)  127.  Butler  v.  Gage,  138  U.  S.  52. 

*'  Writs  of  error  ought  not  to  be  al-  Bj  Associate  Jvsttoe. — Allowance  of 

lowed  merely  for  the  sake  of  reversing  the  writ  by  the  associate  justice  who,  br 

a  judgment  where  the  merits  have  been  statute  or  rule  of  court,  becomes  chief 

fairly  tried  and  the  defendant  has  suf-  justice  is  a  sufficient  compliance  with 

fered    no    wrong  by  the   judgment."  section  999,  Rev.  Stat.  U.  S.,  providing 

Com.  V.  Pennock,  3  S.  &  R.  (Pa.)  199.  that  allowance  must  be  made  by  the 

"This  provision  of  the  statute  [re-  chief  justice  of  the  court  rendering  the 

quiring  allowance  of  the  writ]  neces-  judgment.     Butler  v.   Gage,   138  U. 

sarily  implies  a  duty  on  the  part  of  the  S.  52. 

officer  to  whom  the  application  for  the  In  Bartemeyer  v.  Iowa,  14  Wall.  (U. 

allowance  of  the  writ  is  made  to  dis-  S.)  26,  it  was  held  that  when  the  Su- 

allow  the  same  if  he  has  no  reason  to  preme  Court  of  a  state  is  composed  of 

doubt  the  legality  of  the  conviction  of  a  chief  justice  and  several  associates, 

the  prisoner."    Colt  v.  People,  iPark,  and  the  judgment  complained  of  was 

Cr.  Rep.  (N.  Y.)  617.  rendered  by  such  court,  the  writ  could 

4.  Tempel  v.  Dodge  (Tex.  1895),  33  only  be  allowed  by  the  chief  justice  of 

S.  W.  Rep.  222.  that  court  or  by  a  justice  of  the  Su- 

6.  Harben   v.   Congdon,    i    Coldw.  preme  Court  of  the  United  States. 

(Tenn.)  221;  Butler  v.  Gage,  138  U.  6.  Miller   v.    Cunningham,   i  Tex. 

S.  52.  App.  Civ.  Cas.,  §  958. 

Where  Judge  b  a  Party. — Where  the  Glerk  cansofc  AUow  In  GilBiiiuI  Giaae. 

first  judge  is  a  party  to  the  suit,  any  — Unless  by  statute  the  allowance  of  a 

other  judge  of  the  Common  Pleas  who  writ  of  error  by  a  clerk  in  a  criminal 

was  present  at  the  trial  may  grant  the  case  is  not  sufficient.    It  must  be  by 
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IwoAiim  of  the  Writ.  ERROR,    WRIT  OF.  Where  Brought. 

4.  Time  of  Allowance. — It  may  be  granted,  in  the  absence  of  a 
restraining  statute,  at  any  time  during  the  period  within  which 
the  writ  of  error  may  be  sued  out.* 

5.  How  Allowance  Shown. — The  allowance  should  be  shown  of 
record  by  an  express  indorsement  by  the  judge  of  allowance  on 
the  writ.* 

ImpUed  Aiiowaaoe. — A  formal  allowance,  however,  is  not  always 
required,  as  it  may  be  implied  from  the  signature  of  a  judge.' 

XVI.  IseiTAHGE  OP  THE  WsiT— 1.  Where  Brought. — ^The  writ  of 
error  must  be  brought  in  the  same  county  or  other  statutory 
appellate  district  in  which  the  judgment  sought  to  be  reviewed 
was  rendered.* 

the  fiat  of  a  judge  or  court  of  compe-  their  counsel.     Warner  v,  Texas,  etc., 

tent  jurisdiction.     Rockhold  v.  State,  R.  Co.,  54  Fed.  Rep.  920. 

5  How.  (Miss.)  291.    See  also  Loftin  Most  1)6  Entered  on  the Mliiiitee. — Ap- 

V.  State,  IX  Smed.  &  M.  (Miss.)  358.  plication  for  a  writ  of  error  in  term 

1.  Norwood  V.  Wooley,  9  Ohio  Cir.  time  must  be  made  in  court,  and  Its 

Ct.  Rep.  195.  allowance    entered    on    the  minutes. 

Allowance  In  Vacation. — The  judge  Lincoln  v.  Bishop,  13  Ohio  249. 
of  aCircuitCourt  in  vacation  allowed  a  Special  Allowance  or  Consent  —  How 
writ  of  error  to  a  judgment  of  a  County  Shown. — ^The  special  allowance  or  con- 
Court  ;  but  the  writ  was  dismissed  at  sent  *'  shall  be  in  writing,  and  certified 
the  next  term  of  the  Circuit  Court  as  on  said  writ."  Com.  v,  Immell,  6 
improvidently  allowed,  since  the  judge  Binn.  (Pa.)  403. 

in  vacation  had  no  authority  to  allow  Ineofflcient  Indorsement. — The  ordi- 

it ;  then  a  writ  was  prayed  in  term  time  nary  order  indorsed  on  a  writ  of  error, 

and  denied.    It  was  held  that  the  writ  of  staying  proceedings  on  the  judgment 

error  allowed  by  the  judge  in  vacation  and  exception,  etc.,  for  the  purpose  of 

was  properly  dismissed ;   but  as  the  removing  a  cause  by  writ  of  error,  is 

judgment  of  the  County  Court  was  er-  not  sufficient.     A  proper  •*  allowance  " 

roneous,  it  was  error  in  the  Circuit  of  the  writ  should  be  indorsed.     Wil- 

Court  not  to  allow  the  writ  prayed  in  bur  v.   Ramsey,  i  How.  Pr.  (N.  Y.  Su- 

term  time.     Amis  v,  Koger,  7  Leigh  preme  Ct.)  10. 

(Va.)  221.  Need  Hot  be  Indorsed. — In  Massachu- 

In    Virginia  a  judge  was  held   to  setts  and  New  Hampshire  it  is  held 

have  no  authority  to  award  a  writ  of  that  being  judicial  writs,  indorsement 

error  in  a  criminal  case  in  vacation,  of  a    writ  of  error  is  not  necessary. 

Baker  v.  Com.,  2  Va.  Cas.  353;  Jones  Grosvenor  v.  Danforth,  16  Mass.  74; 

V,  Com.,  2  Va.  Cas.  224.  Tracy  v.  Perry,  5  N.   H.  172;  Roches- 

S.  Warner  v.  Texas,  etc.,  R.  Co.,  54  ter  v,  Roberts,  25  N.  H.  501. 

Fed.  Rep.  920;  Lincoln  v.  Bishop,  13  3.  Hillhouse  t^   Dunning,  7  Conn. 

Ohio  249;  Wilbur  v,  Ramsey,  i  How.  142. 

Pr.  (N.  Y.  Supreme  Ct.)  10;  North-  *.  Curtice  v.  Mason,  i  Root  (Conn.) 

western  Union  Packet  Co.  v.  Home  259;  Pembroke  v,  Abington,  2  Mass. 

Ins.  Co.,  154  U.  S.  588.  142;  Ide  t;.Cleworth,  10  Cush.(Mass.) 

Ilidorsemsnt  of  the  Petition  Suffldent.  415.     Compare  Smitii  v,  Franklin,  i 

—The  indorsement  of  the  petition  for  Mass.  480,  in  which  case  it  was  held 

the  writ  of  error  is  sufficient,  but  it  is  that  a  writ  of  error  may  be  returned  and 

better  practice  to  indorse  both  the  pe-  determined   in  a  county  other    than 

tition  and  the  writ  of  error  as  allowed,  that  in  which  the  origmal  judgment 

Warner  v.  Texas,  etc.,  R.  Co.,  54  Fed.  was  rendered.    Goforth  v,  Adams,  11 

Rep.  920.  111.  52. 

ByWlumi  Obtained. — Where  the  al-  Gonstmctloii  of  Statntes.— A  statute 

lowance  of  a  writ  of  error  upon  peti-  limiting  writs  of  error  to  the  respcc-' 

tion  therefor  must  be  first  obtained,  it  tive  appellate  districts  extends  to  the 

is  no  part  of  the  clerk  to  obtain  it  for  county  in  which  the  trial  was  held  by 

the  parties.    It  is  the  duty  of  parties  or  change  of  venue  rather   than  to  the 
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S.  From  Wlitnoe  Imed. — Unless  a  statute  otherwise  provide,  a 
writ  of  error  can  issue  only  from  the  office  of  the  clerk  of  the 
court  of  errors.^  Under  modem  practice  a  writ  of  error  is 
generally,  as  a  matter  of  convenience,  made  issuable  out  of  the 
office  of  the  clerk  of  either  the  trial  or  the  appellate  court,^ 
and  that  court  is  the  sole  judge  of  whether  they  have  been  issued 
in  the  manner,  time,  or  form  allowed  by  law.^ 

3.  To  Whom  Siroetad. — The  writ  should  be  directed  to  the  chief 
justice  of  the  court  whose  record  is  to  be  examined,^  or  to  the 

count  J  in  which  the  cause  originated,  peais,  writs  of  error  from  that  court  to 

State  V.  Carotbers,  i  Greene  (Iowa)  the  Supreme  Court  must  issue  out  of 

465.  courts  of  chancery."     Anonymous,  20 

In  Chipman  v.  Waterbury,  59 Conn.  N.  J.  L.  495;  Gardner  v.  State,  21  N. 

496,  it  was  held  that  under  Gen.  Stat.  J.  L.  561,  note. 

Conn.,  ^  1145,  providing  that  "writs  of  2.  Florida, — Orlando      First    Nat. 

error  for  error  in  matters  of  law  only  Bank  v.  King,  36  Fla.  25. 

mar  be  brought  from  the  judgment  Mississippi. — Natchez    Ins.  Co.  v. 

and    decrees  of    the    superior    court  Stanton,  4  How.  (Miss.)  7. 

•  •  •  to  the  Supreme  Court  of  Errors  United  States. --Cotter  f.  Alabama 

in  the  judicial  district  or  county  where  G.  S.  R.  Co.,  61  Fed.  Rep.  748;  Vir- 

the  judgments  are  rendered  or  the  de-  ginia  Valley  Ins.  Co.  xk  Mordecai,  3i 

crees  passed."  This  is  the  only  author-  How.  (U.  S.)  200. 

ity  the  court  of  errors  has  to  hear  and  Prior  to  1791  the  writ  of  error  couJd 

determine  any  writ  of  error,  and  ac-  only  issue  from  the  office  of  the  clerk 

cordingly  it   cannot,   by    consent    of  of  the  Supreme  Court  of  the  United 

parties,  hear  and  determine  a  writ  sued  States.     Cotter  v.  Alabama  G.  S.  R. 

out  from  a  judgment   rendered   in  a  Co.,  61    Fed.    Rep.   748;   Mussina  v. 

different  judicial  district.  Cavazos,  6  Wall.  (U.  S.)  355. 

Ob  Ohaiig*  of  Vemie. — Where  a  case  But  since  the  Act  of  May  8, 1793, 

is  removed  to  another  court  for  trial,  ^  1004,  Rev.  Stat.U.  S.,  thewrit  of  error 

and  the  accused  is  tried  and  convicted  may  issue  by  the  clerks  of  the  circuit 

there,  a  writ  of  error  cannot  properly  or  district  courts  under  the  seals  of 

issue  to  the  court  in  which  the  action  their    respective     courts.    Cotter  v. 

was  commenced,  to  bring  up  the  pro-  Alabama  G.  S.  R.  Co.,  61  Fed.  Rep. 

ceedings  had  in  that  court  prior  to  the  748;  Virginia  Valley  Ins.  Co.  v.  Mor- 

change  of  venue.     Kneifle  v.  State,  13  decai,  21   How.  (U.  S.)  200;  Buel  v. 

Wis.  368.  Vanness,  8  Wheat.  (U.  S.)  312. 

1.  West  V.  Barnes,  2  Dall.  (U.  S.)  Tenltozlal  Supreme  OovrtB.— Under 

401 ;  Mussina  v.  Cavazos,  6  Wall.    (U.  the  Act  of  June  12, 1838,  ^  9  (5  Stat,  at 

S.)  357;  Natchez  Ins,  Co.  v,  Stanton,  L.  (U.  S.)  237),  the  clerk  of  the  Su- 

4  How.  (Miss.)  7.  preme  Court  of  the  Territory  of  Iowa 

Otreolt  Cknvte  have  no  power  to  issue  could  issue  a  writ  of  error  to  bring  a 

writs  of  error.     Teller  v,  Wetherell,  6  record   of  that    court  to  the   U.  S. 

Mich.  46.  Supreme  Court.    Sheppard  v.  Wilson, 

"  Courts  of  Common  Pleas  are  crea-  5  How.  (U.  S.)  210. 

tures  of  statute,  and  in  every  sense  in-  Wxlta  Betmnilile  to  U.  8.  Ciroiit  Coot 

ferior  courts.     They  cannot  entertain  of  Appeals.— Under  Act  of  March  3, 

a  writ  of  error  coram  nobis,  nor  a  writ  1891  (26  Stat,  at  Large,  p.  8a6,  c.  517), 

of  error  of  any  description."     People  establishing  the  U.  S.  Circuit  Court 

V.  Oneida  C.  P.,  20  Johns.  (N.  Y.)  22.  of  Appeals,  writs  of  error  returnable 

See  also  Arnold  v.  Sandford,  14  Johns,  thereto  may  be  issued  by  the  clerks  of 

(N.  Y.)  417.  the    circuit    courts     of    the    United 

Utader  Bngllih  Pnettoe. — Under  Eng-  States.    Northern     Pac.    R.  Co.  v. 

lish  practice  the  writ  issued  out  of  the  Amato,  49  Fed.  Rep.  881. 

court  of  chancery.    2  Tidd  Pr.  1134.  S.  State  v.  Smith,  104  Mo.  423;  Jes- 

NewJeney.— "Under  the  Act  of  April  sup  v.  Cook,  i  N.  J.  L.  124;  State  f. 

5,  1845,  regulating  the  proceedings  of  Farlee,  i  N.  J.  L.  96. 

New  Jersey  Court  of  Error  and  Ap-  4.  Rochester  v,  Roberts,  25  N.  H. 
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tUturn  of  thB  Wrfi  ERROR,    WRIT  Of.  tn  Oenaral. 

trial  court  by  its  proper  style.* 

4.  Service — a.  Generally. — Service  of  a  writ  of  error  is 
properly  made  by  lodging  it  with  the  clerk  of  the  trial  court  in 
which  the  judgment  to  be  reviewed  was  rendered.^ 

b.  How  Shown, — Appropriate  service  of  the  writ  of  error 
should  be  shown  by  the  record,'  but  may  be  shown  as  a  matter 
of  fact  by  evidence  dehors  the  record,*  although  the  writ  is  not 
indorsed  as  so  served  upon  the  proper  clerk.^ 

c.  Failure  to  Serve— Effect  of. — ^A  writ  of  error  not  served 
expires  on  the  day  on  which  it  is  returnable,®  and  no  valid  pro- 
ceeding can  therefore  be  taken  under  it,''  but  an  alias  writ  must 
be  sued  out.® 

XVn.  Betubh  of  the  Writ— 1.  In  OeneraL — ^After  the  lodg- 
ment  of  the  writ  of  error  with  the  trial  court  its  chief  justice  must 
sign  the  certificate  of  return,  and  the  writ  and  the  transcript  should 
then  be  sent  to  the  court  of  errors.® 

503;  Atherton  v.  Fowler,  91    U.  S.  Btatatoxy  ReqnlrementB. — ''Theserv- 

143;  Hunt  V,  Palao,  4  How.  (U.  S.)  ice  of  a  writ  of  error  is  the  lodging  a 

590;  Gelston  v.  Hoyt,  3  Wheat.   (U.  copy  thereof  for  the  adverse  party  in 

S.)  246;  McGuire  v.  Com.,  3  Wall.  (U.  the  office  of  the  clerk  of  the  court 

S.)  382;  Greenv.  Van  Buskerk,  3  Wall,  where  the  judgment  was  rendered." 

(U.  S.)  450;  Miller  v.  Joseph,  17  Wall.  Wood  v,  Lide,  4  Cranch  (U.  S.)  180. 

(U.  S.)  655.  Original  ahoiOd  b«  Benred.— The  orig- 

Where  the  writ  of  error,  returnable  inal  must  generally  be  served  on  the 

to  the  Supreme  Court  of  the  United  clerk,  as  that  must  be  returned.    Rolke 

States,  is  sued  out  to  a  judgment  of  a  v.  State,  12  Wis.  570.     See  XVH.  Re- 

state  Supreme  Court,  reversing  and  turn  of  the  Writ, 

remanding  a  cause  to  the  trial  court.  Contra. — Under  federal  practice  the 

with  directions  to  enter  a  judgment,  lodgment  of  a  copy  with  the  clerk  has 

the  writ  of  error  is  properly  directed  been    held    sufficient.    Davidson    v, 

to  the  trial  court,  as  the  record  remains  Lanier,  4  Wall.  (U.  S.)  447. 

there,  and   not  to  the  state  Supreme  3.  Kennesaw  Mills  Co.  v,  Bynum, 

Court.     PoUeys  v.  Black  River  Imp.  34  Fla.  360. 

Co.,  113  U.  S.  81.    See  also  Gelston  v.  Indorsement  by  Clerk. — The  indorse- 

Hoyt,  3  Wheat.  (U.  S.)  246;  Atherton  ment  by  the  clerk  on  the  writ  of  error 

V.  Fowler,  91    U.  S.  146;  Webster  v,  isevidenceof  the  lodgment  and  service 

Reid,  II  How.  (U.  S.)  457.  in  tlie  proper  office.     Kennesaw  Mills 

Dlraetlon  to  Cflerk. — It  cannot  prop-  Co.  v,  Bynum,  34  Fla.  360. 

crly  be  directed  to  the  clerk,  unless  the  *.  Sanchez  i'.  Haynes,  36  Fla.  96. 

statute  so  provides.    Ward  v.  Price,  i  5.  Sanchez  v.  Haynes,  36  Fla.  96; 

Pin.  (Wis.)  57.  Grosvenor  v,  Danforth,  16  Mass.  74. 

Addxessed  to  Botb  Courts.—- In  New  6.  Mussina  v,  Cavazos,  6  Wall.  (U. 

T'ork,  where  the  judgment  of  the  Su-  S.)  355. 

preme  Court  sought  to  be  reviewed  7.  Mussina  v,  Cavazos,  6  Wall.  (U. 

had  been  remitted  to  the  court  of  Oyer  S.)  355. 

and  Terminer,  the  writ  of  error  was  8.  Mussina  v,  Cavazos,  6  Wall.  (U. 

addressed   to  both    courts.     Hartung  S.)  355. 

V,  People,  26  N.  Y.  154.  ».  Rochester  v.  Roberts,  25  N.  H. 

1.  Cummings  v.  State,  i  Har.  &  }.  495. 

(Md.)  340.  **  When  deposited  with  the  clerk  of 

S.  Mussina  v,  Cavazos,  6  Wall.  (U.  the  (trial)  court,  to  whose  judges  it  is 

S.)  358;  Davidson  v.  Lanier,  4  Wall,  directed,  it  is  served;   and  the   tran- 

(U.  S.)  447 ;  Wood  V.  Lide,  4  Cranch  script  which  the  clerk  sends  here  is  the 

(U.  S.)  180;  Rochester  v.  Roberts,  25  return  to  the  writ,  and  should  be  ac- 

N.    H.   498;  Kennesaw  Mills  Co.  v.  companied  by  it."    Mussina  v.  Cava- 

Bynum,  34  Fla.  360;  State  v.  Mitchell,  zos,  6  Wall.  (U.  S.)  355. 

29  Fla.  302.  Writ  Kandatory.  —  As    the  writ    is 
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2.  What  Keturn  Coniiits  o£ — The  return  to  the  writ  of  error 
consists  of  the  writ  of  error  and  a  certified  copy  of  the  judgment 
record,  including  the  pleadings,  bill  of  exceptions,  verdict  and 
judgment.^ 

Origiaal  Writ  t»  to  Botomed. — ^The  writ  returned  should  be  the 
original  and  not  a  copy.^ 

3.  Signature. — It  need  not  be  returned  under  the  signatures  and 
seals  of  the  judges  to  whom  it  is  directed,  unless  a  statute  so 
provides.' 

4.  Vecenity  fxxt  Setnm.  —  Until  the  writ  of  error  is  proper- 
ly  served  and   returned  the  court  of  errors  does   not  acquire 

mandatory-  upon  the  court  to  which  it  hand  of  the  judge  and  seal  of  the  court 

is  directed,  the  court  cannot  exercise  below,  cannot  be  dispensed  with,  even 

an/ discretion  in  acting  on  the  writ,  by  consent  of  parties.    Jewettv,  Hodf- 

Its  commands  must  be  obeyed.  Thomp-  don,  2  Me.  335. 

son  v.  M'Kim,  6  Har.  &  J.  (Md.)  302.  1.  Washington  Conntj  v.  Lucas,  30 

BeAisal  to  Betoxn. — In  U.  S.  v.  Booth,  Wis.  276 ;  Rochester  v,  Roberts,  25  N. 

18  How.   (U.  S.)    478,   the   Supreme  H.  503;  Mussina  v,  Cavazos,  6  Wall. 

Court  of  the  United  States  held  that  (U.  S.)  358. 

where  a  recalcitrant  state  court  clerk  In   Maryland  a  transcript  of  the 

refused  to  return  a  writ  of  error  to  it  record  certified  under  the  hand  of  the 

properly   sued    out,    the  court  might  clerk  and  seal  of  the  court,  with  the  writ 

make  a  suitable  order  to  bring  up  the  of  error  annexed,  is  a  legal  and  suffi- 

case  notwithstanding ;  but  that  a  rule  cient  return  of  the  writ.    State  v,  Bu- 

would  first  be  laid  upon  the  clerk  to  chanan,  5  Har.  &  J.  <Md. )  317. 

make  the  required  return  by  a  given  New  Jorssy. — The  same  rule  obtains 

time,  or  show  cause  for  his  refusal.  in  New  Jersey.     Stevens  r.  Chctwood, 

And,  where  the  clerk  disobeyed,  the  17  N.  J.  L.  353.     Comfare  M'Courryr. 

court  permitted  one  of  the  attorneys  Doremus,  10  N.  J.  L.  245,  in  which  it  is 

(the  U.  S.  Attorney-General)  to  file  a  held  that  in  making  a  return  to  a  writ 

record  obtained   for  his   private  use,  of  error  the  schedule  should  contain 

and  ordered  that  it  should  "  have  the  simply  a  transcript  of  the  record  from 

same  effect  and  legal  operation  as  if  the   book  of  judgments.     See  sufra^ 

returned  by  the  clerk  with  the  writ  of  XVII.  Return  of  the  Writ,    And  see 

error."     Ableman  v.  Booth,  21  How.  article  Appeals — The   Transcript  9n 

(U.  S.)  512.  Appeal,  vol.  2,  p.  258. 

Failiiro  to  Ibkit,  Oonftempi  of  Oout. —  Aurtgrnnsnt  of  Brron — ^Ftilure  to  Ba* 

Where  a  statute  requires  a  clerk  of  the  turn. — In  the  U.  S.  Supreme  Court  a 

court  to  make  a  return  his  failure  is  a  writ  of  error  will  not  be  dismissed  for 

contempt  of  court ;  he  is  not  excused  want  of  jurisdiction  by  reason  of  a  fail- 

because  he  was  ignorant  of  the  law,  ure  to  annex  thereto  or  return  there- 

nor  because  he  intended  no  contempt,  with  an  assignment  of  errors  pursuant 

State  V,  Simmons,  i  Ark.  265.  to  the  requirements  of  section  997,  Rev. 

Praeties In  Dlffnrent  States. — In  Nevf  Stat.     Gumbel  v. Pitkin,  113  U.S. 545; 

Torh  the  writ  of  error  is  returned  by  Ackley  School  Dist.  v-  Hall,  106  U. 

the  clerk  of  the  court  to  which   the  S.  428. 

writ  is  directed,  under  the  seal  thereof.  2.  Mussina  tu  Cavazos,  6  Wall.  (U. 

2  N.  Y.  Rev.  Stat.  599,  §  4.  S.)  355;  Wells   v.  Woodley,  5  How. 

In  Massachusetts  it  is  said  that  the  (Miss.)  484. 
writ,  with  the  transcript  of  the  record  Original  Papers  OoBrtttfltliig  *•«" 
of  the  suit  therein  named  annexed,  Bhoiild  Not  be  8ent.~The  return  to  t 
and  with  a  written  return  indorsed  writ  of  error  should  contain  not  the 
thereon  by  the  judge,  under  his  seal,  original  papers  constituting  the  judg- 
is  by  him  returned  to  the  clerk's  office  ment  record,  but  certified  copies  there- 
of the  Supreme  Court,  at  the  specified  of.  Washington  County  r.  Lucas,  30 
time.     Howe's  Prac.  479.  Wis.  276 ;  Crilley  v.  State, » Wis,  ^Si- 

In  Maine  it  is  held  that  the  regular  3.  Stevens  v,  Chetwood,  17  N.  J-  ** 

authentication  of  the  record,  under  the  353;  2  Tidd  Pr.  1160. 
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jurisdiction  of  the  cause  sent  up  to  it^ 

6.  When  EeturnaWe— a.  At  What  Term.— The  writ  should 
be  made  returnable  to  the  next  succeeding  term  after  it  is  issued,^ 
unless  the  time  be  otherwise  fixed  by  statutory  regulations.^ 

Term — ^Hew  Shown. — The  term  to  which  the  writ  is  returnable  must 

1.  Lane  7*.  Goldsmith,  23  Iowa  240;  intervention  of  the  August  term  be- 
Stone  V.  Murphy,  2  Iowa  35 ;  Rhodes  tween  the  teste  and  return  of  the  writ, 
r.  De    Bow,   5   Iowa    260;    Vance  v,  was  valid. 

Kirfman,  20  Iowa  13;  People  v.  Bar-  3.  Dias  z\  Munos,  17  Tex.  518. 
on,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  Rule  In  Texas.  —  In  Texas,  under 
81.  See  article  Appeals.  statutes  prior  to  the  Act  of  Feb.  ix. 
Loss  of  Oiiglnal  Writ. — But  where  the  1850,  concerning  proceedings  in  the 
transcript  is  duly  returned  in  accord-  Supreme  Court  (Paschal's  Dig.,  art. 
ance  with  the  writ  the  court  will  have  1587),  the  return  term  or  term  at  which 
Jurisdiction  although  the  original  writ  the  transcript  was  to  be  filed  was  the 
has  been  lost  or  destroyed.  Mussina  **  term  next  succeeding  the  taking  the 
V.  Cavazos,  6  Wall.  (U.  S.)  360;  Able-  appeal  or  writ  of  error."  See  Rob- 
man  V,  Booth,  21  How.  (U.  S.)  506.  erts  v.  Landrum,  3   Tex,  16;   Mills  v, 

2.  Rochester  V.  Roberts,  25  N.  H.  Gooding,  8  Tex.  152^  But  by  the  Act 
504;  Brace  v.  Squire,  2  D.  Chip.  (Vt.)  of  1850,  the  time  at  which  the  tran- 
52 ;  Wilson  t'.  Adams,  50 Tex.  11 ;  Carle-  script  is  to  be  filed  is  regulated  by  the 
ton  V.  Goodwin,  41  Ala.  154.  time  of  the  service  of  the  citation  in 

United   States  Supreme    Court. — The  error,  and  under  that  act,  accordingly, 

same  rule  obtains  in  the  United  States  it  has  been  held  that  the  return  term 

Supreme  Court.     Castro  v,  U.  S.,  3  is  fixed  by  the  service  of  citation  in 

Wall.  (U.  S.)  50;  Villabolos  v.  U.  S.,  error.     Wilson  v,  Adams,  50  Tex.  12; 

6  How.  (U.  S.)  90;  Wood  V.  Lide,  4  Davenport  v.  Field,  12  Tex.  94;  Cham- 

Cranch  (U.  S.)  180.  bers  v,  Shaw,  16  Tex.  146;  White  v. 

FaUnre  to  Return  to  Proper  Term. — If  Proctor,  17  Tex.  407 ;  Crunk  v.  Crunk, 

a  writ  of  error  was  not  returned  to  the  23  Tex.   605 ;   Stephens  v.  Thayer,  25 

term  to  which  the  same  was  return-  Tex.  341. 

able,  the  suit  will  not  be  dismissed  on  Under  this  act  the  defendant  in  er- 
that  account.  Where  such  writ  was  ror  may  have  the  case  stricken  from 
issued  shortly  before  its  return  and  the  the  docket  for  defective  citation  or  de- 
record  has  been  removed  the  court  fective  service,  and  yet,  in  such  cases, 
will  presume  that  it  was  presented  dur-  the  plaintiff  in  error  may  have  alias 
ing  the  sitting  of  the  court  to  which  citations  issued  and  served  to  bring 
it  was  directed.  Gailey  v.  Beard,  4  up  the  case  on  the  same  writ  of  error 
Yeates  (Pa.)  418.  to  the  next  ensuing  term.      Wilson  v, 

Tenn  Intervening. — Where  a  whole  Adams,  50  Tex.  12 ;  HoUoman  v.  Mid- 
term intervenes  between  the  issuance  dleton,  23Tex.  537;Batey  v.  Dibrell,28 
of  the  writ  and  its  return  it  is  abso-  Tex.  174;  Beavers  f.  Butler,  30  Tex.  24. 
lutely  void  and  unamendable.  Hamil-  The  writ  of  error  retains  vitality 
ton  V.  Moore,  3  Dall.  (U.  S.)  371.  See  although  not  returned  to  the  first  term, 
also  Carroll  v,  Dorsey,  20  How.  (U.  S.)  Wilson  v.  Adams,  50  Tex.  13. 
204;  Blair  v.  Miller,  4  Dall.  (U.  S.)  Where  the  citation  in  error  is 
21.  promptly  issued  and  served,  the  return 

'*  For  if  a  process  may  be  made  re-  term  is  fixed,  and  after  it  has  passed, 

tamable  past  one   term   it  may  past  neither  party  can  file  the  transcript, 

ten ;  and  the  rights  of  the  other  party  nor  can  the  defendant  in  error  file  a 

suspended  and  jeopardized  by  it  for  certificate.     Wilson  r.  Adams,  50  Tex. 

any  period."    Brace  v.  Squire,  2D.  13 ;  Scott  v,  Allen,  i  Tex.  561 ;   Hicks 

Chip.  (Vt.)  52.  V,   Harlan,    i    Tex.    560;    Urbane  v. 

GODtra. — In  Blackwell  v.   Patten,  7  Johnson,   3  Tex.  191 ;    Weathered  v, 

Cranch  (U.  S.)  277,  it  was  held  that  a  Lee,  3  Tex.  189;  Walea  v,  McLean,  14 

^rit  of   error,    issued   in  September,  Tex.  18;  Dias  v.  Munos,  17  Tex.  518; 

and  bearing  teste  of  the  February  term  Cunningham  v.  Perkins,  28  Tex.  490; 

preceding,  and  returnable  to  the  next  Mills  v,  Gooding,  8  Tex.  153;  Wilson 

February  term,   notwithstanding  the  v,  Truehart,  13  Tex.  287. 
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be  shown  by  the  transcript.^ 

*.  On  What  Day  of  Term. — ^At  common  law  the  writ  must 
be  made  returnable  on  a  general  return  day,^  and  fifteen  days 
must  intervene  between  the  teste  and  return  day  of  the  writ.' 

Under  American  practice,  in  the  absence  of  other  provisions, 
the  writ  should  be  made  returnable  on  the  first  day  of  the  term.^ 

6.  Filing  of  Setnm. — ^The  return  should  be  made  to  and  filed 
with  the  clerk  of  the  appellate  court  at  least  by  its  return  day,  as 
evidence  of  its  proper  issuance  and  service;^  but  where  filed 
subsequently,  but  before  a  motion  to  dismiss  has  been  made  on 
account  of  its  absence,  the  failure  to  file  the  return  will  not 
support  the  motion  to  dismiss,  where  it  appears  on  its  face  to 

1.  Mills  V.  Bagbj,  4  Tex.  320.  it    returnable    and  give  it  effect  by 

S.  Featherston    v,    Wilson,    3   Ark.  service.     Driggs  v.  Higgins,  19  FU. 

387;  Delany  v.  Pennjwit,  5  Ark.  676.  105. 

Therefore,    where    the    term    com-  A  writ  of  error  made  returnable  to  a 

mences  on  the  first  Monday  of  Julj,  a  day  different  from  the  return  daj  iixed 

writ   returnable  **  on  the  first  daj  of  hy  statute  as  the  day  on  which  the  term 

the  next  term  of  said  Supreme  Court,  commences,  will  be  dismissed.    Puget 

which  will  be  held  on  the  second  Mon-  Sound    Agricultural     Co.    x*.    Pierce 

day  of  July,"    is    bad    and    will    be  County,  6  Wall.  (U.  S.)  246.    See  also 

quashed  on    motion.     Featherston  v.  Carroll   v.  Dorsey,  20   How.  (U.  S.) 

Wilson,  3  Ark.  387.  204;  Virginia  Valley  Ins.  Co.  v.  Morde- 

S.  Delany  v.  Pennywit,  5  Ark.  676;  cai,  21  How.  (U.  S.)  200.     See  infra, 

Featherston  r.  Wilson,  3  Ark.  387;  2  XXIII.  Amendment  of  the  Writ. 

Tidd  Pr.  1067,  1069.  A  motion  to  remand  the  case  to  the 

If  there  are   less   than  fifteen  days  court  below,  with  leave  to  amend  the 

between  the  teste  and  return  day  of  a  writ  of  error  and  citation,  will  not  be 

writ    of    error,    it    will    be  quashed,  granted   where  the  writ   of  error  is 

Rutherford    v.    State    Bank,   3    Ark.  made  returnable  at  an  illegal  time,  as 

^93.  there  is  no  case  before  the  appellate 

In  norlda  it  is  held  that  twenty-five  court  upon  which  it  can  act.    Porter 

days  at  least  must  elapse  between  the  v.  Foley,  21  How.  (U.  S.)  393. 

issuing  of  the  writ  of  error  and  the  Wlien    Sued  Oat  after    Flnt  Day.— 

first  day  of  the  term  of  the  court  to  Where  sued  out  after  the  first  day  of 

which    it     is    returnable.     Driggs    v.  the  term  the  writ  must  be  made  rc- 

Higgins,  19  Fla.  104.     See  also  Orlan-  turnable  to  the  first  day  of  the  suc- 

do  First  Nat.  Bank  v.  King,  36  Flas  ceedingterm.     Washington  r.  Denni- 

25.  son,  6  Wall.  (U.  S.)  495. 

4.  Delany  v.  Pennywit,  5  Ark.  676;  Amendment. — In  Heath  t\  Wright,  i 

Mussina  v.  Cavazos,  6  Wall.  (U.  S.)  How.  Pr.  (N,  Y.  Supreme  Ct.)  250,  a 

355  >  Washington  v.  Dennison,  6  Wall,  writ  of  error  served  after  return  day 

(U.  S.)  496;  Virginia  Valley  Ins.  Co.  was  held  amendable  by  making  it  re- 

V.  Mordecai,  21  How.  (U.  S.)  195.  turnable  subsequent  to  the  return  day 

**  In  our  system   of  jurisprudence,  on  giving  a  new  bond  and  costs, 

we  know  of  no  law  or  rule  of  practice  Retnmatole  to  Any  Day  of  Tem.— In 

applicable  to  the  Supreme  Court  which  Virginia  \t  has  been  held  that  a  writ 

recognizes  any  other  than  the  first  day  of  error  awarded  during  term,  to  a 

of  the  term  as  a  general  return  day.*'  judgment  in  a  case  of  felony,  maybe 

Featherston  v,  Wilson,  3  Ark.  387.  made   returnable   to  any  day  of  the 

Illegal  Day. — A  writ  made    return-  term.     This  is  under  the  Code,  p.  642, 

able  to  a  day  to  which  such  writs  are  §  2,   which    provides    that  "  process 

not    returnable    by    law,    cannot     be  awarded  in  court  may  be  returnable  as 

amended  by  striking  out  the  day  to  the    court    shall    direct."    Lazier  v. 

which  by  its  own  terms  it  is  returnable  Com.,  10  Gratt.  (Va.)  708. 

and  inserting  another  day  now  past,  5.  Orlando  First  Nat.  Bank  x\  Kinjr, 

and  to  which  it  is  impossible  to  make  36  Fla.  25. 
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have  been  properly  issued  and  served.^ 

7.  How  Setnm  Shown. — ^A  proper  return  must  be  shown  by  the 
record.* 

XVllL  ALuenro  DnmnmoH  or  thb  Bscobb — 1.  Generally. — 
Where  the  record  sent  up  from  the  inferior  court  upon  a  writ  of 
error  is  incomplete  the  parties  may  suggest  a  diminution  of  the 
record,'  and  may  pray  a  writ  to  the  justices  of  the  court  below  to 
certify  the  whole  record.* 

1.  Orlando  First  Nat.  Bank  v.  King,  v.  Reid,   i   Dev.   &   B.   L.    (N.  Car.) 

36  Fla.  35;  Lazier  v.  Com.,  lo  Gratt.  377;  Ballard  v.  Carr,  4  Dev.  L.   (N. 

(Va.)  708;  Gailey  V.  Beard,  4  Yeates  Car.)    575;    Pelletreau   v.   Jackson,  7 

(Pa.)  418.  Wend.  (N.  Y.)  478. 

SOlatioii  to  Citation. — Where  a  writ  Upon  the  return  of  the  writ  of  error, 
of  error  was  duly  filed  it  will  not  be  if  the  plaintiff  wishes  to  avail  himself 
dismissed  because,  through  an  over-  of  any  error  not  contained  in  the  rec- 
sight,  not  made  returnable  on  the  same  ord,  but  the  evidence  of  which  appears 
day  as  the  citation  according  to  stat-  upon  the  files  or  records  of  the  court 
utc.     McClellan  v.   Pyeatt,  49    Fed.  to  which  the  writ  of  error  was  directed. 
Rep.  259.  he  may  assign  errors    generally,  and 
Miftiiigati — In   Michigan    a  writ    of  also  specially,  by  a  separate  pleading, 
error  will  not  be  dismissed  for  delay  and  in  such  special  assignment  allege 
in  filing   return    if    filed    before    the  diminution;  and,  upon  filing  an  affi- 
motion  is  heard,  but  where  the  motion  davit  of  the  service  of  a  copy  of  such 
to  dismiss  was  made  before  the  filing  allegation  of  diminution,  he  may  enter 
of  the  return,  and  there  had  been  fail-  a  rule  of  course,  awarding  a  certiorari, 
ure  to  comply  with  the   rules,  costs  which  certiorari  he  may  cause  to  be 
were  allowed   the   moving   party  al-  returned    within    the    rule    to  plead, 
though     the     motion     was     denied.  This  he  is  not  obliged  to  do,  unless 
Woodmansie  v.  HoUon,  16  Mich.  379.  compelled  by  a  rule  taken  by  the  de- 
Wbere  Doflned  1)7  Bole   of  Court. —  fendant.     If  the  defendant  plead    in 
Where  the  time  within  which  a  writ  nuUo  est  erratum  he  admits  the  facts 
of  error  is  made  returnable  is  defined  stated  in  the  allegation  of  diminution ; 
by  a  rule  of  court  the  appellate  court  but  not  that  they  are  cause  of  error, 
has  power  to  relieve  an  appellant  from  If  he  does  not  choose  to  make  that 
its  operation,  and  file  a  return  after  the  admission  he  must  rule   the  plaintiff 
time  has  expired.     But  the  appellant  to  return  his  certiorari.     If   such  rule 
must  show  a  good  cause  without  de-  is  not  obeyed  the  plaintiff  will  be  non- 
fault.     Doyle  V.  Mizner,  41  Mich.  549.  prossed.     If  a  return  be  made  to  the 
Wliere  Leave  Denied. — Leave  to  file  a  certiorari    the    defendant  may  plead 
return  after  the  time  therefor  has  ex-  such  plea  as  he  shall  be  advised   by 
pired  will  be  denied  where  it  is  mani-  his  counsel.     Pelletreau  v,  Jackson,  7 
fest  that    the    assignment    of    errors  Wend.  (N.  Y.)  481. 
proposed  to  be  filed   therewith  were  "When   a  trial  is  authorized  on  a 
such  as  the  appellate  court  could  not  transcript,  it  is  presumed  to  give  the 
notice.    Webster  x;.  Fisk,  9  Mich.  250.  tenor  of  the  record ;  but,  as  it  may  not, 
An  affidavit  seeking  to  excuse  defay  either  party,  upon  a  proper  suggestion 
as  due  to  the  negligence  of  the  clerk  of  a  diminution  of  the  record,   may 
must  show  that  the  clerk  was  requested  have  the  proceedings  stayed   until  a 
or  notified  to  make  a  timely  return  more  perfect  transcript  be  obtained, 
by  counsel  for  the  plaintiff  in  error.  And  this  is  usually  done  by  a  certio- 
Webster  v.  Fisk,  9  Mich.  250.  rari."     State  v.  Reid,  i  Dev.  &  B.  L. 

2.  People  V,  Baron,  6  How.  Pr.  (N.  (N.  Car.)  382. 

Y.  Supreme  Ct.)  81.  Two  Contradictory  Transcrlpte. — '*  In 
S.  Bouv.  L.  Diet. ;  Bacon's  Abr.,  tit    extraordinary  cases,     as    where    two 

Error.  transcripts  are  sent  contradictory  to 
4.  Bacon's  Abr.,  tit.  Error;  Bassler    each  other,  and  the  parties  do  not  agree 

V.  Niesly,  i  S.  &  R.   (Pa.)  472;  Sock-  which  is  correct,  the  court,  instead  of 
well  V,  Bateman,  4  N.  ].  L.  417;  State    ordering  a   certiorari,  will  direct  the 
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1a  Otnanl. 


2.  XTpon  What  Writs. — Diminution  of  the  record  cannot  be 
alleged  upon  a  writ  of  error  brought  on  a  judgment  in  any  iofcrior 
court.* 

IHaiBttiioii  Ootttr»ry  to  th«  Baeord. — A  party  cannot  allege  diminution 
contrary  to  the  record  which  is  certified.* 

3.  When  Dittinution  to  be  Alleged. — Diminution  of  the  record 
must  be  alleged  and  a  certiorari  prayed  before  joinder  in  error,' 
since,  by  a  joinder  in  error,  the  return  is  sldmitted  to  be  perfect.^ 

ZDL  PBOGBas  nr  Ebbob— 1.  In  General— To  perfect  a  writ  of 
error,  process  in  error  must  be  issued  and  served  upon  the 
defendant  in  error  within  the  time  prescribed  by  law.^ 


officer  to  attend  with  the  original  rec- 
ord." Sute  V.  Reid,  i  Dev.  &  B.  L. 
(N.  Car.)  383. 

1.  3  Tidd  Pr.  1167;  Bac.  Abr.,  tit. 
Error ;  Hale  v.  Clare,  i  Salk.  a66w  In 
this  case  the  judgment  was  of  a  borough 
court,  and  it  was  held  that  **  if  such 
variance  had  been  in  a  record  of  the 
common  pleas,  diminution  might  have 
been  alleged,  and  a  good  writ  certified; 
but  in  records  out  of  inferior  courts 


40  111.  61 ;  Natchez  Ins.  Co.  t.  Stan- 
ton, 4  How.  (Miss.)  7;  Tfeman  r. 
Richards,  7  Mo.  App.  597 ;  Davenport 
V.  HannilMil,  no  Mo.  574;  Com.  r. 
Emenr,  2  Binn.  (Pa.)  257 ;  Llojd  v,  Al- 
exander, I  Cranch  (U.  S.)  365 ;  Kitchen 
V,  Randolph,  93  U.  S.  87;  Virginia 
Vallej  Ins.  Qo.  v.  Mordecai,  21  How. 
(U.  S.)  201;  Wilej  V.  Neal,  24  Neb. 
141. 
Wktt  of  Brm  AlltetB  Beooo^d  OBty.—A 


no  diminution  can  be  alleged,  and  the    writ  of  error  acts  onlj  upon  the  record, 


court  must  take  them  as  thej  find 
them." 

3.  2  Tidd  Pr.  1167;  Bac.  Abr.,  tit. 
Error.  See  also  Cheetham  v,  Tillot- 
son,  4  Johns.  (N.  Y.)  508. 

"As  if,  on  a  writ  of  error,  it  be  cer- 
tified that  the  judgment  was  that  the 
defendant  should  be  in  miser icordia, 
the  defendant  cannot  allege  for  diminu- 
tion that  the  record  is  guod  capiatur^ 


and  not  upon  the  parties.  It  mast 
therefore  be  accompanied  bj  appellate 
process  or  general  appearance  to  bring 
the  defendants  in  error  into  court  Na- 
tions t'.  Johnson,  24  How.  (U.  S.) 
205 ;  Wilson  v.  Adams,  50  Tex.  5. 

Jnrlirillcttofial.— In  Florida  <*  the  set- 
tled rule  of  construction  adopted  br 
this  court  is  that  a  scire  facias  to  hear 
errors,   returnable  with   the   writ  of 


because  this  is  contrary  to  the  record  error,  is  essential  to  the  validity  of  such 

certified."     2  Tidd  Pr.  1168.     See  also  writ."    Christopher  r.  Newnham,  34 

1  Roll.  Abr.  764,  Fla.  370;  Wiley  v.  Neal,  34  Neb.  141. 

S.  Rew  V,  Barker,  2  Cow.  (N.  Y.)  Compare    Oppenheimer    v,  Gucken- 

408.  heimer,  34  Fla.  13,  where  it  is  said  to 

4.  Rew  V.  Barker,  2  Cow.  (N.  Y.)  be  essential  to  the  jurisdiction  of  the 

408;    Pelletreau  v.  Jackson,  7  Wend,  person,  but  not  of  the  cause,  conse- 

(N.  Y.)  480;   Cheetham  v,  Tillotson,  quently  a  general  appearance  waives 

4  Johns.    (N.  Y.)   499;    Meredith  v.  appellate  process. 

Davies,  i  Salk.  270.  Bx  Parte  ProceedliigB  wltiioiit  Hotloe.— 

Award  of  Certtoraxl  by  Court  ex  Qfltolo.  An  ex  farte  proceeding  in  error,  vith- 

— It  is  true  that  notwithstanding  the  out  notice  to  defendant  in  error,  is  a 

parties  are  concluded,  after  this  stage  nullity.    Sprote  v,  Marshall,  4  Greene 

of  the  controversy,  yet  this  court,  in  (Iowa)  344. 

the  plenitude  of  its  power,  may  at  any  Notice  of  WUt  of  Error. — ^Notice  of  a 

time,  ex  officio^  award  a  certiorari  to  writ  of  error,  pven  in  open  court  at 

supply  a  defect  in  the  body  of  the  rec-  the  same  term  judgment  is  rendered, 

ord,  as  well  as  in  its  branches.    Cheet-  is  not  equivalent  to  a  citation.    U.  S. 

ham  V,  Tillotson,  4   Johns.  (N.  Y.)  v.  Phillips,  121  U.  S.  254. 

509.  Notice  need  Not  Appear  of  Beeord.— 

0.  Texas,  etc.,  R.  Co.  v.  Lennox,  i  The  notice  of  the  application  need  not, 

Tex.  App.  Civ.  Cas.,  $  531 ;  Christopher  unless  a  statute  requires  it,  appear  of 

V.  Newnham,  34  Fla.  370;  Oppenheim-  record,  as  it  will  be  presumed  to  liave 

er  V.  Guckenheinier,  34  Fla.  13;  Joost  been  properly  had.     Lindell  Glass  Co. 

V,  Elliott,  20  Fla.  924 ;  Bergen  v.  Riggs,  v.  Hanneman,  46  Mo.  App.  614. 

894  Volume  VII. 


Proo6M  In  Error.  ERROR,    WRIT  OF.    Bdre  TaoiM  ad  Audiendnm. 

2.  Scire  Paoias  ad  Audiendnm  Errores. — Under  common-law  prac- 
tice this  process  is  called  a  scire  facias  ad  audiendutn  error es  ;  its 
office  is  analogous  to  that  of  a  summons  in  an  action  at  law.^ 
Under  tnodem  practice  such  process  is  termed  variously  citation 
in  error  and  sutHmons  in  error^  and  the  statutes  of  the  respective 
states  variously  provide  for  its  service  and  character. 

tf.  Of  What  Court  a  Process. — It  is  a  process  of  the  appel- 
late court,  whether  issued  by  the  clerk  of  the  trial  or  the  Supreme 
Court.^ 

b.  How  Tested. — The  process  bears  the  teste  6f  the  court's 
chief  justice.' 

c.  Whence  Issued. — The  process  issues  as  a  matter  of  course 
out  of  the  office  of  the  clerk  of  the  lower  court  or  of  the  court  of 
error.* 

d.  How  Directed. — The  scire  facias  is  directed  to  the  sherilBF 
of  the  county,  commanding  him  to  make  known  to  the  defendant 
in  error  the  pendency  of  the  writ  of  error,  and  requiring  him  to 
appear  at  a  specified  term  to  hear  errors  and  show  cause,  etc.^ 

e.  Notification  of  Time  for  Appearance. — The  process 
must  notify  and  require  the  defendant  in  error  to  appear  on  the 
return  day  of  the  writ  of  error.® 

/.  When  Returnable. — The  process  should  be  made  return- 

1.  Tandj  v.  Rowel  I,  54  N.  H.  386.  void,  and  the  writ  of  error  will  be  dis- 

WImh  Issaod. — Where  a  statute  does  missed.     U.  S.  v,  Hodge,  3  How.  (U. 

not  otherwise  provide,  a  citation  on  a  S.)  534. 

writ  of  error  should  immediately  issue  4.  Knight  v,  Weiskopf,  3i  Fla.  161 ; 

after  the  writ  is  sued  out.     Roberts  v.  Guarantee  Trust,   etc.,  Co.   v.    Bud- 

Landrum,  3  Tex.  16.  dington,  33  Fla.  514 ;  Tandy  v.  Rowell, 

a.  Knight  V,  Weiskopf,  ai  Fla.  157;  54  N.  H.  386;  Rochester  v,  Roberts, 

Guarantee  Trust,  etc.,  Co.  v.  Budding-  25  N.  H.  495. 

ton,  23  Fla.  514.  6.  Tandy  v.    Rowell,  54  N.  H.  386; 

S.  Rochester  v,  Roberts,  35  N.  H.  Rochester  v,  Roberts,  35  N.  H.  495; 

495 1  Joost  V.  Elliott,  30  Fla.  924.  Sammis  v,  Wightman,  35  Fla.  547. 

Such  a  writ  cannot  therefore  be  tested  Direotton  to  DefiBndant  In  Bxror. — It 

in  the  name  of  the  clerk   issuing  it.  should  not  be  directed   to  the  defend- 

Knight  V.  Weiskopf,  31  Fla.  157.  ant  in  error.     Sammis  v.  Wightman, 

8erT«d  by  Sheriff. — It  must  be  served  35  Fla.  547. 

therefore,   unless  otherwise  provided  Direetlon  to  Coroner. — In  Chenault  r. 

by  law,  by  the   sheriff    of    the    Su-  Bush,  3  Stew.  &  P.  (Ala.)  342,  it  was 

preme  Court  or  his  legally  authorized  held  that  a  writ  will  not  be  dismissed 

deputy.    Knight  v,  Weiskopf,  3i  Fla.  because  the  citation  returned  executed 

157.     *  is  directed  to  the  coroner  instead  of 

The  sherifiF  of   the    county    where  the  sheriff,  even  if  no  part  of  the  rec- 

the  Supreme  Court  sits  is  the  sheriff  ord  shows  the  sheriff  to  be  a  party  in 

of  the  Supreme  Court.      Knight   v,  interest. 

Weiskopf,  21  Fla.  157.  Direction  to  Deimty. — Where  directed 

Blsnatnro. — Statutory  provisions,  as  to  the  sheriff  and  '*  his  lawfully-author- 

to  signature  of  the  citation  or  scire  ized  deputies,"  the  word9  quoted  are  a 

facias  ad  audiendnm  errores^  must  be  mere  error    of    form,  correctible   by 

strictly  followed.     Palmer  v,  Donner,  amendment    Sammis  v,    Wightman, 

7  Wall.  (U.  S.)  541 ;  U.   S.  v,  Hodge,  25  Fla.  547. 

3  How.  (U.  S.)  534.  6.  Virginia  Valley  Ins.  Co.  v.  Mor- 

Where  the  citation  is  not  signed  by  decaf,  21  How.  (U.  S.)  201 ;   Roches- 

the  person  designated  by  statute  it  is  tor  v.  Roberts,  25  N.  H.  504. 
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able  at  the  same  term  as  the  writ  of  error.^ 

g.  Service — (i)  Necessity  for, — There  must  be  legal  service 
of  the  scire  facias  or  citation  within  the  time  prescribed  before 
the  return  day  of  the  cause,  otherwise  the  writ  of  error  fails  and 
will  be  dismissed.^  And  a  defendant  in  error  is  not  bound  to 
take  notice  of  the  writ  of  error  and  act  thereon  until  the  time 
within  which  the  scire  facias  is  made  returnable  has  expired.' 

(2)  Titne  of  Service, — Where  the  writ  is  duly  filed,  issuance  and 
service  of  the  scire  facias  within  the  time  defined  for  bringing  the 
writ  is  not  required,^  and  it  may  be  issued  and  served  after  the 
expiration  of  the  time  for  bringing  the  writ  of  error,*  provided  it 
is  served  within  the  number  of  days  required  by  law  before  its 
return  day.® 

1.  Virginia  Valley  Ins.  Co.  v,  Mor-  "  Our  conclusion  is  that  where  the  writ 
decai,  21  How.  (U.  S.)  201 ;  Roches-  of  error  is  issued  and  lodged  with  the 
ter  V,  Roberts,  25  N.  H.  505;  Gerig  v.  clerk  of  the  inferior  court  whose  judg- 
Diamond  Phosphate  Co.  (Fla.  i89i5),  ment  is  to  be  reviewed,  within  the  six 
19  So.  Rep.  877;  Orlando  First  Nat.  months  limited  for  the  bringing  of 
Bank  v.  King,  36  Fla.  25 ;  Villabolos  such  writs,  and  is  made  returnable  to 
V.  U.  S.,6  How.  (U.S.)  90;  Driggs  v.  the  proper  time,  it  is  not  necessary 
Higgins,  19  Fla.  103.  that  the  scire  facias  to  hear  errors 

No  Return. — Where  there  is  no  return  shall  be  either  issued  or  served  within 

upon  the  citation  in  error,  and  the  writ  such  limited  six  months,  but  may  be 

itself  is  defective  in  not  stating  the  time  effectually   and    properly  issued   and 

at  which  the  defendant  in  error  is  noti-  served  after  such  limited  six  months 

fied  to  appear,  the  cause  will  be  stricken  have  expired,  provided  it  is  made  re- 

f rom  the  docket.    Morris  v.  Grapevine  turnable  at  the  same  time  with  the 

(Tex.  Civ.  App.  1894),  ^5  S.  W.  Rep.  60.  writ  of  error,  and  is  served  twenty-five 

2.  Gerig  v.  Diamond  Phosphate  Co.,  days  before  the  return  day." 

37  Fla.  335;  Joost  V,  Elliott,  20  Fla.  When  the  time  intervening  between 
924;  Knight  v.  Weiskopf,  21  Fla.  157;  the  bringing  of  a  w^rit  of  error  to  a 
Guarantee  Trust,  etc.,  Clo.  v.  Budding-  judgment  of  the  Circuit  Court  and  the 
ton,  23  Fla.  514;  Williams  v.  Hutchin-  first  term  of  the  Supreme  Court  there- 
son,  26  Fla.  513;  Oppenheimer  v.  after  will  not  admit  of  service  being 
Guckenheimer,  34  Fla.  13;  Christo-  mside  of  the  scire  facias  ad  audiend  mm 
pher  V.  Newnham,  34  Fla.  370 ;  Weston  errores  at  least  twenty-five  days  before 
V.  Bonney,  37  Fla.  374.  the  first  day  of  such  term,  the  writ  of 
In  nUnolB  it  is  held  that  the  validity  error  and  scire  facias  ad  audiendum 
of  a  writ  of  error  does  not  depend  errores  should  be  made  returnable  to 
upon  the  scire  facias.  If  the  latter  is  the  first  day  of  tlie  term  next  succeed- 
informal  or  insufficient,  an  alias  may  ing  such  first  term  of  the  Supreme 
issue  to  the  proper  parties,  which,  when  Court.  Sammis  v,  Wightman,  25  Fla. 
served,    gives  the  court  jurisdiction.  547. 

Jurisdiction  will  also  be  acquired  by  KasaaoliUBettt. — As  a  scire  facias  ad 

the  appearance  of  the  parties.     Birkby  audiendum  errores  is  an  original  writ, 

V,  Solomons,  15  111.  120.  it  was  held  in   Christian  v.  Com.,  5 

5.  Christian  v.  Com.,  5  Met.  ( Mass.)  Met.  ( Mass. )  334,  that  where  no  specific 
334.  provision  was  made  for  its  service  it 

4.  Orlando  First  Nat.  Bank  v»  King,  came  within  the  general  provisions  of 

36  Fla.  25 ;  Sammis  v.  Wightman,  25  Rev.  Stat.  Mass.,  c.  90,  f  21,  requiring 

Fla.  547;  Villabolos  v,  U.  S.,  6  How.  all  original  writs  to  be  served  fourteen 

(U.  S.)  90.  days  before  they  were  returnable. 

6.  Orlando  First  Nat.  Bank  v.  King,  Nebraska. — In  Nebraska,  if  the  sum- 
36  Fla.  25 ;  Sammis  v,  Wightman,  25  mons  is  issued  within  the  year  in  which 
Fla.  547.  to  sue  out  a  writ  of  error,  it  need  not  be 

6.  Orlando  First  Nat.  Bank  ik  King,  served  until  afterward.  Hendrickson 
56  Fla.  25.   In  this  case  the  court  said :     v,  Sullivan,  28  Neb.  790. 
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(3)  Upon  Whom  Served. — The  process  in  error  may,  unless 
otherwise  provided  by  statute,  be  served  upon  the  defendant  in 
error  or  his  attorney  of  record.* 

00vtna  BtfendA&ti. — Where  there  are  several  defendants  in  error, 
service  should  be  made  upon  each.' 

1.  Bacon  V.  Hart,  i  Black  (U.  S.)  tion  to  his'attorney  is  defective.  Driver 

38;  Wilcox  V,  Mitchell,  4  Smed.  &  M.  v.  McAllister,  i  V^ash.  Ter.  367. 

(Miss.)   744;   Love  v.  Hall,  3  Yerg.  In  Texas,  under  a  statute  authorls- 

(Tenn.)  408.  ing  service  of  a  citation  in  error  on  an 

Attorney  of  Record. — Service    upon  attorney  of  record  only  where  the  de- 

the  attorney  of  record   is  sufficient,  f  endant  in  error  is  a  nonresident  of  the 

although  he  does  not  appear  in  the  state  or  cannot  be  found,  it  was  held 

case  in  the  Supreme  Court.     Kinney  that  service  on  the  attorney  of  record  in 

V.  Hickox,  24  Neb.  167.  other  cases  was  unauthorized  and  re- 

Bervioe  on  One  of  Several  Attorneys. —  quired  the  dismissal  of  the  writ  of  er- 
Where  there  are  several  attorneys  of  ror  on  motion.  HoUoman  v.  Middle- 
record  for  the  defendants  in  error,  ton,  23  Tex.  538 ;  Adkins  v.  Forehand, 
service  of  summons  in  error  on  one,  10  Tex.  270 ;  Hughes  v»  Burleson,  10 
or  his  waiver  of  service,  is  sufficient.  Tex.  290;  James  v.  Gray,  3  Tex.  514; 
Comstock  T'.  Cole,  28  Neb.  470.  Roberts  v,  Sollibellus,   10  Tex.  352; 

On  Hnslmad. — Where  the  defendant  Covitt  v.  Anderson,  34  Tex  36a;  Lopes 
marries  after  judgment  and  before  the  v,  Flores,  34 Tex.  334 ;  Cassells  v.  Kin- 
service  of  the  writ  of  error,  the  service  ney,  39  Tex.  432. 
of  the  citation  upon  the  husband  is  suf-  In  Florida  the  scire  facias  to  hear  er- 
ficient.  Fairfax  v,  Fairfax,  5  Cranch  rors  cannot  be  legally  served  upon  the 
(U.  S.)  19.  attorney  of  record  in  the  court  below 

BoslMAd  and  Wife.— Where  a  writ  of  of  the  defendant  in  error,  when  the  lat- 

error  is  sued  out  by  a  party  below,  from  ter  is  a  resident  of  the  state  and  in  the 

a  Judgment  against  him  in  favor  of  state  at  the  time  of  the  service  of  such 

husband  and  wife,  a  citation  in  error  writ.     Christopher  v.   Newnham,  34 

must  be  served  also  upon  the  husband,  Fla.  370. 

although  the  suit  affects  only  the  sepa-  Evasion  of  Personal   Bervlee.  -^  The 

rate  property  of  the  wife.     Hunter  v,  mere  evasion  by  defendant  of  a  scirt 

Nichols,  I  Tex.  App.  Civ.  Cas. ,  ^  1054.  facias  to  hear  errors,  by  concealine 

Benrloe  upon  Representatives  of  De-  himself,   is  not  equivalent  to  acttuQ 

fondant  in  Error. — Where  the  defendant  service.     Where  actual  service  cannot 

in  error  dies  after  a  writ  of  error  sued  be  had  upon  the  resident  defendant  in 

out,  ihe  scire  facias  may  be  served  upon  error,  returns  of  two  nihils  upon  writs 

his  personal   representatives  without  issued  to  different  terms  of  court  will 

abatement  of  the  writ  of  error  or  ne-  be  regarded  as  actual  personal  service, 

cessity  for  its  revival.     U.  S.  Mutual  Cameron  v.  Savage,  40  111.  134;  Mar- 

Acc.  Assoc.  V,  Weller,  30  Fla.  3x5 ;  shall  v,  Moses,  40  111.  126. 

New  Orleans,  etc.,  R.  Co.  v,  Rollins,  Two  Betnms  of  Hon  Est  Inveutos.— 

36  Miss.  384.  At  common  law  a  writ  of  error  may 

Berrlee  npon  Beinresentattves  of  AUor-  be  heard  ex  f  arte  on  two  returns  of  nen 

ney.— Where  the  attorney  is  dead  the  est  inventus.     Vandegrift  v.  Page,  5 

process  cannot  be  legally  served  upon  Harr.  (Del.)  439. 

his  personal  representatives,  nor  is  serv-  3.  Leidecker  v.  Ratto,  i  Tex.  App. 

ice  on  one  who  had  been  his  partner  Civ.  Cas.,  (824;  Thompson  v.  Fine,  55 

valid.    Bacon  v.  Hart,   i   Black  (U.  Tex.  437. 

S.)38.  Where    Defendants    Are   Partaen. — 

Btatatory    Provisions    Mandatory.  —  Where  the  statute  requires  each  of  the 

Where  the  statute  designates  the  per-  defendants  to  be  served  with  a  citation 

son  upon  whom  service  should  be  made,  in  error,  the  fact  that  the  defendants 

it  can  be  made  upon  that  person  and  no  are  a  partnership  does  not  change  or 

other.     Lopez  t'.  Flores,  34  Tex.  335.  modify  the  rule.    Leidecker  v,  Ratto, 

Thus,  where  a  statute  requires  a  no-  i  Tex.  App.  Civ.  Cas.,  ^  824;  Clark  v, 

tice  of  suing  out  a  writ  of  error  to  be  Thompson,  43  Tex.  138;  Thompson  v, 

directed  to  &e  adverse  party,  a  direc-  Pine,  55  Tex.  437. 

7  Encyc.  PI.  &  Pr.— 57               8»7  Volume  VIL 


ERROR,    WRIT  OF.       Oontmto  aad  BiAdney. 

(4)  Irregular  Service. — ^Where  process  is  irregularly  served,  the 
writ  of  error  will  be  dismissed.^ 

S.  Aliii  Sdra  AdM,  etc. — ^Where  the  first  scire  facias^  etc^  is  not 
seasonably  served,  or  is  defective,  successive  scire  faciei — called 
alias  and  pluries — may  issue  immediately  thereafter,  and  may  be 

made  returnable  at  a  subsequent  day  in  the  term  or  even  at  the 
next  term.* 

4.  Cont«iiti  and  BuBeiency  of  Prooeit. — As  to  contents  and  form 
of  citation  in  error  and  summons  in  error,  see  article  Appeals, 
voL  2,  p.  211.' 

Where  anj  partj  defendant  is  UBStad  Slates. — ^The  service  of  cits- 
omitted  the  writ  maj  be  dismissed  on  tion  of  a  writ  of  error  to  the  court  of 
motion.  Leidecker  v,  Ratto,  i  Tex.  a  state,  made  upon  the  defendant  in  er- 
App.Civ.  Cas.,  ^  824;  Clark  v.  Thomp-  ror  in  another  state  bj  the  marshal  of 
son,  4a  Tex.  128;  Crunk  v.  Crunk,  23  the  latter  state,  is  irregular,  but  most  be 
Tex.  605 ;  Summerlin  tr.  Reeves,  29  promptly  taken  advantage  of  on  a  mo- 
Tex.  85;  Lewis  v.  Mills,  29  Tex.  124;  tion  to  dismiss,  or  it  will  be  deemed 
Chambers  v,  Shaw,  16  Tex.  143.  waived.     Renaud  v.   Abbott,  116  U. 

In  Griffin  v,  Wilson,  19  Ala.  27,  it  S.  277. 

was  held  that  if  a  writ  issues  against  3.  Roberts  v.  Landrum,  3  Tex.  16; 

three  defendants,  which  is  served  upon  Tandy  r.  Rowell,  54  N  .H.  384;  Roch- 

two  of    them   only,  and    an    alias   is  ester  r.  Roberts,  25  N.  H.  495. 

issued  and  served  upon  all,  an  errone-  Due  mUffanee  mnat  bava  baaaUiSdli 

ous  judgment  by  default  may  be  re-  Bervliiff  OriglAaL — An  alias  citation  will 

versed  on  a  writ  of  error  properly  sued  not  be  awarded  unless  due  diligence  is 

out  in  the  names  of  all  the  defendants,  shown  to  have  been  used  in  trying  to 

1.  Lewis    V,    Mills,    29    Tex.    124;  serve  the  original  citation.    Natdiez 

Christopher  v.  Newnham,  34  Fla.  370;  Ins.  Co.  v.  Stanton,  4  How.  (Miss.)  7. 

Joost  V.  Elliott,  20  Fla.  924;  Knight  Order  or  Bole  of  Gout  Not  HeeMsuy.— 

V.   Weiskopf,  21   Fla.   157;  Comte  t/.  In /^AiriWa  it  is  not  material  that  a  sec- 

Toale,  24  Fla.  19;   Guarantee  Trust,  ond,  or  alias,  scire/acias  ad  audieiulmm 

etc.,  Co.  V.  Buddington,  23  Fla.  514;  errores  was  issued  without  an  order 

Williams  v.  Hutchinson,  26  Fla.  513 ;  or  rule  of  court,  the  first,  or  original, 

Jenssen  v.  Walther,  26  Fla.  448;  Ells-  not  having  been  served.    U.  S.  Mutual 

worth  V,  Haile,  29  Fla.  256.  Ace.  Assoc,  i*.  Weller,  30  Fla.  21a 

mndBeftBBt  Scire  Faolai. — ^The  mere  3.  Aadgnment  of  Error  In  Setrs  FaeSaa 

foct  that  a.  scire  facias  ad  audiendum  — ^The  assignment  of  error  should  be 

errores  purports  to  be  such,  although  filed  and  inserted  in  the  scire  facias, 

not  tested  nor  served  by  an  authorized  Rochester  v.  Roberts,  25  N.  H.  504. 

officer,  does  not   validate  it,  and  the  '*  In  the  ordinary  forms  it  recites 

writ  of  error  will  be  dismissed.    Knight  that  the  record  is  before  the  court  is- 

V,  Weiskopf,  21  Fla.  157;  Joost  v.  El-  suing  the  scire- facias;  but  this  is  not 

liott,  20  Fla.  924.     Compare  Dayton  so   in   point  of  fact  when    the  scire 

V,  Lash,  94  U.  S.   112,  where  it  was  facias  issues  before  the  return  of  the 

held  that  where  a  legal  citation  was  writ  of  error.     Whenever,  then,  the 

issued  and  not  served,  an  app>eal  could  errors  shall  be  assigned  and  the  scire 

not  be  dismissed,  but  a  new  citation  facias  be  issued  at  the  same  time  with 

might  after  the  term  to  which  the  ap-  the  issuing  of  the  writ  of  error,  the 

peal    was  returnable    be    issued  and  form  should  be  changed  accordinglj, 

served.  and,  instead  of  saying  that  the  record 

In  Joost  V,  EllioUy  ao  Fla.  924,  it  is  before  the  court,  simply  say  that  it 

was  said  that  the  distinction  between  has  been  directed  to  be  brought  before 

that  case  and  Dayton  v.  Lash,  94  U.  the  court."     Rochester  v.  Roberts,  25 

S.  112,  was  that  in  the  latter  case  there  N.  H.  495. 

was  a  legal  citation  not  served,  while  Tezaa. — ^The  citation  in  error  must 

in  the  former  there  was  no  legal  cita-  describe  the  judgment  substantially  as 

tion.     See  also  Knight  v,  Weiskopf,  21  it  is  described  in  the  petition  in  error, 

Fla.  164.  or  the  writ  will  be  dismissed  for  insuffi- 
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5.  Waiver. — It  is  a  well-established  principle  of  appellate  pro- 
cedure, that  process  in  error  may  be  waived,  either  expressly  or  by 
a  general  appearance  of  the  defendant  in  error.^ 

XX.  Effect  or  Wbit  or  Ebbob— 1.  As  a  Supersedeas. — See 
article  SUPERSEDEAS  and  Stay  of  Proceedings. 

3.  What  is  Brought  XTp  by  the  Writ — ^A  writ  of  error  to  a  final 
judgment  brings  up  the  whole  record.*  But  it  does  not  bring  up 
proceedings  subsequent  to  the  judgment  rendered.' 

cient  service.    Crane  v,  Hogan  (Tex.  GonsoUdated  Aottoiu. — Where  actions 

1887),  7  S.  W.  Rep.  57.  have  been  consolidated  and  brought  up 

Biror  AmendaUe. — ^An  error  in  the  by  one  writ  of  error,  separate  matters 

citation  in  misnaming  the  county  where  preceding  the  writ  will  be  carried  up 

the   Supreme  Court  will  be  held  is  thereby.      Harris    v.    Sweetland,    48 

amendable.     Armis  v.  Barker,  4  Ga.  Mich.  no. 

170.  "  But  it  is  not  to  be  assumed  that  it 

1.  Florida. — Williams  v.  La  Peno-  would  regularly  so  operate  in  a  case 

tiere,  26  Fla.  333.  not  within  any  law  permitting  consoli- 

Georgia, — Bliss  v.  Stevens,  13  Ga.  dation."     Harris     v.     Sweetland,    48 

401.  Mich.  no. 

Illinois, —  Birkby  v,  Solomons,   15  Hlgbway  Prooeedlngi — ^New  Jnnvy. — 

111.  I30.  On  a  certiorari  in  highway  proceed- 

Tennessee. — McBee    v,    McBee,    i  ings  the  Supreme  Court  can  review 

Heisk.  (Tenn.)  558.  the  entire  proceedings  in  laying  out 

Texas, — Seybold  v,  Boyd,  14  Tex.  the  road,  but  in  proceedings  on  writ 

460;  Chambers  v.  Hodges,  3  Tex.  517 ;  of  error  only  the  judgment  of  the  in- 

Bingham  v.  Wyse,  14  Tex.  241.  ferior  court    and    the    correction    of 

United  States, — Aldrich    v.   y£tna  specific  errors  are  brought  up.     State 

Co.,  8  Wall.  (U.  S.)  491 ;  Buckingham  v.  Vandervere,  35  N.  }.  L.  669. 

V.  McLean,  13 How.  (U.S.)  150;  Chaf-  8.  Thayer  v.    Finley,   36   111.   263; 

fee  V,  Hayward,  20  How.  (U.  S.)  208;  Hunt  v.  People,  76  N.  1.89;  People  v, 

McDonogh  v,  Millaudon,  3  How.  (U.  Casey,  72  N.  Y.  393;  Polk  v.  Butter- 

S')  693;  Carroll  v,  Dorsey,  20  How.  field,  9  Colo.  325. 

(U.  S.)  204.  Proce6dliig  by  Bliertff. — So  a  proceed- 

Bflbct  of  Prooeis. — The  validity  of  the  ing  taken  by  the  sheriff  or  other  ofllcer, 

writ  of  error  does  not  depend  on  the  after  judgment    rendered,  cannot  be 

proper  service  of  process;  con.sequently  taken    advantage   of  to    reverse    the 

service  may  be  waived  by  a  general  judgment.      Hitchcock  v.   Hahn,   60 

appearance  of  the  defendant  in  ^ror,  Mich.  459. 

or  at   common  law  an  alias  citation  Or  where  the  execution  issued  upon 

might  issue  even  after  the  record  filed  the  judgment,  and  levy  made  was  de- 

in  the  appellate  court.    Birkby  v.  Solo-  fective  for  lack  of  indorsement.  Hitch- 

mons,  15  111.  120.  cock  v.  Hahn,  60  Mich.  459. 

Waiver  Uivalldated by  Death  of  Defend-  Cap.  ad  Reip. — So  proceedings  on  a 

iBtia Error. — Death  of  the  defendant  in  motion  to  set  aside  a  capias  ad  re- 

error,  before  a  petition  in  error  is  filed,  sfondendum  constitute  no  part  of  the 

invalidates  a  waiver  of  the  service  of  record  proper,  and  cannot  be  reviewed 

process  on  him,  indorsed  by  his  attor-  on  a  writ  of  error  from  the  final  judg- 

ney  of  record.    McGuire  v.  Ranney,  ment.    Miller  v.  Rosier,  31  Mich.  475. 

49  Ohio  St.  372.  Orden  Subsequent  to  JndgmeDt.--So 

S.  Morgans.  Ohio  River  R.  Co.,  39  errors  cannot  be  assigned  on  orders 

W.  Va.  17;  Wehlev.  Kerbs,6Colo.  167.  made  after  final  judgment  in  a  case 

?7  One  Party. — Although  it  be  sued  brought  by  the  writ  of  error.     Hughes 

out  by   one  party  only.     Morgan  v,  v.  Felton,  11  Colo.  489;  Polk  v,  But- 

Ohio  River  R.  Co.,39W.  Va.  17;  Day  terfield,  9  Colo.  325. 

V.Murdoch,!  Munf.  (Va.)  460;  De-  Order  Setting  Aside  PrevloaB  Order. — 

farges  v,   Lipscomb,   2   Munf.   (Va.)  Where  the  validity  of  a  judgment  or 

45i;Lomax  v.  Picot,  2  Rand.  (Va.)  decree  rested  on  a  subsequent  order 

247;    Burton    v.    Brown,    22    C^ratt.  setting  aside  a  previous  order,  which 

(Va.)  14.  in  turn  set  aside  the  decree,  it  was 
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3.  Effect  on  JnriidiiOtion  of  Person  or  Svlgect-matter. — A  party 
who  sues  out  a  writ  of  error  waives  all  question  of  the  jurisdic- 
tion of  the  appellate  court  over  his  person.^ 

Oft  BuliiiMi-ftMtttr. — And  where  the  writ  of  error  has  been  properly 
prosecuted,  citation  in  error  properly  served,  and  writ  of  error 
bond,  where  required,  perfected,  the  trial  court  ceases  to  have 
jurisdiction  over  the  subject-matter.^ 

XXT.  Segovb  Wbit  of  Ebbox.— A  second  writ  of  error  does  not 
lie  to  determine  any  question  which  was  raised  and  determined  on 
a  prior  writ  of  error  to  the  same  judgment.'  After  a  case  has 
been  decided,  and  a  mandate  issued  to  the  court  below,  if  a 
second  writ  of  error  is  sued  out,  it  brings  up  for  revision  nothing 
but  the  proceedings  subsequent  to  the  mandate,^  and  none  of 

held  that  a  writ  of  error  brought  up  United  States. — ^Tyler  v,  Magwire, 

such  subsequent  proceedings  as  the  17  Wall.  (U.S.)  289;  Ames o.  Quimbj, 

validity  of  the  decree  rested  thereon.  106  U.  S.  342;  Clark  v.  Keith,  lodU. 

McGowan  v.  James,  12  Smed.  &  M.  S.  464;  Chaffin  v.  Tajlor,  116  U.  S. 

(Miss.)  445.  567;  Hogan  v.  Ross,  11  How.  (U.  S.) 

1.  Shawang  v,  L>ove,  i^  Neb.  14a;  294;  Roberts  v.  Cooper,  20  How.  (U. 

Adams   Express  Co.  v.  St.  ]ohn,  17  S.)  467;  Martin  v.  Hunter,  i  Wheat 

Ohio  St.  641.  (U.  S.)  355, 

a.  Smith  v.  Haynes,  30  Tex.  501.  Hew   Petttloa   In   Error. — ^In  Texas, 

In  Orlmlaal  CtM.— The  allowance  of  where  the  plaintiff  in  error  has  failed 

a  writ  of  error  in  a  criminal  case  does  to  describe  the  judgment  properljin 

not  deprive  the  lower  court  of  its  ju-  his  petition  in  error,  he  may  file  a  new 

risdiction,  but  onlj  stays  the  author-  one  and  have  the  defendant  cited  there- 

itj  to  act  or  proceed  until  the  deter-  on,  where  returnable  and  actually  re^ 

mination  of  the  writ  of  error.    Perteet  turned  at  the  same  time  as  the  first. 

V,  People,  70  111.  173.  Davis  v.  Darling,  20  Tex.  804. 

3.  Alabama. — Evans  v.  St.  John,  9  By  Wlft  after  Deatb  of  Haslwafl  — 

Port.  (Ala.)  186.  When  husband  and  wife  prosecutes 

Georgia, — Thornton  v.  Lane,  11  Ga.  writ  of  error,  and  reverse  a  decree,  no 

459 ;  Hargraves  v,  Lewis,  6  (xa.  207.  second   writ  of   error  lies  in  fa?or  of 

Iowa. — Davis  v.  Alexander,  i  Greene  the  wife  after  the  death  of  the  husband 

(Iowa)  86.  to  have  a  second  reversal  of  the  same 

Kansas. — Headley    v.   Challiss,   15  decide.     Banton  v.   Campbell,  9  B. 

Kan.  602.  Mon.  (Ky.)587.    See  article  Appeals 

Kentucky. — Lillard  v.  Lillard,  5  B.  — Law  of  the  Case^  vol.  2,  p.  373. 

Mon.  ( Ky .)  340.  Effect  of  Anolber  wnt  and  OitsyoB  M 

Massachusetts.  —  Hopkins  v.  Com.,  Served. — ^The  fact  that  another  writ  of 

3  Met.  (Mass.)  460;  Booth  v.  Com.,  7  error  and  citation  have  been  issued, 

Met.  (Mass.)  285.  but  not  served,  cannot  prejudice  awrit 

AVw  T'ork. — Hartshome  v,  Sleght,  and  citation  which  have  been  duly  !•- 

3  Johns.  (N.  Y.)  554.  sued  and  served.     Davidson  v.  Lanier, 

0;liV>.— Pollock  V.  Cohen,  3a  Ohio  4  Wall.  (U.  S.)  453. 

St.  519.  4.  Roberts  v.  Cooper,  20  How.  (U. 

Pennsylvania.  —  Gibson    v.    Cum-  S.)    481.     See  Martin    v.   Hunter,  i 

mings,  35  Pa.  St.  331 .  Wheat.  (U.  S. )  355 ;  Ames  v.  Quimby, 

Texas. — Southern  Kansas  R.  Co.  v.  106  U.  S.  34a ;   Supervisors  v.  Kioni- 

Loffoon  (Tex.  Civ.  App.  1895),  33  S.  cott,  94  U.  S.  498;   Sibbald  v.  V.  S., 

W.  Rep.  584;  Harris  V.  Slmmang  (Tex.  la  Pet  (U.  S.)  49a. 

Civ.  App.  1895),  29  S.  W.  Rep.  668.  "It  is  a  well-established  doctrine, in 

Virginia. — MarshalPs  Case,  5  Gratt.  the  federal  courts  at  least,  that  a  second 

(Va.)  693.  writ  of  error  or  a  second  appeal  in  the 

Wisconsin. — Zimmerman  v.  Turner,  same  case  only  brings  up  for  review 

34  Wis.  483;   Pierce  v,  Kneeland,  9  the  proceedings  of  the  trial  court  sub- 

Wis.  33.  sequent  to  the  mandate,  and  that  it 
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the  questions  which  were  before  the  court  on  the  first  writ 
of  error  can  be  reheard  or  examined  upon  the  second,*  Where 
the  error  arises  from  matter  subsequent  to  the  former  decision, 
and  which  did  not  then  exist,  a  new  writ  of  error  may  be  brought, 
and  such  new  matter  be  assigned  for  error,^  The  fact  that  in 
the  former  decision  of  the  appellate  court  certain  points  might 
have  been  but  were  not  raised,  will  not  bar  a  second  writ  of 
error  based  upon  such  points.' 

XXJI.  PiwiMAl.,  Qtjmkai.,  oe  DiscowTnnjAjrcv— 1.  luyolimtary 
Dismissal— a.  In  General. — Dismissal  or  quashal  of  the  writ  is 
the  general  remedy  for  any  informality  or  irregularity  therein.* 

does  not  authorize  a  reconsideration  questions  actuallj  presented,  but  to 

of  any  questions,  either  of  law  or  facti  all  questions  existing  on  the  record 

that  were  considered  and  deterinined  that   niight  have  been  presented  for 

on  the  first  appeal  or  writ  of  error,  adjudication  in  the  first  petition  in 

provided  the  testimony  on  each  trial  error. 

was  substantially  the  same."    Balph  v,  Taxatton  of  Oosts.— -A  second  writ  of 

Haas,  73  Fed.  Rep.  975.  error  sued  out  to  correct  alleged  errors 

h  Roberts  v.  Cooper,  20  How.  (U.  of  trial  court  in  the  taxation  of  costs 

S.)  481.  after  the  rendition  of  judgment}  where 

**  To  allow  a  second  writ  of  error  or  the  judgment  has  been  reversed  on  a 

appeal  to  a  court  of  last  resort  on  the  prior  writ,  will  be  dismissed  as  un* 

same  questions  which  were  open  to  necessary,  as  all  the  questions  involved 

dispute  on  the  first,  would  lead  to  end-  might  have  been  raised  on  the  prior 

less  litigation."     Roberts  v.  Cooper,  writ,    St,  Louis,  etc.,  R,  Co.  v.  Mc- 

90  How.  (U.  S.)  481.  Lellandt  69  Fed,  Rep,  118.    See  also 

R#«rgiiin«iit  of  A4)iidlos;lea  FoliiU  Con-  Gibson   v.    Cummings,    35    Fa.    St. 

001U4  M  of  Favor, — *'  As  to  the  right  231.      Except    to    examine   whether 

of  a  party  to  reassign  upon  another  the  mandate    of   the  appellate  coprt 

writ  of  error,  in  the  same  case,  points  has  been  executed    correctly  pr  nott 

which  have  already  been  determined,  Tyler  v.  Magwire,  17  Wall.  (U.  S.) 

we  wish  the  position  of  this  court  to  989. 

be   distinctly    understood;    and    this  i.  King  v,  Simmonds,  1  H.  L.  CftSr 

is  rendered  the  more  necessary,  from  754;  Van  Ness  v.  Cheeseboroughi  H 

the  fact  that  its  own  authority  is  in-  Ga.  377;  National  Bank  of  Republic  v. 

voked  for  the  new  feature  now  for  the  MiUer,  25  h-  ed.  (U.  S.)  529;  Van  Me- 

first  time  to  be  engrafted  in  our  judi-  ter  v,  Lovis,  39  111.  4JB8;  Bostwick  v. 

cial  system,     Let  it  not  be  supposed  Williams,  40  111.  113;  Seybold  t;.  Boyd, 

for  a  moment  that  parties  are  entitled  14  Tex.  460;  Graham  v,  Sterns,  16 

to  this  privilege  as  matter  of  right;  Tex.  153;  H  or  ton  v.  Wheeler,  17  Tex, 

and  that  if  it  be  conceded  in  any  case  52 ;  Mays  v,  Forbes,  9  Tex,  430;  People 

it  is  of  favor  only ."  Thornton  v.  Lane,  v.  Brooklyn,  13  Wend,  (N.  V.)    130; 

XI  Ga,  489.  Hartshorne  v,  Sleght,  3  Johns.  (N.  Y.) 

S,  Booth  V,  Com.f  7   Met.  (Mass.)  554. 

286;  Hopkins  v.  Com.,  3  Met.  (Mass.)  Texas. — ^The  motion  to  dismiss  a  writ 

460;  Wilde  V.  Com.,  2  Met.  (Mass.)  of  error  on  the  ground  that  the  citation 

408.  does  not  show  when  the  petition  for 

S.  Balch  V,  Haas,  73  Fed,  Rep.  974;  writ  of  error  was  filed,  and  on  the 

Hargraves  v.  Lewis,  7  Ga.  no.    See  ground  that  it  does  not  give  the  de- 

also  Arnold  v.  Arnold,  ii   B.   Mop.  scription  of  the  judgnoent  contained  in 

(Ky.)  85.  the  petition  for  writ  of  error,  cannot  be 

Oomtra. — In    Pollock    v.   Cohen,   32  sustained   further  than  to  strike   the 

Ohio  St.  514,  it  is  held  that  where  a  cause  from  the  docket  for    want  of 

case  is  brought  up  a  second  time,  on  proper  citation,  and  this  does  not  prej- 

the  same  record,  by  petition  in  error,  udice    the     plaintilT's   right  to  nave 

all  questions  on  such  record  will  be  proper  citation  thereafter  issued  and 

deemed  settled  by  the  first  adjudica^  served.     Thompson  v.  Anderson,  89 

tion.    This  rule  extends  not  only  to  Tex.  237. 
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Vol  Ooaflatd  to  Vnaal  DiflMts. — It  is  not  confined  to  formal  defects, 
but  may  be  resorted  to  where  for  any  reason  the  plaintiff  is  not 
entitled  to  a  review  on  the  merits.^ 

Biffht  to  Sm. — And  the  right  of  the  plaintiff  to  sue  out  the  writ 
may  be  contested  on  the  motion.* 

Wkirt  iHlmiiitt  Pt«p«. — When  no  error  appears  on  the  face  of  the 
record,  dismissal  is  not  proper,  but  the  judgment  will  be  affirmed 
on  motion  of  the  defendant  in  error.' 

CtnttauBM. — Or  in  a  proper  case  the  hearing  may  be  continued 
as  the  court  may  direct.^ 

b.  Specific  Grounds. — Dismissal  or  quashal  may  be  had  for 

UUtodBtatMPrmottee.— Where  a  writ  will  be  dismissed.    Bradlejv.  Ewart, 

of  error  is  sued  out  from  the  Supreme  i8  W.  Va.  598. 

Court  of  the  United  States  to  a  state  Where    the   plaintiff    in    error   is 

court,  and  the  record  presents  no  fed-  claimed  to  be  estopped  to  pursue  his 

eral  questions,  dismissal  is  the  proper  remedy  by  writ  of  error,  br  matters  of 

remedj ;  but  where  the  case  is  brought  fact  outside  the  record,  thej  mar  be 

from  the  Circuit  Court  of  the  United  shown  either  bj  a  plea  setting  forth 

States  the  Supreme  Court  maj  affirm,  the  facts  relied  on.  Showers  v.  Show- 

although   no  question  for  revision  is  ers,  27  Pa.  St.  491 ;  Martin  v.  Itcs,  17 

presented.     Tajlor  t;.  Morton,  3  Black  S.  &  R.   (Pa.)  364;  or  bj  motion  to 

(U.  S.)  482.  quash,  Showers  v.  Showers,  37  Pa.  St. 

Mleldcma. — In  Leland  v.   Blair,  97  491. 

Mich.  61 3,  a  motion  to  dismiss  a  writ  of  S.  Hagar  x\  Coup,  50  Mich.  54. 

error  for  want  of  prosecution  will  not  AppUeatKm  to  Bet  JkaUto. — Under  the 

be  granted  where  neither  part  j  noticed  English  practice  of  issuing  a  writ  of 

the  case  for  hearing.  error  out  of  the  chancery  court,  appH- 

Baw  Oltfoetlon  BidasA.  —  The  ground  cations  must  be  made  to  set  it  aside. 

of  the  motion  to  dismiss  or  quash  must  The  court  to  which  the  writ  of  error 

be  si>ecificallj  defined  in  the  motion  was  sued  out  had  no  authority  to  set  the 

papers,  so  that  the  adverse  party  may  writ  of  error  aside.   Jones  v,  De  Lisle, 

have     fair  notice    of    the    objection.  10    Moore    617;     Boreman  v.  Brown, 

Boyd  V.  Weeks,  6  Hill  (N.  Y.)  71.  1  Dowl.  N.  S.  281. 

1.  Hartshorne  v.  Sleght,  3  Johns.  But  it  was  held  with  great  refinement, 

(N.  Y.)  563;   Wilson  v.  Territory,  I  in  Maimer  v.  Newlands,  a  Dowl.  N. 

Wyoming  1 14 ;  U.  S.  v.  More,  3  Cranch  S.  716,  that  the  court  might  quash  the 

(U.  S.)  159.  allowance   of    the    writ,   although   it 

WlMttNatdTOTUid  for DlamlaiiaT. — What-  could  not  quash  the  writ,  as  the  allow- 
ever  constitutes  a  good  cause  for  the  ance  was  the  act  of  its  own  officer, 
modification  or  reversal  of  a  judgment  taiBeleiit  BaoMdy  Bttloir. — Or,  where 
cannot  be  urged  as  a  cause  for  quash-  the  plaintiff  in  error  had  a  sufficient 
ing  the  writ.  Vance  zk  Rockwell,  3  remedy  by  motion  at  the  trial  term  for 
Colo.  240;  Tower  v.  Detroit,  etc.,  R.  the  correction  of  the  error,  the  writ 
Co.,  7  Mich.  10.  will   not  be  dismissed.     Mclntire  v. 

Fact  Apparent  on  Raoord.  —  Matters  Carr,  59  N.  H.  207. 

of  fact  in  bar  of  the  writ  not  apparent  S.  McGuire  v.  Com.,  3  Wall.  (U. 

on  the  record  may  be  brought  before  S.)382;    Hecker   v.    Fowler,  i  Black 

the  court  either  by  plea  or  motion  to  (U.  S.)  95;  Suydam  v,  Williamson, » 

quash.     Showers  v.  Showers,  27  Pa.  How.  (U.  S.)  427. 

St.  491.  4.  Conkling   v.  Cameron,  3   Okla. 

Batoppel. — Where,   since  the  judg-  525. 

ment  complained  of  was  rendered,  the  Ki  Grlmliuil  OaM. — When  the  prisoner 

plaintiff  has    done    some  act   which  escapes  pending  a  writ  of  error  in  a 

would  in  law  prevent  him  from  obtain-  criminal    case    the    trial   court   may 

ing  the  fruits  of  a  writ  of  error,  and  either  dismiss  the  writ  or  continue  the 

the  estoppel  is  in  form  cognizable  by  hearing  at  its  discretion.    McGowan 

the  appellate  court,  his  writ  of  error  v.  People,  104  111.  100. 
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want  of  prosecution,^  want  of  jurisdiction,^  or  where  sued  out 
prematurely,'  or  for  want  of  necessary  parties  to  the  writ  of  error,* 

1.  Georgia. — Steele  Lumber  Co.  t^.  ITansas, — Christie  t;.  Carter,  56  Kan. 
Lraurens  Lumber  Co.  (Ga.    1896),  24  166. 

S.  £.  Rep.755;  McDougald  V.  Ruther-  Minnesota. — Hawke     v.     Deuel,    2 

ford,  12  Ga.  602  (not  filed  in  time) ;  Minn.  58 ;  Babcock  i^.  Banning,  3  Minn. 

Cloudis  V.  Tennessee  Bank,  6  Ga.  481 ;  191. 

Leak  v.  McDowell,  6  Ga.  264;  High-  Missouri. — State  v.  Brown,  41  Mo. 

tower  v.  Hightower,  13  Ga.  204;  Boyd  491. 

V,  Ham,  2  Ga.  190 ;  Beall  v.  Powell,  4  JVew  Tork. — Hartshorne  v,  Sleght, 

Ga.  525;  Anderson  v.  Darien  Bank,  5  3  Johns.  (N.  Y.)  554. 

Ga.  s^te;    Perry  v.  Higgs,  6  Ga.  43;  0^i<».--Spitler    v.     State,    Wright 

Crawford  v.  Perryman,  7  Ga.  558 ;  Tur-  (Ohio)  106. 

ner  v.  Collins,  8  Ga.  252.  Texas. — ^Dillingham  v.  Richards,  87 

Jlftiry/(ijf^.--Cummings  v.  State,  i  Tex.  247 ;  Wetzel  v.  Simon,  87  Tex.  403. 

Har.  &  J.  (Md.)  340.  ff^f^r^ffjiii .— Crilley    v.    State,    ao 

Michigan,  —  Lathrop   v.    Hicks,   2  Wis.  232. 

Dougl.  (Mich. )  223.  United  States. — Suydam  v.  Wllliam- 

Mississippi, — Newell  v,   Briggs,  3  son,  20  How.  (U.S.)  427;  Semple  v. 

How.  (Miss.)  45.  Hagar,  4  Wall.  (U.  S.)  431 ;  Minor  v, 

Nebraska. — Moore  v.  McCollum,  43  Tillotson,  i  How.  (U.  S.)  287;  Cali- 

Neb.  617.  fornia  v,   Holladay,   159  U.   S.  415 ; 

New  Tork. — Clark  v.  -McClaughry,  Hoadley  v.  San  Francisco,  124  U.  S. 

22  Wend.  (N.  Y.)  627.  639;  Hoadley  v.  San  Francisco,  94  U. 

Texas. — Glavaecke    v.    Delmas,  13  S.  4;Eu8ti8  t;.  BoUes,  150  U.  S.  361; 

Tex.  495;  Lewis  v.  Mills,  29  Tex.  124.  Beatty  v.  Benton,  135   U.  S.  244;  San 

United  States. — Burr  v.  Des  Moines  Francisco  v.  Itsell,  133  U.  S.  65, 

R.,  etc.,  Co.,  I  Wall.  (U.S.) 99;  Bacon  Haard   on   the   Merits.— Unless   the 

V.  Hart,  I  Black  (U.  S.)  38;  McGuire  question  of  jurisdiction  is  so  involved 

V,  Com.,  3  Wall.  (U.  S.)  382.  with  other  questions  that  it  cannot  be 

Seenrlty. — Or  where  appeal  security  decided  without  an  examination  of  a 

required  by  law  is  not  supplied.    Mills  voluminous  record  and  a  review  of  the 

V.  Conner,  i  Blackf.  (Ind.)  5;  Patrick  merits  of  the  case;  in  which  case  it 

V.  Nelson,  2  Head  (Tenn.)  507.  will  be  reserved  until  the  case  is  heard 

AMlgnnwnt  of  Bnnor. — An  uncertain-  on  the  final  argument  on  the  merits. 

ty  or  informality  in  the  assignment  of  Semple  v.  Hagar,  4  Wall.  (U.  S.)43i. 

errors  constitutes  no  ground,  except  by  3.  Marsh  v.  Com.,  16  S.  &  R.  (Pa.) 

statute  or  rule  of  courts,  for  quashing  319;  Van  Ness  v.  Cheeseborough,  11 

the  assignment  or  dismissing  the  writ.  Ga.  377 ;  Thomas  v.  Thomas,  64  Mo. 

So  held  in  Michigan.    Teller  v.  Weth-  353. 

erell,  6  Mich.  46.  4.  Wesson  v.  Crook,  24  Ala.  478; 

Improper  Bxeontion. — Or,  where  the  Whitaker  v.  Patton,  i  Port.  (Ala.)  9; 

writ  is  not  properly  attested  or  sealed,  Yerkes  v.   McGuire,     54   Kan.    614; 

it  may  be  quashed.     State  v.  Boyle,  Pitman  v.  Elwood  (Kan.  1896), 44  Pac. 

35  Md.  509.  Rep.  685;  Marburg  v.  Douglass  (Kan. 

Bafikra  Motion  Heard. — Where  the  re*  189(3),  45  Pac.  Rep.  599;  Pratt  v.  Fair- 
turn  is  filed  before  the  motion  is  heard,  field,  56  Kan.  144;  Hughes  v.  Miller, 
the  writ  of  error  will  not  be  dismissed  56  Kan.  183 ;  Matthewson  v.  Senior,  3 
because  it  was  delayed,  but  the  moving  Kan.  App.  117;  Barber  Asphalt  Pav- 
party  will  be  allowed  his  costs.  Wood-  ing  Co.  v.  Botsford,  50  Kan.  331; 
mansie  V.  HoUon,  16  Mich.  379.  Steele  v.  Baum,  51    Kan.  165;  Bone- 

2.  Alabama. — Reid  v.  Owen,  9  Port,  brake  v.  ^tna  L.  Ins.  Co.,  3  Kan. 
(Ala.)  435.  App.  708;  Norton  v.  Wood,  55  Kan. 

ArkansaSf^l^x^iSOTi    v.     Wight,    6  559;  Graham  v.  Blackburn,  10 Tex.  314; 

Ark.  387.  Chandler  v.  Tanner,  20  Tex.  i ;  Crunk 

[  •  Georgia. — Loyd  v.  Welch,  35  Ga.  104.  v.  Crunk,  23  Tex.  604;   Davenport  i». 

Illinois. — ^Woodside    v.    Woodside,  Field,  12  Tex.  94;  Thompson  v.  Pine, 

31  111.  207.  55  Tex.  427 ;  Summerlin  v.  Reeves,  29 

Indiana. ^Kohixkson   v.   Tousey,  6  Tex.  85 ;  Clark  v.  Thompson,  42  Tex. 

BUckf.  (Ind.)  256.  128;  Kail  v.  Wetmore,  6  Wall.  (U.  S.) 
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or  for  a  mbjoinder  of  parties,^  or  where  sued  out  contrary  to 
agreement,*  or  without  authority  of  the  parties,'  or  where  brought 
unseasonably,^  or  where  no  actual  controversy  any  longer  exists  be- 
tween the  parties,^  or  where  the  judgment  below  has  been  satisfied,* 
or  where  the  order  sought  to  be  reviewed  is  interlocutory,'  or 
because  the  record  is  incomplete,*  or  where  the  proceedings  below 
are  so  informal  and  irregular  that  the  jurisdiction  of  the  court 
cannot  attach,*  or  where  the  judgment  is  not  properly  described 

M ;  Masterton  v.  Hemdon,  lo  Wall,  failure  to  properly  serve  a  bill  of  ez- 

(U.  S.)  416;  Simpson  v,  Greelej,  ao  ceptions.     Wajcross  v.  Neal,  94  Ga. 

WaU.  (U.  S.)  152.     Unless  substantial  731 ;  Davis  v.  Peel  (Ga.  1895),  22  S.  £. 

relief  can  be  afforded  in  the  appellate  Rep.  525. 

court  without  affecting  the  rights  of  Brief.-— Or  for  failure  to  furnish  s 

parties  not  joined.    Flint,  etc.,  Mfg.  copy  of  brief  to  counsel  for  defendant 

Co.  V.  Douglass  Sugar  Co.,  54  Kan.  455.  in  error  as  required  bj  rules  of  court 

VlMl. — A  motion  to  dismiss  for  lack  Paden    v.    Worrell    (Okla.   1896),  43 

of  proper  parties  is  in  the  nature  of  a  Pac.  Rep.  1059.     Or  where  the  writ  of 

plea  in  abatement.     Loring  v.  Wit-  error  is  not  filed   in  time.     McDou- 

tich,  16  Fla.  327.  gald  v.  Rutherford,  12  Ga.  602. 

CKiardlMi.^-It    is    good    ground  for  Oaitlfloa;ka. — Or  for  lack  of  a  proper 

quashing  a  writ  of  error,  that  a  guard-  certificate  where  required.  Packard  v, 

Ian  appointed  to  defend  minors  below  Packard,  56  Kan.  132 ;  Russell  v.  March, 

is  not  joined   therein.     Whitaker    v,  6  Ga.  491 ;  Duke  v.  Trippe,  6Ga.3i7; 

Patton,  I  Port.  (Ala.)  9.  Arnold  v.  Wells,  6  Ga.  380;  Andeison 

1.  Roberts  v.  Taylor,  4  Port.  (Ala.)  v.  Darien  Bank,  5  Ga.  5&.    Or  because 

421 ;  Stevens  v,  Stevens,  2  Dana  (Ky.)  the  transcript  is  not  properly  certified. 

ip8;   Hudspeth   v.   State,   i  Ark.  20;  Crawford  v.  Perryman,  7  Ga.  558;  Otis 

Mill  V.  Hill,  6  Ala.    166;  Loring   v.  v.  Butters,  46  Neb.  492;    Moore  o. 

Wittich,  16  Fla.  333.  Waterman,  40  Neb.  498;  McDonald  v, 

t.  Com.  V.  Johnson,  6  Pa.  St.   136;  Grabow,  46  Neb.  406. 

Smith  V,  Com.,  14  S.  ft  R.  (Pa.)  69.  Otae  Mad*. — Or  because  there  is  not 

S.  Anonymous,  11  111.488.  attached  and  filed  with  the  petition 

4.  U.  S.  V.  Gwyn  (N.  Mex.  1888),  43  any  case  made,  or  a  certified  transcript 
Pac.  Rep.  167 ;  Compton  v.  Ashley  of  the  record  of  the  trial  court.  Byere 
(Tex.  Civ.  App.  1895),  38  S.  W.  Rep.  v,  Leavenworth  Lodge,  No.  2,  etc.,  54 
934 ;  Davis f.  Pender,  Minor  (Ala.)  57 ;  Kan.  321 ;  Gameau  v.  Omaha  Printing 
Webster  v.  Gaff,  6  Colo.  475.  Co.,  42  Neb.  847;  Russell  v.  Thomp- 

Eelnm  Day. — Or  where  the  writ  of  son,  i  Kan.  App.  467 ;  Jandt  v.  Deran- 

error  is  not  allowed  until  the  return  lieu,  43  Neb.  432. 

day  of  the  writ  of  error  has  expired.  Inoomplete  Abstract.-— Or  where  the 

Cummings  v.  State,  i  Har.  &  }.  (Md.)  abstract  contains  no  part  of  the  record 

340.  to  which  reference  is  made  in  the  as- 

5.  San  Mateo  County  t\  Southern  signment  of  errors.  Gottlieb  v.  Frost 
Pac.  R.  Co.,  116  U.  S.  138.  (Colo.  App.  1895),  4^  P^^c-  R^P-  S**^- 

6.  Babcock  v.  Banning,  3  Minn.  191.  •.  Reid  v,  Owen,  9  Port.  (Al*.)435. 
T.  Mathis  f.  Weaver,  94  Ga.  730.  Ctanfttied  Kaoord. — Where  a  case  was 
S.  Overton  v.  Cheek,  32  How.  (U.     brought  before  a  court  and  argued  on 

S.)  46;  Smith  V.  Hearne,  2  Stew.  (Ala. )  its  merits,  and  the  counsel  on  both  sides 
169;  (iowles  t;.  Clark,  3  Ga.  381;  Smith  erroneously  supposed  that  they  had 
V,  Justices,  4  Ga.  156;  Goneke  v.  Gar-  brought  up  a  case  stated,  when  in  fact 
rett,  6  Ga.  119;  Heaston  v.  Miller,  i  they  brought  up  nothing  but  a  mass  of 
Kan.  App.  157;  Cook  v.  Challiss,  55  evidence,  and  also  erroneously  sup- 
Kan.  363;  Champion  f.  State,  9  Ohio  posed  that  they  would  obtain sn opinion 
Cir.  Ct.  Rep.  315 ;  Van  Meter  v,  Lovis,  and  judgment  of  the  court  on  the  case 
39  111.  488;  Baker  v.  Kloster,  41  Neb.  as  by  common  consent  they  presented 
890;  Ward  t».  Urmson,  40  Neb.  695.  it,  the  court  dismissed  it  only;  so  Icar- 
Or  where  the  transcript  is  filed  too  ing  the  parties  at  liberty  to  put  the 
late.  Record  v.  Butters,  43  Neb.  786.  case,  if  they  could,  by  agreement 
Samoa  of  Bin  of  Bzceptlons. — Or  for  below,  in  a  shape  where  it  could  be 
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in  the  writ  of  error,^  or  for  failure  to  give  proper  notice  of  the 
issuance  of  a  writ  of  error,^  or  because  an  appeal  has  been  brought 
to  the  same  judgment,'  or  where  there  is  no  longer  an  existing 
cause  of  action,^  or  because  a  writ  of  error  is  not  served  according 
to  law,'^  or  because  the  same  questions  have  been  decided  on  a 
prior  review  of  the  same  case,^  or  because  not  sued  out  in  good 
faithy^  or  because  no  bond  in  error  is  given  as  required  by  law,^ 
or  for  failure  to  pay  costs.^ 

e.  Time  of  Making  Motion.— A  motion  to  dismiss  a  writ  of 
error  must  be  made  at  the  earliest  opportunity,^^  and  cannot,  unless 
for  some  cause  going  to  the  jurisdiction  of  the  appellate  court  over 
the  subject-matter,  be  made  after  joinder  in  error. ^^ 

iL  Notice  of  Motion. — The  motion  must  be  made  on  notice.** 

properlj  reviewed.  But  the  dismission  or  the  delay  be  satisfactorilj  accounted 

was  with  costs.    Burr  v,  Des  Moines  for  and  explained.     Linch  v,  Linch,  i 

R.,  etc.,  Co.,  I  Wall.  (U.  S.)  99.  Lea  (Tenn.)  526. 

1.  Davenport  v,  Fletcher,  16  How.  Betnm  Day. — A  writ  of  error  cannot 

(U.  S.)  Z43.  generally  be  quashed  before  return  daj. 

S.  Schnelle    v.    Devanny,    61    Mo.  But    in    Davis    v.    Hood,  13   Pa.   St. 

App.  453;  Davenport  v.  Field,  la  Tex.  171,  it  was  held  that  where  it  is  prima 

9^;  Bacon  v.  Hart,   x  Black   (U.S.)  ^<7Cf>  apparent  on  the  record  that  there 

30;  Davenport  v.  Fletcher,  16  How.  is  no  error  in  the  judgment  amotion 

(U.  S.)  142.  to  quash  the  writ  before  return  day  may 

t.  Hawke  v»  Deuel,  2  Minn.  58.  be  granted. 

4.  San  Mateo  County  v.  Southern  In  GrlnUiial  Oaaa.^-A  motion  to  set 

Pac.  R.  Co.,  X16  U.  S.  138.  asideastay  of  proceedings  and  to  quash 

0.  Turner  v.  Collins,    8    Ga.   253 ;  a  writ  of  error  in  a  capital  case  may  be 

Perry  v»   Higgs,  6  Ga.  43 ;  Beall  v.  made  by  the  district  attorney,  and  the 

Powell,  4  Ga.  525,  prisoner's  counsel  cannot  avail  him- 

t.  Hartshorne    v,  Sleght,  3  Johns,  self  of  the  objection  that  such  motion 

(N.  Y.)  554.  should  have  been  made  by  the  attorney- 

T.  Ames  v,  Webber,  11  Wend.  (N.  general.    Carnal  v.  People,  i  Park.  Cr. 

Y.)  186.  Rep.  (N.  Y.  Supreme  Ct.)  262. 

••  Davenport  v.  Fletcher,  16  How.  11.  Tombeckbee  Bank  v.  Freeman, 

(U.  S.)  Z42.  Minor  (Ala.)  285;  Koin  v,  Mcllvaine, 

•.  De  Loach  v,  Richards,  94  Ga.  i  Port.  (Ala.)  285 ;  Turnlv  v,  Stinson, 

730.  I  Ala.  456;  Hallett  v.  Allaire,  Minor 

10.  Michigan. — O'Flynn  v.  Eagle,  7  (Ala.)  360;  Downing  v.  Baldwin,  s  S. 

Mich.  306;  Smith  v.  Mitchell,  9  Mich.  &  R.  (Pa.)  298;  Fenner  v,  Bettner,  22 

^i;  Powers  v,  Irish,  23  Mich.  429;  Wend.  (N.  Y.)  621. 

Wattles  V.  Warren,  7  Mich.  309.  Wbero  Made  after  Joinder.— So,  where 

Nrw  i^or>>,— How  v.  Gilbert,  x  How.  it  appears  that  the  cause  of  action  has 

Pr.  (N.  Y.  Supreme  Ct.)  107.  ceased  to  exist  bv  its  discharge,  the 

Te»n0S4ee. '■^Ltinch  v.  Linch,  i  Lea  error   complained  of    waived  or   re- 

(Tenn.)526;  Gillespie  v.  Goddard,  i  moved  or  released,  the  writ  of  error 

Heisk.  (Tenn.)  777.  will  be  dismissed  at  any  stage  before 

Texas. — Ricker  v.  Collins,  81  Tex.  final  Judgment.  Ferguson  v.  Millen- 
663 ;  Horton  v.  Wheeler,  17  Tex.  5a.  der,  32  W.  Va.  30;  Woodside  v,  Wood- 
So  in  Tennessee  it  must  be  made  at  the  side,  21  111.  207. 
first  term  of  the  court  after  the  defend-  18.  Jewell  v,  Schouten,  x  N.  Y.  241 ; 
ant  in  error  has  notice  of  the  writ  of  Webb  v.  Brown,  19  Johns.  (N.  Y.) 
error.  Gillespie  v.  Goddard,  x  Heisk.  453. 
(Tenn.)  777.  Molloa  to  Afflnn. — Where  defendant 

So  a  motion  to  dismiss  a  writ  of  er-  in  error  moved  to  affirm  the  judgment 

ror  for  want  of  sufficient  bond  or  for  for  lack  of  notice,  and  the  plaintiff 

defective  bond  must  be  made  at  the  moved  to  witlidraw  the  writ  of  error, 

next  term  after  notice  of  grant  of  writ,  the  Supreme  Court  held  it  to  lie  at 
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/.  Hearing  on  Motion. —  The  motion  to  dismiss  may  be 
denied  where  a  cross-motion  is  made  to  amend  a  curable  defect.^ 
The  court,  upon  the  hearing,  will  take  notice  of  the  rights  of 

{>arties  to  the  record  only,*  and  a  dismissal  may  be  coupled  with 
eave  to  move  for  a  reinstatement  at  a  stated  time.'  The  plaintiff 
may,  on  such  a  motion  to  dismiss,  show  that  he  is  within  the 
exceptions  to  the  general  rule  requiring  the  dismissal  of  thewrit.^ 
And  where  the  allegations  of  his  affidavit  are  controverted  the 
court  may,  at  discretion,  resort  to  such  measures  as  may  be  fitting 
to  decide  the  truth  of  the  issues.' 

S.  Yolimtary  DismiisaL — A.  plaintiff  in  error  is  entitled,  as  a 
matter  of  right,  to  dismiss  the  writ,*  and  it  has  been  held  that  the 
motion  may  be  made  at  any  time  before  a  judgment  is  rendered 
on  the  merits.^ 

nuaf  BMord. — ^And  the  discontinuance  may  be  had  even  with- 
out filing  the  record.'  After  judgment  permission  will  be  refused.' 

9j  OoplAiBtifl. — A  coplaintiff  may  terminate  the  proceeding  in 
error  as  to  himself,^*  and  leave  his  remaining  coplaintiffs  to  continue 

discretion,    which    motion    it  would  to  complete  the  record.     Dnnbftr  v, 

grant    Rogen  v.  Alexander,  a  Greene  Parker,  9  Price  59a. 

(Iowa)  237.  7.  Hancock  Count j  v.  Marsh,  3  III. 

A  motion  to  dismiss  a  writ  of  error,  491. 

in  a  cause  not  on  the  docket  of  the  Aflar  AzgiuiiiBi. — Plaintiff  in  error 

term  when  the  motion  is  made,  will  may  withdraw  the  writ  after  argument 

not  be  heard  without  notice.    Hill  v.  thereon  if  the  motion  to  withdraw  is 

Bowers,  21  Mich.  303.  made  before  anj  written  decision  has 

1.  Peadro    v.   People,  57  111.   App.  been  prepared.    State   Bank  v.  Clti- 

45.  zen.s'  Bank,  66  Ga.  752. 

Wbara  Plamlinal  HML — The  writ  can  By  Operatton  of  Law. — ^The  Tacation  of 

onlj  be  dismissed  or  quashed  in  the  a  judgment  (in  ejectment),  upon  tak- 

court  where  it  is  returnable.    Harts-  ing  a  new  trial  in  the  court  below 

home  V,  Sleght,  3  Johns.  (N.  Y.)  562.  under  a  statute,  will  not  operate  to  dis- 

S.  Gallagher  v.  Miller,  2  W.  N.  C.  continue  a  writ  of  error  pending  at 

(Pa. )  241.  the  time,  brought  bj  the  parties  taking 

5.  Davenport  v,  Fletcher,  16  How.  the  new  trial,  or  reyerse  the  judgment, 
(U.  S.)  142.  and  the  court  will  release  jurisdiction 

«.  Teller  v.  Willis,  t2  Mich.  268.  of  the  cause.     Rees  v.  Chicago,  40  111. 

HOW  Shown. — His  defense  should  be  107. 

set  forth  bj  affidavit.   Teller  v.  Willis,  t.  Vandjke  v.  Tenbroke,  i  N.  ].  L. 

12  Mich.  268.  144. 

6.  Teller  v,  Willis,  12  Mich.  268.  After  MMkni  to  AlBnii.— After  a  motion 
6.  Becker    v.    Henderson,  5    Colo,  has  been  made  bj  the  defendant  in  er- 

346 ;  Birch  v.  Brown,  5  Mich.  31 ;  State  ror  to  affirm  for  the  want  of  notice,  etc., 

Bank  v.  Citizens'   Bank,  66  Ga.  752;  a  plaintiff  may  be  allowed  to  withdraw 

Hancock    County    v.    Marsh,    3    111.  only  in  the  discretion  of  the  court. 

491 ;  Vandyke  v,  Tenbroke,  i  N.  }.  L.  Rogers  v.  Alexander,  2  Greene  (Iowa) 

144.  237 ;  Farquhar  v,  McFarland,  13  Tex. 

Fanvra  to  PorfNt  the  Judgment  BOH.  92.     Except  where  the  prosecution  of 

~-It  is  no  objection  to  the  motion  to  the  writ  of  error  is  prevented  by  the  act 

non  pros,  a  writ  of  error,  that  the  judg-  of  appellee,  in  which  case  his  motion 

ment  roll  has  not  been  perfected  by  the  for  affirmance  will  be  denied,  and  the 

defendant  in  error,  so  that  the  plaintiff  dismissal  allowed.    Mitchell  v.  Rns- 

might  transcribe  the  record,  because  sell,  3  Stew.  (AU.)  53. 

it  was  in  the  power  of  the  plaintiff  in  9.  State  Bank  v,  Citisens'  Bank,  66 

error,  by  an  application  to  the  court  Ga.  752. 

below,  to  compel  the  defendant  in  error  10.  Thorp  v.  Thorp,  40  111.  113. 
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the  suit  in  error.^  But  a  part  of  the  coplaintiffs  in  error  cannot 
dismiss  as  to  their  remaining  coplaintiffs  without  their  consent.' 
Bj  Vomiiua  Party. — Nor  can  a  nominal  party  to  the  record  dismiss 
the  writ  without  the  acquiescence  of  the  party  in  whose  favor  the 
writ  is  prosecuted.* 

5.  Dismissal  on  Conrf  s  Own  Kotion. — ^Where  neither  party  appears 
the  writ  of  error  may  be  dismissed  on  the  court's  own  motion.^ 

4.  Cottf. — ^The  plaintiff  in  error  will  be  required  to  pay  costs 
upon  dismissal  or  discontinuance  of  a  writ  of  error,  whether  it  be 
voluntary  or  involuntary,'^  unless  the  dismissal  is  had  for  a  cause 
which  neither  party  could  avoid.* 

6.  Bffeet  of  DlsmJiisftl — ^The  dismissal  of  a  writ  of  error  for  irreg- 
ularity in  procedure  does  not  bar  a  second  writ  of  error  to  the 
same  judgment.^ 

iMndtMi  finr  Want  of  Sridonoo. — ^The  authorities  are  not  agreed  as  to 
the  effect  of  dismissal  of  a  writ  of  error  for  want  of  prosecution. 
According  to  some  decisions  such  dismissal  operates  as  a  bar  to 
the  prosecution  of  a  second  writ.*    Other  decisions  maintain  the 

1.  Thorp  V.  Thorp,  40  111.  113.  new  writ  may  issue  in  the  same  cause. 

9.  Hjde  V,  Tracy,  2  Day  (Conn.) 491.  Western  Union  Tel.  Co.  v.  Graham,  i 

5.  Ragland  v.  Wickware,  4  J.  J.  Colo.  183 ;  Martin  v.  HartweU,  i  Tex. 
Marsh.  (K7.)  531.  App.  Civ.  Cas.,  i  ^. 

4.  Newport   v.    Rowen,   4    Hajw.  Bsftual  to  Join. — When  a  codefend- 

(Tenn.)  195.  ant  has  refused  to  join  in  suing  out  a 

6.  Birch  v.  Brown,  5  Mich.  31 ;  writ  of  error,  he  is  not  precluded  by 
Thorpv.  Thorp,  40  111.  113.  Although  its  dismissal  from  suing  out  a  new 
the  court  has  no  jurisdiction  of  the  writ.  Taff  v.  Hosmer,  14  Mich.  249. 
subject-matter.  Hawke  v,  Deuel,  a  BaliiatalfliiMni. — Where  a  writ  of 
Minn.  58.  error  has  been  dismissed   because  of 

6.  Chosen  Freeholders    v.  Chosen  failure  to  file  an  assignment  of  errors. 

Freeholders,  44  N.  J.  L.  438.  the  court  maj,  at  the  same  term,  rein- 

T.  Alabama, — Roebuck  v.  Dupuj,  2  state  the  cause  in  the  exercise  of  its 

Ala.  353;   U.  S.   v»  Haden,  5  Port,  discretion.    Allen    v.   Tison,   x8  Fla. 

(Ala.)  533.  6a8. 

Coiorado. — Western  Union  Tel.  Co.  Beooord. — In  Welsh  v.  Brown,  4a  N. 

V.  Graham,  i  Colo.  iSa ;  Hax  v,  Leis,  J.  L.  323,  it  was  held  that  a  writ  of 

X  Colo.  187.  error  directed  to  the    Circuit    Court 

Florida, — Johnson  v,  Polk  Countj,  having  been  dismissed    for   want    of 

24  Fla.  38.  prosecution,  the  plaintiff  in  error  can- 

Mickigan,  —  Taff  v,    Hosmer,    14  not  sue  out  a  second  writ  of  error 

Mich.  253;  Beller  V.Stevens, 40  Mich,  commanding  it  to  certify  and  return 

168.  the  record,  as  it  would  be  nugatory 

Mississippi. — Sherman  v,  Lovejoj,  where  the  first  writ  of  error  is  irregu- 

30  Miss.  105.  larlj  dismissed.    The  remedy  of  the 

Missouri,'S\A\A  v.  Finn,  87  Mo.  310.  plaintiff  in  error  is  by  motion  to  set 

JV^e^aska.-^ahiW  v,   Cantwell,  31  aside  the  order  of  dismissal. 

Neb.  158.  8.  Hartop  v.  Holt,  i  Salk.  263 ;  Garr 

Tfxas, — ^Mays  v,  Forbes,  9  Tex.  436;  v,  Paulmier,  21  N.  J.  L.  681 ;  Welsh  ». 

Holloman  v.  Middleton,  23  Tex.  538.  Brown,  42  N.  J.  L.  323;  Hitchcock  v. 

Traaaoript. — Or  where  dismissed  for  Pratt,  51  Mich.  263. 

want  of  a  transcript  another  writ  of  Yoliintary    Ptimlwl.  —  Where    the 

error  may  be  prosecuted  in  the  time  cause  is  regularly  before  the  appellate 

allowed  by  law.     Roberts  v.  Tucker,  i  court,  a  voluntary  dismissal  by  the 

Wash.  Ter.  179.  plaintiff  in  error,  of  his  own  writ,  oper- 

laflk  of  Cost  Bond. — If  a  writ  of  error  ates  as  an  affirmance  of  the  judgment, 

is  dismissed  for  want  of  a  cost  bond,  a  and  a  second  writ  of  error  cannot  be 
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opposite  view.* 

XXTIT,  Akuohjdit  or  thb  Wbit— l.  At  Comiium  Law.— Wriu 
of  error  were  originally  unamendable  at  common  law,^ 

2.  ITndir  Statute. — ^This  was  changed  by  the  Statute  of  s  Geo.  I,, 
c.  13,  which  provided  "  that  all  writs  of  error  wherein  there  shall 
be  any  variance  from  the  original  record  may  and  shall  be 
amended,  and  made  agreeable  to  such  record,  by  the  respective 
courts  where  such  writs  of  error  were  made  returnable/'^ 

WiiMf  in  firot. — The  principles  of  this  statute  are  generally  in 
force  in  the  American  courts  unless  abrogated  or  superseded  by 
new  legislation.^ 

3.  What  Oefbctf  Amendable.— Where  the  writ  is  colorable,  it 
will  operate  as  a  writ  of  error,  the  court  having  power  to  amend 
it  in  so  far  as  it  is  informal.^ 

sued  out.     Western  Union  Tel.  Co.  v.     (before  the  Stat  of  5  Geo.  I.,  c.  is),be- 
Graham,  1  Colo.  182.  cause,  bj  the  former  statutes  of  amead- 


See  also  Monti  v.  Bishop,  3    Colo.  5  Mod.  69.    See  also  Fretnon  v.  Caron- 

605.  delet,  95  Mo.  6a. 

nnict  on  tiM  Record.— The  effect  of  S.  Loring  ?'.  Wittich,  16  Fit.  333; 
dismissal  or  discontinuance  is  to  re-  Rochester  v,  Roberts,  35  N.  H.  491; 
move  the  entire  cause  from  the  juris-  Tandjr  v.  Rowell,  54  N.  H.  588;  Fin- 
diction  of  the  court  of  errors.  Goforth  ney  v.  Crawford,  2  Watts  (Pa.)  294; 
V.  Adams,  11  111.  5a.  Report  of  Judges,  3  Binn.  (Pa.)  626; 

▲Tolds  tbe  Wrtt. — ^The  effect  of  quash-  Giggeer's  Case,  x  Salk.  264,  note  a. 

ing  or  dismissing  the  writ  is  to  declare  4.  Finney     v,    Crawford,  2  Watts 

it  a  nullity  and  avoid  it  for  all  purpoB  3.  (Pa.)  2^;  Report  of  Judges,  5  Binn. 

Hartshornet;.  Sleght,  3  Johns.  (N.  Y.)  (Pa.)  626;  Rochester  v.   Roberts,  35 

563,  N.  H.  495 ;  Tandy  v,  Rowell,  54  N,  H. 

SfllMitofDUooiitlaiuuice. — ^Discontinu-  385;  Loring  v,  Wittich,  16  Fla.  323; 

tnce  of  a  writ  of  error  does  not  vacate  Lowe  v,  Morris,  13  Ga.  X58;  Carey  r. 

the  judgment  below,  and  when  there  is  Rice,  2  Ga.  408. 

no  agreement  vacating  it  it  remains  a  0.  Cotter  i'.  AlabamaG.  S.  R.  Co..6i 

lawful  adjudication,  the  payment  or  Fed,  Rep.  750;  Mossman  v.  Higgin- 

•ettlement  of  which  does  not  impair  son,4Dall.(U.S.)  I2;Course7^St£ad, 

its    judicial    force.     Cummerford    v.  4  Dall.  (U.  S.)  22;  National  Bank  r. 

Paulus,  66  Mich.  648.  Bank  of  Commerce,  99  U.  S.  608;  Sea 

S.  Fremon  V,  Carondelet,  25  Mo.  62 ;  v.  Connecticut  Mut.  L..  Ins.  Co.,  100 

Jaques  v»  Cesar,  2  Saund.  lob,  note  i.  U.  S.  680,35  L,  ed.  (U.  S.)  772;  Tti^h 

A  writ  of  error  was  not  amendable  etc.,  R.  Co.  v.  Kirk,  iii  (J.  S.  486; 

at  common  law,  upon  the  principle  of  McVeigh  v.  U.  S.,  8  Wall.  (U.  S.)64o; 

its  being  in  the  nature  of  a  commis-  Castleman  v.  Holmes,  7  T.  B.  Mon. 

•ion,  since  no  court   was  allowed  to  (Ky.)  592;    Chambers  v.  Wilkins,  2 

amend  its  own  commission.    Cooper  v.  Litt.  (Ky.)  145;  Weiskopb  v.  Dibble, 

Ginger,  i  Stra.  607.  j8  Fla.  22 ;  Loring  v,  Wittich,  j6  Fla. 

JUMaAnLinto  AUowttf  Only  tn  Aflrm-  323;  Nash  v.  Haycraft,  34  Fla.  449 ; 

MIM  of  Jiitfciii0]ift. — "  Great  certainty  Heath  v.  Wright,  i  How.  Pr.  (N.  Y. 

was  formerly  required  in  making  the  Supreme  Ct.)  250;  Clapp  v,  Brom- 

writ  of  error  agree  with  the  record,  aghan,  9  Cow,  (N.  Y.)  304;  Ellison  r. 

for  as  the  writ  was  the  sole  authority  State,  8  Ala.  273 ;  Colvin  v.  Owens, 

by  which  the  judges  were  empowered  22  Ala.  782;  Knox  v,  Steele,  18  Alt- 

to  act  they  could  proceed  only  on  that  815 ;  Hearne  v.  Harbison,  9  Ala.  ^i\ 

record  which  the  writ  or  commission  Toulmin  v.   Hamilton,  7    Ala.    369; 

authorized  them   to    examine.     Nor  Hillebrant  v.  Brewer,  5  Tex.  567 ;  Beall 

could  any  defects  therein  be  amended  v.  Fox,  4  Ga.  41)3 ;  Lowe  v.  Morris,  13 
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A  writ  of  error  may,  however,  be  so  void  of  color  as  a  writ 
from  the  appellate  court  as  to  be  unamendable.^ 

Ga.  147;  Cox  V.  Macon,  etc.,  R.  Co.,  61  Fed.  Rep.  750;  Bondurant  v,  Wat- 

12  Ga.  270.  son,  103  U.  S.  378;  Brace  v.  Squire,  2 
In  Clapp  V.  Bromaghan,  9  Cow.  (N.  D.  Chip.  (Vt.)  52. 

Y.)  304,  it  was  said,  respecting   the  In  Nash  v,  Haycraft,  34  Fla.  449,  it 

inherent  power  of  a  court  to  amend  a  was  said,  as  to  the  amendment  of  a  writ 

writ  of  error :  **  The  statute  of  jeofails  of  error  by  the  addition  of  the  name  of 

in  its  terms  includes  this  court;  but  an   omitted  plaintiff  in  error:    <*  The 

without  it  it  seems  to  me  to  be  a  power  amendment  here  applied  for  does  not 

incidental  to  every  court  to  correct  its  involve  a  question  of  the  obtainment  of 

own  proceedings  at  any  time  before  jurisdiction  by  this  court  over  the  cause, 

final  judgment."  as  would  be  tne  case  were  there  no  writ 

•*  No  writ  of  error,  assignment  of  er-  of  error  at  all,  or  if  it  were  made  re- 

ror,  or  other  proceeding  in  any  of  the  turnable  to  the  wrong  time,  or  im- 

courtsof  error,  shall  be  quashed  or  dis-  properly  executed,  or  as  if  there  were 

missed  for  any  defect,  omission,  or  im-  no  accompanying  scire  /acias^  or  no 

perfection,  '  but  said  courts  shall  and  service  thereof,  to  g^ve  the  court  ju- 

maj,  from  time  to  time,  allow  either  risdiction  over  the  person  of  the  de- 

of  the  parties  to  amend  the  same,  as  f  endant  in  error.    The  writ  of  error  has 

other  amendments  are  allowed  of  in  been  sued  out  within,  and  is  made  re- 

the  other  courts  of  this  state.' "    Asdell  turnable  to,  the  proper  time,  and  was 

V,  Sutherland,  Peck  (Tenn.)  121.  properly  served  by  lodgment  in   the 

Pettaoa   In   Error    Amendable.  —  So  office  of  the  clerk  of  the  court  below, 

where  a  petition  in  error  is  substituted  It  gives  to  this  court  jurisdiction  over 

by  statute  for  the  writ  it  is  equally  the  cause  or  the  subject-matter  thereof, 

amendable.     Hillebrant  v.  Brewer,  5  Citation  to  the  defendant  in  error  has 

Tex.  567 ;  Spencer  v.  Thistle,  13  Neb.  been  properly  served,  and  gives  us  Ju- 

201 ;  Hastings,  etc.,  R.  Co.  v,  Ingalls,  risdiction  over  his  person.   The  defect 

13  Neb.  279.  is  a  matter  of  form  simply.    The  omis- 
▼axiance  between  Wzlt  and  Transoript.  sion  of  the  name  as  a  plaintiff  in  error 

— Where  a  writ  of  error  and  the  tran-  of  a  party  who  should  have  been  joined 

script  of  the  error  vary  in  the  charac-  therein  does  not  make  the  writ  any  the 

ter  in  which  parties  to  the  proceedings  less  a  valid  one  as  to  those  parties  who 

sue,  the  writ  of  error  may  be  amended  are  named  therein  as  plaintiffs.      Nor 

in  the  Supreme    Court    under    Rev.  does  such  omission  directly  affect  any 

Stat.   Colo.,   p.   50,   §   12.     Vance  v,  right  of  the  defendant  in  error.     The 

Rockwell,  3  Colo.  240.  only  party  directly    affected  by  the 

▼arlanee  between  SelreFaclaB  and  WMt.  omission  is  the  party  omitted,  and  if 

— So  a  variance  between  the  scire  fa-  brought  in  in  the  manner  applied  for 

cfa#,  etc.,  and  Uie  writ  of  error  is  amend-  and  | given  his  day  in  court,  either  to 

able.     U.  S.  Mutual  Ace.  Assoc.  v»  prosecute  the  writ  of  error  or  to  signify 

Weller,  30  Fla.  215 ;  Loring  v.  Wittich,  his  unwillingness  to  do  so,  no  one  can 

16  Fla.  323;  Weiskoph  t;.  Dibble,  18  thereby  be  injuriously  affected." 

Fla.  22;  Jolinson  T.Polk  Coimty,  24  Kade  Returnable  on  Day  muratborlied. 

Fla.  28 ;  Sammis  v.  Wightman,  25  Fla.  — So  where  a  writ  of  error  is  illegal 

547.  because  it  is  made  returnable  on  a  day 

Wtlt  Served  after   Retnm   Day. — A  unauthorized    by  law,    it  is  held  in 

writ  of  error  served  after  return  day,  Florida  not  amendable.      Driggs  v. 

may  be  amended  by  making  it  return-  Higgins,  19  Fla.  103. 

able  subsequently  to  the  return  day,  D^MSttveDlreetion. — Nor  an  omission 

on  giving  a  bond    and    payment  of  to  direct  the  writ  of  error  to  the  proper 

costs.     Heath  v,  Wright,  i  How.  Pr.  person,  as  to  the  trial  court  clerk. 

(N.  Y.  Supreme  Ct.)  250.  Ellis  v.  Brown,  x  Ark.  82. 

OnHiaton  of  Beal. — ^A  writ  of  error  Vnder  United  Btatee  Fraottee— Yeld 

without  a  seal  may  be  amended  by  at-  WMt. — ^A  writ  on  appeal  to  the  United 

taching  a  seal  thereto.     Lowe  v,  Mor-  States  Supreme  Court  which  did  not 

ris,  13  Gra.  147;  Cotter  v,  Alabama  G.  purport  to  be  issued  under  the  author- 

S.  R.  Co.,  61  Fed.  Rep.  750.  ity  of  the  Supreme  Court  of  the  United 

1.  Cotter  V,  Alabama  G.  S.  R.  Co.,  States  or  of  the  President  of  the  United 
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4.  Amendment  Discretionary. — The  allowance  of  the  amendment 
lies  in  the  discretion  of  the  appellate  court,^  unless  the  statute 
is  in  terms  mandatory,^  and  the  court  may  therefore  impose 
reasonable  terms  as  a  condition  of  granting  the  application  to 
amend.^  The  appellate  court  will  not,  however,  amend  on  its 
own  motion.* 

How  Diierotioii  SzorelMd. — The  discretion  will  be  liberally  exercised, 

unless  it  prejudices  the  rights  of  adverse  parties.'^ 

States,  but  was  a  mere  command  of  federal  courts.    Carroll  v»  Dorsej,  20 

the  chief  justice  of  the  Supreme  Court  How.  (U.  S.)  206;  Texas,  etc.,  R.  Co. 

of  Louisiana,  under  his  teste  and  seal  v.   Kirk,   iii    U.  S.   486;  Walton  v. 

of  his  court,  to  send  up  the  transcript,  Marietta  Chair  Co.,    157   U.  S.  542; 

was  held  void  and  unamendable.     Bon-  Virginia  Valley  Ins.  Co.  v.  Mordecai, 

durant  v,  Watson,  103  U.  S.  278.  21  How.  (U.  S.)  195;  Porter  v.  Folej, 

WUtNot  Void.— On  the  other  hand,  a  21  How.  (U.  S.)  393. 
writ  running  in  the  name  of  the  Pres-  AmendmentiAfbotingPaztiM. — Amis- 
ident  of  the  United  States,  but  not  description  of  the  writ  of  error  of  par- 
tested  hj  the  chief  justice  of  the  United  ties  is  generally  amendable.  Clapp  v. 
States  nor  signed  bj  the  clerk  of  the  Bromaghan,  9  Cow.  (N.  Y.)  304. 
Supreme  Court  of  the  United  States,  So  a  writ  sued  out  in  the  name  of 
and  bearing  no  seal  of  the  Supreme  "A  and  others"  maybe  aniended  by 
Court  of  the  United  States  or  District  the  transcript  of  the  record,  and  the 
Court  of  the  United  States,  but  tested  proper  names  inserted.  Ellison  v. 
by  the  chief  justice  of  the  Supreme  State,  8  Ala.  273;  Colvin  v.  Owens, 
Cfourt  of  Texas,  sealed  with  the  seal  of  22  Ala.  782 ;  Beall  v.  Fox,  4  Ga. 
that  court  and  signed  by  the  clerk,  was  403. 

held  a  colorable  writ  and  amendable.  InMrtion  of  Nam«t. — So  the  names  of 

Texas,  etc.,  R.  Co.  v.  Kirk,  iii  U.  S.  parties  duly  served  below,  and  shown 

486.  by  the  record,  may  be  inserted  in  Gear- 

1.  Cotter  V.  Alabama  G.  S.  R.  Co.,  gia.    Cox  v.  Macon,  etc.,  R.  Co.,  12 

61  Fed.  Rep.  750;  Pearson  v.  Yewdall,  Ga.  270;   McNulty  v.  Pruden,  62  Ga. 

95  U.  S.  294;  Leavenworth,  etc.,  R.  138;  Higgs  v.  Huson,  8  Ga.  317.    But 

Co.  V.  Whitaker,  42  Kan.  634.  his  consent  must  be  first  produced. 

S.  Lunsford  v,  Richardson,  5  Ala.  Carey  v.  Rice,  2  Ga.  408. 

618.  So  in  Michigan,    Spencer  v.  Fish,  43 

8.  <*  This  right  of  amendment  is  not  Mich.  226.  The  contrary  is  held  in  Ar- 
an  absolute  one.  It  rests  in  the  sound  kansas  under  the  usual  statute.  Gas- 
discretion  of  the  court,  and  upon  such  quett  v.  Berry,  6  Ark.  246. 
terms  as  the  court  may  deem  just."  BtrUdng  Ont  FamM. — The  name  of  a 
Cotter  V,  Alabama  G.  S.  R.  Co.,  61  defendant  in  error,  against  whom  no 
Fed.  Rep.  750.  See  also  Pearson  judgmentwas'rendered,  may  be  stricken 
V,  Yewdall,  95  U.  S.  294;  Gasquett  v.  out  of  the  writ  of  amendment.  Verelst 
Berry,  6  Ark.  246.  v,  Rafael,  Cowp.  425 ;   Chambers  v, 

4.  Sea  t;.  Connecticut  Mut.  L.  Ins.  Wilkins,  2  Litt.  (Ky.)  145;  Loring 
Co.,  154  U.  S.  659.  V,  Wittich,  16  Fla.  323;  CasUeman  v, 

5.  Beall  V,  Fox,  4  Ga.  403;  Loring  Holmes,  7  T.  B.  Mon.  (Ky.)  592.  But 
V,  Wittich,  16  Fla.  327 ;  Verelst  v.  not  by  striking  out  one  party  and  In- 
Rafael,  Cowp.  425 ;  Sword-blade  Co.  serting  another.  Arnold  v.  Wells,  6 
V.  Dempsey,  2  Stra.  892 ;  Hampton  v,  Ga.  3£>. 

Rouse,    15   Wall.  (U.  S.)   684;    Estis  So  in  Hodge  t^.  Williams,  22  How. 

V,  Trabue,  128  U.  S.  225;  Inland,  etc.,  (U.  S.)  88,  an  amendment  making  the 

Coasting  Co.  x>.  Tolson,  136  U.  S.  572;  defendants  in  error  plaintiffs  in  error, 

Texas,  etc.,  R.  Co.  v.  Kirk,  iii  U.  S.  and  the  plaintiffs  in  error  defendants 

^86;  Cotter  v,  Alabama  G.  S.  R.  Co.,  in  error,  was  refused  on  the   ground 

01  Fed.  Rep.  749.  that  amendment  presupposed  jurisdic- 

Prior  to  the  passage  of  the  act  now  tion  of  the  case,  and  the  writ,  being 

found  in  U.S.  Rev.  Stat.,  f  1005,  writs  sued  out  in  the  name  of  the  wrong  par- 

of  error  were  not  amendable  in  the  ties,  could  not  confer  jurisdiction. 
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6.  Amendment  ^ased  on  Becord. — The  corrections  proposed  to  be 

made  by  the  amendment  must  be  shown  by  the  record.^  Since 
the  court  has  no  jurisdiction  of  the  record  below,  it  cannot  amend 
that  part  of  the  writ  which  accurately  copies  the  trial  court 
record  below,  until  that  record  is  amended.' 

AddHag  PaxtiM  Joliiod  B«low. — ^A  writ  Or  named  only  one  defendant  in  er- 

of  error  maj  be  amended  hy  adding  ror  when  there  were  more.     Knicker- 

parties  joined  below  bj  supplemental  bocker  L.  Ins.  Co.  v.  Pendleton,  115 

pleadings.     Toulmin  v.  Hamilton,  7  U.  S.  339. 

Ala.  366.  SutMrtltatioii  of  One  Name  for  Anothor. 

VaniM  of  Judgea. — ^Where  a  citation  — In  Walton  v.  Marietta  Chair  Co., 

was  issued  in  the  names  of  two  judges  157  U.  S.  342,  the  name  Lowell  W. 

of  the  Supreme  Court,  and  one  is  omit-  EUenwood  was  allowed  to  be  substi- 

ted  in  violation  of  a  rule  of  court,  it  tuted,  as  a  partj  to  the  writ  of  error, 

may  be  amended.     Williamson  v.  Na-  for  W.  N.  Walton, 

bers,  14  Ga.  285.  Fallnro  to  Attach  Writ  to  Tranaerlpt. 

Omttfeed  Partlea. — ^Whereapartof  the  — So  the  failure  to  attach  the  writ  of 

sureties  who  had   appeared  in  an  ac-  error  to  the  transcript  is  an  amendable 

tion  for  breach  of  a  bond,  sued  out  a  defect.     Cotter  v.   Alabama  G.  S.  R. 

writ  of  error  to  a  judgment  entered  Co.,  61  Fed.  Rep.  749. 

against  the  principal  and  all  the  sure-  OmlaBlon  to   Name  Dlstrlet. — ^A  writ 

ties,  without  joining  the  principal  or  of   error    addressed   **  to   the   judges 

those  sureties  who  had  made  default,  of  the  Circuit  Court  holden  in  and 

a  motion  to  amend  the  writ  by  adding  for  the  district  aforesaid,"  whereas  no 

the  omitted  parties,  or  for  a  severance  district    was    previously    named,    is 

of  those  parties,  will  be  denied.   Mason  amendable.     Course  v.  Stead,  4  Dall. 

V.  U.  S.,  136  U.  S.  581.  (U.  S.)  25. 

Wlrong  Teito  and  Seal. — Under  the  1.  Anderson  v.  Darien  Bank,  5  Ga. 

act  now  constituting  section  1005,  Rev.  582;   Cox  v.   Macon,  etc.,  R.  Co.,  12 

Stat.  U.  S.,  the  court  has  allowed  a  Ga.  270;  Beall  t;.  Fox,  4  Ga.  403;  Parks 

writ  of  error  to  be  amended  which  v,   Johnson,   79  Ga.    567;   Ellison  v. 

bore  a  wrong  teste  and  seal.    Texas,  State,  8  Ala.  273;  Hearne  v.  Harbison, 

etc.,  R.  Co.  V.  Kirk,  iii   U.  S.  486;  9  Ala.  731;   Lyon  v,  Malone,  4  Port. 

Course  v.  Stead,  4  Dall.  (U.  S.)  25.  (Ala.)  414;  Branch  Bank  v.  Murphy, 

Wrong  Batnm  Day. — Or  which  con-  7   Ala.   577;   Finney  v.   Crawford,   2 

tained  a  wrong  return  day.     Hampton  Watts  (Pa.)  294;   McVeigh  t;.  U.  S., 

V.   Rouse,     15    Wall.    (U.    S.)    684;  8  Wall.  (U.    S.)    640;    Hamilton  v. 

Semmes  v.  U.  S.,  91  U.  S.  21 ;  National  Moore,  3  Dall.  (U.  S.)  371. 

Bank  v.  Bank  of  Commerce,  99  U.  S.  By  the  Citatioii. — A  substitutionary 

608.    Or  no  return  day  at  all.  Atherton  petition  in  error  may  be  amended  by 

V,  Fowler,  91  U.S.  143 ;  Mossman  v.  the  citation   in  error.     Hillebrant  v. 

Higginson,  4  Dall.  (U.  S.)  12;  Evans  Brewer,  5  Tex.  566. 

V.  Brown,  109  U.  S.  180.  2.  See  article  Appeals — Tie  Tram- 

DaaeriUng  Pazty  l3j  PartBexablp  Namo.  script  oh  Appeal^  vol.  2,  p.  258.  See 
—Or  which  described  either  party  by  also  article  Certiorari.  Smith  v, 
the  name  of  a  partnership,  and  not  Hornback,  3  A.  K.  Marsh.  (Ky.)  379; 
by  the  names  of  the  individuals  com-  Hobbs  v.  Staples,  19  Me.  219;  Hutch- 
posing  it.  Moore  v.  Simonds,  100  inson  v.  Crossen,  10  Mass.  251. 
U.  S.  145;  Gumbel  v.  Pitkin,  113  U.  So  in  Judson  v.  Blanchard,  3  Conn. 
^-  545 »  Estis  V.  Trabue,  128  U.  S.  579,  it  was  held  that  on  a  writ  of  error 
3^5)  U.  S.  V.  Schoverling,  146  U.  sued  out  to  the  Supreme  Court  from 
S.  76.  a  judgment  of  a  superior  court,  ren- 

Bnroir  In  diilatlaa  Vame. — Or  gave  dered  on  a  writ  of  error  from  a  county 

the  Christian  name  of  the  plaintiff  be-  court,  the  Supreme  Court  could  not 

low  and  defendant  in  error  as  Henry,  allow  the  writ  of  error  to  be  amended 

when  it  appeared  from  the  record  that  by  inserting  a  true  copy  of  the  county 

it  should  have  been  George.     Pacific  court  decree,  instead  of  a  false  one,  as 

Bank  v.  Mixter,  114  U.  S.  463.  this  would  be  to  change  the  record  of 

Hamtag  Only  Ona  Doftadant  In  Error. —  the  superior  court. 
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6.  Where  Amendment  XTnneeeiiery. — Immateijal  variations  be- 
tween the  record  and  the  writ  of  error,  or  trifling  defects,  will  not 
support  a  motion  to  dismiss  the  writ.  They  will  be  disr^ed 
by  the  appellate  court  ^ 

1.  Vetttd  tiatat. — ^Peale  v.  Phipps,  which  might  have  been  amended  b^ 

8  How.  (U.  S.)  256;  Mills  V.  Paul,  4  low,  are  not  ground  for  disnissaL  Al- 

Tex.  Civ.  App.  503.  len  r.  Tray  lor,  31  Tex.  lif 

So  a  writ  of  error  which  describes  Unless  a  party  is  misled  tfaertbj. 

the  judgment  of  the  court  below  to  be  Davidson  v.  Lanier,  4  Wall.  (U.S.) 

for  five  hundred  dollars  and  a  speci-  447. 

fied  amount  of  coi%ts,  will  applj  to  a  latliAl  Hame. — So  where  the  middle 
judgment  for  five  hundred  dollars  and  initial  of  a  plaintiff  in  error,  u  de- 
costs  in  that  behalf  expended  generallj,  scribed  in  the  original  writ,wasoiniUed 
rendered  in  the  same  court,  on  the  in  the  writ  of  error,  this  was  held  to 
same  day,  and  between  the  same  par-  constitute  immaterial  variance.  Bletcb 
ties,  as  specified  in  the  writ  of  error;  v.  Johnson,  40  III.  116. 
the  variance  is  immaterial.  Sherman  Eiil«  of  Court  as  to  Qeiioil  fiUMO- 
r.  Lovejoj,  30  Miss.  105.  ladM.  —  Clerical     inaccundes  are 

■nptaUMt. — ^Thus    surplusage   mav  amendable  under  a  rule  of  court  so 

be  disregarded  as  immaterial.    Mills  providing,  without  express  anthoritj 

r.  Paul,  4  Tex.  Civ.  App.  503.  of  statute.    Demoss  v,  Cimpi  5  How. 

. — Mere  clerical  errors,  (Miss.)  516. 
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ESCAPE,   PRISON   BREAKING,  RESCUE 

L  BBmnnoH,  914. 
IL  IH  Cbdoval  Cases,  914. 

1.  Indictment  or  Informatum,  914. 

a.  For  the  Escapi  Itself,  914. 

b.  For  Aiding  an  Escape,  915, 

c.  For  Suffering  an  Escape,  917. 

!i)  In  General,  917. 
2)  Duplicity,  918. 
(3)   Variance,  919. 

d.  For  Prison  Breakings  919. 

e.  For  Rescue,  920. 

2.  Arraignment  and  Trial,  922. 

3.  Summary  Proceedings,  923. 

4.  Escape  and  Recapture,  924. 

a.  New  Award  of  Execution,  924. 

b.  Plea  of  Nonidentity,  924. 
$.  ^ect  on  Pending  Appeal,  ^24. 

a.  In  General,  924. 

b.  Dismissal  of  Appeal ^  925. 

TEL  Civil  PsocEranffes,  927. 

I.  Election  of  Remedies,  927. 

a.  In  General,  927. 

b.  After  Surrender,  928. 

c.  Decision  of  Election,  929. 
9.   What  Action  Lies,  929. 

a.  ^/  Common  Law —  Case,  929. 
^.    Under  Statute  —  Case  or  Debt,  929. 
c.    Voluntary  or  Negligent  Escape,  930. 
d»  Escape  on  Mesne  Process,  930. 
#.  Action  of  Debt  Cumulative,  931. 
/".  Debt  on  Bond,  931. 
^.  Summary  Proceedings,  931. 

3.  Parties,  <^yi, 

a.  Plaintiff,  ^yi. 

b.  Defendant,  <)yi, 

c.  Election  to  Sue  Old  or  New  Sheriff,  933. 

4.  Pleading,  933. 

a.  Sufficiency  of  Declaration  or  Complaint,  933. 

b.  Variance,  935. 

c.  Venue,  936. 

d.  Pleading  in  Defense,  936. 
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(l)    Voluntary  Return  or  Recapture,  936. 
^2^  Excuse  for  Failure  to  Recapture^  937. 
(3)  Action  after  Bail,  f^yj. 


U)  Discharge.  937. 
(• 


(S)  CoUaUral  Attack.  938. 

5.  Verdict  and  Judgment,  938. 

6.  Officer's  Remedies,  939. 

L  DXfUlTlov. — An  escape  is  where  one  in  lawful  custody  gains 
his  liberty  before  he  is  delivered  by  the  course  of  the  law.  Where 
the  liberation  of  the  party  is  effected  either  by  himself  or  by  others 
without  force,  it  is  more  properly  called  an  escape;  where  it  is 
effected  by  the  party  himself  with  force,  it  is  called  prison  break- 
ing: And  where  it  is  effected  by  others  with  force,  it  is  commonly 
csuled  a  rescued 

n.  Jm  Cbdoval  Cacbs — 1.  Indietmeiit  or  Information — a.  For 
THE  Escape  Itself, — An  indictment  or  information  against  a 
prisoner  for  effecting  his  escape  should  show  the  original  cause 
of  imprisonment,'  and  by  what  authority  he  was  delivered  into 
custody — so  that  the  lawfulness  of  the  custody  will  appear' — and 
that  the  prisoner  did  escape  and  go  at  large.^ 

1.  1  Russ.Cr.  (9th  Am.  ed.)  581.  See  Stat.  861),  or  that  he  had  any  other 

also  3  Bac.  Abr.  391.  paper  by  which  to  hold  the  defendant 

%.  Rex  V.  Fell,  i  Salk.  272 ;  Wight-  in   custody,   was  held    defectiye  and 

man  v.  Mullens,  2  Stra.  1226 ;  i  Chitty's  rightfully  quashed. 

Crim.  Law  228 ;  Bac.  Abr.,  Indictment,  Anegatton  of  Foraur  CoiiTietloa  trvr- 

Gf  X.  «nHada. — Where  a  convict  is  indicted 

S.  2  Chitty's  Crim.  Law  (5th   Am.  for  escape,  and  it  is  alleged  that  he 

ed.)  159.  was  convicted  and  sentenced  for  a  cer- 

tnll&oiaBt  lafarmatlon. — ^An  informa-  tain  crime  in  a  certain  county,  the 
tion  at  common  law,  alleging  "  that  fact  that  the  accused  is  the  same  per- 
Doud,  in  pursuance  of  a  judgment  of  son  who  was  convicted  or  sentenced  in 
the  court,  was,  on  the  27th  of  Decern-  the  said  county  is  a  material  and  tiav- 
ber,  1828,  lawfully  imprisoned  in  the  ersable  averment  in  the  indictment, 
common  gaol  of  Litchneld  county,  for  and  pleading  the  general  issue  is  not 
a  certain  assault  and  battery  by  him  an  admission  of  identity  in  respect  to 
before  that  time  committed ;  and ,  being  that  conviction  or  sentence.  Such  con- 
so  imprisoned,  did,  on  said  27th  of  De-  viction  must  be  shown  by  the  record, 
cember,  with  force  and  arms,  wilfully,  and  the  identity  of  the  person  by  other 
unlawfully ,and  feloniously  escape  from  evidence.  State  v.  Murphy,  10  Aik. 
and  out  of  said  gaol,  against  the  will  74.  The  correctness  of  this  decision 
and  without  the  license  and  consent  of  is  questioned  in  State  Bank  v,  Mini- 
the  keeper  thereof;  which  doings  of  kin,  12  Ark.  719. 
said  Doud  were  against  the  peace,  con-  4.  In  an  indictment  for  an  escape 
trary  to  the  laws  of  this  state,  and  of  it  is  sufficient  to  set  out  that  the  pris- 
evil  example  to  others  in  like  manner  oner  did  escape,  and  this  may  be  ex- 
offending,"  was  held  sufficient.  State  pressed  by  other  words  than  exivit 
V,  Doud,  7  Conn.  385.  ad   iargum.      State     v.    Maberry,  3 

Kanaaa  Statata.— In  State  v,  HoUon,  Strobh.  (S.  Car.)  144. 

32  Kan.  580,  an  information  which  did  For  tlie  Eaxllar  Praettea,  that  ereiy 

not  show  that  the  sheriff  had,  at  the  such  indictment  must  expressly  show 

time  of  the  alleged  escape,  or  at  any  that  the  prisoner  went  at  large,  which 

other  time,  a  certified  copy  of  the  sen-  was  most  properly  expressed  by  the 

tence,  as  is  required  under  section  256  words  exivit  ad  Iargum^  see  2  Hawk. 

of  the  Criminal  Code  of  Kansas  (Gen.  P.  C.  19,  4  5* 
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Oomtraet  of  Sarriee  to  fleenre  PAyme&t  of  Ftno. — ^An  indictment  under  a 
statute  for  escape  from  a  contract  of  service  to  secure  the  pay- 
ment  of  a  fine  should  follow  the  statute  strictly,^ 

b.  For  Aiding  an  Escape.— An  indictment  for  aiding  a 
prisoner  to  escape  should  show  that  the  defendant  had  knowledge 
that  the  prisoner  was  in  legal  custody.^  But  when  the  facts 
alleged  show  a  guilty  knowledge  it  may  not  be  necessary  to 
allege  such  fact?  If,  however,  the  acts  charged  are  in  their 
nature  innocent,  and  are  only  made  criminal  by  a  knowledge  that 
the  prisoner  was  in  custody,  such  knowledge  should  be  alleged.^ 

1.  An  indictment  under  the  Ala-  offense  substantially  in  the  language  of 
hama  statute  (Acts  1882-83,  p.  166),  the  statute  is  sufficient,  though  it  does 
for  escape  from  a  contract  of  service  not  aver  that  the  defendant  knew  that 
entered  into  to  secure  the  payment  of  the  prisoner  was  confined  on  the  charge 
a  fine,  should  show  with  certainty  that  of  felon j.  Wilson  v>  State,  61  Ala. 
the  contract  was  in  writing,  that  it  151.  See  also  Holland  v.  State,  60 
was  signed  in  open  court,  and  that  it  Miss.  939. 

was  approved  bj  the  justice  or  judge  4.  Com.  v,  Filbum,  119  Mass.  299. 

who  rendered   the  judgment  of  con-  In  State  v,  Lawrence,  43  Kan.  125, 

viction,  or   a   lawful    custody  is  not  the  court,  by  Johnston,  }.,  said :  **An 

shown.     Smith  v.  State,  81  Ala.  74.  indispensable  ingredient  of  the  offense 

FlB«  and  Coats  and  Otliar  Adyaiioea. —  sought  to  be  charged  is  the  knowledge 

An  indictment  against  a  convict  which  of  the  accused  that  the  person  assisted 

alleges  that  he  left  or  escaped  from  the  was  in  legal  custody ;  and  unless  this 

service  of  the  surety  before  the  said  knowledge    is    alleged,  or    the    acts 

fine  and  costs  and  <?^^tfr  ac/vasc^j  were  charged  to  have   been   done   by   the 

paid,  is  fatally  defective,  as  the  statute  defendant    necessarily  imply   knowl- 

only  includes  the  fine  and  costs.   Wynn  edge,   an  offense    is    not  adequately 

t>.  State,  82  Ala.  55.  .  pleaded.  *  »  *  For    instance,  if    the 

2.  Rex  V.  Young,  i  Russ.  on  Crimes  defendant  had  furnished  a  prisoner 
604,  note  (»).  See  also  infra^  II.  i.'tf.  confined  in  the  jail  instruments  which 
For  Rescue,  could  only    have    been    intended    to 

Oonflmed  I7  Order  of  Btato  or  City  Court,  facilitate  an  escape,  or  had  broken  the 
— ^An  information  charging  the  defend-  prison  door,  or  had  forcibly  assaulted 
ant  with  aiding,  counseling,  and  advis-  or  obstructed  an  officer  who  had  a 
ing  certain  persons  confined  in  the  prisoner  in  charge,  an  express  aliega- 
city  prison,  under  conviction  for  mis-  tion  of  knowledge  that  the  prisoner 
demeanors,  to  make  their  escape  there-  was  in  legal  custody  might  not  be 
from,  contrary  to  the  ordinances  of  necessary ;  but  where  the  acts  done  are 
the  city,  need  not  allege  whether  the  in  their  nature  innocent,  such  knowl- 
persons  so  confined  were  held  under  edge  should  be  stated." 
convictions  by  city  or  state  courts.  Mlnhlgaii. — But  in  Michigan  it  is  held 
If  such  an  information  substantially  that  the  information  is  sufficient  if  it 
follows  the  language  of  the  ordinance  charges  the  offense  substantially  in  the 
under  which  it  is  framed,  it  will  be  language  of  tiie  statute, with  a  statement 
sufficient.  De  Soto  v.  Brown,  44  Mo.  of  Sie  facts  out  of  which  the  offense 
App.  148.  arose,  and  that  the  information  need 
8.  Com.  v.  Filburn,  119  Mass.  299.  not,  in  express  terms,  allege  that  the  re- 
AlalMOTa  Statata. — ^The  offense  de-  spondents  had  knowledge  that  the  pris- 
fined — section  4130,  Code  of  Alabama-*  oner  was  in  custody,  or  that  the  acts 
has  three  main  ingredients :  First,  a  were  done  with  an  intent  to  aid  his  es- 
prisoner  confined  under  a  lawful  charge  cape.  People  v,  Murray,  57  Mich.  396. 
or  conviction  of  felony ;  second,  the  Taxat. — In  Vaughan  v.  State,  9  Tex. 
conveying  into  the  jail,  etc.,  some  dis-  App.  563,  it  is  held  that  an  indictment 
guise  or  instrument  useful  to  aid  the  in  such  a  case,  to  be  sufficient,  should 
escape ;  and,  third,  the  intent  thereby  allege  that  the  defendant,  knowing  that 
to  facilitate  the  escape  of  such  pris-  the  sheriff  had  the  custody  of  a  pris- 
oner ;  and  an  Indictment  charging  the  oner,  and  with  intent  to  aid  in  the  ea- 
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Aiifav  V^lM* — ^Where  the  o£feiise  is  aiding  a  priscmer  confined 
upon  a  charge  of  felony,  the  indictment  must  deaiiy  show  that 
the  prisoner  is  confined  upon  a  charge  of  felony.^  It  need  not, 
however,  set  out  at  length  the  indictment  against  the  prisoner  to 
m^om  aid  was  given,  the  substance  of  the  charge  being  sufficient* 
an  tlM  tiMBtiil  llwunti  of  vu  tMkBM,  as  defined  by  the  particular 
statute  under  which  the  indictment  is  drawn,  must  be  clearly 
alleged.' 

cape  of  said  prisoner,  did  wUf  ullj  make  380,  it  was  held  that  if  a  statute  for- 

an  assault  uix>n  the  sheriff,  describing  bids  the  "  convejing  "  of  a  thing  to  a 

the  character  of  the  assault,  and  that  prisoner  to  aid  his  escape,  an  allega- 

the  assault  so  made  was  calculated  to  tloo  that  the  defendant  *^  furnished " 

effect  the  escape  of  the  prisoner.  it  wiU  not  suffice.    Axkd  see  Clajtoa 

1.  Kjle  V,  State,  10  Ala.  336;  People  v.  State,  4  Tex.  App.  517,  for  an  indict- 

V.  Washburn,  10  Johns.  (N.  Y.)  160.  ment    which  was  held    sufficient  to 

Under  the  Alabama  Crim.  Code,  %%  charge  the  offense  of  conTe3ring  in* 

4002  and  4003,  it  is  essential  that  the  in-  struments  into  a  }ail  to  aid  the  escape 

dictment  charging  the  offense  of  aiding  of    a    prisoner,    notwithstanding  its 

an  escape  should  aver  that  the  prisoner  tautologj  and  surplusage. 

was  confined  on  a  charge  for  a  felony  Betting  onl  Aunaa  of  Offleer'a  Vwsi.«- 

or  a  misdemeanor,  as  the  case  maj  be.  An  indictment  for  the  crime  of  aidiag 

Trammel  v.  State  (Ala.  1896),  20  So.  and  assisting  a  prisoner  in  an  attempt 

Rep.  631 .  to  escape  from  the  custodj  of  an  offi- 

AldtBcVilaoiiaraOhariadwtllinifltoaat  cer  need  not  set  out  the  individual 


. — ^An  indictment  under  section  names  of  those  comprising  the  officer's 

13,  chapter  167,  Rev.  Stat.  Wis.,  charg-  fosse ^  and  the  state  maj  prove  that 

ing  that  defendant  at  a  certain  time  defendant  obstructed  one  oi  the /mm 

aided  two  prisoners  to  escape  who  were  while  the  prisoner  was  attempting  to 

charged  respectively  with  murder  and  escape,  though  his  name  is  not  set  out 

larceny,  does  not  charge  two  offenses,  in  the  indictment.     Perry  tr.  State,  63 

although  the  statute  provides  a  greater  Ga.  402. 

penalty  for  aiding  the  escape  of  a  pris-  Alleging  Time  of  Beeape.-*-It  is  not  a 

oner  charged  wilSi  murder  than  of  one  good  objection  to  an  indictment  for 

charged  with  larceny.     On  conviction  aiding  prisoners  to  escape,  that  no  time 

the  defendant  woulci  be  liable  only  to  is  specifically  laid   in  die  inlbictineot 

the   greater  punishment.     Oleson  v.  for  the  commission  of  the  crime,  la 

State,  9o  Wis.  58.  view  of  section  3013  of  the  Mississippi 

Parttenlar  Ftioay.— In  State  v.  Add-  Code  of  1880,  which  provides  that  **  no 

cock,  65  Mo.  590,  it  was  ruled  to  be  un-  indictment  for  any  offense  shall  be 

necessary  under  the  Missouri  statute  held  insufficient  for  omitting  to  state 

to  set  out  the  particular  felony  with  the  time  at  which  the  offense  was  com* 

which  the  prisoner  was  charged  whose  mitted,  in  any  case  where  time  is  not 

escape  was  sought  to  be  facilitated.  of  the  essence  of  the  offense,  nor  for 

i.  Gunyon  v.  State,  68  Ind.  79.  stating  the   offense  imperfectly,  nor 

S.  Ai^K^iw — In  an  indictment  under  stating  the  offense  to  have  been  corn- 
Code  of  Ala.  1886,  §  4002,  Code  of  mitted  on  a  day  subsequent  to  the 
1876,  ^  4130^  after  setting  out  the  acts  finding  of  the  indictment,  or  on  an 
which  were  done,  it  is  safest  in  all  impossible  day,  or  on  a  day  that  never 
cases  to  add  the  qualifying  words,  happened."  Holland  v.  State,  60  Miss. 
'*  useful  to  aid  the  prisoner  in  making  939. 

his  escape.''    Theaverment  that  it  was  Battbig  ovi  **  Ibaaa  "  tflMlaglKapa. 

done  ''  with  the  intent  to  facilitate  the  — B^  the  SUtute  of  Geo.  IV.,  c.  64,  i 

escape"  is  indispensable.     Hurst  v.  43,  if  any  person  shall  deliver  to  a  pris- 

State,  79  Ala.  58 ;  Walker  v.  State,  91  oner   in  any  prison    any  instrument 

Ala.  32;  Wilson  v.  State,  61  Ala.  151;  proper  to  facilitate  his  escape,  soch 

Ramsey  v.  State,  43  Ala.  404.  person  shall  be  deemed  to  have  deliv- 

Texaa  —  ^^  Conveying  ^^ — ^^  Fumisk-  ered  it  with  intent  to  aid  and  assist 

i«^." — In   Francis  v.  State,   21  Tex.  such  prisoner  to  escape ;  and  "if  any 
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•iT«na  (ta«iiti.-^The  pleader  may  file  several  counts  with  reference 
to  the  same  offense  in  order  to  meet  the  different  aspects  of  the 
case  and  avoid  a  variance.^ 

4.  For  Suffering  an  Escape — (i)  In  GeneraL^-hn  indict^ 
ment  for  suffering  an  escape,  whether  negligently  or  voluntarily. 

^Duld  set  out  the  facts  showing  that  the  defendant  had  the  legal 

custody  of  the  prisoner  named  ;^  but  it  has  been  held  unnecessary 

person  shrill,  by  any  me^ns  whatever,  Oliaxged  with  a  Qrliae— Oonunltiod  for 

aid  ai^d  assist  any  prisoner  to  escape,  That  Ortme. — ^Judgment  was  arrested 

or  in  attempting  to  escape,  from  any  upon  an  indictment  which  stated  that 

priaon,   e:^eTy   person    ao    offending,  the  prisoner  was  in  the  defendant's 

whether  an  escape  he  actuaUy  made  custody,  charged  with  a  certain  crime, 

or  not^  shall  be  guilty  of  felony.''     It  but  it  did  not  state  that  he  was  com- 

was  held,  under  this  statute,  that  the  mitted  for  that  crime ;  for  a  person  in 

indictment  need  not  set  out  the  means  custody  may  be  charged  with  a  crime, 

which  were  used  by  the  defendant  to  and  yet  not  be  in  custody  by  reason  of 

fLsalst  the  prisoner  to  escupe.     Reg.  v»  suoh  charge,     i  Russ.  on  Crimes  587* 

lloUoway,  ^5  Jur.  S25,  5  E^g.  L.  8i  £q.  citing  Rex  v.  Fell,  i  Ld.  lUym.  424,  i 

310;   Holloway  v.  Reg.,  2  Den.  C.  C,  Salk.  272. 

^.  X^gal  Custody  Sboira. — ^In  State  v^ 

\,  In  Miirray  V.  State,  25  Fla.  52S,  the  Baldwin,  Set  N.  Car.  393,  Pillard,  J., 

court, by  Mitchell,  J., said:  '< The  ^rst  said:    **The    bill    charges    *that    at 

^temit  of  the  information  charges  the  spring  term,  1876,  of  the  Superior  Court 

deleadant  with  carrying  into  the  jail  of  of    Macon    county,   one   WiUiam  A, 

Orcmge  county  a  certain  tool,  to  wit,  a  Shepherd  and  one  Henry  W.  Watson, 

aaw,  with  the  intent  to  facilitate  the  charged  with  the  murder  of  ojne  James 

efcape  of  one  Raymond,  thet\  legally  P.   Luckey,  were  duly  committed  to 

o^^ned  in  said  jail.   The  second  count  thecare,  etc.,' of  the  defendant.    From 

cijilirges  the  defendant  with  an  attempt  these  words  usied  in  the  bill,  we  think 

to  a&sUt  the  said  Raymond  to  escape  it  sufficiently  appears  that  the  commit* 

from  jaiU  stating  what  the  attempt  was.  ment  was  to  the  defendant  as  keeper 

The  contention  is  that  the  information  of  the  jail,  upon  a  specific  chaiige  of 

charges  the  defendant  with  two  sepa-  murder,  and  by  authority  of  the  Supe- 

rate  a^dUtinct  offenses;  but  is  thiscor-  rior  Couirt  of  Macon  county  at  term, 

rect?    Btoth  counts  refer  to  the  san^e  and  these  essential  facts  being  con- 

tn^fisaction,  *  *  *  and  we  cannot  see  tained  in  the  bill,  the  offense  is  well 

how  the  defendant  could  have  been  mis-  charged.^'     Citing  State  v.  Jones,  78 

led  or  how  he  could  have  been  injured  N.  Car.  420;  State  v.  Shaw,  3  Ired. 

by  tl^  information  containing  the  two  (N.  Car.)  20. 

counts.    The  plei^drcr,   by  fiHng  two  Avrtit  withost  Wazvant. — Where  the 

counts^  only  did  so  for  the  purpose  of  offense  is  such  that  a  constable  may 

meeting  the  different  aspects  of  the  lawfully  have  the  custody  of  the  prifr- 

case."  oner  without  a  warrant,  it  is  not  nee- 

9.  Kavanaugh  t;.  State,  41  Ala.  399;  essary  that  the  indictment  in  such  case 

State  V,  Ritchie,    107   N.   Car.   %7;  should  charge  that  the  officer  had  the 

State  V.    Baldwin,    80  N.   Car.  390;  prisoner  in  his  custody  by  virtue  of  a 

Weaver  v.    Com.,    a^    Pa.  St.    445;  sufficient  warrant,  or  that  a  copy  of  the 

Bouches'a  Case,  Cro.  Eliz.  200;  Rex  warrant  should  be  set  out.     State  v, 

V,  Bootie,  2  Burr.  864.  Sparks,  78  Ind.  166,  3  Crioa.  L.  Mag. 

▲QthMl^  Of  Olloer  Isaving  Wavraai.  884. 

— No  indictment  aan  be  maintained  PilMiierf  lleoelnrad  lly  B^fmihuil   a« 

i^f^nst  a  sheriff  for  pernutting  the  JfkU  Keepev. — ^An    indictment   against 

escape  of  a  person  hekl  under  arrest  the  keeper  of  the  conunon  >ail  need 

by  warrant  unless  the  ofl^cer  issuing  not  allege  that  prisoners  legally  con>- 

the  warrant  had  jurisdiction  or  legal  mitted  to  his  care  were  received  by  him 

amhority  to  issue  the  writ,  and  this  as  such  keeper ;  the  commitment,  the 

should  appear  froiiix  the  indictment,  office,  and  the  custody  aecessariVT'  in* 

Martin  v.  State,  32  Ark.  129;  Bass  v,  elude  the  reception.    Weaver  v.  Com., 

State^  29  Ark.  142.  29  Pa.  St.  445. 
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to  allege  the  particulars  of  the  prisoner's  crime  and  arrest,  trial, 
etc,^  nor  is  it  necessary  to  aver  or  prove  that  the  keq>er  had 
knowledge  of  the  guilt  of  the  prisoner  committed  to  his  custody 
and  allowed  to  escape.'  The  indictment  must  show  that  the 
prisoner  went  at  lai^e.'  The  inapt  use  of  the  word  '*  feloniously  " 
when  the  offense  is  a  misdemeanor  is  not  sufficient  ground  for 
quashing  the  indictment.^ 

Th«  PKTtiealAr  ArcmMiti  HiBSMiry  in  drawing  the  indictment  are  now 
largely  controlled  by  statute.  If  the  indictment  conforms  sub- 
stantially to  the  statute  it  is  generally  sufficient,  but  it  is  always 
better  to  follow  the  exact  wording  of  the  statute  where  it  em- 
braces all  the  essential  elements  of  the  offense.^ 

(2)  Duplicity. — The  indictment  for  suffering  a  prisoner  to 
escape  must,  as  in  other  cases,  be  free  from  duplicity.' 

1.  In  State  v.  Hedrick,  35  Tex.  486,  cape  by  an  officer.     Code  of  Alabama, 

the  court,  by  Walker,  }.,  said :  *'  The  p.  996,  form  44.     Smith  v.   State,  76 

indictment  does  declare  that  the  sheriff  Ala.  69. 

had  the  prisoner  Long  in  his  legal  Kentnely. — In  an  indictment  against 

custody.     It  was  not  only  unnecessary,  a  jailer  for  voluntarily  and  wilfully 

but  it  would  have  been  improper,  and  permitting  the  escape  of  a  prisoaer, 

only  could  have  been  treated  as  sur-  the  allegations  that  the  peace  oflScer 

plusage,  had  the  pleader  averred  the  who  had  the  prisoner  in  his  custody 

particulars  of  Long's  crime  and  arrest,  delivered  him  to  the  jailer,  with  the 

trial,  etc.'*  order  of  commitment^  made   out  in 

2..  In   Weaver  v.   Com.,  29  Pa.  St.  writing,  signed  by  the  magistrate  who 

445,  thecourt,  by  Knox, }.,  said:  "That  rendered  3ie  judgment,  in  the  man- 

the  guilt  is  charged  is  all  the  knowl-  ner  prescribed  by  section  60,  Criminal 

edge   that  is  required  to  be  brought  Code,  are  sufficient  under  section  2, 

home  to  the  keeper,  and  this  is  suffi-  article  16,  chapter  28,  i  Stanton's  Re- 

ciently  stated  in  the  averment  that  the  vised  Statutes  396.    Com.  v.  Mitchell,  3 

prisoners  were  committed  to  his  cus-  Bush  (Ky.)  30. 


tody,  charged  with  the  commission  of  TOzm — "  Wilfully  ^^  Permitting Bs- 

the  offenses  named  in  the  indictment."  cafe. — Where  it  is  a  statutory  offense 

8.  z  Russ.  on  Crimes  588.  See  sufra^  to  "  wilfully  permit "  an  escape,  it  will 

II.  I.  a.  For  the  Escape  Itself,  not  be  sufficient  to  chaz^e  that  the  de- 

C  State  V.  Sparks,  78  Ind.  166.  fendant  did  '*  unlawfully,  voluntarily, 

S.  Hortli  CaxoUaa  —  Negligent  Bs-  and  unjustly"  permit  a  prisoner  to  es- 
cape.— It  is  not  necessary,  in  an  indict-  cape.  Barthelow  v.  State,  26  Tex.  176. 
ment  under  the  North  Carolina  statute  6.  **WllftiU7  aaA  HegUgoitty."— In 
for  negligently  permitting  an  escape,  State  v,  Dorsett,  21  Tex.  656,  thecourt, 
to  charge  that  it  was  wilfully  orun-  by  Wheeler,  J.,  said:  "  The  indictment 
lawfully  done ;  it  is  sufficient  if  the  act  charges  that  the  defendant  did  '  wil- 
ls alleged  to  have  been  **  negligently"  fully  and  negligently'  permit  the  es- 
done.  State  v.  McLain,  104  N.  Car.  cape.  '  Wilfully 'is  a  wond  of  equivalent 
894.  or  a  broader  meaning  than  *  voluntar- 

An  indictment  alleging  that  defend-  ily.'    It  certainly  includes  it.    If  the 

ant,  a  jailer,  did  negligently  permit  word*  wilfully 'be  stricken  out  of  the  in- 

the  escape  of  prisoners  charged  by  the  dictment,  it  is  a  good  indictment  for  a 

Superior  Court  with  murder,  and  that  negligent  escape,  under  article  551  of 

said  prisoners  were  duly  committed  to  the  Digest;  and  if,  on  the  other  hand, 

his  custody  asjailer,  is  sufficient.    State  that  word  be  retained,  and  the  word 

V.  Baldwin,  80  N.  Car.  390.  '  negligently'  be  stricken  out,  it  will  be 

Alabama — Against  Hirer  of  Convict,  a  good  indictment  for  a  voluntary  es- 

— An  indictment  for  a  negligent  escape  cape,  under  article  549  of  the  Digest 

against  the  hirer  of  a  county  convict  is  It  is  therefore  demonstrably  obnoxious 

sufficient  if  it  pursues  substantially  the  to  the  objection  of  duplicity." 

form  prescribed  for  a  negligent  es-  Aid,  Aaslst,  and  Siiflinr. — ^A  count  in 
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(3)  Variance.  —  Under  an  indictment  against  an  officer  for 
voluntarily  permitting  an  escape,  a  conviction  may  be  had  for 
a  negligent  escape,  because  the  greater  offense  includes  the  less  *} 
but  there  seems  to  be  doubt  as  to  whether  a  conviction  can  be 
had  on  proof  of  a  voluntary  escape,  under  an  indictment  which 
charges  a  negligent  escape.^  •  The  verdict  and  conviction  must 
in  other  respects  follow  the  indictment.^ 

d.  For  Prison  Breaking. — It  must  appear  on  the  face  of  an 
indictment  charging  the  offense  of  prison  breaking,  that  the 
prisoner  was  in  lawful  custody,^,  and  an  actual  breaking  must  be 

an  indictment  charging  that  the  de-  charged.    Westbrook  v.  State,  53  Miss, 

fendant,  as  an  employee  in  a  peniten-  777. 

tiary, did  '*aid,  assist,  and  suffer"  the  The  bill  charged  that  the  defendant 

escape  of  a  prisoner,  charges  only  one  escaped  from  arrest  made  under  an  in- 

offense;  the  words  **aid  and   assist"  dictment  against  him  and  one  D.  for 

being  mere  surplusage,  or  expressive  an  affray ;  the  jury  found  by  special 

of  an  act  by  which  the  defendant  **  did  verdict  that  the  prisoner  had  escaped 

voluntarily  suffer"  the  convict  to  es-  from   the  custody  of  the  officer,  but 

cape,    demons  f'.  State, 4 Lea  (Tenn.)  that  the  indictment  was  for  an  assault 

35.  and  battery  upon  D.     This  was  held 

1.  Kavanaugh  v.  State,  41  Ala.  399;  not  a  material  variance,  since,  first, 

Nail  Vn  State,  34  Ala.  262 ;  Fairchiid  v,  the  gravamen  of  the  charge  was  the 

Case,  24  Wend.  (N.  Y.)  383.  escape  from  custody,  and,   secondly, 

8.  In  Nail  v.  State,  34  Ala.  262,  it  is  one  may  be  convicted  of  an  assault  and 

held  that  there  can  be  a  conviction  on  battery  under  a  bill  charging  an  affray 

such  indictment.     But  in  Kavanaugh  by  mutual  fighting.     State  v.  Brown, 

V.   State,  Ai   Ala.   399,    Justice   Byrd  82  N.  Car.  585. 

questions  that  decision.  4.  State  v.  Jones,  78  N.  Car.  43a. 

8.  Under  an  indictment  framed  on  Ancient  and  Freaent  Practice. — It  was 

section  87  of  the  111.  Crim.  Code,  mak-  commonly  the  case  in  ancient  times 

ing  it  a  penitentiary  offense  to  set  at  that    imprisonments    for  felony  were 

liberty  or  rescue  a  person  charged  with  made  by  inferior  officers  and  private 

a  capital  offense,  etc.,  no  conviction  persons,  without  a  legal  mittimus  in 

can  be  had  of  one  who  procures  tools  writing  and  under  the  seal  of  a  justice 

to   be  conveyed  to  a  prisoner  for  the  of  the  peace;  and  in  an  indictment  for 

purpose  of  facilitating  his  escape.    The  a  breach  of  tlie  prison  and  escape  from 

indictment  should  be  drawn  under  sec-  such  imprisonment,  it  was  necessary 

tion  92,  providing  imprisonment  in  the  to  aver  and  prove  tiiat  a   felony  was 

county  jail  as  punishment  for  such  an  committed,  and  that  there  was  good 

offense.  Patrick  v.  People,  132  111.  529.  ground  to  suspect  the  prisoner.     But 

An    indictment    against  W.,  under  it  is  now  cotnmonly  the  case  thatcom- 

Mississippi    Code    of    187 1,    ^    2552,  mitments  for    felony  are   made  by  a 

charged  him  with  '*  feloniously  aiding  capias  on  an  indictment,  or  by  a  regu- 

and  assisting  in  the  escape  of  a  prisoner  lar  mittimus  under  the  hand  and  seal 

confined  in  jail  for  a  felony."     The  of  a  justice  of  the  peace,  for  a  felony 

jury    found    the     following    verdjct :  or  suspicion  thereof,  and  it  is  not  nec- 

'*  We,  the  jury,  on  our  oaths,  do  find  essary  to  aver  or  prove  more  than  such 

the  defendant    guilty  of  negligently  indictment  or    lawful  mittimus,  and 

permitting  the  escape  of  the  convict  thus  show  that  the  imprisonment  was 

named  in    the    indictment,    but    not  lawful  and  well  grounded.     Com.  v, 

guilty  of  feloniously  aiding  or  assist-  Miller,  2  Ashm.  (Pa.)  67. 

ing  him  to  escape."    It  was  held  that  Aaststlng  Prisoner  to  Break  JaU. — An 

the  verdict  of  the  jury  acquitted  the  indictment  for  assisting  prisoners  to 

accused  of  the  offense  with  which  he  break  jail,  which  does  not  allege  that 

was  charged  in  the   indictment,   and  such  prisoners  had  committed  any  of- 

found  him  guilty  of  an  offense  defined  fense,  or  state  facts  or  circumstances 

in  section  2557  for  which  he  was  not  from  which  the  court  can  see  that  they 

indicted,  and  that  he  should  be  dis-  were    lawfully    in    prison,    is    fatally 
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alleged.^  It  need  not  be  alleged  that  the  prison  breach  was 
eomrtiltted  feloniously  or  unlawfully,  if  neither  of  these  terms 
!orm^  p^rt  of  the  statutory  definition  of  the  offense,  or  unless  the 
dfif^Ase  Is  A  felony  *  It  is,  as  a  general  rule,  sufficient  to  charge 
the  bffettSe  in  the  phraseology  of  the  statute  « 

t»  FDR  RESCUE. — The  indictment  for  this  offense,  as  in  other 
forms  of  escape,  should  show  by  what  authority  the  prisoner  was 
held  ift  Custody,*  and  that  the  defendant,  with  knowledge  that  the 
prisoner  was  in  lawful  custody,*  did,  by  force,  rescue  him.* 

defective.    State  v.  Jones,  78  N.  Car.  An  Information  for  Breaking  and  Ba- 

\Sto,  oaplBg  from  a  "  any  Piiaon"  is  insuifi- 

Attempting  to  Break  Prlaon. — An  in-  cient  to   convict  a  prisoner  under  a 

idictment  for  an  attempt  to  escape  is  statute  (^  182,  c.  31,  Kansas  Comp. 

sufficient  if  it  alleges  that  the  defend-  Laws  iSiSi)  making  it  a  crimioal  of- 

aht,  ^hlle  lawfully  confined  in  prison  fense  to  break  and  escape  from  **  anj 

Under  a   jtrdgment    of    a   competent  county  jail ; "  and  this  notwithstand- 

•Court,  f ot  a  particuliir  crime,  did  make  ing  the  person  was  lawfully  confined 

an  overt  attempt  to  esrcape  therefrom,  in  the  city  prison.    State  v.  Chapman, 

^ate  V.  Angelo,  18  Nev.  425.  33  Kan.  134. 

Jtihiidlcttoti  of  Ctfnrt  Oommlttln];  Prla-  4.  Hart's  Case,  Cro.  Jac.  472 ;  State 
^tUt. — In  State  v.  Whalen,  98  Mo.  222,  v.  Hilton,  26  Mo.  199. 
thfe  coTirt,  by  Barclay,  J.,  said:  **Ob-  Mttlng  oat  Froceas. — In  Ccnn.  v. 
jiefct^on  Was  made  to  the  indictment  Lee,  107  Mass.  207,  the  indictment  al- 
oecause  ft  diai-ged  that  defendant  was  leged  that  the  defendant  attempted 
^n  Jail  xmAer  the  judgment  and  order  forcibly  to  rescue  Richard  B«rke,  a 
•df  a  particular  court,  without  any  alle-  **  prisoner  held  in  the  lawful  custody 
gation  of  that  court's  jurisdiction  to  of"  Ransom  F.  Clayton,  a  police  offi- 
commit  him.  Where 'Sxe  jurisdiction  cer,  on  a  charge  **of  the  offense  <rf 
(A  a  cou-rt  fs  defined  by  public  statute,  breaking  and  entering  the  dwelKng 
as  in  this  instance,  ft  is  not  necessary  house  of  one  Richard  Nagle  with  in- 
to state  ft  in  an  indictment.  *  No  in-  tent  to  steal  therein ;  "and that  in  such 
dietment  shall  be  deemed  invalid  »  ♦  *  attempt  the  defendant  "  did  take  hold 
for  ^int  of  rtie  averment  of  any  mat-  of  said  Burke."  It  was  held  fhat  ae 
ter  not  necessary  to  be  proved.'  ^ev.  the  oflfense  was  a  felony,  and  the arreet 
^tat.  ^870,  '§  1821.  Pacts  of  which  the  might  be  lawfully  made  without  a  war- 
Courts  take  judicial  notice  are  of  this  rant,  it  could  not  be  necessary  to  «6t 
cliaradter.  Among  oHiers,  the  terms  forth  in  the  indictment  the  process  by 
'df  a  ptiblic  law."  which  he  was  held  or  the  manner  or 

1.  Rek  V,  Burridge,  3  P.  Wms.  484.  circumstances  of  the  holding. 

'^Breaklt^  tfat'of "  Prlaon  fbr  "'Bnerak-  Prisoner  Sn  House  of  Conreottoii.— 9n 

*ltj."-^ln  Randall  v.  State,  53  N,  J.  L.  Rea  t.  Freeman,  2  Stra.   1226,  where 

*4fiS,   the  cottrt,   by  Dixdn,   J.,  said:  the  defendant  was  con\icted  of  the  res- 

**  The  indictment  is  further  objected  cue  of  A.  f  romthe  house  of  correction, 

toliecause  it  charges  the  plaintiff  with  the   court  arrested  the  judgment  be- 

Tjreakingoutof  prison  instead  of  break-  cause  the  indictment  did  not  show  for 

ing  prison.    Although  the  latter  form  what  A.  was  committed,  so  as  to  meifae 

of  expression  is  the  one  sanctioned  by  the  house  of  correction  a  proper  pris- 

■  the  usage  df'bofh  the  common  law  and  on  (which  prima  facie  it  is  not  for 

*<he  statutes,  and  therefore  is  preferable  all  offenses). 

in  ^11    legal  proceedings,  yet  we  are  *.  *Rex  t.  Young,  i  Russ.  on  Crimes 

unable  to  conjecture  how,  as  applied  604,  note  (»).     Seejir/fii,  c.  iRor  ^Stif- 

'to  a  person  in  prison,  his  breaking  out  faring  an  'Escape, 

bf 'prison  can  mean  anything  different  «.  VI  et  !ArmlB.  —  In  early  Engli^ 

'ffom  his  breaking  prison!"  practice  vi  et  armis  was  a  necessary 

'2.  Randall  v.  Stslte,  53  N.  J.  L.  489.  allegation  in  the  indictment  for  rescue. 

^,  State    V.    Johnson,    93  'Mo.  317.  Hart's  Case,  Cro.  Jac. '472.    ButinRetc 

And  see  Com.  v.  Barker,   133  Mass.  t;.  Cramlington,  2  Bulst.  208,  itisaaid: 

'399.  "An  indictment  for  a  rescouswiiW  be 
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Tite  of  Arrflit  Md  of  Imcu. — It  has  been  held  in  a  number  of  old 
cases  that  an  indictment  for  the  offense  of  rescue  must  show  the 
day  and  the  year  both  of  the  arrest  and  the  rescue  ;^  but  this 
doctrine  can  have  little  force  in  view  of  modern  practice  and 
l^lslatfon  concerning  statements  of  the  time  of  the  commission 
of  the  offense. 

PIftM  of  lUtmu. — An  indictment  for  rescue  will  be  sufficient 
although  it  does  not  set  out  the  place  of  the  rescue,  for  it  shall 
be  intmded  where  the  arrest  is  made.^ 

ViiAtr  StotutM. — Where  a  statute  describes  the  offense  of  rescue 
with  legal  certainty,  an  indictment  may  well  charge  the  offense  in 
the  words  of  the  statute;^  and  a  complaint  was  held  sufficient 
although  it  did  not  charge  that  the  defendant  knew  that  the 
person  alleged  to  have  been  rescued  was  in  the  lawful  custody  of 
a  duly  authorized  oflScen* 

good,  though  it  does  not  say  vi  et  And  an  indictment  for  rescue  was 

armiSf  for  rescussit  imports  it."  held  insufficient   "because  the  arrest 

BmoumK  or  SoHie  Other  WocA  (Diow-  was  not  laid  to  be  before   return  of 

tmi  Vnroe. — In  Rex  v,  Burridge,  3  P.  writ."     Rex  v,  Hoskins,  12  Mod.  323. 

Wme.  484,  Hardwicke,  C.  }.,  said :  '*  I  2.  Rex  v,  Cramlington,  2  Bulst.  20§. 

believe  00  man  ever  saw,  either  in  au-  9.  Com.  v,  Malloj,  119  Mass.  349; 

tiiority,  practice,  or  precedent,  an  in-  Williams  v.  State,  24  Tex.  App.  17. 

tfictmeiit  for  a  rescue  without  the  word  See  also  U.  S.  v.  Clapox,  35  Fed.  Rep. 

r€9cmssit^  and  certainly  that  must  be  575. 

eiiurged,  or  something  equivalent  to  In  Com.  v.  Malioj,  119  Mass.  350, 

it,  to  show  that  it  was  forcible,  and  the  court,  by  Morton,  }.,  said :  **  The 

against  the  will  of  the  officer  who  had  complaint  alleges  with  sufficient  cer* 

the  prisoner  in  his   custody.     So  in  tainty  that  Curren  was  arrested  and 

Fore's  Case,  2  Dyer  164,  b;    West's  held  in  the  lawful  custody  of  a  police 

Frecedeiite,  tk.   Indictmeiit,    ^   176,  officer  duly  authorized,  for  the  crime 

iSi."  of  drunkenness,  and  that,  while  so  in 

1.  **Uhas  been  holden,"  says  Chitty,  custody,  the  defendant,   *  with  force 

I  Chk.  Crim.  Law.  222,  *<  that  a  sher-  and  arms,  did  forcibly  rescue  and  take 

UTs  retam  oi  a  rescue,  as  well  as  in-  out  of  the  lawful  custody'  of  said  offi- 

dictment  for  that  ofTense,  is  bad  without  cer  the  body  of  said  Curren.     These 

showing  the  day  and  year  both  of  the  allegations  include  all  the  acts  neces- 

arrest  and  the  rescue,  and  that  the  time  sary  to  constitute  the  o£Eense  intended 

<rf  the  latter  is  not  sufficiently  shown  by  to  be  punished  by  the  statute." 

showing  that  of  the  former.     8  Hawk.  4.  Uassachusetts. — An      indictment 

V,  C,  c.  25,  ^  77;  Foxe's  Case,  2  Dyer  for  rescue  under    the  Massachusetts 

^64,  h.     Contra^  Rex  v.  Cramlington,  2  statute   need    not    allege    knowledge 

UnisX,  208.    And  where  an  indictment  upon  the  part  of  the  defendant  that  the 

loT  rescue  sets  forth  that  a  third  per-  person  alleged  to  have  been  rescued 

son  tit  a  certain  time  and  place  com-  was  in  the  lawful  custody  of  an  author- 

mitted  a  felony  for  which  the  officer  ized    officer.     Com.    v.    Malloy,    119 

took  and  arrested 'him,  and  in  his  sale  Mass.  347. 

custody  then  and  there  had  and  kept  Offleer  or  Mvaifee  Penon. — In  State  v, 

him,  it  is  doubtful  whether  it  be  not  Hilton,  26  Mo.  199,   the  court  said : 

insufficient ;  because  no  time  of  the  ar-  '*  The   indictment    should    also  state 

rest  is  alleged  in  the  same  sentence,  whether  the  person  from  whom  the 

and  it  is  not  clear  whether  the  time  of  rescue  was  made  was  a  public  officer 

tiie  custody  can,  ^by  force  of  -the  con-  or  a  private  person,    (i  Hale  P.C.606.) 

junction,  be  applied  to  the  arrest;  but  For,  whilst  the  custody  of  a  person  in 

the  contrary  seems  to  be   the   better  the  hands  of  a  public  officer  would  im- 

opmion.   rFoxe's  Case,  2  Dyer  .164,  b,  ply  notice  that  the  prisoner  was  law- 

And  see  Hex  v,  Burridge,  3  P.  Wms.  fully  held  and  the  rescue  would  be  at 

484;  Rex  V,  Forsyth,  R.  &  R.  274."  the  peril  of  the  parl^  making  it,  the 
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amended.^ 

2.  Amignmait  and  Trial — ^At  Conaoa  Um. — ^At  common  law  a 
person  who  has  suffered  another  to  escape  cannot  be  arraigned 
for  such  an  escape  as  a  felony  until  the  principal  be  convicted  or 
attainted,  as  he  is  only  punishable  in  that  d^[ree  as  an  accessory 
to  the  felony,  but  he  may  be  indicted  and  tried  for  a  misdemeanor 
before  any  conviction  of  the  principal  offender ;  for,  whether  such 
offender  were  guilty  or  innocent,  it  was  a  high  contempt  to  suffer 
him  to  escape.^  The  same  rules  are  applicable  to  the  punishment 
of  rescuers.'  But  a  party  may  be  arraigned  for  prison  breaking 
before  he  is  convicted  of  the  crime  for  which  he  was  imprisoned.^ 

Vadv  sutiitM. — Where  by  statute  the  act  of  aiding  a  prisoner  to 
escape  is  declared  to  be  a  felony,  a  trial  may  be  had  of  such  offense 
before  the  trial  of  the  principal  offender.^     It  may  also  be  stated 

offense  would  not  exist  if  the  rescue  oner,    maj    be     indicted     for    these 

was  made  from  the  custodj  of  a  pri-  offenses  as  felonies,  before  the  prioci- 

▼ate  person,  unless  the  defendant  knew  pal  felony  in  him   that   escapes  or  is 

that  the  prisoner  was  under  arrest  for  rescued  be  tried,  jet  he  shall  not  be 

a  felon  J  or  misdemeanor/'  arraigned  nor  put  upon  his  trial  till 

1.  In  Patrick  r.  People,  133  111.  529,  the  principal  be  convicted  or  attainted; 

after  the  conclusion  of  the  argument,  and  the  reason  is,  because  possiblj  the 

the  state's  attorney  was  allowed  bj  the  person   escaping  maj    be   found  not 

court  to  strike  out  of  the  indictment  guiltj,  or,  if  guiltj,  jet  of  such  a  fact 

the  words  '*and  rescue,"  and  to  enter  as  is  not  capital;  for  the  rescuer  and 

a  nolle  prosequi  as  to  the  charge  of  officer  that  permits  the  escape  are  a 

'*  attempt  to  rescue.''     It  was  held  that  kind  of  accessories."     x    Hale  P.  C. 

this  was  error.  Justice  Scholfield  saj-  598. 

ing :  *'  There  is  nothing  in  our  statute        4.  This  is  so  on  the  ground  that  it  Is 

that  purports  to  authorize  anj  one  to  not  material  whether  the  prisoner  be 

change  or  mod  if j  the  language  of  an  guiltj  of  such  crime  or  not,  and  that 

indictment  as  presented  bj  the  grand  he  is  punishable  as  a  principal  offender 

jurj."     See  generallj,   as  to  amend-  in  respect  of  the  breach  of  prison  itself, 

ment  of  indictment,   article  Amknd-  i  Russ.  on  Crimes  595 ;  i  Hale  611 ;  a 

MKNTS,  vol.  I,  p.  688.  Hawk.  P.  C,  c.  18,  ^  18. 

S.  I   Russ.  on  Crimes  587 ;  4  Black.        Ae<ialtled  of  PxHialpal  Faloay.^But  if 

Com.  130;   Martin   v.   State,  33  Ark.  the  partj  has  been  indicted  and  ac- 

134.     See   Com.   v.   Miller,  2  Asbm.  quitted  of  the  felon j  for  which  he  was 

(Pa.)  61.  committed,  he  is  not  to  be  indicted  af- 

OommlttadlbrHich Treason. — If,  how-  terwards  for  the  breach  of  prison;  for 

ever,  the  commitment  were  for  high  though,  while  the  principal  felonj  was 

treason,  and  the  person  committed  ac-  untried,  it  was  indifferent  whether  he 

tuallj  guiltj  of  it,  it  is  said  that  the  es-  were  guiltj  of  it  or  not,  or  rather  the 

cape  is  immediatelj  punishable  as  high  breach  of  prison  was  a  presumption  of 

treason  also,  whether  the  partj  escap-  the  guilt  of  the  princifMil  offense,  jet, 

ing  be  ever  convicted  of  such  crime  or  upon  its  being  clear  that  he  was  not 

not ;   and    the    reason    given    is  that  guiltj  of  the  felonj,  he  is  in  law  as  a 

there  are  no  accessories  in  high  trea-  person   never  committed  for  felonj; 

son.     a  Hawk.  P.  C,  c.  19,  §  Ss.  and  so  his  breach  of  prison  is  no  felonj. 

8.  I  Russ.  on  Crimes  598 ;  State  v,  1  Russ.  on  Crimes  595,  citing  i  Hale 

Cuthbert,  T.  U.  P.  Charlt.  (Ga.)  13.  6ia.     See,  however.  State  v,  Lewis,  19 

May  be  mulcted  but  Not  Trled.--iSir  Kan.  a6o,  where,  after  the  prisoner  had 

Matthew  Hale  sajs :  "  In  cases  of  fel-  been  acquitted  of  the  offense  for  which 

onj  for  wilful  escape,  or  rescue  of  a  he  was  committed,  he  was  convicted  of 

person  committed  to  prison  for  felonj,  the  offense  of  prison  breaking, 

though  the  partj  that  voluntarilj  per-  *  6.  State  v.  Lewis,  19  Kan.  a6o;  Reg. 

mits  such  escape,  or  rescues  the  pris-  v,  Hollowaj,  15  Jur.  825. 
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that  accessories  may  now  be  tried  before  their  principals.^ 

iMape  Pindiiig  Triml. — If  a  defendant  escapes  while  the  trial  is 
pending  the  verdict  may  be  legally  received  in  his  absence.^ 

3.  Sumnary  Proceedings. — ^At  common  law  an  attachment  will 
not  be  granted  against  an  officer  for  suffering  an  escape,^  but  a 
rescue  is  deemed  an  offense  of  such  a  nature  that,  whenever  the 
sheriff  makes  return  of  any  one  having  been  guilty  of  it»  the  court 
will  grant  an  attachment  against  such  person  in  the  first  instance  ;^ 
and  as  a  sheriff's  return  of  a  rescue  was  held  not  traversable,  the 
court  might  proceed  to  punish  the  rescuers,  without  going  through 
the  ordinary  course  of  examining  them  upon  interrogatories.^ 
The  authorities  do  not  agree,  however,  as  to  the  practice,  in  the 
Court  of  King's  Bench,  of  putting  interrogatories  where  a 
defendant  was  brought  up  on  an  attachment  for  rescuing  a 
person  from  the  custody  of  a  public  officer.® 

But  the  rescue  must  be  returned  upon  the  writ,  and  the  motion 
of  attachment  founded  upon  that ;  for  it  is  never  the  course  to 
grant  the  attachment  upon  affidavits.  ^ 

1.  See  article  Accbssoribs,  vol.  i,  for  obstructing  an  excise  officer  in  the 
p.  71.  execution  of  iiis  office,   but  ordered 

2.  State  V.  Wamire,  16  Ind.  557.  him  to  show  cause  why  there  should 
In  Fight  V,  State,  7  Ohio  (pt.  i)  181,     not  be  an  information. 

the  court,  by  Wood,  J.,  said:  "If  the  4.  State  v.  Clerk  of  Bergen,  35  N.  J. 

trial,  however,  is  once  commenced,  and  L.  21 1 . 

the  prisoner  in  his  own  wrong  leaves  The  Return  of  the  sheriff  is  of  itself 
the  court,  abandons  his  case  to  the  man-  a  conviction  of  the  rescue.  Buckmin- 
agement  of  counsel  and  runs  away,  I  ister  v,  Applebee,  8  N.  H.  546;  State 
can  find  no  adjudged  case  to  sustain  v.  Clerk  of  Bergen,  25  N.  J.  L.  211, 
the  position  that,  in  England,  the  pro-  Cas.  temp.  Hard.  112. 
ceedings  would  be  stayed.  Such  a  case  6.  Rex  v,  Elkins,  4  Burr.  2129 ;  State 
must  form  an  exception  to  the  general  v.  Clerk  of  Bergen,  25  N.  J.  L.  211 ; 
rule,  and  the  verdict  may  be  legally  Buckminister  v,  Applebee,  8  N.  H. 
received  in  the  absence  of  the  accused.  546,  citingd  Com.  Dig.,  Rescous^  D-  4; 
The  prisoner  cannot  be  deprived  of  his  Arundell  v.  Arundell,  Yelv.  34;  Rig- 
right  to  be  present  at  all  the  stages  of  don  v.  Hedges,  12  Mod.  246;  Fermor 
his  trial;  but  that  he  must  be,  under  t;.  Phillips,  Holt  537,3  E.C.L.  213. 
all  circumstances,  or  the  proceedings  6.  Thus  it  has  been  held  that  when 
will  be  erroneous,  cannot,  we  think,  be  a  defendant  is  brought  up  on  attach- 
sustained."  ment  for  a  rescue,  it  is  the  practice  of 

Judipnenl  fi>r  Baatardy. — In  Lucas  v.  the  court  to  put  interrogatories  to  him, 

Hawkins,  102  Ind.  64,  Niblack,  J.,  says :  though  he  does  not  deny  the  charge 

"  Upon  a  verdict  or  finding    against  in  the  affidavits,  unless  the  prosecutor 

him,  a  circuit  court  may  render  the  waive  putting  them.     Rex  v.  Horsley, 

same  kind  of  a  judgment  against  a  de-  5  T.  R.  362.    See  also  Rex  v.  Belt,  2 

fendant  in  a  prosecution  for  bastardy  Salk.  586. 

when  he  is  absent  upon  an  escape  as  it  But  in  Rex  v.  Elkins,  4  Burr.  2129,  the 

may  do  when  be  is  in  custody,  and  may  court  were  of  opinion  that  the  ordinary 

then   bring    him    into  court    upon    a  course  of  examination  upon  interrog- 

bench  warrant  as  a  means  of  requiring  atories   might  be  dispensed  with,   as 

him  to  abide  by  and  perform  the  judg-  no  denial  by  defendant,  upon  such  ex- 

ment  against  him."  amination,   could    excuse    him,   after 

8.  In  Gaoler  of  Shrewsbury's  Case,  having  been    returned   "  guilty  of  a 

X  Stra.  532,  the  court  refused  to  grant  rescue  "  by  the  sheriff, 

an  attachment  against  the  gaoler  for  a  7.  Per  Holt,  C.  J.,  in  Anonymous,  2 

voluntary  escape  of  one  in  execution  Salk.  586 ;  Sheathert;.  Holt,  i  Stra.  531. 
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When  a  Btiquy. — But  the  sheriff^  return  of  a  rescue  is  not  of 
itself  sufficient  to  put  the  paity  to  answer  for  it  as  g  fdony,  with- 
out indictment  or  presentment  J 

4.  Bioape  tat  B#capttre— ^.  New  Award  of  E:!fSGUTiON.T- 
At  common  law,  when  a  prisoner,  after  having  ^leen  sentenced  to 
be  executed,  escapes  and  is  retaken  after  the  day  appointed  for 
his  execution  has  passed,  a  new  award  of  execution  must  be  made 
by  the  court  to  render  th^  original  judgment  effectual  ;^  but 
when  it  is  merely  a  question  of  reimprisonment  no  new  award  of 
judgement  is  necessary,  but  he  may  at  any  time  be  retaken  and 
confined  under  the  original  judgment.^ 

b.  Plea  of  NonideNtity. — At  common  law,  when  the  recap- 
tured prisoner  was  asked  why  execution  should  not  be  again 
prcmounced  against  him,  he  mij^htple^d  omlly  that  he  was  not  the 
same  person  against  whom  the  former  sefitence  was  given.  Issue 
was  then  joined  by  a  reply  that  he  was  the  identical  person.^  The 
issue  was  decided  by  jury  and  might  be  tried  ins$anter  unless 
good  cause  was  shown  for  delay .^  No  time  was  allowed  the 
prisoner  to  produce  his  witnesses  unless  he  made  oath  that  he 
W-as  not  the  person  who  wa^  convicteci,^  i>eithor  could  any  peremp- 
tory challenges  of  the  jury  be  allowed  the  prisoner.'' 

6.  Effect  on  Pending  APP^4 — ^^  IN  General, — If  a  prisoner  es- 
Cfipe  pe^di^g  his  appeal,  and  such  fact  is  pr-piperly  brought  to  the 
attention  of  the  court,^  it  is  within  its  discretion,  in  the  absence  of 

1.  I  Ru88.  on  Crimes  598 ;  i  Hale  606.  y»ry. — By  Texas  Code  Crim.  Pro^  art. 

S.  Hag^ertj  v.  People,   53  N.    Y.  799,  it  is  provided  that  "when  a  per- 

476;  Bland  v.  State,  a  Ind.  60&;  State  son  who  has  been  convicted  of  felony 

V.  Wamire,  i6  Ind.  357;   Rex  v.  Rat-  escapes  after  conviction  and  before  sen- 

cHffe,    I   Wils.   150,   Posterns    Crown  tence,  and  an  individual  supposed  to 

Law  40,  18  How.  St.  Tr.  430.  be  the  same  is  arrested,  he  may,  be- 

Kew'  Tork. — l^e  mode  of  proceeding  fore  sentence  is  pronounced,  deny  that 

in  cases  where,  for  any  reason,  sen-  he  is  the  person  convicted,  and  an  issue 

tence  ol  death  is  not  executed  at  the  be  accordingly  tried  before  a  jury  as  to 

time  appointed,  is  now  regulated  in  his  identity."    And  it  is  held  that  no 

New  York  by  statute.     Haggierty  v.  appeal  lies  from  the  decision  of  the 

People,  53  N.  Y.  476.  trial  court  on  this  question.   Washing- 

i.  Hew  Yol*.— -In  Haggerty  v.  Peo-  ton  v.  State,  31  Tex.  Crim.  Rep.  84. 

pie,  53  N.  Y.  47$,  reversi-ng^  Lans.  0.  Rex  v.  Rogers,  3  Burr.  1811;  4 

(N.  Y.)  332,   Rapalio,  J.,  says:  •*  In  Blackstone's  Com.jgoi 

cases  where,  before  the  expiration  of  a  6L  4  Blackstbne's  Com.  396;  i  ChittyS 

term   of  imprisonment,  the  prisoner  Crim.  Law  777;    Rex  v.  RatcHffe,  i 

escapes,  no  new  award  of  execution  is  Wils.  150,  i8  How.  St.  Tr.  430^  Fos- 

necessary    or    proper.    The  prisoner  ter's  Crown  Law  40. 

can  be  retaken  at  any  time,  and  con-  7.  4    Blackstone*s    Com.     396;    i 

fined  under  the  authority  of  the  origi-  Chitty^s  Crim.  Law  777 ;  Rex  t}.  Rat- 

nal  judgment  until  his  term  of  impris-  cHffe,  i  Wils.  150, 18  How.  St.  Tr.  430, 

onment  has  been  accomplished.     If  the  Foster's  Crown  Law  40.    Though  for- 

wrong  person  should  be  taken,  or  if  merly  such  challenges  were  held  to  be 

the  prisoner's  term  has  in  fact  expired,  allowable  whenever  a  manS  life  was  in 

he  can  obtain  relief  by  habeas  corpus,^'  question.      Co.  Litt.  157;  Staundf.  P. 

4.  Rex  V,  Rogers,  3  Burr,  i^io;  Rex  C.  163;  4  Blackstone's  Com.  396. 

V.  Ratcliffe,  i  Wils.  150,  18  How.  St.  S.  Bringing  Matter  to  Oonrt'sAttetttton. 

Tr.  430;  I  Chitty'e  Crim.  Law  777.  — Tendering  to  the  court  affidavits  of 

^         — Appeal   from   Decision    of  the  officers  having  actual   knowledge 
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any  statute  regulating  the  procedure,  to  determine  whether  the  ex- 
ceptions shall  be  argued  and  passed  upon,  the  appeal  dismissed,  or 
the  hearing  postponed  to  await  the  recapture  of  the  fugittve»^ 
but  the  general,  if  not  universal,  rule  is  for  the  court  to  refuse  to 
consider  such  appeal,^  unless  at  the  instance  of  the  state.' 

OftM  Dtdied  without  Kaowltdge  of  BooApo. — But  where  the  court  has 
heard  and  reversed  a  case  without  having  been  informed  of  the 
escape  of  the  prisoner,  it  will  not  afterwards  set  the  judgment 
aside.  * 

6.  Dismissal  of  Appeal — ja  Oonorai. — In  several  cases  the 

of  the  escape  has  been  held  a  proper  New  Tork. — Matter  of  Genet,  i  Hun 

method  of  bringing  the  fact  of  the  (N.  Y.)  292;  Matter  of  O'Bjrne,  55 

escape  to  the  attention  of  the  court.  Hun  (N.  Y.)  438;  People  v.  Genet,  59 

Gentrj  v.  State,  91  Ga.  669.     In  Mad-  N.  Y.  80;  People  v.  Sharkey,  i  Hun 

den  V,  State,  70  Ga.  383,»by  affidavit  of  (N.  Y.)  300. 

the  jailer.    In  Territory  v.  Trinkhouse,  North   Caroiina,^StBite  v,  Ander- 

4  N.  Mex.  158,  by  affidavit  of  sheriflf.  son,  11 1  N.  Car.  689. 

In  Sargent  v.  State,  96  Ind.  64,  the  South  Carolina. -^XAtt  v,  Rippon, 

affidavit  of  the  sheriff  set  forth  the  2  Bay  (S.  Car.)  100;  State  v,  Murrellj 

facts  showing  the  lawful  commitment  33  S.  Car.  83. 

of  the  prisoner  to  his  custody,  and  his  Texas. — Moore  1/.  State,  44 Tex.  595 ; 

escape  therefrom.  Dement  v.  State  (Tex.   Crim.  App. 

1.  State  V,  Jacobs,  107  N.  Car.  772;  1895),  3^  S-  ^*  ^^P-  35^;    Loyd  v. 

State  V.  Anderson,  iii  N.  Car.  689;  State,  19  Tex.  App.  137. 

McGowan  f.  People,  104  III.  100.  Utah. — People  v,  Tremayne,  3  Utah 

In  Smith  v.  U.  S.,  94  U.  S.  97,  the  333. 

court*  by  Waite,  C.  J.,  said:  "It  is  KiV^infa.— Leftwich    v.  Com.,  do 

clearly  within  our  discretion  to  re-  Gratt.  (Va.)  716. 

fuse  to  hear  a  criminal  case  in  error,  United  States. -^SmWh  v,  U.  S.|  94 

unless  the  convicted  party  suing  out  U.  S.  97. 

the  writ  is  where  he  can   be  made  England. — Reg.  v,  Caudwell,  17  Q^. 

to  respond  to  any  judgment  we  may  B.  503,  79  £.  C.  L.  503. 

render.    In  this  case  it  is  admitted  WaiTSS  Blibt  of  Appeal. — In  Com.  t^. 

that  the  plaintiff  in  error  has  escaped,  Andrews,  97  Mass.  543,  the  court,  by 

and  is  not  within  the  control  of  the  Bi^elow,  C.  J.,  said :  **  So  far  as  the 

court  below,  either  actually,  by  being  defendant  had  any  right  to  be  heard 

in  custody,  or  constructively,   by  be*  under  the  constitution,  he  must  be 

ing  out  on  bail.     If  we  affirm  the  judg-  deemed  to  have  waived  it  by  escaping 

ment,  he  is  not  likely  to  appear  to  from  custody  and  failing  to  appear  and 

submit  to  his  sentence.     If  we  reverse  prosecute  his  exceptions  in  person,  ac- 

it  and  order  a  new  trial,  he  will  appear  cording  to  the  order  of  court  under 

or  not,  as  he  may  consider  most  for  which  he  was  committed." 

his    interest.     Under    such    circum-  BeftaaaltoBaalBxcspttouaftarBMapc. 

stances  we  are  not  inclined  to  hear  — In  People  v.  Genet,  59  N.  Y.  80,  an 

and  decide  what  may  prove  to  be  only  application  to  compel  the  sealing  of  a 

a  moot  case."  proposed  bill  of  exceptions,  where  the 

9.  Alabama. — Warwick  v.  State,  73  prisoner  was  convicted  of  a  felony  and 

Ala.  486,  overruling  Parsons  v.  State,  had  escaped,  was  denied. 

32  Ala.  50.  8.  Moore  v.  State,  44  Tex.  595. 

California. — People  v.  Redinger,  55  Contra. — But  in  People  v.  Genet*  59 

Cal.  390.  N.  Y.  80,  it  is  said  that  **his  being 

Florida. — Woodson  v.  State,  19  Fla.  in  custody  is  necessary  to  any  step  for 

549.  or  against  him,  except  such  as  may  be 

Indiamm. — Sargent  v.  State,  96  Ind,  taken  to  bring  him  again  into  custody." 

63.  And  see  People  v.  Sharkey,  i   Hun 

Kentuchy, — Wilson  t^.Com.,  10  Bush  (N.  Y.)  300. 

(Ky.)  536.  «.  Leftwich  v.  Com.,  30  Gratt.  (Va.) 

Maine. — Anonymous,  31  Me.  593.  716. 
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writ  of  error  or  appeal  has  been  summarily  dismissed  on  motion, 
upon  proper  affidavit  of  the  escape  of  the  plaintiff  in  error  ;^  but 
the  usual  practice  is  in  the  order  of  dismis^  of  the  writ  of  error 
or  appeal  to  allow  the  convict  a  reasonable  time  to  surrender 
himself  to  the  proper  custody  and  submit  to  the  jurisdiction  of 
the  court.^  In  a  few  cases,  however,  the  courts  have  refused  to 
dismiss  the  appeal.'  The  court  will  determine  what  is  a  reason- 
able time  to  allow  for  submission  to  its  jurisdiction,  from  the 
character  and  circumstances  of  the  case.^ 

Withmtt  Hotioe  to  PUdntlir  or  Attonoy. — The  appellate  court  may 
make  such  order  of  dismissal  without  previous  notice  to  the 

1.  Sargent  v.  State,  96  Ind.  64 ;  Wil-  court  when  rendered.    Gentrj  v.  State, 

son  V,  Com.,  10  Bush  (K7.)  5216;  Zar-  91  Ga.  669. 

denta  v.  State  (Tex.  Crim.  App.  1893),  *•  ^^^  York. — In  People  v.  Sharkej, 

23  S.  W.  Rep.  684;  (ratliff  v.  State  i  Hun  (N.  Y,)-  300,  the  court  refused 

(Tex.  Crim.  App.  I094JI*  ^  ^*  ^*  ^^-  to  quash  the  writ  of  error,  and  bj  Da- 

466;  Dement  v.  State  (Tex.  Crim.  App.  vis,  P.  J.,  said :  •*  The  effect  of  this  act 

1895),  30S.  W.  Rep.  ^8;  State  v,  Krir  (escape)  is  to  leave  the  case  in  statu 

derson,  11 1  N.  Car.  689;  Territory  v,  quo^  so  far  as  action  of  the  convict  is 

Trinkhouse,  4  N.  Mex.  158;  State  v.  concerned.      The   court    would    not, 

Craighead,  44.  La.  Ann.  968.  therefore,  take  any  action  on  his  mo- 

S.  Gentrj  v.  State,  91  Ga.  669 ;  Smith  tion  or  behalf.     But  it  does  not  follow 

V,  U.    S.,  94  U.   S.  97;   Sherman  v.  that  courts  maj,  on  motion  of  the  peo- 

Com.,   14  Gratt.   (Va.)  677;    People  pie,  deprive  him  of  the  benefit  of  pro- 

V.  Redinger,  55  Cal.  390;  Woodson  v.  ceedings  already  taken  before  his  es- 

State,   19  Fla.  549;  State  v.  Sites,  20  cape.     We  think,  therefore,  that  the 

W.  Va.    13 ;  State  v.  Conners,  ao  W.  writ  of  error  should  not  be  quashed." 

Va.  I  ;McGowant;.  People,  104  III.  100.  See    also    Matter   of    Genet,    i   Hun 

In  Gentry  V.  State,  91  Ga.  669,  the  (N.    Y.)    292;   People   v.  Genet,  59 

court,  by  Lumpkin,  J.,  said  :  "  In  sev-  N.  Y.  80. 

eral  of  these  cases  the  writ  of  error  Horth  CandJna. — Formerly  it  was  the 

was  summarily  dismissed.    In  others,  practice  in  North  Carolina  not  to  dis- 

however,  the  plaintiff  in  error  was  af-  miss.     State  v.  McMillan,  94  N.  Car. 

forded  an  opportunity    to  surrender  945 ;  State  v,  Pickett,  94  N.  Car.  971 ; 

himself  to  the  proper  custody  and  sub-  State  v.  Brocksville,  94  N.  Car.  9^2. 

mit  to  the  jurisdiction  of  the  court.  But  it  is  now  held  that  the  necessity 

On  the  whole,  we  are  satisfied,  after  of  the  rule  has  been  obviated  by  stat- 

reflection,   that  the  latter  method  of  ute,  and  that  it  is  in  the  discretion  of 

procedure  is  the  safer  and  better  prac-  the  court  to  dismiss  the  appeal.    State 

tice,  and  accordingly  it  has  been  fol-  v.  Jacobs,  107  N.  C^r.  772 ;  State  v. 

lowed  in  the  present  case.     By  observ-  Anderson,  iii  N.  Car.  S9. 

ing  this  practice,  a  person  convicted  of  4.  Moore  v.  State,  44  Tex.  595. 

crime  is  not  absolutely  cut  off  from  all  Till  Heart  Teirm  of  Court. — until  the 

right  to  have  the  legality  of  his  con-  next  term  of  the  court,  after  the  motion 

viction  tested  by  the  reviewing  court ;  to  dismiss  the  writ  of  error,  has  been 

but  at  the  same  time  he  is  given  to  un-  held  to  be  a  reasonable  time  to  allow 

derstand  that  the  court  will  not  under-  for   submission    to    the   jurisdiction, 

take  to  decide  his  case,  and  leave  him  Woodson  v.  State,  19  Fla.  549;  Smith 

free  to  accept  or  reject,  as  he  may  v,  U.  S.,  94  U.  S.  97. 

please,  the  judgment  it  may  render.'^'  Tons — ^Ten  Dajv. — If  a  convict  es- 

IHaniliaod  after  Oaae  baa  been  Ar-  capes  from  jail  pending  the  appeal,  and 
good. — ^The  writ  of  error,  although  the  does  not  voluntarily  return  to  custody 
case  has  been  argued,  if  not  decided,  within  ten  days,  the  appeal  will  be 
before  the  escape  takes  place,  will  be  dismissed.  Hamilton  tr.  State  (Tex. 
dismissed,  after  giving  the  accused  a  Crim.  App.  1893),  ^3  S.  W.  Rep.  683; 
reasonable  time  to  surrender  himself  Loyd  v.  St%te,  19  Tex.  App.  137;  Ham- 
to  the  proper  custody  so  as  to  insure  mens  v.  State  (Tex.  Crim.  App.  1895), 
submission  to  the   judgment  of  this  29  S.  W.  Rep,  780. 
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plaintiff  in  error  or  his  attorney,' 

ConditfottAl  Ditmiml. — It  has  been  held  to  be  in  the  discretion  of 
the  court  to  make  a  conditional  dismissal  without  prejudice  to  a 
reinstatetnent  of  the  appeal,^  and  unless  this  method  is  followed 
it  seems  that  the  dismissal  in  some  jurisdictions  is  final.' 

Btftuni  or  BeeapfenM  before  Difliiiiflsal. — If,  however,  the  escaped  convict 
voluntarily  returns  or  is  recaptured  before  the  appeal  is  dismissed, 
the  court  will  then  hear  the  appeal.* 

m  Civil  Fbooeedikgb — 1.  Election  of  Bemedies— ^.  In  Gen- 
eral.— When  a  debtor  escapes  from  arrest  or  commitment  on 
execution,  the  creditor  may  proceed  against  the  sheriflF  for  the 
escape,  or  he  may  pursue  the  debtor  with  fresh  process,^  and 

1.  State  V.  Sites,  aoW.  Va.  13 ;  War-  Brown  v.  Getchell,  11  Mass.  11 ;  Chee- 
wick  V,  State,  73  Ala.  486.  ver  v.  Mirrlck,  2N.  H.376;  Lansings. 

2.  In  State  v.  Johnson,  44  S.  Car.  Fleet,  3  Johns.  Cas.  (N.  Y.)  3;  Sharp 
556,  it  was  ordered  that  *' the  appeal  v.  Caswell,  6  Cow.  (N.  Y.)  65;  Mc- 
be  dismissed,  without  prejudice,  how-  Manaman's  Petition,  16  R.  I.  358;  Os- 
ever,  to  the  appellant's  right  to  move  borne  v.  Bowman,  3  Bay  (S.  Car.)  208; 
to  hare  his  appeal  reinstated,  if  he  Stuart  v.  Hamilton,  8  Leigh  (Va.)  508; 
hereafter  shall  place  himself  or  be  Fawkes  i^.  Davison,  8 Leigh  (Va.)  554; 
brought  within  the  jurisdiction  of  the  Tayloe  v,  Thomson,  5  Pet.  (U.  S.) 
court."  369;    Basset  v.  Salter,   2   Mod.    136; 

Vntn  Furttiar  Orders. — In  Bonahan  v,  Allanson  v,  Butler,  i  Sid.  330. 

Nebraska,  125  U.  S.  692,  the  order  was  A  New  Execution  may  issue  before  the 

that  the  case  be  left  off  the  docket  un-  return  of  the  first  one.    Eads  v,  Wynne, 

til  directions  to  the  contrary.  79  Hun  (N.  Y.)  463.    And  see,  as  to 

S.  State  V,  Johnson,  44  S.  Car.  556.  the  old  practice.  Sharp  v,  Caswell,  6 

T«zu — jurisdiction  Resumed. — The  Cow.  (N.  Y.)  65. 
Court  of  Appeals  can  resume  jurisdic-  In  Stuart  v,  Hamilton,  8  Leigh  (Va.) 
tion  of  an  appeal  dismissed  because  of  509,  the  court  held  that  upon  the  es- 
the  escape  of  the  appellant  from  cus-  cape  of  the  debtor  it  was  competent  to 
tody  after  his  conviction,  and  pending  the  creditor  either  to  retake  him  by  an 
his  appeal,  only  when  it  is  made  clearly  escape  warrant,  or  to  waive  his  ca.  sa, 
to  appear  that  the  appellant's  return  to  and  sue  out  a  scire  facias^  and  so  pro- 
custody  was  voluntary  and  not  compul-  ceed  by  elegit  to  extend  the  lands  and 
scry,  and  that  it  was  made  within  ten  tenements  which  were  of  the  debtor  at 
days.  Loyd  v.  State,  19  Tex.  App.  137.  the  date  of  the  original  judgment. 
See  also  Gresham  v.  State,  i  Tex.  App.  Early  EnitUsb  Practice. — Under  the 
458.  early  English  practice,  when  a  defend- 

Bole  In  Oeneral.— For  the  effect  of  a  ant  escaped,  the  plaintiff's  remedies 

dismissal  of  appeal  in  general,  see  ar-  were  first,  by  taking  out  fresh  process 

tide  Appeals,  vol.  2,  p.  335.  against  him;  second,  by  obtaining  an 

4.  Moore  v.  State,  44  Tex.  595 ;  State  escape  warrant  for  retaking  him ;  and, 

V.  Stewart,  47  La.  Ann.  410;  State  v.  third,  by  action  or  attachment  against 

Colby  (Iowa,   1894),  ^i   N.  W.   Rep.  the  sheriff  or  officer  for  an  escape; 

187.  which  remedies  could  be  pursued  as 

Sovtli  OaroUna. — ^An  appeal  will  be  well  where  the  escape  was  voluntary 

dismissed  on  motion  of  the  state  where  as    where   it  was  only  negligent.    2 

it  is  shown  that  defendant  escaped  from  Bac.  Abr.,  tit.  Escape,  C.  E.  3.   And  see 

jail  pending  the  appeal,  and  that  since  Stat.  8  &  9  Wm.  III.,c.  26 ;  7  Moore  552 ; 

his  recapture,  three  years  later,  he  has  Ibbotson  v,  Tindal,  i  Bing.  156,  8  £• 

allowed  several  months  to  elapse  and  C.  L.  449,  i  Tidd's  Pr.  235. 

no  action  has  been  taken,  either  by  his  Hetbod  of  Taking  out  Now  ProcoM.^ 

attorneys  of  record  or  himself,  to  pros*  When  the  commitment  of  the  debtor 

ecute  his  appeal.     State  v,  Murrell,  33  appeared  of  record  by  the  return  of  the 

S.  Car.  83.  execution,  the  English  practice  was  for 

9.  Appleby  v.  Clark,  10  Mass.  59;  the  creditor,  if  he  wished  to  reimprison 
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these  alternative  remedies  are  available  to  the  plaintiff  notwitl^ 
standing  the  fact  that  when  the  escape  of  the  d^tor  is  voluataiy 
the  sheriff  cannot  of  his  own  motion  lawfully  retake  him.^ 

b.  After  Surrender.  —  If  the  prisoner,  after  escape*  s^^ 
renders  himself  to  the  sheriff,  the  plaintiff  oiay  elect  to  bring  his 
action  against  the  sheriff  for  the  escape,  or  to  affirm  the  prisoner 
in  custody  under  the  original  commitment,^ 

the  debtor,  to  sue  for  a  new  execution  \i  he  chose,  have  another  ca.  sa.  {citing 

against  him  in  scire  facias.    McMana-  Tones  v.  Pope,  i  Saund.  35,  note  i), 

man's  Petition,  16  R.  I.  360.     As  to  he  was  not  bound  to  proceed  in  this 

suing  out  new  process  in  ^is  connec-  waj,  but  might  look  at  once  to  the  Aer- 

tion,  see  article  Exscution  against  ifif  for    the  escape,    or  to  anj  other 

THK  Pkrson  and  Arrkst  IN  CiviL  securitj  he  might  have,  and  his  omis- 

Casks.  sion  or   refusal  to  retake  the  debtor, 

1.  Famsworth  v.  Tilton,  i  D.  Chip,  either  on  the  same  or  another  execu* 

(Vt.)  397.    See  also  Applebj  v.  Clark,  tion,  does  not  amount  to  discharging 

10  Mass.  59;  Brown  t\  Getchell,    11  him  from  lawful  arrest. 

Mass.  15 ;  Cheever  v.  Mirrick,  2  N.  H.  Aottoa  on  Boad  for  Jan  lAwHi  Gmiito- 

176;  Jackson  v.  Bartlett,  8  Johns.  (N.  ttT«. — It  has  been  held  in  Rhod€  Island 

Y.)  361;  Thompson  v.  Lockwood,  15  that  the  remedj  bj  suit  upon  a  bond 

Johns.    (N.    Y.)    356;    Littlefield    v,  for  the  jail  limits,  under  the  statute 

Brown,  I  Wend.  (N.  Y.)  405 ;  Lansing  (R.  I.  Pub.  Stat.,  c.  225),  does  not  take 

V,  Fleet,   2   Johns.  Cas.    (N.    Y.)  3;  away  the  common-law  right  of  recom* 

Wesson  v.  Chamberlain,  3  N.  Y.  331 ;  mittal  on  a  new  execution,  but  is  merelj 

Windrum   v.   Parker,  a  Leigh   (Va.)  cumulatiYe.     McManaman,  Petitioner, 

361;  Basset   v.   Salter,    2   Mod.    136;  16  R.  L  358. 

Blomtield  v.  Roswick,  Cro.  Elis.  555,  And  in   Virginia  the  creditor  who 

Cro.   Car.    75 ;    Parkhurst  v.  Powel,  had  an  assignment  of   such  bond  was 

Cro.  Jac.  53a.  not  bound  to  sue  upon  it,  but  might 

Maine  Proceaa — ^Bacape  bafora  lUtnzm  have  brought  his  action  against  the 
of  WMt.— It  has  been  held  that  a  bailiff  sheriff.  Meredith  v.  Duval,  i  Mnnf. 
who  has  taken  a  prisoner  under  mesne  ( Va.)  76.  See  also  Clark  v.  Moore,  3 
process  may  retake  him  before  the  re-  Brev.  (S.  Car.)  63. 
turn  of  the  writ,  although  the  escape  Taaaaa  YolaaUrw  Bacapa.^The  Its- 
was  voluntary.  Atkinson  v,  Matteson,  bility  of  the  sheriff  as  bail  created  by 
2  T.  R.  173.  sections  164  and  165  of  the  Civil  Code 

Bharlff 'a  Batan— Bflbot  upon  UaUllly  of  Kansas  is  not  a  liability  as  a  substi- 

••  Ball. — If  the   sheriff  to  a  writ  of  tute  for  the  common -law  liability  for 

capias   ad   respondendum  returns   an  an  escape,  and  where  there  has  been  a 

escape,  this  negatives  the  theory  of  his  voluntary  escape  of  a  person  held  on 

having  become  bail,  and  an  action  for  mesne  process,  an  action  may  be  prose- 

the  escape  will  lie.    Lusk  v.  Falls,  63  cuted  against  the  sheriff  by  the  partj 

N.    Car.    190;    Tuton    v.    Sheriff,    i  injured    for   the  actual  damage  sus* 

Hayw.  (N.  Car.)  485.    And  in  such  a  tained,  although  the  suit  in  which  the 

case  it  is  said  that  an  action  for  the  debtor  was  arrested  had   never  been 

escape  seems  to  be  the  only  proper  prosecuted  to  final  judgment.    Crane 

remedy.     Hart   v.   Lanier,  3   Hawks  v.  Stone,  15  Kan.  94.. 

(N.  Car.)  344;  Swepson  t;.  Whitaker,  I  2.  Browning  v.  Rittenhouse,  3S  N. 

Hayw.  (N.  Car.)  335.  J.  L.  a8i,  40  N.  J.  L.  330;  Rawsonr. 

Maaaaohnaatta.  — A  creditor    is   not  Turner,  4  Johns.  (N.  Y.)  469;  James  v. 

under  the  necessity  of  taking  a  prison  Peirce,  2  Lev.  133. 

bounds  bond,  but  may  elect  to  charge  As  to  waiving  right  ol  action  for  es- 

the  officer  in  an  action  for  the  escape,  cape,  see  Currie  v.  Worthy,  3  Jones 

Clap  V,  Cofran,  7  Mass.  loi ;  Clapp  v,  (N.  Car.)   315;  Browning  v.  Ritten- 

HajTward,  15  Mass.  376.  house,  38  N.  J.  L.  379;  Dash  v.  Van 

Blgbt  %o  Anothar  Ca.  8a.  Hot  Qaaalii-  Kleeck,  7  Johns.  (N.  Y.)  477;  Hotcb- 

•iTa  upon  Othar  Eamedlea. — In  Jackson  kiss  v,  Whitten,  71  Me.  578.   See  also 

V,  Hampton,  6  Ired.  (N.  Car.)  36,  it  Am.  and  Eng.  Encyc.  of  Law,  tit.  Es- 

was  held  that  while  a  creditor  might,  cape. 
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f .  Decision  of  Election. — Whea  the  plaintiff  commences  an 
action  against  the  sheriff,  this  is  said  to  be  decisive  of  his  election.^ 

2.  What  Action  Lies — a.  At  Common  Law — Case. — Under  the 
ancient  common  law  an  action  on  the  case  was  the  only  action 
which  could  be  resorted  to  for  an  escape,  either  upon  mesne  or 
final  process.^ 

k.  Under  Statute  —  Case  or  Debt. — But  at  an  early  day 
the  remedy  was  enlarged  by  statute,'  and,  in  addition  to  an  action 
on  the  case,  a  party  was  permitted  thereunder  to  bring  an  action 
in  debt  to  recover  against  an  officer  for  an  escape.^  And  these 
early  English  statutes  were  generally  adopted  in  the  United 
States,  and  the  action  of  debt  was  recognized  thereunder  as  a 
proper  remedy  for  escape  under  final  process  In  those  jurisdictions 
where  imprisonment  for  debt  obtained ;  ^  and  in  some  states  the 

AppMuraaM  of  BhailfflB  Original  Bull.  33  Ind.  503;  State  v.  Newcomer,  109 

— Where  a  sheriff  by  leave  appeared  Ind.  343. 

and  defended  tlie  original  suit,  it  was  Maine. — Fullerton  v.  Harris,  8  Me. 

held  that  the  proceeding  was  wholly  397. 

Toid  except  to  ascertain  the  extent  of  Maryland, — State  v.  Lawson,  2  Gill 

the  sheriff's  liability,  and  therefore  the  (Md.)  71. 

plaintiff  did  not  elect  to  treat  the  de-  Massachusetts,  —  Burrell    v,    Lith- 
fendant  in  custody  nor  discharge  the  gow,  2  Mass.  526. 
sheriff.     Scarborough  v,  Thornton,  9  New   Hampshire, — Lovell  v,   Bel- 
Pa.  St.  452.  lows,  7  N.  H.  375. 

1.  Littlefield  v.  Brown,  i  Wend.  (N.  New  r<>r>fr.— Barnes  v,  Willett,  19 

Y.)405.  How.  Pr.  (N.  Y.  Supreme  Ct.)  564; 

And  in  such  a  case  the  creditor  can-  Rawson    v.  Dole,  2  Johns.   (N.  Y.) 

not  insist  that  the  debtor  be  retaken  454. 

or  continued  in  custody.    M'Elroy  v.  North  Carolina, — Lusk  v.  Falls,  63 

Mancius,  13  Johns.  (N.  V.)  lai ;  Little-  N.  Car.  189. 

field  V.  Brown,  i  Wend.  (N.  Y.)  398;  Ohio,  —  Richardson  v,   Spencer,  6 

Rawson  v.  Turner,  4  Johns.  (N.  Y.)  Ohio  13. 

469;  Exp,  Volt«,  37  Ind.  175.    Though  Pennsylvania, — Smith  v.  Com.,  59 

it  is  also  said  that  the  plaintiff  may  Pa.  St.  320;  Shuler  v.  Garrison,  5  W. 

take  the  property  of  the  debtor  pend-  &  S.   (Pa.)  456;    Shewel    v.   Fell,  3 

ing  such  an  action  notwithstanding  he  Yeates  (Pa.)  3i. 

cannot  take  his  person.     Littlefield  v.  United  States, — Steere  v.  Field,  2 

Brown,  i  Wend.  (N.  Y.)  398.  Mason  (U.  S.)  486. 

Eleetlcm  to  Sne  Sheriff— Effect  ai  to  England, — Bonafous  v.  Walker,  2 

Sbairlff.— When  the  plaintiff  elects  to  T.  R.  136. 

sue  the  sheriff,  if  he  fails  in  his  suit  8.  Westminster 3,  c.  11  (13  Edw.  I.); 

he  has  no  further  remedy  against  the  i  Richard  H.,  c.  13. 

sheriff,  but  must  then  pursue  his  rem-  4.  Plummer  v,   Whitchot,   2  Mod. 

edr  against  the  original  debtor.   Little-  119;  Tones  v.  Pope,  i  Saund.  38,  note 

field  V.  Brown,  i  Wend.  (N.  Y.)  ^05.  (3) ;  Rex  v,  Lenthal,  3  Mod.  145. 

But  where  the  plaintiff  has  another  5.  Illinois, — Plumleigh  v.  Cook,  13 

legal  remedy  against  a  sheriff  for  an  111.  669. 

escape,  the  fact  that  he  does  not  pur-  Indiana, — Gwinn    v,    Hubbard,    3 

sue  such  a  remedy  cannot  be  construed  Blackf.  (Ind.)  14;  State  v,  Hamilton, 

as  an  abandonment  of  his  legal  remedy  33  Ind.  504. 

in  an  action  for  an  escape.    State  v,  Maine. — Fullerton  v,  Harris,  8  Me. 

Lawson,  2  Gill  (Md.)  6^,  393. 

t,  Illinois, — Plumleigh  v.  Cook,  13  Maryland, — State  v,  Lawson,  2  Gill 

111.669.  (Md.)63. 

Indiana,  —  Gwinn  v,    Hubbard,   3  Massachusetts. — Porter  v,  Sayward, 

Blackf.  (Ind.)  14;  Hall  v,  Johnson,  3  7  Mass.  377;  Burrell   v.  Lithgow,  3 

Blackf.  (Ind.)  363;  State  v,  Hamilton,  Mass.  536, 
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remedy  is  given  by  express  provision  of  statute,*  while  in  other 
jurisdictions  the  action  of  debt  for  an  escape  was  abolished  after 
It  had  for  some  time  been  an  appropriate  remedy  therein.* 

c.  Voluntary  or  Negligent  Escape. — ^The  action  of  debt 
may  be  resorted  to  whether  the  escape  is  voluntary,  that  is,  with 
the  sheriff's  consent,  or  negligent,  without  his  consent.' 

d.  Escape  on  Mesne  Process. — Statutes  permitting  debt  as 
an  additional  remedy  to  case  extend  only  to  arrest  on  final 
process,  and  when  the  escape  is  from  an  arrest  under  mesne 

iVrw  Hampshire, — Lovell    v.    Bel-  13  111.  669;  Browning  v.  Flanagin,  aa 

lows,  7  N.  H.  375.  N.   J.  L.  576;  Thomas  v.  Weed,   u 

New   Tork, — Rawson    v.    Dole,    2  Johns.  (N.  Y.)  255.    See  also  Am.  and 

Johns.  (N.  Y.)  454.  feng.  Encyc.  of  Law,  tit.  Escape. 

North  Carolina, — Willej  v,  Eure,  Jvzlidiotloii  of  Justice  of  the  Poaee.-;- 

8  Jones  (N.  Car.)  321.  There  is  nothing  special  in  the  pro- 

Pennsylvania. — Shewel    v.    Fell,   3  ceedings  or  judgment  in  an  action  of 

Yeates  (Pa.)  17;  Shuler  v.  Garrison,  debt  against  a  sheriff  for  an  escape 

5  W.  &  S.  (Pa.)  456;  Smith  v.  Com.,  which  can  take  away  the  jurisdiction 

59  Pa.  St.  320;  Duncan  v,  Klinefelter,  of  a  justice  of  the  peace.     Jansen  v, 

5  Watts   (Fa.)  144;  Karch  v.  Com.,  3  Stoutenbergh,  9  Johns.  (N.  Y.)  369; 

Pa.  St.  273.  Wesson  v.  Chamberlain,  3  N.  Y.  331. 

United  States, — Steere  v.  Field,  2  3.  HasBaehiiBOtts. — ^Thus  in   Massa- 

Mason  (U.  S.)  486;  U.  S.  v.  Brent,  i  chusetts,  cited  supra  as  one  of  the  ju- 

Cranch  (C.  C.)  526.  risdictions  wherein  debt  was  made  an 

1.  Sandfordi;.  Colfax,  4  N.J.  L.  134;  appropriate  remedy,   a   later    statute 

Browning  t;.  Flanagin,  22  N.  J.  L.  574;  abolished  that  action  and  substantially 

Long  V.  Palmer,  10  Pet.  (U.  S.)  GB.  left  the  parties  to  their  common-law 

Biftet  of  Abolition  of  Forms  of  Action  remedies.  Chase  v,  Keyes,  2  Gray 
under  the  Ctode. — In  Barnes  v.  Willett,  (Mass.)  214.  See  also  Fullerton  v, 
19  How.  Pr.  (N.  Y.  Supreme  Ct.)  564,  Harris,  8  Me.  399,  note, 
it  was  held  that  the  abolition  by  the  code  Rule  Changed  In  EnglanA. — Even  in 
of  the  forms  of  action  did  not  take  away  England,  where  the  action  was  first 
the  right  to  recover  for  an  escape  by  permitted  bv  statute,  a  subsequent 
stating  the  facts  which  showed  the  statute  (5  and  6  Vict.,  c.  98,  $  31)  was 
right  to  recover  imder  a  statute  making  enacted  which  re-established  the  corn- 
debt  a  proper  action  in  such  a  case,  mon-law  rule  that  an  action  on  the  case 
See  also  McCreeryt;.  Willett,  23  How.  was  the  only  proper  action  for  an  es- 
Pr.  (N.  Y.  Super.  Ct.)  129;  State  v.  cape.  Arden  v,  Goodacre,  11  C.  B. 
Hamilton,  33  Ind.  504.  375,  73  E.  C.  L.  375. 

In  Ohio  it  was  held  that  the  action  of  8.  Adams  v.  Turrentine,  8  Ired.  (N. 

debt  could  not  be  brought  for  an  escape,  Car.)  147;  Currie  v.  Worthy,  2  Jones 

because  the  English   statute  had  not  (N.  Car.)  105. 

been  adopted  in  Ohio,  and  no  statute  Action  mnat  be  Brought  helhro  Boeap- 

had  been  passed  in  that  state  allowing  tnre. — ^An  action  for  a  negligent  escape 

the  action  in  such  a  case.     Richardson  must   be   brought    before    recaption. 

V,  Spencer,  6  Ohio  13.  Adams  v.  Turrentine,  8  Ired.  (N.  Car.) 

Dlfltoence  between  Debt  and  Oaoe. —  153 ;  Richtmeyer  v,  Remsen,  38  N.  Y. 

The  difference  between  the  actions  of  206;  Bonafous  v.  Walker,  2  T.  R.  126; 

debt  and  case  rests  in    the  different  Ridgewaye's  Case,  3  Coke  52. 

measure    of  damages    applicable    to  Snfflcient   Oommenoement   of  Snlt.^ 

these  two  forms  of  action ;  in  case  the  Suing  out  a  writ  and  delivering  it  to 

measure  of  damages  being  uncertain  the  proper  officer  or  leaving  it  at  his 

and  depending  upon  the  actual  damage  house  for  the  purpose  of  having  it  exe- 

sustained,  while  in  debt  the  amount  is  cuted,  before  the  prisoner  returns,  is  a 

fixed.      Stone  v,    Wilson,   10  Gratt.  sufficient  commencement  of  the  suit. 

(Va.)  539;  Duncan  v,  Klinefelter,  5  Bronson  v.  Earl,  17  Johns.  (N.  V.)  63. 

Watts   (Pa.)    144;   Shewel  v.  Fell,  3  See  also  Dunford  v.  Weaver,  84  N.  Y. 

Yeates  (Pa.)  17;  Plumleigh  v.  Cook,  445. 
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process,  the  action  at  common  law  must  still  be  case.^ 

e.  Action  of  Debt  Cumulative.— The  right  to  bring  an 
action  of  debt  does  not  take  away  the  common-law  right  to  sue 
in  case,  but  the  action  of  debt  is  a  cumulative  remedy.^ 

/•  Debt  on  Bond. — Debt  may  also  be  brought  on  the  official 
bond  of  the  sheriff  for  damages  sustained  by  an  escape,  as  a  com- 
mon-law remedy,  notwithstanding  the  bond  sued  on  is  a  statutory 
one.' 

^.  Summary  Proceedings. — Where  a  debtor  has  been  per- 
mitted to  escape,  resort  may  also  be  had  to  any  summary  remedy 
against  the  sheriff  which  may  be  provided  by  statute.^ 

1.  Lovell  V,  Bellows,  7  N.  H.  387;  Where  the  Beoape  li  from  ArTesI  on 

Martin  v,  Bradley,  i  Cai.  (N.  Y.)  124;  Mene  ProeeM,  the  remedies  are,  first, 

Luak  V,  Falls,  63  N.  Car.  189;  Blower  an  action  on  the  case  at  common  law, 

V.  Hollis,  I  Cromp.  &  M.  393 ;  Robert-  and,  second,  an  action  of  debt  against 

son  V,  Taylor,  a  Chit.  Rep.  454,  18  £,  the  sheriff  and  his  sureties  on  his  oifi- 

C.  L.  394.  cial  bond,  under  8  and  9  William  III. 

Under  a  statute  creating  liability  on  Lusk  v.  Falls,  63  N.  Car.  189. 

the  part  of  the  sheriff,  for  the  escape  Salt  on  Bond  In  Name  of  the  State. — 

€xf  a  prisoner,  to  satisfy  **  the  debt  or  An  action  may  be  brought  on  the  of- 

damage  for  which  he  is  committed,' '  ficial  bond  of  the  sheriff  for  a  volun- 

where  the  escape  is  by  consent  or  vol-  tary  escape  in  the  name  of  the  state  and 

untary,  when  the  person  is  imprisoned  be^re  the  liability  of  the  sheriff  has 

for  nonpayment  of  an  execution,  it  is  been  fixed  by  any  suit  against  him  for 

not  requisite  for  the  plaintiff  to  count  the  escape.    State  v,  Leeds,  31  N.  J. 

on  the  statute  in  order  to  entitle  him  L.  185. 

to  the  benefit  of  its  provisions,  because  4.  Scire  Faolai. — K  scire  facias  can- 

the  action  is  founded  on  the  common  not  issue  at  common  law  against  a 

law,  and  the  only  effect  of  the  statute  sheriff  or  constable  for  the    escape, 

is  to  increase  the  damages.    Bowen  v.  Hall  v.  Johnson,  3  Blackf.  (Ind.)  363. 

Huntington,  3  Conn.  425.  In  Tennessee  set,  fa,  was  held  to  be 

S.  Willey  t;.  Eure,  8  Jones  (N.  Car.)  the  proper  remedy  against  a  sheriff  for 

331;  Lusk  V,  Falle,  63  N.  Car.  189;  an  escape  on  mesne  process,  because 

Rawson  v.  Dole,  a  Johns.  (N.  Y.)  454;  the  statute  then  extant  took  away  the 

Lovell  V.  Bellows,  7  N.  H.  387.     See  right  of  action  for  an  escape  when  the 

also  Bernard  v.  Com.,  4  Litt.(Ky.)  15a;  arrest  was  made  under  such  process. 

Jones  V.  Pope,  i  Saund.  38,  note  (2).  M'Kee  v.  Love,  a  Overt.  (Tenn.)  243; 

in  Hew  Jeney  it  was  held,  under  a  Love  t;.  M'Alister,  4 Hayw.  (Tenn.) 67. 

statute  which  expressly  provided  that  Motion. — By  the  Act  of    Maryland 

the  action  of  debt  was  a  proper  action  1768,  c.  10,  ^  i,  a  plaintiff  in  execution 

to  be  brought  for  an  escape,  that  case  could  call  upon  the  sheriff  on  motion 

could  no  longer  be  brought.    Sandford  to  produce  the  body  of  the  defendant 

V,  Colfax,  4  N.  J.  L.  134.  before  the  court,  and  on  his  default 

8.  State  V,  Lawson,  a  Gill  (Md.)  71 ;  could  cause  judgment  to  be  entered  up 

State  o.  Baden,  II  Md.  317.    See  also  for  the  full  amount  of  his  claim.    State 

Perkins  v.  Giles,  9  Leigh  (Va.)  397;  v.  Lawson,  a  Gill  (Md.)  73.     See  also 


Vanmeter  v.  Giles,  i  Rob.  ( Va.)  348;  Stone  t;.  Wilson,  10  Gratt.  (Va.)  537. 

State  9.  Johnson,  i  Ind.  158;  Brown  v.  Bole  for  Beoape. — In  Georgia^  by  a 

Com.,  6  T.  B.  Mon.  (Ky.)  dai;  Ber-  judiciary  act  of  1799,  a  sheriff  could 

nard  v.  Com.,  4  Litt.  (Ky.)  151.  be  ruled  for  an  escape.    Abbott   v. 

In  State  v,  Hamilton,  33  Ind.  502,  Holland,  20  Ga.  599. 

which  was  a  suit  upon  the  sheriff's  Lonlilaaa.— Articles  766  and  767  of 

bond  for  an  escape  from  arrest  under  the  Louisiana  Code  of  Practice,  which 

a  Of.  M.,  the  liability  of  the  sheriff  was  authorized  any  person  entitled  to  any 

■aid  to  be  fixed  under  the  English  stat-  money  recovered  by  the  sheriff,  etc., 

ute   Westminster  II.,  c.  11  (13  £dw.  to  obtain  a  judgment  against  the  ofii- 

I.),  and  I  Richard  II.,  c.  la,  as  to  the  cer  on  motion,  were  held  not  to  apply 

measure  of  damages.  to  a  sheriff  for  illegally  releasing  the 
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3.  PftrtiM — a.  Plaintiff. — Any  person  who  is  injured  by  the 
officer's  n^Ugence  in  permitting  the  escape  is  a  proper  party 
plaintiff  to  the  action  against  the  officer  for  the  negligent  escape.^ 

b.  Defendant — Jm  0«««L — ^A  sheriff  is  the  proper  party  de- 
fendant to  answer  for  the  misconduct  of  the  undersherifiis  and 
bailiffs  in  permitting  escapes.* 

Mater  oT  fSbmAM  witk  BtH». — ^The  sheriff  cannot  be  joined  as  a 

n  defendant  with  the  escaped  prisoner  in  an  action  brought 
le  demand  due  from  the  prisoner.' 

defendant  from  arrest,  but  that   the  Doe  v.  Jones,  2  M.  &  S.  473,  it  was 

reoiedj  in  such  a  case  must  be  bj  a  held  that  an  action  for  an  escape  was 

re^lar  action.    Dussin  v.  Delardde-  properly  brought  in  the  name  of  the 

rie,  5  Rob.  (La.)  aoa.  nominal    plaintiff    in    ejectment,    in 

DsftBM  to  idra  FMIai.*— Where  whose  name  a  judgment  for  meme 
tcirt  facias  is  the  proper  remedy  profits  had  been  recovered,  on  the 
against  a  sheriff  for  an  escape  on  ground  tliat  if  the  nominal  plaintiff 
mesne  process,  the  sheriff  may  avail  maj  be  sued  for  tiie  mesne  profits  be 
himself  of  all  defenses  of  which  he  maj  also  sue  for  tiie  escape  of  the  de- 
could  have  availed  himself  in  an  action  fendant  in  execution  for  such  mesne 
on  the  case  for  the  escape.  Love  v.  profits.  But  see  contra,  Chipman  t?. 
M'AUster,  4  Hayw.  (Tenn.)  67.  Sawjer,  i  Tyler  (Vt.)  83,  whezein  it 

1.  Pease  v.  Hubbard,  37  111.  357.  was  held   that  the   nominal  plaintiff 

WIS1  SvlBf  fbr  Bicips  of  IftirtMiiMl. —  could  not  sue  for  mesne  profits,  and 

Where  a  man  has  been  committed  by  therefore  could  not  maintain  an  action 

attachment  for  not  performing  a  decree  for  the  escape  of  the  defendant  in  exe- 

for  alimony,  the  wife  may,  by  a  ^ro-  cution  for  mesne  profits  recovered  by 

cktin  ami  J  support  an  action  against  such  plaintiff. 

the  sheriff  for  a  permissive  escape.  2.  Wheeler  v,  Hambrtght,  9  S.  &  R. 

Prather  v.  Clarke,  3  Brev.  (S.  Car.)  393.  (Pa.)  395 ;  Laicock's  Case,  Latch  187. 

Action  by  A<hnlBlBtrate1x. — Where  the  See  also  Am.  and  £ng.  Encyc.  of  Law, 

marshal    permitted    the    escape  of  a  tit.  Escape. 

prisoner  whom  he  held  in  execution  on  An  Bioijo  ftwa  tlia  Cnatotfy  of  a  Hop- 

a  judgment  obtained  by  the  plaintiff  as  vty  may  be  declared  on  as  an  escape 

administratrix,  she  may  maintain  an  from  the  sheriff .    Skinner  v.  White,  9 

action  against  the  marshal  in  her  own  N.  H.  204. 

name.    Bonaf ous  v.  Walker,  2  T.  R.  Bioijo  tbrovgli  JMnBMtmof  of  Jan.— 

ia6.  The  sheriff  is  the  proper  party  defend- 

Utallod  Btatoi  fvlag  In  Hamo  of  Slala.  ant  to  an  action  for  an  escape  through 

— Under  a  state  statute  permitting  any  the  insufficiency  of  the  jail,  in  the  ab- 

party  aggrieved  to  sue  on  the  ofiicial  sence  of  any    statute    changing    his 

bond  of  uie  sheriff  in  the  name  of  the  liability    under    such    circumstances, 

sute,  the  United  States  may  bring  an  Brown  County  v.  Butt,  2  Ohio  549; 

action  in  the  name  of  the  state  for  the  Richardson  v.  Spencer,   6  Ohio   13; 

escape  of  a  prisoner  who  was  held  nn-  Burrell  v,  Lithgow,  2  Mass.  526. 

der  an  indictment  found  by  the  federal  Aetlon  against  flhaclff  00  HobIba. — 

grand  jury.  Tennessee  v.  Hill,  60  Fed.  Under  a  statute  permitting  an  action 

Lep.  1005.  against    the    sheriff    for    an   escape 

BqvitablaOwMrof  JvdcBWBt. — Where  through  the  insufficiency  of  the  jail, 

the  equitable  owner  of  a   judgment  the  action  was  said  to  be  not  for  the 

notifies  the  sheriff  of  his  interest  there-  negligence  of  tiie  sheriff,  but  for  the 

in,  and  the  sheriff,  after  arresting  the  negligence  of  the  county,  and  it  is  not 

defendant  on  a  ca.  «a.,  permits  him  to  necessary  that  the  action   should  be 

escape,  an  action  may  be  maintained  brought  against  the  sheriff,  by  his  own 

against  the  sheriff  by    the  equitable  name,  during  whose  term  tiie  escape 

owner  of  the  judgment  in  the  name  of  happened,  but  it  lies  against  the  sheriff 

the  record  plaintiff  in  the  suit  in  which  eo  nomine,  he  being  merely  the  repre- 

the  judgment  was  rendered.    Martin  sentative  of  the   county  in  die  snlt. 

V,  Hawks,  15  Johns.  (N.  Y.)  405.  Stiles  v.  Dearborn,  6  N.  H.  146^ 

irovSBal  Plalntur  t&   mootBMiil.--In  S.  Gmyes  v. Walker,  Sneei!(Ky.)ia7. 
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Afte  B«MM. — When  a  defendant  arrested  on  mesne  process  is 
rescued  before  commitment,  the  plaintiff 's  only  remedy  is  by  an 
action  against  the  rescuers.^  But  where  the  rescue  is  after  com- 
mitment on  mesne  process,  or  after  arrest  on  execution,  the 
plaintiff  is  said  to  have  his  action  against  the  officers  and 
the  rescuers.^ 

c.  Election  to  Sue  Old  or  New  Sheriff.— If  a  sheriff 
coming  into  office  regularly  receives  a  prisoner  from  his  prede- 
cessor, he  is  answerable  for  any  new  escape,  though  a  voluntary 
escape  may  have  been  permitted  by  his  predecessor,'  and  the 
plaintiff  may  sue  him  for  such  new  escape,  or  he  may  consider 
the  prisoner  as  out  of  execution  and  charge  the  old  sheriff  for  the 
former  voluntary  escape.* 

4.  Pleading  —  a.  Sufficiency  of  Declaration  or  Com- 
plaint.— A  declaration  or  complaint  in  an  action  against  an 
officer  for  an  escape  should,  when  the  arrest  was  made  upon  final 
process,  show  the  recovery  of  a  judgment ;  ^  and  when  the  arrest 
was  upon  mesne  process,  it  has  been  held  that  the  complaint  should 

A  judgment  cannot  be  entered  the  plain ti£f  need  not  set  out  the  whole 
against  the  defendant  in  the  action  record  of  the  suit  in  which  the  judg- 
and  the  sheriff  upon  the  return  of  the  ment  was  recovered,  it  being  sufficient 
sheriflT  that  the  writ  was  executed  and  to  begin  with  the  judgment.  Jones  v, 
that  the  defendant  escaped,  but  the  Pope,  i  Saund.  39,  note  (4). 
only  remedy  against  the  sheriff  for  the  Jnrlsdlotlonof  InltalorOoiirt. — In  Da- 
escape  is  bj  a  separate  suit.  Waugh  kin  v.  Hudson,  6  Cow.  (N.  Y.)  234,  it 
V,  Carter,  2  Munf.  (Va.)  333.  See  also  is  held  that  a  declaration  for  an  escape 
Scarborough  v,  Thornton,  9  Pa.  St.  from  an  execution  upon  a  surrogate's 
452.  decree  should  set  forth  the  facts  neces- 

1.  Buckminster  v.  Applebee,  8  N.  H.  sary  to  show  that  the  surrogate  had 
546;  Cargill  V.  Tajlor,  10  Mass.  207.  jurisdiction  to  make  the  decree,*becau8e 
See  also  Francis  v.  Wood,  28  Me.  75.  proceedings  before  such  surrogate  are 

When  the  sheriff  returned  the  fact  contrary  to  the  course  of  common  law. 
of  the  rescue,  the  plaintiff  could  at  CtomiOalnt  nndar  the  Coda. — A  corn- 
common  law  proceed  against  the  res-  plaint  for  an  escape  under  a  ca,  sa,  is 
cuers  by  an  attachment  or  an  action  sufficient  if  it  sets  forth  the  facts  essen- 
on  the  case,  i  Tidd's  Pr.  (3d  Am.  tial,  according  to  the  former  practice, 
ed.)  237.  to   a  eood  declaration  in  debt,    and 

2.  Cargill  v.  Taylor,  10  Mass.  206.  prays  Judgment  for  the  amount  of  the 
S.  Rawson  v.  liirner,  4  Johns.  (N.  judgment  uponwhlch  the  ca.ja.  issued. 

Y.)  469;   Lenthal  v,  Lenthal,  2  Lev.  Renick  t;.  Orser,  4  Bosw.  (N.  Y.)  384. 

109;   James  v,  Pelrce,  2  Lev.  132,  i  tnHLotoiioy  of  Ckxmplalnt.  —  A    com- 

Vent.  269;  Grant  V.  Southers,  6  Mod.  plaint  which  states  facts  establishing 

183.  the  sheriff's  liability  for  an  escape,  and 

4.  Rawson  v.  Turner,  4  Johns.  (N.  concludes  by  averring  that  the  sheriff 
Y.)  469;  James  v.  Peirce,  2  Lev.  132,  thereby  became  indebted  to  the  plain- 
I  Vent.  2^  tiff  in  the  amount  of  the  judgment  on 

Eloetton  ConolvalTe. — If  the  plaintiff  which  the  execution  issued,  and  that 

once  makes  his  election  and  sues  the  old  the  action  is  brought  to  recover  that 

sheriff  and  recovers  judgment  against  sum,  and  prays  judgment  for  that  sum, 

him,  it  is  a  bar  to  any  action  against  indicates    clearly  that    the  action  is 

a  new  sheriff.     Rawson  v.  Turner,  4  brought  under  2  Rev.  Stat  N.  Y.  437, 

Johns.  (N.  Y.)  469.  ^  63  (embodied  in  ^  158,  Code  Civit 

5.  Hall  V,  Johnson,  3  Blackf.  (Ind.)  Pro.),  to  recover  the  sum  authorifg4 
363;  State  V,  Johnson,  i  Ind.  158;  by  that  section.  McCreery  v.  WllUct, 
Brown  v.  Com.,  6  T.  B.  Mon.  (Ky.)  4  Bosw.  (N.  Y.)  643.  See  also  Smith 
621 ;  Jones  v.  Pope,  i  Saund.  39.    But  v,  Knapp,  30  N.  Y.  $81. 
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allege  that  the  prisoner  is  indebted  to  the  plaintiff.^ 
Anwt  and  Custody. — It  is  also  necessary,  whether  the  arrest  wai 

upon  mesne  or  final  process*  that  the  defendant  should  be  shown 

to  have  been  arrested  and  in  custody  under  lawful  process.^ 
Eioapo  from  Oustody. — It  IS  also  proper  to  all^e  that  the  arrest  of 

the  defendant  was  upon  the  execution  issued  upon  the  judgment, 

and  that  he  escaped  from  custody.^ 

1.  Cosgrove  v.  Bowe,  lo  Daly  (N.  (N.  Y.  Supreme  Ct.)   564.    See  also 

Y.)  353.  Cxordon  v.  Ryan,  i  J.  J.  Marsh.  (Ky.)  59. 

S.  Dunhamv.Solomon,  16N.J.L.  50.  Utedor  an  Baily  Act  In  Kontacky  re- 

Buffioionoy  of  ▲Uofatton  of  Oiurtody. —  quiring  a  jailer  to  assign  to  the  ezecu- 

In  Gordon  v.  Ryan,  i  J.  J.  Marsh.  (Ky.)  tion  creditor  the  bond  taken  from  Uie 

59,  the  court,  by  Underwood,  J.,  said :  debtor  for  the  limits  of  the  prison,  in 

**  We  were  doubting  whether  the  dec-  an  action  by  a  judgment  debtor  against 

laration  was  not  defective,  because  it  the  jailer  for  refusing  to  assign  such  a 

failed  to   aver  that   the  sheriff    had  bond  after  the  escape  of  the  execution 

taken  Griffith  into  his  custody ;   but  debtor,  the  declaration  must  allege  an 

we  settled   down   that   the  averment  escape  of  the  prisoner,  because  that 

that  he  suffered  him  to  escape  neces-  the  prisoner  should  have  escaped  is  of 

sarily  included  the  idea  that  he  was  the  essence  of  the  right  of  the  creditor 

in  the  custody  of  the  sheriff/'  to  an  assignment  of  the  bond,  and  in 

DetiUurtng  on  Two  Judgmentf — Rooor-  an  action  against  the  officer  for  a  fail- 

«ry  on  Qua.— A  plaintiff  had  two  judg-  ure  to  assign  the  bond,  the  escape  is 

ments  against  the  same  defendant,  but  the  gist  of  the  action.     Barns  v.  WiN 

it  appeared  from  the  records  that  the  Hams,  a  Bibb  (Ky.)  565. 

defendant  was  ordered  into  custody  For  Ssrsnl  Bsoapes. — Where  a  plain - 

on  one  only.    It  was  held  that  the  tiff  declares    in  different  counts  for 

plaintiff,  in  his  action  of  debt  against  several  escapes  under  a  ca.  sa,  upon  the 

the  sheriff  for  the  escape  of  the  de-  same  judgment,  he  is  entitled  to  re- 

fendant,  where  he  declared  on  both  cover  upon  only  one  count.    Middle 

judgments,  might  recover  on  one  judg-  Dist.  Bank  v,  Deyo,  6  Cow.  (N.  Y.) 

ment,  although  he  could  not  on  the  733. 

other.    Lash  v,  Ziglar,  5    Ired.  (N.  UMsr  Ordor  of  AnresI — IdaUIity  as 

Car.)  70a.  BaU  or  fbr  Bsoape. — Under  statute  in 

Hone  Prooofls — Oonunltmonfc. — ^A  dec-  Nevf  Tork^  where  a  prisoner,  held  un- 

laration    for   an  escape    from   prison  der  an  order  of  arrest  in  a  civil  action, 

alleged  generally  an  arrest  and  com-  escapes  after  judgment  and  before  the 

mitment  of  the  prisoner,  without  aver-  issuance  of  a  ca.  5<i.,  the  sheriff  is  liable 

ring  that  a  copy  of  the  writ  was  left  as  bail  or  for  the  escape,  and  in  such 

with  the  jailer.    It  was  held  on  motion  a  case  the  plaintiff  may  sue  for  the  es- 

in  arrest  of  judgment  that  the  declara-  cape  or  he  may  sue  the  sheriff  as  bail, 

tion  was  sufficient  at  this  stage  of  the  If  he  proceeds  against  the  sheriff  as 

case,   although  it   might    have  been  bail,  he  must  set  forth  the  proceedings 

more  specific.    Atherton  v.  Gilmore,  before  and  including  the  escape,  and  al- 

9  N.  H.  185.  lege  that  the  defendant  is  bail;  and  he 

Formal  Ottl^otloiL  to  OommltDiaAt. — In  must  demand  an  appropriate  judgment, 

an  action  on  the  case  by  the  owner  of  But  if  he  elects  to  proceed  against  the 

a   slave,   committed  to  jail  for  safe-  sheriff  for  the  escape,  the  complaint 

keeping,  against  the  sheriff  for  suffer-  will  be  the  same  in  its  allegations,  ex- 

ing  the  slave  to  escape,  the  declaration  cept  that  it  will  omit  those  as  to  the 

omitted  to  state  the  name  of  the  jus-  character  of  the  defendant  as  bail,  as 

tice  who  issued  the  warrant  of  com-  such  allegations  would  be  irrelevant  to 

mitment.    It  was  held  that  the  objec-  a  cause  of  action  for  escape.    Smith  v. 

tion    was    not    available   on    general  Knapp,  30  N.  Y.  591. 

demurrer,  being  a  mere  matter  of  form.  Effect  of  Botum  *  *  Not  Fomd." — ^In  an 

Burley  v.  GriiHth,  8  Leigh  (Va.)  44a.  action  of  debt  for  escape  under  a  ca. 

8.  Hall  V.  Johnson,  3  Blackf.  (Ind.)  sa,  a  return  of  the  sheriff  upon  such  a 

363 ;  Richtmeyer  t».  Remsen,  38  N.  Y.  writ,  that  the  execution  debtor  was  not 

308;  Barnes  v,  Willett,  19  How.  Pr.  found,  is  not  conclusive  upon  the  plain- 
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It  has  been  held,  however,  that  a  count  for  a  voluntary  escape 
can  be  supported  by  evidence  which  shows  a  negligent  escape.^ 

b.  Variance. — In  an  action  against  a  sheriff  for  an  escape,  a 
variance  which  is  not  material  will  not  defeat  the  action,^  whether 
the  action  is  for  the  escape  under  mesne  process'  or  under  a 
ca.  sa.^ 

ti£F.    The  sheriff's  return  is  no  part  of  that  he  consented  to  the  escape  or  had 

the  case    upon    which  the  action    is  actual  knowledge  of  it. 

founded,  and  the  arrest  is  not  neces-  QrossNesUCO^MUidATGoimtforVoliiB- 

sarilj  proven  thereby.  "  Indeed,  policy  tary  Eaoape. — In  Smith  v.  Hart,  i  Brev. 

strongly    demands    that    the    sheriff  (S.  Car.)  146,  it  was  held  that  an  ac- 

should  not  be  permitted  to  set  up  his  tion  for  a  voluntary  escape  might  be 

own  return  as  conclusive  evidence  in  supported  by  evidence  of  gross  negU* 

his  own  favor."  Browning  v.  Flanagin,  gence  on  the  part  of  the  officer. 

22  N.  ].  L.  574.  2.  Betting  oat  Beoorda. — The  declara- 

Bioapt  on  Kesne  Ptocms — ^FaUnro  to  tion  must  describe  correctly  the  record 

IppMur. — In  an  action  for  an  escape  on  it  purports  to  set  out,  and  if  the  rec- 

mesne  process,  there  should  be  an  alle-  ord  or  proceeding  which  is  described 

gation  that  the  defendant  in  the  orig-  in  the  complaint  does  not  correspond 

inal   suit   did    not    appear    at  court,  with  that  which  is  produced  on  the 

Cady  V,  Huntington,  i  N.  H.  138.  trial,  it  may  be  a  variance.     Dakin  v. 

Mesne  Prooetft— Liberties  of  the  JaU.—  Hudson,  6  Cow.  (N.   Y.)   221.    But 

When  the  arrest  was  made  under  mesne  where  the  foundation  of  the  action  is 

process,  and  the  prisoner  had  the  liber-  not  a  record,  a  variance  will  not  be 

ties  of  the  jail  limits,    a  complaint  material,  unless  the  discrepancy  is  so 

against  the  sheriff  for  the  escape  should  great  as  to  create  a  strong  probabllitr 

show  that  the  prisoner  went  beyond  that  it  is   not  the   record  described, 

such    limits.    Cosgrove   v.  Bowe,  10  Plumleigh  v.  Cook,  13  111.  669. 

Daly  (N.  Y.)  353.  Time  ImmaterUl. — The  day  of  the 

BngUsh  Praotloe  under  Early  Statutes—  escape  laid  in  the  declaration  is  not 

Beveral  Counts. — Under  a  statute  (23  material  unless  made  so  by  novel  as- 

Henry  VI.,  c.  9)  relating  to   bail  in  signment.   Middle  Dist.  Bank  t;.  Deyo* 

cases  of  arrest  on  process  other  than  6  Cow.  (N.  Y.)  733. 

execution,  it  was  usual,  in  declaring  8.  Amount  of  DeM. — ^A  variance  as  to 

against  the  sheriff  for  an  escape,  to  in-  the  amount  of  plaintiff's  debt  will  not 

sert  three  counts  in  the  declaration;  be  fatal  to  an  action  on  the  case  for  the 

one  for  the  escape,  one  for  not  taking  escape  under  mesne  process.     Smith 

the  defendant  when  the  officer  had  the  v.  Hart,  i  Brev.  (S.  Car.)  146. 

opportunity,  and  a  third  for  not  assign-  Variance  In  Name. — Where,  in  an  ac- 

Ing    the  bail  bond    as  requested,     i  tion  on  the  case  for  the  escape  of  a 

Tidd's  Pr.,  pp.  221,  236.  slave,  the  declaration  charged  the  es- 

1.  Fairchild  v.  Case,  24  Wend.  (N.  cape  of  a  slave  by  the  name  of  Bill, 

Y.)  383;  Dunford  v.  Weaver,  84  N.  and  the  warrant  of  the   committing 

Y.  445;  Stone  v,  Wilson,    10  Gratt.  justice  designated  the  slave  as  William 

(Va.)  539.     See  also  Skinner  v.  White,  Lee,  it  was  held  that  the  variance  was 

9N.  H.218;  Long  v.  Palmer,  16  Pet.  immaterial.       Burley    v,    Griffith,    8 

(U.  S.)  69.  Leigh  (Va.)  442. 

An  allegation  that  the  sheriff  '*  suf-  4.  Variance  In  the  Amoontof  the  Delit. 
fered  and  permitted  [the  prisoner]  to  — In  a  declaration  in  an  action  of  debt 
escape  and  go  at  large,"  was  said  to  against  a  sheriff  for  an  escape,  claim- 
charge  a  voluntary  escape.  Loosey  v,  ing  one  hundred  and  forty  dollars 
Orser,  4  Bosw.  (N.  Y.)  391.  See  also  damages,  and  one  hundred  and  ninety- 
Long  V,  Palmer,  16  Pet.  (U.  S.)  65.  one  dollars  and  sixty-six  cents  costs, 

But  in  Toll  V.  Alvord,  64  Barb.  (N.  there  is  no  variance  by  reason  of  evi- 

Y.)  568,  it  was  held  that  an  allegation  dence  showing  that  the  clerk  in  his  fee 

that  the  sheriff  suffered  and  permitted  bill  issued  with  the  execution  added 

the  judgment  debtor  to  escape  meant  twelve  and  a  half  cents  for  the  sheriff's 

that  the  officer  did  not  prevent  the  return.     Plumleigh    v.   Cook,  13  111. 

escape,  but  did  not  necessarily  import  669. 
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c.  Venue. — An  action  for  an  escape  is  transitory,  and  the  venue 
may  be  laid  in  any  county  in  which  the  plaintiff  sees  fit  to  lay  it.^ 

d.  Pleading  in  Defense— fi)  Voluntary  Return  or  Reca^ 
ture. — In  an  action  against  a  sheriif  for  an  escape,  a  voluntary 
return  or  recaption  should  be  specially  pleaded,  and  cannot  be 
shown  under  a  general  issue.^ 

AUagattoa  Btefeliig  SnlMtaiioe  of  Bzeon-  instance,  but  the  defendant  enjoyed  the 

tloa.— In  an  action  of  debt  for  an  es-  common  privilege  of  changing  it  on 

cape,  it  was  set  forth  in  the  declaration  proper  affidavit. 

that  the  plaintiff  recovered  a  judgment  For  venue    of   actions    and    laying 

for  five  thousand   four  hundred  and  the  venue,  see  article  Venue.     For 

fortj-one  dollars  and  thirty-six  cents  change  of  venue,  see  article  Change 

damages,  and  that  a  ca,  sa.  issued  for  op  Venue,  vol.  4,  p.  373. 

the  sum ;   the  execution  produced  at  Action  acalxuit  Sescaen. — But  it  has 

the  trial  was  for  five   thousand  four  been  said  that  an  action  on  the  case 

hundred    and    forty-one    dollars  and  against  rescuers  is  local,  and  must  be 

thirty-seven  cents.     It  was  held  that  brought  in  the  county  where  the  rescue 

the  sheriff  could  not  take  advantage  of  took  place,  and  where  the  conspiracy 

this  variance.     The  declaration  only  to  rescue  was  formed.    Poor  v.  Doble, 

stated  the  substance  of  the  execution,  Quincy  (Mass.)  86. 

and  did  not  set  it  forth  in  h<Bc  verba,  8.  Howland  v.  Squier,  9  Cow.  (N. 

and  the  ca.ja.  produced  in  evidence  was  Y.)  91;  Richmond  v,  Tallmadge,  16 

admissible  under  the  pleadings.     Bis-  Johns.  (N.  Y.)  307. 

sell  V.  Kip,  5  Johns.  (N.  Y.)  §9.  A  plea  of  the  voluntary  return  of  the 

ladorBoniMit  on  Oa.  8a. — In  an  action  prisoner     into     defendant's     custody 

of  debt  upon  an  escape,  the  declaration  should  contain  an  averment  that  the 

setforththeca.  5a.  with  the  usual  words  defendant  did  not  know  whereto  re- 

'*  and  him  safely  keep  ;*'  tlie  ca.  sa.pro-  take  the  prisoner  during  any  period  of 

duced  in  evidence  did  not  contain  the  his  absence.     Davis   v.  Chapman,  5 

word**  keep."    This  was  held  not  to  be  Bing.   N.  Cas.  453,  35  E.  C.  L.   174; 

a  material  variance.     In  such  an  action  Lane  v.  Kingsmill,  6  U.  C.  Q.  B.  579. 

the  indorsement  on  the  ca,  sa.  need  not  Utidor  a  Ck>imt  fbr  an  Escape  and  anaa 

be  set  forth  in  the  declaration,  and  if  of  Voluntary  Retnxn,  the  plaintiff  may 

set  forth   it  is  surplusage.     Jones  v,  prove  a  single  escape  on  any  day  be- 

Cook,  I  Cow.  (N.  Y.)  309.  fore  the  suit  was  brought  without  a 

1.  Patten  v.  Halsted,  i  N.  J.  L.  322 ;  new  assignment,   and   uie    defendant 

Tones  v.  Pemberton,  7  N.  J.  L.  351;  may  thereupon  show  a  return  into  cus- 

Poor  V.  Doble,  Quincy  (Mass.)  87 ;  Bo-  tody  before  the  suit  was  brought  and 

fert  V.  Hildreth,  i  Cai.   (N.  Y.)    i;  apply  his  plea  to  such  return.     But  the 

latt  V,  Sheriffs  of  London,   Plowd.  defendant    cannot    show    a    previous 

35 ;  Griffith  v.  Walker,  i  Wils.  336,  i  escape  and  return  merely,  and  defend 

Cromp.  109.  by  setting  up  such  previous  escape  as 

Obango  of  Venne. — While  the  action  the  escape  declared  on.    Howland  v, 

for  escape  is  said  to  be  transitory,  as  Squier,  9  Cow.  (N.  Y.)  91. 

stated  in  the  text,  the  general  state-  SoToral  Gonnta  Oharglnff  Bopazmta  Bi- 

ment  should  be  taken  in  connection  oapos. — Where  a  declaration  contains 

with  the  right  of  the  court  to  change  three  counts,  all  alike  except  that  the 

the  place  of  trial  in  a  proper  case,  escape  in  each  count  is  alleged  to  be 

Thus  in  Bogert  v,  Hildreth,   i   Cai.  on  a  different  day,  and  the  defendant 

(N.  Y.)  I,  the  venue  was  laid  in  the  pleads    a   voluntary    return    to  each 

city  of  New  York,  and  the  defendant  count,  the  defendant  is  at  liberty  to 

moved  for  a  change  of  venue  upon  affi-  show  a  voluntary  return  after  every 

davits  stating  that  the  cause  ot  action  escape  proved,  and  the  defense  is  com- 

arose  in  the  county  of  Montgomery,  plete   on    proving    such  a  voluntary 

and  that  his  witnesses  were  numerous  return  before  suit  brought,  and  that  the 

and  resided  in  that  county.    The  court  prisoner  was   in    custody    when    the 

held  that  the    action  was  transitory  action  was  commenced.     Middle  Dist 

and  that  the  plaintiff  had  a  right  to  lay  Bank  v.  Deyo,  6  Cow.  (N.  Y.)  733; 

the  venue  where  he  pleased  in  the  first  Howland  v.  Squier,  9  Cow.  (N.  Y09i» 
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f2)  Excuse  far  Failure  to  Recapture. — It  is  also  held  that  a 
defendant  who  may  have  a  leeal  excuse  for  not  retaking  an 
escaped  prisoner  must  set  up  in  his  answer  the  facts  which  consti- 
tute such  an  excuse.^ 

(3)  Action  after  Bail. — ^Where  a  sheriff  is  sued  for  an  escape 
after  he  has  tdcen  bail,  if  he  wishes  to  rely  upon  that  fact  as  a 
defense  under  the  statute  he  should  plead  the  facts  which  bring 
him  under  the  statute,  and  he  cannot  take  advantage  thereof  on 
demurrer  to  the  declaration  or  in  arrest  of  judgment.* 

(4>  Discharge. — In  an  action  for  escape  a  plea  alleging  the 
legal  discharge  of  the  prisoner  should  set  out  the  particulars  of 
his  discharge.' 

Bhmi9«  wtttumk  Dtiwidairt's  Knowl-  In  Norlli  Osrtlliia  It  was  held  that 
•dg»-— Affldttftt. — Under  a  statute  pro-  the  defense  of  fresh  pursuit  and  re- 
Tiding  that  a  plea  or  notice  of  retakine  capture  could  be  shown  under  a  gen- 
on  fresh  pursuit  shall  not  be  received  eral  issue.  Whicker  v,  Roberts,  10 
unless  the  defendant  make  and  file  an  Ired.  (N.  Car.)  485. 
aiSdavit  that  tfie  escape  was  without  1.  Ftandulent  Aotton  of  Plaintiff  Fra- 
his  knowledge,  privity,  etc.,  a  plea  of  vantlng  Betom. — In  an  action  against 
▼oluntarj  return  was  held  to  be  within  the  sheriff  for  the  negligent  escape  of 
the  equitj  of  the  statute  and  to  require  a  judgment  debtor,  the  defendant  can- 
the  affidavit  thereby  provided.  Gould  not  set  up  as  a  justification  at  the  trial 
ti.  Bruce,  6  Cow.  (N.  Y.)  6o3.  that  the  prisoner  would  have  returned 

So  alao,  under  the  English  Statute  upon  the  limits  of  the  jail  prior  to  the 

8  and  9  Wm.  III.,  c.  27,  $  6,  an  affi-  commencement  of  the  action  if  he  had 

davit  was  required  that  the  prisoner  not  been  prevented  from  so  doing  by 

escaped  without  the  consent,  privity,  the  fraudulent  action  of  the  plaintiiSf, 

or  knowledge  of   the   defendant.     1  unless  such  facts  are  set  up  as  a  de- 

Tidd's  Pr.  (3d  Am.  ed.)  649.  fense  in  the  answer.     Richtmejer  v, 

PmetlM  OB  Pallnr*  to  FUa  lllldavlt.^  Remsen,  38  N.  Y.  306. 

In  Richmond  v.  Tallmadge,  16  Johns.  S.  Benson  v,  Welbj,  2  Saund.  X55a, 

(N.  Y.)  313,  the  chancellor  said:  "By  note  (4). 

analogy  to  the  case  of  dilatory  pleas,  But  it  was  also  said  that  where  the 

which  equally  require,  by  statute,  an  action  was  in  case  the  defendant  might 

affidavit  to  accompany  them,  the  plain*  plead  not  guilty  and  give  the  act  and 

tiff  may   treat   uie  plea  without  the  other    special    matters    in    evidence, 

affidavit  as  a  nullitT,  and  proceed  to  Benson  v,  Welby,  a  Saund.  155a,  note 

his  Judgment;  or  he  may  move  the  (4),  citing  Parker  v.  Welby,   t  Sid. 

court  at  bar  to  set  it  aside.    The  latter  439,  i  Vent.  85. 

Is  the  more  modem  course.    But  if  he  s.  "  By  Dae  (krarM  of  Law." — A  plea 

does  neither,  and  treats  the  plea  as  alleging  generally  that  the  prisoner  was 

good  in  point  of  form,  the  court  will  "  discharged  out  of  custody  by  due 

certainly  not  interfere  and  press  the  course  of  law,"  without  stating  how  he 

defect  upon  him."  was  discharged,  was  held  bad  on  spe- 

OoBllBMd  IB  OHtodjr  rtnoe  Ketuni  or  cial  demurrer.  Currie  v,  Henry,  a 
BaeaiPllm. — It  must  be  averred  that  the  Johns.  (N.  Y.)  433. 
prisoner  was  In  custody  when  the  suit  Onriailon  In  Ordor  of  IMaoluurso. — Even 
was  commenced,  but  mat  is  all  that  is  if  the  order  of  discharge  omits  a  re- 
necessary  after  settlne  out  the  recap-  cital  of  any  necessary  fact,  the  sheriff 
tlon  or  return.  Middle  Dist.  Bank  v.  will  be  protected  if  he  can  show  by 
Devo,  6  Cow.  (N.  Y.)  732,  upon  the  proof  aliunde  the  existence  of  such 
autnorl^  of  Bonafous  v.  Walker,  2  T.  fact.  Goodwin  v.  Griffis,  88  N.  Y.  629. 
R.  ij6»  and  dismffroving  Griffiths  v.  Pleading  IMsoliarfs  under  ■tatnte.— In 
Eyles,  t  B.  ft  P.  413,  and  Chambers  v,  an  action  for  an  escape  under  a  ca,  $a, 
lones,  II  East  4oiS,  in  so  far  as  they  the  defendant  by  plea  attempted  to  set 
hold  that  continued  custody  since  re-  up  a  discharge  under  a  statute  provid. 
caption  or  return  should  be  averred.  ing  a  summary  proceeding  for  the  dis. 
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(5)  CoUatital  Attack, — In  accordance  with  the  general  rule 
governing  collateral  proceedings,  a  sheri£F  cannot,  in  an  action 
anunst  him  for  an  escape,  attack  the  judgment  or  process  under 
¥mich  the  arrest  of  the  escaped  debtor  was  made,  for  any  irregii> 
larity  which  does  not  show  that  it  was  wholly  void.^ 

5.  Tttdiet  and  Jadgment  luriil  nadiag  vater  stitatt. — ^Where  a 
statute  requires  that  judgment  shall  not  be  entored  unless  the 
jury  topressly  find  that  the  escape  was  with  the  consent  or 
through  the  neglic^ence  of  the  sheriff,  these  facts  must  be  found,* 
though  it  is  not  alwa3rs  necessaiy  that  such  facts  should  be  found 
in  terms,  and  if  it  appears  by  a  necessary  conclusion  of  law  it  is 
sufficient.*    But  if  the  facts  necessaiy  to  such  a  finding  are 

charge  of  a  debtor,  among  other  things  Weaver,  ^  N.  Y.  45a,  Ch.  J.  Folger 

such  statute  requiring  the  sheriff,  or  said:  "If  tne  process  is  erroneous,  it  is 

other  officer  making  the  arrest,  to  give  voidable  only,  and  iiot  void,  and  such 

notice  to  the  plaintiff,  his  agent  or  at-  defects  the  sheriff  cannot  set  up."   See 

tomej,  of  the  time  and  place  of  taking  also  Goodwin  v.  Griffis,  88  N.  Y.  640. 

the  oaUk  prescribed  and  of  the  person  Plea  of  Vai  Tlal  Baoord  after  BaveiMl 

before  whom  the  oath  was  intended  to  of  Jn^lgmant. — Where  a  partj  who  ii 

be  taken,  and  that  if  neither  the  plain-  held  in  execution  upon  an  erFoneous 

tiff  nor  his  agent  or  attomej  reside  judgment  escaped,  and  afterwards  the 

in  the  countj  such    notice  shall  be  judgment  was  reversed  by  writ  of  er- 

posted  in  the  clerk's  office.     A   plea  ror,  it  was  held  that  the  action  for  the 

which  merely  showed  that  the  plaintiff  escape  was  gone,  and  the  defendant 

in  execution  was  not  a  resident  of  the  misht  plead  nul  tiel  record,  because 

countji  and  that  therefore  notice  was  wiuout  a  record  the  action  was  not 

posted  in  the  clerk's  office,  was'^not  suf-  maintainable.    Drurj's  Case,  8  Coke 

ncient,  because  it  did  not  appear  there-  142. 

by  that  the  plaintiff  had  no  agent  or  S.  Biggs  v.  Rucker,  3  Litt.   (Ky.) 

attorney  residing  in  the  county.   Wells  175;  Noble   v,  Beatty,  4  Bibb  (Ky.) 

V.  Rawlings,  6  Blackf.  (Ind.)  29.  507;  Johnston  v.  Macon,  4  CaU  (Va.) 

JuzlsdlottoB  of  Gonrt  Orderlnc  His-  370;  Vanmeter  v.  Giles,  x  Rob.  (Va.) 
tfUtfga.— A  defendant  pleaded  that  the  548;  Hooe  v.  Tebbs,  z  Munf.  (Va.)  501. 
prisoner  presented  his  petition  to.  the  Bepnfnaat  FindlBg — MagUcaat  sad 
Court  of  Common  Pleas,  etc.,  and  was  Vohmtazy  Escape. — A  verdict  finding 
discharged  out  of  custody  on  the  exe-  that  the  sheriff  voluntarily  and  neg^- 
cution,  by  order  of  the  Cfourt  of  Com-  gently  suffered  the  escape  is  repug- 
mon  Pleas,  having  full  power  and  nant  and  contradictory,  and  judgment 
authority  for  that  purpose,  pursuant  cannot  be  entered  thereon.  Grimes  9. 
to  the  statute ;  and  it  was  held,  on  gen-  Butler,  i  Bibb  (Ky.)  194. 
eral  demurrer,  that  the  plea  was  suffi-  8.  BMapo  Bvfltoad  or  PaRntttod. — ^A 
cient  to  show  that  Uie  Court  of  finding  that  the  sheriff  permitted  a 
Common  Pleas  had  jurisdiction  in  the  person  to  escape  is  equivalent  to  find- 
case.  Cantillon  v.  Graves,  8  Johns,  ing  that  he  voluntarily  suffered  the 
(N.  Y.)  473.  escape.     Holmes  v.  Lansingy  3  Johns. 

1.  Howard  v.  Crawford,  15  Ga.  4J3;  Cas.  (N.  Y.)  74. 

Patten  v.  Halsted,  i  N.  J.  L.  330;  Ca-  So,  also,  where  the  action  was  in  debt 

ble  V.  Cooper,  15  Johns.  (N.  Y.)  153;  for  an  escape  under  an  execution,  and 

Hinman  v.  Brees,  13  Johns.   (N.  Y.)  the  declaration  averred  that  the  de- 

539;  Dunford   v.   Weaver,  84  N.   Y.  fendant  "  suffered  and  permitted "  the 

445 ;  Goodwin  v.  Griffis,  88  N.  Y.  639;  escape,  and  the  plea  was  that  the  de. 

Bensel  v.  Lynch,  44  N.  Y.  165 ;  Fair-  fendant  did  not  owe  the  sum  of  money 

child  t>.  Case,  84  Wend.  (N.  Y.)38i;  demanded,  it  was  held  that  the  plem 

Tones  v.   Cook,  i   Cow.   (N.  Y.)  309;  put  in  issue  every  material  averment  of 

Spafford  v.   Goodell,  3  McLfCan  (U.  the  declaration,  and  a  verdict  that  the 

S.)97.  defendant  did  "owe  the  debt.io  the 

Voidahlo    FroooM.  -^  In    Dunford  v.  declaration  mentioned,  in  manner  and 
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admitted  by  the  defendant,  the  court  may  enter  a  judgment 
without  the  intervention  of  a  jury.^ 

Vomit — If  the  plaintiff  in  an  action  for  an  escape  on  mesne 
process  fails  to  show  any  debt  against  the  escaped  prisoner,  he  will 
be  nonsuited.* 

6.  OIIImt's  Remedies — ^VHTUgfnt  iMtp*. — ^When  the  escape  is  neg< 
ligent  the  sheriff  may  retake  the  defendant  or  may  bring  an  action 
against  him  for  the  escape.* 

▼olimtary  EtMpe. — After  a  voluntary  escape  the  sheriff,  without 
permission  from  the  creditor,  has  no  remedy  against  the  debtor 
upon  the  former  judgment  or  execution  :^  his  only  redress  is  on 
a  new  promise  from  the  debtor,  running  to  himself.* 

VHtUgtBM  «f  Jail«r  «r  Inwffldtaay  of  JaU. — It  IS  also  held  that  the 

form  M  therein  alleged,''  was  equiva-  in  recovering  the  debt  to  his  own  use, 

lent  to  finding  that  he  owed  It  bj  tea-  defendant  indemnifying  plaintiff  from 

son  of  the  fact  that  he  permitted  the  costs. 

escape,  which  in  turn  is  equivalent  to  lelioii   ygf    Sharlff   tMftira   Baoorsvy 

finding  that  the  escape  was  with  the  acalmt  BIm. — At  common  law,  when 

cktfenaant's  consent.    Long  v.  Palmer,  the  defendant  in  custody  under  mesne 

i6Pet.  (U.  S.)  69.  process  escapes    the    sheriff  has  his 

1.  Noble  t/.  Beattj,  4  Bibb  (Ky.)  507.  action  against  the  defendant,  and  it  is 

]>6Awli.^*Where  there  is  a  question  not  necessary  that  there  should  have 

of  damage  involved,  as  in  a  judgment  been  an  actual   recovery  against  the 

by  d^ault  in  an  action  on  a  sheriff's  sheriff  to  entitle  him  to  this  action, 

bond  for  an  escape,  the  court  will  not  The  action  of  the  sheriff  is  grounded 

assess  damages  and  give  final  judgment,  upon  his  own  liability,  and  therefore 

State  V,  Lawson,  3  Gill  (Md.)  73.  he  may  pursue  it  before  as  well  as  after 

Fladlag  OoBflBed  to  Piopar  laraM.—  a  recovery  against  him.    Howard  v. 

The  finding  of  the  jury  should  be  con-  Blackford,  3  N.  ].  L.  350,  citing' AtteV' 

fined  to  the  issues  properly  within  its  ton  v.  Harward,  Cro.  Kliz.  349. 

province.    Thus,  if  the  jury  find  that  Aotloii  on  Prtaon  Bonndi  Bcmd. — In 

there  was  a  voluntary  return   before  Seymour  7;.  Harvey,  8  Conn.  70,  it  was 

the  suit  was  brought,  a  finding  that  held  that  after  a  negligent  escape  of  a 

the  defendant  did  not  file  with  his  plea  prisoner  who  had  given  bond  for  the 

an  aflidavit  that  the  escape  was  with-  limits  of  the  jail,  Uie  sheriff,  when  he 

out  his  knowledge  or  consent  will  be  first  discovers  the  escape,  may  refuse 

rejected  as  surplusage,  because  it  is  a  to  accept  the  prisoner  back  and  resort 

matter  outside  the  issues  to  be  tried  to  his  remedy  on  the  security,  as  **  he 

bj  the  jury  and  belongs  exclusively  to  is  not  obliged  further  to  trust  so  slip- 

the  court.     Richmond  v,  Tallmadge,  pery  a  debtor." 

16  Johns.  (N.  Y.)  307.    See  also  article  4.  Cheever  v,  Mirrick,  a  N.  H.  378; 

Vbrdict.  Lansing  v.  Fleet,  2  Johns.  Cas.  (N.  Y.) 

t.  Albee 'V.  Ward,  8  Mass.  85.    See  3;   Appleby  v,  Clark,   10  Mass.  59; 

also  Gunter  v,  Clevton,  a  Lev.  85;  Brown  t;.  Getchell,  ii  Mass.  11.     See 

Alexander  v,  Macauley^  4  T.  R.  611.  also  sufra^  III.  i.  Election  of  Reme- 

t.  Appleby  v.  Clark,   10  Mass.  59;  die$, 

Lockwood  V.  Mercerean,  6  Abb.  Pr.  And  in  Cheever  v.  Mirrick,  aN.  H. 

(N.  Y.  Super.   Ct.)   ao8;  Lansing  v,  378,  it  is  said:  *'This  remedy  can  be 

Fleet,  a  Johns.  Cas.  (N.  Y.)3;  Ridge-  assigned  to  the  sheriff,  and  if  so  a^- 

wave's  Case,  3  Coke  5a.  signed,  whether  by  parol  or  otherwise. 

In  Oliver  v,  Chamberlin,  i  D.  Chip,  the  sheriff  may  exercise  it  in  a  manner 

(Vt.)  ^i,  which  was  an  action  against  as    ample    as    the    creditor    himself 

a  sheriff  for  an  escape  on  mesne  proc-  could."     Citinf^  Lansing  tr.  Fleet,  a 

ess,  before  the  court  rendered  judg-  Johns.  Cas.  (N.  Y.)  15;  Thompson  v, 

ment   on   the  verdict  they    directed  Lockwood,  15  Johns.  (N.  Y.)  359. 

plaintiff  to  enter  into  a  rule  that  de-  5.  Cheever  v.  Mirrick,  a  N.  H.  378; 

fendant  might  make  use  of  his  name  Doty  v.  Wilson,  14  Johns.  (N.  Y.)  378 
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sheriff  may  have  an  action  against  the  jailer  who  has  been  guilty 
of  a  negligent  escape  ;^  or,  where  the  escape  occurs  throu^  the 
insufficiency  of  the  jail,  while  the  sheriff  b  primarily  liaUe*  he 
may  have  his  action  over  against  the  county.* 

itsy  ^  ywii>ti*t»si  sfBlMi  AmUI — ^Where  the  sheriff  is  sued  for  aa 
escape  the  court  may,  in  a  proper  case,  allow  a  stay  of  proceed- 
ings, as  where  the  sheriff  wishes  to  bring  his  action  on  ue  bond 
of  the  prisoner  for  the  liberties  of  the  prison.^ 


1.  fflismrHr  ttf  Airttiw — It  is  usual  for  to  prosecute  the  bond  and  coUect  a 
the  sheriff  to  take  a  bond  from  the  ludgment  recovered  thereon),  it  wu 
jailer  for  the  faithful  dischai^  of  his  neld  that  the  sheriff  should  hare  moved 
duties,  but  where  he  has  omitted  to  for  a  summary'  judgment  against  the 
do  so  he  maj  bring  an  action  of  as-  sureties  immediatelr  upon  the  entry  of 
sumpsit  upon  the  implied  promise  of  judgment  against  himself,  or  that  he 
the  jailer.  Kain  v,  Ostrander,  8  lohns.  at  least  should  have  moved  for  a  sum* 
(N.  Y.)  J07.  In  this  case  it  is  held  that  marj  judgment  at  the  time  of  his  mo- 
an action  on  the  case  will  not  lie  against  tion  for  a  staj  of  proceedings,  and  that 
the  jailer  if  the  sheriff  fails  to  take  a  in  the  absence  of  such  a  course  of  coa- 
bond,  because  there  is  no  contribution  duct  on  the  part  of  the  sheriff  there 
between  tort  feasors ;  and  this  was  like-  was  no  evidence  of  diligence  or  good 
wise  held  in  Atterton  v.  Harward,  faith,  and  the  intention  of  section 
Cro.  Elix.  ^.  170  of  the  Code  of  Civil   Procedure 

But    in    Duncan    v,   Klinefelter,  5  being  to  protect  the  sheriff  while  he 

Watts  (Pa.)  144,  the  sheriff  was  per-  is  doing  everything  which   the   law 

mitted  to  succeed  in  an  action  on  the  permits  to  collect  m>m  the  sureties, 

case  against  the  jailer  for  the  negli-  the     motion    for    a   staj    should   be 

gent  escape,  although  the  two  cases  denied. 

cited  Ust  above  were  referred  to  in  Unlawful  mmhaiga  llionii^  Mmbv 

support  of  the  proposition  that,  while  MM  tafelaet  to  Amat. — ^In  Sherwood  v, 

the  sheriff  maj   take    an    indemnity  Benson,  4  Taunt,  ^i,  the  defendant  in 

bond,  if  he  does  not  do  so  the  jailer  is  execution  was  a  bankrupt,  and  upon 

liable  in  law  upon  the   promise    im-  his  arrest  under  a  ca.  sa,  he  exhibited 

plied  in  his  undertaking.  to  the  officer  his  certificate  of  conform- 

S.  See  9ufra^  III.  3.  h.  Defendant,  itj  in  bankruptcj,  and  was  thereupon 

8.  Brown  Countj  v.  Butt,  a  Ohio  immediately  released.      In  an  action 

^9 ;  Richardson  v,  Spencer,  6  Ohio  13;  against  the  sheriff  for  the  escape,  a  stay 

Burrell    v.    Lithgow,    a    Mass.    526;  was  sought,  and  an  offer  made  to  pay 

Stiles  V,  Dearborn,  6  N.  H.  i^.  the  coats,  upon  the  ground  that  had 

4.  M'Intjre  v.  Woods,  5  Johns.  (N.  the  bankrupt  taken  out  a  summons  in 

Y*)  357*  order  to  his  being  carried  before  a  judge 


Dillf«M6  Ml  tlie  Pari  of  IIm  ilMrttF—  he  must  necessarily  have  been  dis- 
■lay  DiNrtlloury. — In  Potts  v,  David-  charged  under  the  statute,  and,  there- 
son,  icAbb.  N.  Cas.  (N.  Y.  Supreme  fore,  no  more  than  nominal  damages 
Ct.)  io6k  wherein  the  defendant  sher-  could  be  recovered  against  the  sherm; 
iff,  after  a  judgment  recovered  against  but  the  court  held  that  in  case  of  a 
him  for  an  escape,  moved  to  star  the  summons  and  appearance  before  a 
judgment  until  the  sheriff  could  col-  judge,  the  matter  would  have  come 
lect  from  the  sureties  on  the  under-  directly  under  the  cognisance  of  the 
taking  given  br  the  prisoner,  under  judge  to  try  whether  Uie  debtor  were 
section  170  of  the  New  York  Code  of  entitled  to  his  discharge  or  not,  and 
Civil  Procedure  (which  provides  that  in  that  the  question  could  not  be  brought 
the  case  of  a  negligent  escape  the  court  before  the  court  collaterally  as  in  tnis 
may  stay  proceedings  upon  a  judg-  case,  and  the  determination  of  the 
ment  recovered  against  a  sheriff  until  onettion  of  damages  would  be  left  lo 
the  sheriff  has  had  a  reasonable  time  tae  action  for  the  escape. 
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ABANDONMENT. 

Of  condemnation  proceedings.    See  Eminent  Domain. 

ABATEMENT. 

In  divorce  cases*     See  Divorce. 

Defence  to  bill  for  equitable  attachment,  796. 

Of  writ  of  error,  866. 

Plea  in  abatement  bad  for  duplicity,  240. 

Pleas  in  abatement  in  actions  to  recover  dower,  164. 

ABBREVIATIONS. 

See  also  English  Language. 

Description  of  land  in  drainage  proceeding,  214. 

ABUSIVE   LANGUAGE. 

See  Disorderly  Conduct. 

ACCRETIONS. 

Ejectment  for,  268. 

ACTIONS. 

Action  of  ejectment.    See  Ejectment. 

Actions  upon  assigned  claims.     See  Equitable  Assignments. 

Election  between  different  forms  of  actions.     See  Election  of  Remedies. 

For  penalties  and  damages  for  rejection  of  vote.     See  Elections. 

On  awards  and  judgments   in    condemnation  proceedings.      See    Eminent 

Domain. 
Writ  of  error  as  a  new  action.     See  Error,  Writ  OF. 

ADJOURNMENTS. 

In  condemnation  cases,  564. 

ADULTERY. 

Allegations  of  ^  as  cause  for  divorce.     See  DivORCX. 

ADVERSE  POSSESSION. 
See  also  Ejectment. 
Pleading  in  action  of  ejectment,  343. 

AFFIDAVITS. 

In  distress  cases.    See  Distress. 
In  election  contests.    See  Elections. 
EmbenMlement  by  agents.     See  Embezzlement 
To  bill  for  equitable  attachment,  794,  795. 

AGENCY. 

See  Principal  and  Agent. 

AIDERS. 

Aiding  an  escqft,      3ee  ^SCAPE,  PRISON  BREAKING.  Rfcscus. 
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ALIENS. 

Right  to  maintain  action  for  ejectment,  vn* 

ALIMONY. 

See  DivoRCK. 

ALTERNATIVE  REMEDIES. 
See  Election  of  Remedixs. 

AMENDMENTS. 

In  distress  cases.     See  DISTRESS. 

In  divorce  cases.     See  DIVORCE. 

In  condemnation  proceedings.     See  EMINENT  DOMAIN. 

Of  writs  of  error.     See  Error,  Writ  ok. 

To  report  of  commissioners  in  condemnation  proceedings,  606. 

Of  judgments  in  condemnation  proceedings.  623. 

On  appeals  in  condemnation  cases,  656. 

To  remedy  nonjoinder  or  misjoinder  of  parties  in  writs  of  error,  864. 

To  declaration  in  writ  of  entry,  728. 

Of  information  for  drunkenness,  231. 

Of  application  for  writ  of  error.  881. 

In  election-contest  proceedings,  389,  390. 

As  to  parties  where  cause  of  action  is  assigned,  775. 

ANSWERS. 

Duplicitons  answers.    See  Duplicity. 

In  action  of  ejectment.     See  EJECTMENT. 

In  condemnation  proceedings.     See  EMINENT  DOMAIN. 

In  divorce  cases.     See  Divorce. 

In  election-contest  proceedings.     See  Elections. 

Pleading  defenses  in  action  for  escape.     Sec  ESCAPE,   Prison  Breaking. 

Rescue. 
Pleading  defenses  to  action  upon  assigned  claim.     See  Equttablk  Assig  \ 

MENTS. 

Requisites  of  answers  in  proceedings  to  recover  dower.     See  DowSR. 
Setting  up  duress  or  compounding  of  felony.     See  DURESS  AND  CoilPOU>*D- 

ING  Felony. 
Writ  of  distringas  to  compel  answer.    See  Distringas,  Writ  of. 

APOTHECARIES. 
See  Druggists. 

« 

APPEALS. 

See  generally  Error,  Writ  op. 

Review  of  drainage  proceedings  hy.     See  DRAINAGE. 

In  proceedings  relating  to  dower.     See  DowER. 

In  divorce  cases.     See  Divorce. 

In  distress  cases.    See  Distress. 

In  condemnation  proceedings.     See  Eminent  Domain. 

In  election  cases.    See  Elections. 

Effect  of  division  of  opinion  on  judgment  appealed  from.     Sec  DnrisiON  OF 

Opinion. 
Effect  of  escape  pending  an  appeal.    See  Escape,  Prison  Breaking.  Rescub, 
From  judgment  convicting  person  of  disorderly  conduct,  5,  6. 
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APPEARANCES. 

In  divorce  cases.     See  Divorce. 

IVrit  9/ distringas  to  compel  appearance,     S«e  Distringas,  Writ  op. 

Remonstrants  in  drainage  proceedings  as  to  appearance,  217. 

ARBITRATION. 

Assessment  of  damages  by  arbitrators  in   condemnation  proceedings, 

562. 
Ejectment  under  award  of  arbitrators,  279. 

ARRAIGNMENT. 

Of  person  indicted  for  permitting  escape,  922. 

ASSESSMENTS. 

Collection  of  drainage  assessments.     See  Drainag^. 

ASSIGNMENT   OF   BREACHES. 

Rule  against  duplicity.     See  DUPLICITY 

ASSIGNMENT   OF   DOWER. 
See  Dower. 

ASSIGNMENTS. 

See  Equitable  Assignments. 

ASSIGNMENTS   FOR  CREDITORS. 

Right  of  assignee  to  maintain  action  of  ejectment,  278. 

ASSUMPSIT. 

Election  to  sue  in  assumpsit  where  property  has  been  converted.     See  ELEC- 
TION OF  Remedies. 
Not  maintainable  for  wrongful  or  irregular  distress,  31. 

ATTORNEYS. 

Embezzlement  by  attorneys.     See  Embezzlement. 

AWARDS. 

In  condemnation  cases.    See  Eminent  Domain. 
Writ  of  error  on  award  of  arbitrators,  837. 

BAILMENTS. 

Embezzlement  by  bailee.     See  Embezzlement. 

BALLOTS. 

See  Elections. 

BAWDY    HOUSE. 

See  Disorderly  Houses. 

BETTING. 

Indictment  for  betting  on  ejection,  404,  405. 

BILL  IN   EQUITY. 

See  also  Equitable  Attachment. 

Essentials  of  bill  for  dower.     See  DOWSR. 

Bill  dismissed  where  judges  are  divided  in  opinion,  48. 

Need  not  contain  prayer  for  writ  of  distringas,  34. 

94^  Volume  VTl. 


INDEX. 

BILLS   AND  NOTES. 

See  generally  Equitable  Assiomi knts. 

Defense  0/ duress  mr  compounding  felmsy.    See  DOKBSS  AND  COMPOUNDnfG 
Fblont. 

BONDS. 

Defense  ef  duress  or  compounding  felony.    See  DuUBSS  and  Compounding 

FBIjONT. 

In  cases  of  equitable  attachment.  795. 

Action  on  bonds  to  real  landowner  in  coodemnation  proceedings,  627. 

BRIBES. 

Indictment  for  giving  or  accepting  bribes  at  election,  402. 

CASE. 

Action  for  escape,  929. 

Remedy  for  injury  to  easement,  257. 

CERTAINTY. 

See  Dbfinitbnbss  and  Certainty. 

CERTIORARI. 

Review  of  drainage  proceedings  by.     See  Dbainagb. 

As  a  mode  of  reviewing  condemnation  proceedings.     See  Eminbnt  Domaik. 

CHALLENGE  TO   DUEL. 
See  DuBixiNG. 

CHANGE  OF  VENUE. 
In  divorce  cases,  116. 
In  condemnation  proceedings,  563. 

CHILDREN. 

See  also  Infants. 

Custody  and  maintenance  of  children  in  divorce  cases.     See  DrvoRCB. 

CHOSES  IN  ACTION. 

Assignment  of;  actions  upon.    See  Equitable  Assignments. 

CHURCHES. 

Ejectment  for,  268. 

CIVIL  ACTION. 

Divorce  suit  as  a  civil  action  under  the  codes.     See  DiVOBCB. 
Against  druggists.     See  Drucgists. 

CODE  PLEADING. 

See  Equitable  Defenses. 

COLLATERAL  ATTACK. 

On  drainage  proceedings.     See  DRAINAGE. 

Keview  of  drainage  proceedings  by  colUUeral  attack.     See  DraINAOB. 

Questioning  condemnation  proceedings  collaterally.  718,  719. 

COLLUSION. 
See  Divorce. 

COMMISSIONERS. 

Admeasurement  ofdomer  by  commissioners.     See  DoWEB. 

Drainage  commissioners.     See  DRAINAGE. 

Assessment  of  damages  by  commissioners  in  condemnation  pr^eedings.   Sec 

Eminent  Dqhaiii, 
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COMMITMENT. 

Warrant  of  persons  convicted  for  disorderly  conduct,  3. 

COMPLAINTS  (Criminal). 

Complaint  instituting  criminal  prosecutions.     See  cross  references  under 
title  Criminal  Procedure. 

COMPLAINTS  (Civil). 

In  di%rorce  suits.     See  Divorce. 

Jn  actions  for  injury  to  easement.     See  EASEMENTS. 

In  action  of  ejectment.     See  Ejectment. 

In  election  contests.    See  Elections. 

In  condemnation  proceedings.     See  Eminent  Domain. 

In  suit  on  assigned  claim.    See  Equitable  Assignments. 

In  action  against  officer  for  escape.      See    Escape,    Prison    Breaking, 

Rescue. 
In  proceedings  to  collect  assessments,  224. 

COMPOUNDING   FELONY. 

See  Duress  and  Compounding  Felony. 

CONDEMNATION  PROCEEDINGS. 
See  Eminent  Domain. 

CONDONATION. 
See  Divorce. 

CONNIVANCE. 
See  Divorce. 

CONSTRUCTIVE  SERVICE. 

In  divorce  cases.     See  Divorce. 

CONTINUANCES. 

In  divorce  cases.    See  Divorce. 
In  condemnation  cases,  564. 

CONTRACTS. 

Defense  of  duress  or  compounding  felony.     See  Duress  and  Compounding 

Felony. 
Election    between   forms    of   actions    ex    contractu.      See    Election    op 

Remedies. 

CONTRIBUTORY   NEGLIGENCE. 
Of  persons  suing  druggists,  228. 

CONTROL  OF   SUIT. 

Where  claim  has  been  assigned,  739. 

CONVERSION. 

See  Embezzlement. 

Election  of  remedies  where  property  has  been  converted.     See  Election  OF 
Remedies. 

CONVICTION   OF  CRIME. 

Allegation  of  as  cause  for  divorce.     See  DIVORCB. 

COPARCENERS. 

Joinder  in  ejectment.     See  Ejectment. 
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DEVISEES. 

Ejectment  by.  282. 

DIMINUTION  OF  RECORa 
See  Error,  Writ  of. 

DISCLAIMER. 

By  defendant  in  ejectment.  34^ 

DISCONTINUANCE. 

In  divorce  cases.     See  Divorce 

Of  condemnation  proctedings.     See  Eminent  Domain. 

Of  writs  of  error.     See  Error,  Writ  of. 

Of  election  contest,  393. 

DISCRETION. 

Writ  of  error  to  review  exercise  of  discretion,  844,  845. 

DISMISSAL. 

Of  writs  of  error.     See  Error,  Writ  of. 

DISORDERLY  CONDUCT. 

See  also  Disorderly  Houses. 
Jurisdiction,  i. 
The  complaint,  2. 

The  complainants,  2. 

Essentials  of  complaint,  2. 

Drunkenness.  2. 

Keeping  disorderly  house,  2. 

Residence,  2. 

For  abusive  or  offensive  language,  3. 

Hearsay  or  belief.  3. 
Warrant  and  commitment.  3. 
Indictment  and  information,  3. 

Generally,  3. 

Common  nuisance,  4. 

Intent,  4. 

Place,  4. 

Language  us^d,  4. 
Undertaking  and  order  of  support,  5 
Appeal,  5,  6. 

DISORDERLY  HOUSES. 
Definition,  7. 
Remedies,  8. 

Jo.nder  of  parties  in  indictment,  8. 
Joinder  of  offenses  ;  separate  counts,  8. 
Complaint  charging  offense,  9. 
Allegation  of  intent,  9, 
Duplicity  in  indictment,  9. 
The  indictment,  9. 

Common-law  forms,  9,  10. 

Modern  forms,  10. 

Indictments  for  statutory  offenses,  11. 

Charging  offense  as  a  common  nuisance,  n. 
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DISORDERLY   HOUSES— (^»/i»k^</. 
Insertion  of  statutory  terms,  ii. 
Keeping  or  leasing  premises,  I2. 

General  allegations,  12,  13. 

Charging  lessor,  13. 

'•For  lucre,"  13. 

Name  of  lessee,  13. 

Intent  or  knowledge,  13. 

Time  of  offense,  14. 

Date  of  lease,  14. 

Location  of  house,  14,  15. 
Stating  names  of  frequenters,  15. 
Character  of  frequenters,  15. 
Alleging  particular  act  of  disorder,  16. 
Duplicity  in  indictment,  16. 
Statement  under  videlicet^  16. 
Irregular  use  of  certain  phrases,  16. 
Use  of  words  other  than  those  in  statute.  17. 
Allegation  and  proof,  17. 

Charging  in  same  count  various  manners  of  committing  offense,  17. 
Particular  acts  alleged,  18. 
Where  charge  is  general,  18. 
Instructions,  18. 
Verdict  and  judgment,  18,  19. 

TilSORDERLY  PERSONS. 
See  Disorderly  Conduct. 

DISTRESS. 

See  also  Distringas,  Writ  of. 

Distress    to    collect  damages  in   condemnation  proceedings.     See    Eminent 

Domain. 
Nature  of  distress,  20. 

At  common  law,  20 

Remedy  barred  by  statute,  21. 

Distress  not  a  waiver  of  other  remedies,  21. 

Filing  petition  before  appearance  day,  21. 

Present  use  of  remedy,  21,  22. 
The  affidavit,  22. 

Precision  required,  22. 

The  jurisdictional  facts  to  be  alleged,  23. 

Return  of  paper  to  wrong  court,  22. 

Objection  to  jurisdiction — how  raised,  23. 

Waiver  of  irregularities,  23. 

Assignment  of  rent  contract,  23. 

Allegation  of  demand,  23. 

Disclaiming  bad  motive,  23. 

Counter  affidavit,  23. 
Distress  warrant,  23. 

General  allegations  required,  24. 

Description  of  the  premises,  24. 

Rent  alone  subject  matter  of  controversy,  24. 

In  name  of  state,  24. 

Set-off  by  plaintiff,  24. 
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DISTRESS— r^w/ifiK/'i/. 

Attorney's  fees,  24- 
Citation  to  defendant,  24,  25. 
Amendments,  25. 
General  rules  of  procedure,  25. 

Application  of  general  rules  of  pleading  aitd  practice,  I5. 
Special  statutory  provisions  to  be  observed,  25,  26b 
Judgment,  26. 
Appeals,  26. 

Statutory  requirements  to  be  strictly  followed,  26,  27. 
Remedies  for  wrongful  or  irregular  distress,  27. 
In  general,  27. 

Action  of  trespass  on  the  case,  27. 
Injunction,  28.  , 

For  distraining  when  no  rent  was  d«e,  iS. 

Acts  of  trespass  on  the  case.  ^. 

Acts  of  trespass,  trover,  or  replevin,  28,  ^ 

In  code  states,  29. 

Action  for  penalty,  29. 

Joining  count  at  comaMNi  Uw  witli  otie  aoder  statotc,  ^ 
For  an  excessive  distress.  29,  30. 
For  distraining  for  more  rent  thao  was  dae,  30. 

Special  action  on  the  case,  30. 

Tender  by  defendant,  30. 

Replevy  of  goods,  30. 

Action  of  trespass,  30. 
For  failure  to  have  property  appraised,  30. 
For  refusing  a  tender  of  rent.  31. 
For  making  a  second  distress  needlessly,  3!. 
Foe  te  vying  «pofi  pro^rty  exempt  by  statute,  31. 
Assumpsit  not  maintainable,  31. 
In  some  cases  replevin  only  remedy,  31,  32^ 
Replevin  under  special  statute,  32. 

DISTRIBUTION. 

See  cross  reference,  33. 

DISTRICT   ATTORNEYS. 

See  cross  reference.  33. 

DISTRINGAS,   WRIT  OF. 
Definition,  33. 

To  compel  appearance  or  answer,  33. 
In  general,  33. 

To  compel  corporation  to  appear,  34. 
Distringas  instead  of  attachment,  34. 
How  enforced  and  levied,  34. 
Bill  need  not  pray  for  writ,  34. 
In  criminal  cases,  35. 
To  compel  performance  of  order  or  discree,  35-,  36. 
To  enforce  payment  of  costs,  36. 
To  enforce  judgments  for  personal  property,  361 
Ma>  be  used  in  Virginia,  36. 
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DISTRINGAS,  WRIT   OY—Continued. 

How  writ  may  be  superseded  and  executed  for  value,  36. 
Cannot  distrain  property  for  which  execution  issued,  36. 
Against  sheriffs,  36,  37. 

DISTURBING   MEETINGS. 
At  common  law,  38. 
Kinds  of  meetings,  38. 
Under  statutes,  38. 
Jurisdiction,  38. 
Indictment,  38. 

General  requisites,  38,  39. 

Disturbing  congregation,  39. 

Disturbing  school,  39' 

Duplicity,  39,  40. 

Joining  several  o£fenses  in  one  count,  39,  40. 

Surplusage,  40. 

Allegations  of  nature  or  kind  of  meeting,  40. 

Allegations  of  place,  40. 

Place  of  disturbing  acts,  40,  41. 
Place  of  meeting,  41. 
Allegations  of  disturbance,  41. 
In  general,  41. 
Statute  prohibiting  traffic  to  prevent  disturbance  of  meeting, 

42. 
Manner  and  means  of  disturbance,  42,  43. 
Allegations  of  intent,  43. 

DIVISION   OF   OPINION. 

Effect  on  judgment  appealed  from,  44. 

The  general  rule;  judgment  affirmed,  44,  45. 

Affirmance  in  part,  45. 

In  capital  case,  45. 

Dissenting  judges  about  to  retire,  46. 

Practice  based  upon  expediency,  46. 

Conclusiveness  of  affirmance,  46. 

Judgment  is  that  of  entire  court,  46. 

Judgment  not  a  precedent,  47. 

Opinions  need  not  be  in  writing,  47. 
Effect  of  motions,  47,  48. 
Efifect  on  admission  of  testimony,  48. 
Effect  on  question  of  jurisdiction,  48. 
In  courts  of  chancery,  48. 

DIVORCE. 

Nature  of  the  divorce  suit : 
In  general,  51. 

At  common  law,  51. 

In  the  ecclesiastical  courtSt  SI* 

In  the  United  States,  52. 

A  proceeding  sui  generis^  52. 

Not  an  action  on  contract,  52. 

Resembles  action  in  tort,  53. 

A  civil  and  not  a  criminal  proceeding,  53. 
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DIVORCE. 

Nature  ol  the  divorce  ^wk— Continued, 
As  a  suit  in  equity,  53. 

Substantially  a  chancery  suit,  53. 

Application  of  chancery  practice,  54. 
Ai  a  civil  action  under  the  codes,  54. 

Divorce  suit  called  a  civil  action,  54. 

Same  procedure  as  in  other  actions,  55. 

Conforming  to  chancery  practice,  55. 
Ecclesiastical  practice  ;  when  followed,  56. 

Practice  followed  as  far  as  necessary,  56,  57, 

As  to  alimony,  57. 

As  to  allowance  of  attorneys*  fees,  57. 

As  to  medical  examination,  57. 
Parties: 

Plaintiffs,  58. 

Parties  to  marriage,  58. 

Guardians,  58. 

•*  Innocent  *'  or  **  injured  '*  party,  58. 

Verified  petition,  58. 

In  the  ecclesiastical  courts,  58. 
Defendants,  58. 

The  guilty  party,  58. 

Permitting  intervention,  58. 

Rights  of  parents  of  children,  58. 

Ancillary  relief  of  wife,  59. 

The  paramour,  59. 
Intervention,  59. 

Generally  not  allowed,  59. 

To  show  collusion,  59. 

To  show  that  intervener  has  not  been  guilty  of  adultery.  59- 

By  creditor,  59. 

By  the  paramour,  60. 
Effect  of  coverture  ;  suit  by  prockein  ami,  6a 
Infants,  61. 

Guardians  :  right  to  sue  for  ward,  61. 
!        General  rules  not  applicable,  61. 

Husband  a  drunkard  or  spendthrift,  62. 

Property  rights  affected,  62. 
Insanity  :  right  of  guardian  to  sue  for  divorce,  62. 

Generally  no  right,  62. 

Reason  of  rule,  62. 

In  ecclesiastical  courts,  63. 

Annulment  suits,  63. 

Suit  for  alimony  without  divorce,  63. 

The  English  Divorce  Act,  63.  64. 

Suits  in  some  states  authorizing  guardians.  64,  65. 
Insane  defendants  :  whether  divorce  granted  against,  65* 

Insanity  as  obstacle  in  the  case,  65. 

Insanity  after  suit  commenced,  66. 

Statutes  permitting  or  not  prohibiting,  66. 
The  state  as  a  party,  66. 
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Divorce. 

Pirltes — Continued, 

Appearance  by  prosecuting  attorney,  66,  67. 
Under  English  Divorce  Act,  67. 
The  peUUon  or  oomplaint,  67. 

Allegation  of  residence,  67. 
Petition  must  contain,  67. 
How  alleged,  67. 

Residence  in  state  and  in  county,  68. 
Affidavit  of  residence,  68. 
Allegations  of  other  jurisdictional  facts,  68. 
Place  of  offense  and  marriage,  68. 
Defective  allegations,  69. 
Allegation  of  marriage,  69. 
Necessity  of,  69. 
The  date,  69. 
Maiden  name  of  wife,  69. 
Facts  showing  validity,  69. 
Where  marriage  is  irregular,  69. 
Allegation  of  facts  for  ancillary  relief,  69. 
Denial  of  condonation,  collusion,  etc.,  69,  70. 
Necessity  of  negativing  defenses,  69,  70. 
Plaintiff  alleging  performance  of  his  or  her  duties,  70. 
Negation  of  defenses  in  verification,  70. 
The.causes  for  divorce,  70. 

Petition  must  state  statutory  facts,  70. 
Time  and  place  of  offense,  70,  71. 
Offense  within  state  or  county,  71. 
Adultery,  71. 

Form  of  allegation,  71,  72. 

Charge  to  be  made  with  certainty,  7a. 

Describing  particulars,  73. 

Where  particulars  unknown,  73. 

Name  oi  particfps  criminis,  73,  74. 

Not  all  particulars  required,  74. 

Time  when  offense  was  committed,  75. 

Divers  times  and  places,  75,  76. 

Time  of  discovery  of  offense,  76. 

Remedy  for  indefiniteness,  76. 

Waiver  of  objection  of  indefiniteness,  76. 
Desertion,  76. 

Allegations  of  statutory  terms,  76. 

Terms  equivalent  to  those  of  statute,  77. 

Desertion  without  cause,  77. 

Time  of  desertion,  77. 

Failure  to  support,  77. 

Status  of  innocent  party,  77. 

Continuance  of  desertion,  77. 
Cruelty,  77. 

A  general  allegation,  77. 

Under  ecclesiastical  practice,  77. 

Prolixity  in  libel,  77. 
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DIVORCE. 

Tbt  petition  or  wmikMi— Continued, 

Alleging  facts  with  certAlnty,  78. 

Remedy  for  indelliiUeitcss.  78. 

General  allegation  under  codefe,  78,  79. 

Usual  form  of  allegation ^  79. 

Cruelty  unprovoked,  79^ 

Time  and  place  of  cruelty,  79,  Six 
Habitual  drunkcnnesBi  80. 

General  allegation,  80. 

Extent  of  intoxication,  8l. 
Conviction  of  crim«,  8l. 

Allegations  required,  8l» 

Nature  of  crime,  81. 

Imprisonment,  81. 

Finality  of  conviction,  8l. 
Neglect  to  provide,  81. 

General  allegations,  81. 

Cruel  neglect,  81^ 
Other  causes  for  divorce,  8z. 

Same  general  rules  apply,  ii. 

Using  words  of  statute,  81. 

Intolerable  indignities,  81. 

Inhuman  treatment,  8a. 

Cohabitation  unsafe  and  improper,  8a; 

Violent  and  ungovernable  temper,  83* 

Sufficient  facts  must  be  stated,  83. 
Joinder  of  causes  for  divorce,  8s. 

Separation  and  absolute  divorce,  82. 
Different  methods  of  trial,  82. 
Joinder  of  causes  for  ancillary  relief,  83. 
Protection  to  person  and  property,  83. 
Preventing  husband  from  defeating  alimony,  83. 
Cause  concerning  property  rights,  83. 
Where  parties  can  obuin  same  relief  independently,  83,  Sf 
The  prayer,  84. 
In  general,  84. 
Custody  of  children,  84. 
Amendment,  84. 
Absolute  or  limited  divorce,  84* 
Divorce  or  annulment,  85. 
Changing  prayer,  85. 
Verification,  85. 

Necessity  for,  85. 

Date  of  petition,  85. 

Signing  petition,  85. 

In  accordance  with  general  pisactice,  85* 

Required  by  rule  of  court,  85. 

Negativing  collusion  or  agreement,  86. 

Verification  omitted  or  stated  defectively,  86. 

Raising  objection  on  appeal,  86. 

Amendment,  86. 
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DIVORCE. 

The  petition  or  complaint — Continued, 
Cross-petition,  86. 
Amended  petition,  86. 
The  answer: 

Form  and  contents,  86. 

Conforming  to  general  Tequirements  of  priicike,  86. 
Conforming  to  rules  of  court,  87. 
Where  action  is  under  code,  87. 
Answering  following  chancery  pfactite,  87. 
Contents,  87. 
General  denial,  87. 
Admission  by  failure  to  deny,  87. 
Verification,  87,  88. 
Amendment,  88. 
The  defenses  in  general,  88. 
Must  be  pleaded,  88. 
Court  not  concluded  by  pleadings,  88* 
Ecclesiastical  practice,  88. 

Court  may  refuse  divorce  WHfetllfti'  tf^feksfc  id  alleged  or  tiot,  89. 
Court  bound  to  act  for  the  public,  89. 
Condonation,  89. 

Court  may  examine  witnesses  outside  of  issues  raised  by  plead- 
ings, 9<x 
Action  to  be  taken  by  court  where  facts  not  regarded  as  conclu- 
sive, 90. 
Special  defenses,  90. 
Recrimination,  90. 

Defendant  may  set  up,  90. 

Cause  for  divorce  in  favo^  of  defetidaHt,  90. 

How  alleged,  90,  91. 

Adultery,  91. 

Cruelty  and  desertion,  91. 
Condonation,  91. 

Necessity  of  pleading,  91,  92. 

General  denial,  92. 

Misconduct  after  condonation,  92. 

How  alleged,  92 

Joinder  with  other  plea,  92. 

Collusion,  92. 
Connivance,  93. 
Delay,  93,  94. 
Other  defenses,  94. 

Existence  or  validity  of  marriage,  94. 
Insanity,  94. 
Drunkenness,  94,  95. 
Where  plaintiff  alleges  cruelty,  9$. 
Where  desertion  is  ground  set  up^  95,  96. 
Former  decree,  96. 
Plea  in  abatement,  96. 
Crofs  bill  or  cross  petition: 

Ecclesiastical  practice,  96,  97. 
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DIVORCE. 

Mil  or  erast  f^MtSmk—Comtinned. 
Practice  in  equity,  97. 
Cross  petitions  ander  the  codes,  97,  9 
Nature  and  form  of  cross  bill,  98. 

Complete  pleading,  98. 

Verification,  98. 

Jurisdictional  facts,  98. 

Dental,  99. 

Causes  for  divorce,  99. 

Relief  obtainable,  99. 

At  what  stage,  99. 

Reply,  100. 

Both  petitions  true,  100. 

Failure  to  deny  allegations,  100. 


Causes  for,  100. 
When  overruled,  100. 
Indefiniteness,  100. 
No  answer  after  demurrer,  lOOu 
Reply: 

When  new  matter  set  up,  loi. 

Nunc  pro  tunc,  loi. 

Statement  of  facts  consistent  with  those  stated  by  plainii^,  loi- 

AinMwRMmS* 

Generally  allowable,  loi. 
Discretionary,  loi. 
Extent  of  amendments,  loi,  10 
Where  suit  is  premature,  io2« 
On  demurrer  sustained,  io2. 
The  prayer,  102. 
Application  for  leave,  102. 
After  trial,  102. 
Supplemental  pleadings. 
Necessity  for,  103. 
General  code  provision,  103. 
New  cause  of  action,  103. 
Where  condonation  is  interposed,  103. 
Right  to  injunction  or  attachment,  104. 
Granting  or  refusing  privilege,  104. 
By  defendant,  104. 

Supplemental  petition  for  alimony,  104. 
Process  and  nelice: 

Subpoena  or  summons,  104. 

Conforming  to  rules  and  statutes  as  in  other  actions,  104. 

AflSdavit  of  service,  104. 

Return  of  officer,  104. 

Who  may  serve,  105. 

Service  in  another  county,  T05. 

Following  chancery  practice,  105. 

In  the  code  states,  105. 

Nature  of  relief  demanded  indorsed  on  summons,  105. 
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Process  a«d  fk'ff&i^— Continued. 

Defendant  in  person,  105,  106. 
Reading  to  defendant,  T06. 
Leaving  summons  at  residence,  106. 
Where  defendant  is  insane,  106. 
Waiver  of  summons,  106. 
Appearance,  106. 

General  appearance,  106. 
Stipulation,  106. 

Appearing  at  taking  of  depositions,  106. 
Filing  pleadings,  106. 
Constructive  service,  107. 

Generally  authorized,  107. 

The  general  statutes  include  divorce  cases,  107. 

Service  as  in  other  chancery  cases,  107. 

Decree  on  substituted  service,  107. 

Holding  summons  until  return  day,  108. 

Personal  service  in  another  state  or  country,  108. 

Where  defendant  is  nonresident,  108. 

Concealment  by  plainti£f,  108. 

Personal  notice  in  addition  to  publication,  109. 

Personal  service  without  publication,  109. 

Order  of  court,  109. 

Statute  remedial,  109. 
Proof  that  defendant  is  nonresident,  no. 

Affidavit,  no. 

Allegation  in  petition,  no. 

Attorney's  affidavit,  no. 

Returns  of  sheriff,  no. 

Concealment  in  state,  no. 

Showing  due  diligence,  no. 

Insufficient  affidavit,  no. 

Rule  as  to  sufficiency  of  affidavit,  no,  in. 

Affidavit  on  information  and  belief,  in 

Statement  of  cause  of  action^  in. 

Statement  of  residence  of  plaintiff,  in. 
Order  for  publication,  in. 

Granted  by  court  on  what  showing,  in. 

Publication  without  order,  in. 

Order  must  comply  with  statute,  in. 

Time  of  publication,  in. 
Notice  or  publication  of  summons,  112. 
Mailing  copry  of  summons  and  petition,  112. 
Proof  of  constructive  service.  112. 

Record  must  contain,  112. 

Amendment,  113. 

Where  defendant  enters  special  appearance,  113. 
Trial: 

In  general,  113. 

As  a  suit  in  equity,  113. 

Evidence  submitted  in  form  of  depositions  or  on  report,  113. 
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In  open  court,  113. 

Where  plaintiff  «8  unable  to  attend,  115. 

Trial  upon  depositions,  114. 

Order  of  prool,  114. 

Right  to  open  and  close,  114. 

Application  for  temporary  alimony,  114. 
Default,  115. 
Reference,  115. 
Continuances,  115,  116. 
Change  of  venue,  116. 
Discontinuances,  116. 

Right  of  plaintiff,  T16. 

Where  marriage  is  not  denied,  117. 

After  reference  ordered,  117. 

After  cross  bill  filed,  117. 

Alimony  and  counsel  fees,  117. 

Leave:  terms,  117. 

Husband  cannot  escape  liability  for  temporary  alimony,  ii8« 

Wife  may  dismiss,  118. 

Rights  of  attorneys,  118. 
Trial  by  jury,  118,  119. 
Instructions,  119. 
Special  findings,  119. 
Conclusiveness  of  verdict,  190. 
Conduct  of  the  court,  120. 

Prevention  of  collusion,  lao. 

Scope  of  court's  inquiry,  rai. 

Where  disclosures  arouse  suspicion,  121. 

Vacating  decree,  12a. 

Other  powers  of  court,  122. 
Nonsuit,  122. 
Abatoment  and  ravi¥er ! 

In  general.     Death  of  party,  112. 

Suit  dies  with  party,  122. 

Death  after  cause  submitted,  123. 
Effect  on  orders  for  temporary  alimony  and  costs,  123,  114. 
Effect  on  decree  for  permanent  alimony,  124- 
Death  of  husband  after  decree,  124. 
Effect  on  appeal,  124,  125. 
Decrees : 

Form  and  contents,  195. 

Finality— date,  125. 

Reciting  manner  of  service,  if6. 

Showing  the  evidence,  126. 

On  default,  126. 

Based  on  pleadings,  T26. 

Cross  petition  filed,  126. 

Findings  upon  cross  petition,  126. 

Orders  contained  in  decree,  ia6,  127. 
Decree  of  separation,  127. 
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Decrees—  Continued. 

On  suit  for  divorce,  127. 

Public  policy,  127. 

Duration  of  separation,  127. 

Vacation  on  reconciliation,  127. 
Decree  nisi^  128.  ' 

A  conditional  decree  which  may  be  made  absolute,  isS. 

Decree  absolute  dating  back,  128. 

In  Massachusetts.  128. 
Division  and  restoration  of  property : 

Describing  property.     Prayer  for  relief,  is8. 

The  decree,  128. 

Revision  of  decree,  128,  129. 

Effect  of  death  or  marriage  of  party,  129. 

Recovery  of  dower  on  divorce,  129. 

Assignment  of  dower  in  decree  of  divorce,  I89. 

Wife  must  recover  as  a  widow,  129. 

Including  dower  in  decree  for  alimony,  129. 
Custody  and  maintenance  of  cliildren : 

Duty  of  court  where  no  prayer,  129. 
The  order,  130. 
Selecting  a  custodian,  130. 
Custody  during  suit,  130. 
Custody  where  divorce  refused,  130. 
Order  for  maintenance,  131. 

Power  of  court  to  require  husband  to  pay,  131. 

Execution  of  order,  131. 

Pleadings  and  prayer,  131. 

Homestead  assigned  to  wife,  131. 

Amount  allowed,  131. 

Where  decree  contains  no  provision,  13T 

Modification  of  order,  132. 

Marriage  of  either  party,  132. 

Appeal : 

In  equity  cases,  132. 
In  code  states,  132. 
Special  statutes,  133. 
Final  orders,  134. 

Appeal  must  be  from  final  order,  134. 

Illustrations  of  final  orders,  134. 

Order  for  temporary  alimony,  134,  135,  136. 

Orders  as  to  children  and  property,  136. 

Order  adjudging  husband  guilty  of  contempt,  136. 
Review  of  evidence,  136. 

Questions  of  fact  and  weight  of  evidence,  136. 

Effect  of  lower  court  seeing  and  hearing  witnesses,  136. 

Where  evidence  is  conflicting,  137. 

Where  decree  is  based  on  findings  of  trial  judge  or  referee,  137. 

Effect  of  verdict  of  jury,  137. 
Decision,  modification,  and  reversal,  137,  138. 
Appellant  remarrying,  138. 
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Proceedings  te  vacate  decrees : 

Divorce  decrees  different  from  other  decrees,  158, 

Question  of  public  policy,  139. 

Statutory  prohibition,  139. 

Time  limit,  139. 

Where  divorce  is  obtained  by  fraud,  139. 

On  court's  own  motion,  139,  140. 

New  trials,  140. 

As  in  other  cases,  140. 

Exceptions  to  general  rules,  140,  141. 

As  to  certain  issues,  141. 
Opening  defaults,  141. 

To  protect  public  interests,  141. 

Liberality  in  opening  defaults,  141. 

Law  encourages  defenses,  141. 

Court's  discretion,  141. 

Where  defendant  had  no  notice,  142. 

Fact  of  plaintiff  marrying,  142. 

The  application,  142. 

Counter  affidavits,  142. 

Where  decree  set  aside,  142. 

Application  of  general  statutes,  142. 
Declaration  on  constructive  service,  142. 

Policy  of  opening  such  decrees,  142. 

Application  of  usual  statutes,  143. 

Code  provisions,  143. 

Special  statutory  provision,  144. 

Weight  of  authority,  144. 

Subsequent  marriage,  144. 

Death  of  one  of  the  parties,  144. 

Revision  expressly  prohibited,  144* 
Decrees  obtained  by  fraud,  144. 

The  applicant,  144,  145. 

The  allegations,  145. 

The  application,  145,  146. 

Collateral  attack,  146. 

Showing  defense,  146. 

Notice  of  application,  146. 

Necessary  parties,  146. 

Defenses,  146. 

Effect  of  vacating  decree,  147. 

Permanent  alimony  instead  of  vacating  decree,  147* 

DOCKET. 

See  cross  references,  148. 

DOUBLE   PLEADING. 
See  Duplicity. 

DOUBT. 

See  QrQSS  references,  148  ^ 
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Demand  of  dower : 

Necessity  of  demand,  15a 

At  common  law,  150. 

In  United  States,  150. 

Infants  and  divorced  persons,  150. 

Damages  for  retention,  151. 

Land  of  which  husband  did  not  die  seized,  ISI* 

Effect  of  failure  to  demand,  151. 
Sufficiency  of  demand,  152. 

Written  or  oral,  152. 

No  particular  formality,  152. 

Method  of  assignment,  152. 

Description  of  land,  152. 

Claiming  too  much  land,  i53« 

Specifying  time,  153. 

Signature  to  demand,  153. 

Place  of  demand,  153. 

Personal  service  of  demand,  154. 

Election  in  Orphans'  Court  a  demand,  154. 
Upon  whom  demand  must  be  made,  154. 

Tenant  of  freehold,  154. 

Tenants  in  common,  154. 

Obligee  in  a  bond  to  convey,  155. 

Where  tenant  is  out  of  state,  I5S* 

Foreign  corporations,  155. 

Tenant  for  years,  155. 

Agent,  155. 

Guardian  of  minor  heir,  155, 

Demand  continues  good,  I55« 
Who  must  make  demand,  155. 

Widow  personally,  155,  156. 

Agent,  156. 

Attorney,  156. 
Who  may  institute  proceedings : 
Widow,  156, 

Person  having  no  interest  in  land,  156. 
Widow's  assignee,  156. 
Proceedings  in  name  of  assignor,  156. 
Receiver,  157. 

Persons  having  interest  in  land,  157, 
Summons : 

Statutory  provisions,  157. 
Service  of  writ  of  dower,  157. 
Writ  of  summons  and  attachment,  SS7* 
Form  of  summons,  158. 
Description  of  land  in  summons,  isS* 
When  summons  returnable,  158. 
Proceedings  at  iaw : 

Writ  of  dower,  158. 

Recovery  of  possession  by  ejectment,  158, 

Proceeding  at  law  nearly  obsolete,  158. 

7  Encyc.  PI.  &  Pr.— 61.  961  Volume  nh 


INDEX. 

DOWER. 

Proe6«diii0t  It  Xtm^CofUinued. 

Summary  sututory  proceedings  now  asaal,  158. 
Proceedings  in  equity  or  under  the  codes,  158. 
The  precipe,  158, 

Writ  of  dower,  159. 

Issued  on  tWng  precipe,  159. 

When  the  writ  of  right  of  dower  issued,  159. 

Where  heir  sought  reassignment  of  dower  after  reaching  oUp 

jority,  159. 
Writ  of  admeasurement  of  dower,  159. 
Summons,  159. 
Parties,  159. 

Plaintiffs,  159. 

Widow,  heir,  or  tenant,  159^ 
Assignee,  160. 
Defendants,  160. 

Tenant  of  freehold,  i6a 
Tenant  for  years,  160. 

Land  purchased  at  admeasurement  sale,  i6(X 
Tenants  of  fee,  160. 
Without  renting  to  tenant,  160. 
Defendant  a  minor,  160. 
Vendee  under  contract  for  deed,  i6a 
Under  statutory  provisions,  161. 
Land  in  parcels,  161. 
Present  owner,  161. 
Esscin,  161. 
View,  161,  162. 
Imparlance,  163. 
Grand  and  petit  cape,  i6a. 
The  declaration,  162. 

Form  at  common  law,  i6s« 
Statutory  changes,  162. 
Dower  after  divorce,  162. 
Necessary  averments,  163. 
Marriage,  163. 

Seisin  and  title  of  husband,  163. 
Description  of  property,  163. 
Sufficient  certainty,  163. 
Metes  and  bounds,  163. 
Several  parcels,  163. 
Demand,  164. 
Pleas,  164. 

How  defendant  may  plead,  164, 
In  abatement,  164. 

Separate  tracts,  164. 
Non*tenure  and  disclaimer,  164. 
That  the  husband  was  an  alien,  164, 
In  bar,  164. 

Denial  of  marriage,  164. 

Elopement  and  adultery  of  demandant,  164. 
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ProceMllngs  at  \im^Continued, 

Failure  to  make  demand,  i64« 
Retention  of  deeds  and  evidences  of  title,  164. 
That  dower  has  been  assigned  and  accepted,  165* 
Acceptance  of  devise  in  lieu  of  dower,  165. 
Relinquishment  of  right,  165. 
Divorce,  165. 

Plea  ne  unques  que  dower,  165. 
Other  pleas  not  at  bar,  166. 
Replication,  166. 

Plea  ne  unques  accouple^  166. 
To  plea  of  elopement  and  adultery,  166. 
To  plea  that  husband  was  an  alien,  166. 
Trial,  166. 

Trial  to  jury,  166. 

Reference  to  bishop  at  common  law,  167. 
Issue  as  to  marriage,  167. 
Right  to  open  and  close,  168. 
Verdict,  167. 

General  or  special,  167. 
Sum  in  lieu  of  dower,  167. 
Verdict  in  favor  of  one  defendant,  167. 
Wife's  adultery,  167. 

In  cases  where  damages  may  be  recovered,  167. 
Judgment,  167. 

Recovery  of  widow's  third,  167. 
Judgment  against  whom,  168. 

Judgment  for  seizing  and  for  damages  distinct,  168. 
Writ  of  seizin,  168. 

Sheriff's  process,  168. 
Ouster  of  tenants,  168. 
Scire  facias  t  168. 
Admeasurement,  169. 
By  sheriff,  169. 
By  commissioners,  169. 
Notice  of  proceedings,  169. 
The  decree,  169. 

Where  commissioner  is  not  necessary,  169. 
Commissioner  should  be  instructed,  169. 
Return,  169. 

Description  of  property,  169,  170. 
Sum  in  lieu  of  dower,  170. 
Writ  of  inquiry  for  damages,  170. 

Assessment  for  damages  by  same  jury,  170. 
When  writ  of  inquiry  issues,  170. 
Where  tenant  dies,  170. 
Where  declaration  is  inadequate,  170. 
Vacating  assignment.     Reassignment  of  dower,  170,  171. 
Costs,  171. 
Ei«ctment  for  dower. 

See  title  Ejbctment  in  this  index. 
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Recovery  of  dower  by  civil  actioa,  t7l» 
Nature  of  such  action*  171. 
Action  resembles  suit  in  equity,  171. 
Costs,  171. 
ProeMtfings  in  eqvtty : 
Jurisdiction,  171. 

The  early  rule,  171. 
Grounds  of  equity  jurisdiction,  17a. 
Concurrent  jurisdiction  in  equity  and  law,  173,  174. 
Equity  jurisdiction  not  confined  to  direct  proceedings,  175, 1761 
Injunctions,  176,  177. 
Assignment  in  other  proceedings,  177. 
Parties,  177. 

Plaintiffs,  177. 
Widow,  177. 
Widow  and  infant,  177. 
Where  widow  marries,  177. 
Heir  or  owner  of  land,  177. 
Action  by  heirs,  177. 
Widow  and  heirs  may  join,  I77i» 
Creditors  of  widow,  178. 
Defendants,  178. 

All  adverse  parties.  178. 
Married  women,  178. 
Where  widow  assigns  dower,  178. 
Administrator  of  deceased,  178. 
Where  legal  title  is  held  in  trust,  178. 
Assignee  of  a  mortgage,  178. 
Trustees,  178. 
Creditors,  179. 

Where  the  land  has  been  sold  in  separate  tracts,  179. 
Tenant  under  lease,  179. 

Parties  who  have  had  title,  but  have  conveyed  interest,  180. 
The  bill  or  petition,  180. 

Should  allege  all  facts  essential  to  right,  iSa 
Showing  remedy  at  law  inadequate,  180,  l8l. 
Allegation  of  widowhood,  181. 
Showing  seizin  and  title,  x8x. 
Alleging  demand,  181. 
The  answer,  181. 

Conformity  to  chancery  practice,  i8x« 
Legal  or  equitable  defenses,  i8x. 
Defense  of  release,  181. 
Showing  assignment  by  widow.  x8x. 
Bona  fide  purchaser,  182. 
Setting  up  several  defenses,  183. 
The  trial,  182. 

According  to  chancery  practice,  xSa. 
Granting  reference,  182. 
Issues  to  the  jury,  182. 
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Proceedings  in  %^^^  Continued, 

Where  right  to  dower  raised  by  answer,  t82,  183. 
The  decree,  183. 

Right  to  an  admeasurement  of  dower,  183. 
Interlocutory  as  to  admeasurement,  183. 
Final  decree,  183. 

Where  commissioners  report  an  allotment,  i83« 
Decree  appointing  commissioners,  183,  184. 
Awarding  sum  in  lieu  of  dower,  184. 
Decree  should  contain  specific  directions,  184,  185. 
Report  of  commissioners,  185. 

Describing  lands  with  certainty,  185. 
Showing  that  commissioners  took  oath,  185. 
Confirmation  of  report.     Reassignment,  r8s* 
Assignment  inadequate  or  improper,  185. 
Proceedings  to  obtain  reassignment  by  original  bill,  185. 
Bill  of  review,  185. 

Where  money  has  been  assigned  in  lieu  of  dower,  185. 
Right  of  possession,  185. 
Costs,  185. 

Discretion  of  court,  l85« 
Allowance  to  widow,  185. 

Where  defendant  refused  to  assign  or  delayed  proceedings,  186. 
In  a  friendly  contest,  186. 
Summary  statutory  proceedings: 
Jurisdiction,  186. 

What  courts  have  jurisdiction,  186. 
Whether  jurisdiction  exclusive  or  concurrent,  187. 
Right  to  take  matter  into  court  of  chancery,  187. 
Object  of  such 'provisions,  187. 
Orphans'  Court  in  Pennsylvania,  187. 
Where  the  husband  has  left  a  will,  187. 
Intestate  a  tenant  in  common,  187. 

Where  land  was  held  by  person  in  adverse  possession,  187. 
Probate  courts  in  Connecticut,  188. 
Nature  and  extent  of  jurisdiction,  188. 

Where  the  applicant's  right  to  dower  is  disputed,  188. 
The  different  doctrines,  188^ 
Ouster  of  jurisdiction,  t88. 
Jurisdiction  to  make  assignment  and  to  determine  right, 

189,  190,  191. 
Assignment  irrespective  of  right,  191,  192. 
Where  the  husband  did  not  die  seized,  192. 

Probate  court's  jurisdiction  usually  limited  to  such  cases, 

192. 
Mortgaged  lands,  193. 
Husband  seized  and  possessed,  193. 
Where  the  land  has  been  alienated  by  the  heirs,  193. 
Where  assignment  cannot   be   made  by  metes  and   bounds, 

193- 
Where  applicant's  right  is  equitable.    Equitable  defenses,  194. 
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Necessity  of  resorting  to  court  of  equity,  194. 

Husband  equitable  owner,  194. 

Widow's  assignee,  194. 

Equiuble  defenses,  194,  195- 
Power  to  award  damages  and  mesne  profits,  195. 
Pendency  of  proceedings  in  another  court,  196. 
No  ouster  of  probate  jurisdiction,  196. 
Object  of  proceedings  the  same,  196. 
Where  lands  lie  in  two  or  more  counties,  196. 
Jurisdiction  of  probate  courts,  196. 

In  order  to  avoid  multiplicity  of  suits,  196. 
Consent  to  jurisdiction,  197. 
Who  may  object  to  jurisdiction,  197. 
Parties,  197. 

Plaintiffs,  197. 

Persons  authorized  by  statute,  197. 

Assignee  or  other  person  interested,  197, 
Defendants,  197. 

Heirs,  197. 

Executor  or  administrator,  197. 

Other  persons,  198. 
The  application,  198. 

Stating  facts  to  give  court  jurisdiction,  I98i, 
Failure  to  deny  dispute,  198. 
Security  for  costs,  198. 
Necessary  averments,  198,  199. 
Description  of  lands,  199. 
Notice  of  application,  199. 

Necessity  of  giving  notice,  199,  aoa 

Collateral  attack,  200. 

Where  heirs  were  infants,  201. 

Tenant  without  notice,  but  subsequently  in  court,  30i. 

Presumption  of  notice,  201. 

Sufficiency  of  notice,  aoi. 

No  general  rule;  compliance  with  statute,  201. 

Notice  in  writing,  201. 

In  name  of  applicant,  2oa« 

Notice  to  serve,  202. 

Substitution  among  commissioners.     Further  notice,  202. 

Collateral  attack,  202. 
Who  should  be  served  with  notice,  203. 

All  persons  adversely  affected,  202. 

Personal  representatives,  203. 

Representative's  interest  in  land,  203. 

Temporary  administrator,  204. 

Where  widow  seeks  dower  out  of  land  alienated  by  h^^ 
band,  204. 

Heirs,  204. 

Tenant  of  freehold,  204. 
Answer,  204. 
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Summary  tbdlrtory  \it^w^fk%%— Continued, 

Legal  or  eqaitable  defense,  204. 

Where  answer  raises  issue  as  to  title,  204. 

Answer  by  guardian  of  minor  heirs,  204. 
Order  appointing  commissioners.  204,  205. 
Notice  by  commissioners  of  time  of  assignment,  205. 
Report  of  commissioners,  205. 

Notice  of  motion  to  confirm  commissioners'  report,  20S 
Confirmation  of  report,  206. 

Confirmation  by  court,  206. 

Objection  by  executors  or  heirs,  206. 

Proper  time  to  object,  206. 

Recording  the  report,  206. 

Affidavits  to  sustain  objections,  206. 

Contradiction  or  explanation  of  report,  206. 
Vacating  report.     Reassignment,  207. 

When  report  vacated,  207. 

Excessive  allotment,  207. 

Two  sets  of  commissioners  filing  reports,  207. 

Court  not  bound  by  report,  207. 

Petition  for  reassignment,  207. 

Causes  for  setting  aside  report,  207. 
Appeal,  207. 

Right  to  appeal,  207. 

Trial  de  novo,  iorj. 

Who  may  appeal,  208. 

Notice  of  appeal,  208. 

When  no  appeal,  208. 

Writ  of  error.  208. 

DRAINAGE. 

Scope  of  the  article,  209. 

Distinguishing  features  of  the  various  systems,  209. 
Testing  legal  existence  of  drainage  district,  210. 
Collateral  attack,  210. 
On  application  for  judgment,  210. 
Extension  of  boundaries,  210. 
Quo  warranto t  210. 

Sole  method  of  testing  existence  of  corporation,  210. 
.  Joinder  of  improper  matters,  211. 
Sufficiency  of  allegations,  211. 
Surplusage,  211. 
Admissions  by  demurrer,  211. 
Sustaining  demurrer.     Harmless  error,  2ii. 
Writ  abated  on  demurrer,  211. 
Jurisdiction  of  appeal  from  judgment,  211. 
Petition,  211. 

First  steps  in  proceedings,  211. 
Foundation  of  jurisdiction,  211. 
Description  of  proposed  drain,  etc.,  2II. 
Subsequent  irregularities,  212. 
Sufficiency  of  petition,  212. 
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Filing  in  court,  212. 

Failure  to  indorse,  212* 

Admittiac  new  parties,  ail. 

Dismissal  of  petition,  aia. 
Notice  and  hearing,  212* 

Notice  to  parties  and  opportunity  to  be  heard,  21a. 

Notice  jurisdictional,  212. 

Notice  of  adjournment,  213. 

Notice  to  owner  or  occupant  of  land,  2x3. 

Defective  notice,  213. 

Effect  of  no  notice  whatever,  213. 

Estoppel  of,  by  petitioner,  213. 

Proof  of  notice,  213. 

Waiver  by  appearance  and  remonstrance,  213* 

Second  notice.  213. 

Failure  to  notify  another  party,  213. 

Notice  to  follow  and  not  to  precede  petition,  213* 

Nunc  pro  tunc  entry  showing  notice,  213. 

Procedure  after  notice,  2x3,  2x4. 

Naming  commissioners,  2x4. 
Assessment  of  benefits,  214. 

According  to  actual  benefit,  8X4. 

Describing  each  tract,  214. 

Void  descriptions,  214. 

Misdescription  corrected  in  actions  to  enforce,  2x4. 

Specification  of  amounts  assessed,  2x4. 

Stating  name  of  owner,  2I4« 
Report  of  commissioners,  214. 

Duty  of  commissioners,  214. 

Failure  to  report  in  time,  8X4. 

Filing  report,  214. 

Failure  of  clerk,  2x5. 

Extension  of  time,  215. 

Substantial  compliance  with  statute,  2X5* 

Passing  upon  preliminary  questions,  2x5. 

Stating  time  and  place  of  meeting,  2x5. 

Trifling  discrepancy,  215. 

Correction  after  expiration  of  term,  215. 

Correcting  clerical  error,  215. 

Proceedings  on  contested  report,  2x5. 
Remonstrance,  2x5. 

Provision  of  statute  for  filing,  215. 

Remonstrance  for  mere  irregularity,  2x6. 

Remonstrance  by  two  thirds,  2X6. 

Remonstrance  against  report  of  commissioners,  ai6b 

Who  may  remonstrate,  2X6. 

Verification,  216. 

Time  for  filing,  216. 

Sickness  no  excuse,  217. 

Remonstrance  constitutes  appearance,  317 

Burden  of  proof,  217. 
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Stricti  juris ^  217. 
Confined  to  grounds  stated,  217. 
Statement  of  grounds,  217. 
Time  for  making  objections,  2x7. 
Irrelevant  matters,  217. 
Withdrawal  of  a  joint  remonstrant,  217. 
Costs,  217. 

^uHc pro  tunc  entry,  218. 
Effect  of  withdrawal  of  remonstrant,  218. 
Remonstrant's  success  on  appeal,  2i8. 
Review  of  proceedings,  218. 
By  appeal,  218. 

Constitutional  right,  218. 
Statutes  providing  for,  218,  219. 
By  certiorari,  219. 

Used  in  many  jurisdictions,  219. 
Not  a  substitute  for  quo  warranto^  219. 
Confined  to  what  cases,  219,  220. 
What  proceedings  quashed,  219,  220. 
Instances  of  fatal  irregularities,  220. 
Joinder  of  plaintiffs,  220. 
Is  a  discretionary  writ,  220. 
Laches  and  estoppel,  220. 

Establishment  of  drain  distinguished  from  assessment,  220. 
Excusable  delay,  220. 
Separate  proceedings,  221. 
Petitioner  without  interest,  221. 
Harmless  irregularity,  221. 
On  collateral  attack,  221. 
Mere  irregularities,  221. 
No  appointment  of  guardian  ad  litem,  221. 
Motion  in  the  cause,  221. 
Action  for  obstructing  ditch,  221. 
Defending  action  for  assessment,  222. 
Jurisdictional  defects,  222. 

Overthrown  on  collateral  attack,  222. 

Bill  for  injunction,  222. 

Averment  of  want  of  notice,  222. 

Improper  joinder  of  plaintiffs,  222. 

Waiver  of  jurisdictional  defect,  222. 

Estoppel,  222. 

Removal  of  cloud  on  title,  222. 

Bill  to  set  aside  assessment,  22a. 

Bill  to  restrain  tax  sale,  222. 

Requisite  averments  in  bill,  223, 

Joinder  of  plaintiffs,  223. 

Joinder  of  defendants,  223. 

Complaint  and  answer,  223. 
Collection  of  assessments,  223. 
The  remedy,  223. 
Trial  by  jury,  223. 
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Assessment  against  highway,  223. 
Lien  on  railroad,  223. 
Party  plaintiff,  224. 
Necessary  allegations,  224. 
Defenses^  225. 

DRUGGISTS. 

Indictment,  226. 

General  requisites,  226. 
Statute  must  be  specifically  applied,  226. 
Duplicity,  226. 
Joinder  of  defendants,  226. 
Civil  actions,  226. 

When  action  lies,  226. 
Nature  of  action,  227. 
Necessary  allegations,  227. 

All  elements  making  up  right  of  action,  227. 

Allegations  of  negligence,  227. 

Action  against  both  master  and  servant,  227. 

Reliance  on  defendant's  representations,  227. 

Selling  chloroform  to  minor,  227. 

Failure  to  label  drug  "  poison,"  227,  228. 

Contributory  negligence,  228. 
Survival  of  action,  228. 

DRUNKENNESS. 

As  cause  for  divorce.     See  Divorce. 

As  disorderly  conduct.    See  Disorderly  Conduct;  Disorderly  Houses. 

The  complaint,  229. 

Charging  person  with  offense,  229. 

Following  language  of  statute,  229. 

Common  drunkard,  229. 

Pei'son  found  intoxicated,  229. 

Alleging  former  conviction,  23a 
The  indictment,  230. 

General  requisites,  230. 

Alleging  former  conviction,  23a 

Charging  publicity  of  offense,  2301 

Places  held  to  be  public,  230. 

Amendments,  231. 

DUELLING. 

Duel  resulting  fatally,  232. 
Indictment  of  deceased  person's  second,  232. 
Sending,  accepting,  or  carrying  challenge,  232. 
Jurisdiction  of  offense,  232. 
Consent  to  act  as  second,  232. 
Indictment  for  leaving  state  to  fight,  233. 
Requisites  of  indictment,  233. 
For  sending  challenge,  233. 

Showing  that  challenge  was  perfected,  233. 
Question  for  jury,  233. 
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Sufficient  averment  of  challenge,  233. 
Setting  out  the  challenge,  233. 
Verbal  challenge,  233. 
Provoking  challenge,  233. 
Place  of  fighting.  234. 
Indictment  for  carrying  challenge,  234. 
Scienter,  234. 
Residence  of  challenger,  234. 

DUPLICITY. 

In  indictments  for  embeszlement.    See  Embezzlement. 

In  indictment  for  disturbing  meetings.    See  Disturbing  Meetings. 

In  indictment  for  keeping  disorderly  house.     See  Disorderly  Houses. 

In  indictment  for  suffering  escape.    Sec  Escape,  Prison  Breaking,  Rescue. 

Nature  and  extent,  236. 

Duplicity  defined,  236. 

Effect  of  default,  236. 

Evasion  of  the  rule  against,  236. 

Assigning  several  breaches,  236. 

Limitation  of  the  practice,  236. 

Statutes  permitting  double  pleading,  336. 

Leave  to  plead  double,  236. 
Duplicity  in  the  declaration,  237. 

The  general  rule,  237. 

When  declaration  duplicitous,  337. 

Under  the  codes,  237. 

Immaterial  matters,  237. 

Allegation  descriptive  of  cause  of  action,  338. 

Facts  tending  to  same  point,  238.  * 

Duplicity  in  the  plea,  238. 

When  plea  bad  for  duplicity,  238. 

Alleging  performance  and  excuse  for  nonperformance,  239. 

Alleging  justification,  239. 

Plea  by  executor,  239. 
■  Answer  under  the  code,  239.    • 

Defense  in  bar  in  abatement  or  in  both,  239« 

Effect  of  matters  ill  pleaded,  239. 
Plea  rendered  double,  239. 
Bad  plea  of  tender,  239. 
Reference  to  structure  as  well  as  subject  matter.  339. 

Plea  in  abatement,  240. 

Test  of  duplicity,  240. 

Answers  in  code  pleading,  240, 
Facts  converging  to  one  point,  240. 

Numerous  facts  for  one  defense,  34a 

In  action  of  trespass,  240^ 

Set-off,  240. 

Duress,  240. 

Usury  and  payment,  341. 
Matters  of  inducement,  241. 
Immaterial  matters.    Surplusage,  241. 
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DUPLICITY— an/fnti/^. 

Duplicity  in  the  replication  and  snbseqnent  proceedings,  241. 
In  the  replication,  241. 

General  rules  applicable,  24I. 

Assignment  of  two  breaches,  041. 

Joint  promise  and  release,  043- 

Matters  divisible,  343. 

Several  facts  to  one  point,  243. 

Cnmulative  denial,  243. 

Denial  of  several  facts  disjunctively,  242. 

Immaterial  facts.     Inducement,  242. 
Pleadings  subsequent  to  replication,  343. 
Objection  for  duplicity.     How  taken,  345. 
Special  demurrer,  343. 
Sttflciency  of  demurrer,  344. 
Under  codes  and  statutes,  344. 
Motion  to  strike  out,  244. 

DURESS  AND  COMPOUNDING   FELONY. 
DupHcitous  plea  of  duress.     See  DUPLICITT. 

m: 

Who  may  plead,  245. 

Party  against  whom  duress  exercised,  345. 

Strangers  and  coactors,  245. 

Obligor  and  obligee,  245. 

Grantor  and  grantee,  845. 

Grantee  of  lessee  and  lessor,  345. 

Purchaser  and  creditors  of  seller,  345. 

Parent  and  child,  346. 

Husband  and  wife,  246. 

Principal  and  surety,  246. 

As  to  promissory  notes,  346. 

Where  statutory  principles  interpose,  346. 

Upon  bonds,  246. 

Indorsers  and  makers  of  notes,  246,  347. 
Necessity  of  special  plea,  247.  * 
Pleading  duress  in  equity,  347. 
Setting  out  facts,  247. 
Use  of  the  word  "duress,"  247, 
Unlawful  imprisonment,  248. 
Coercion  of  wife  by  husband  1  348. 
Duress  of  goods,  248. 
Code  pleading,  248. 
Unnecessary  detail,  348. 
Sufficiency  of  plea,  848. 

Imprisonment,  348. 

Per  minas,  248. 

Fear  of  bodily  harm,  349. 

Attachment  of  corporate  property,  349. 

Allowance  of  supplemental  pleadings  to  show  actnal  execution 
of  threat,  249. 

Should  contain  all  necessary  requisites,  349. 
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DURESS  AND  COMPOUNDING  FELONY. 
'^Xtm— Continued, 

Plea  against  bond,  249. 

Plea  against  co-obligor,  249. 

Plea  by  father  to  avoid  bastardy  bond  for  son,  249. 

Wife  averring  duress  of  husband,  S50. 

Action  on  note.     Notice  to  assignee  of  note,  250. 

Action  to  set  aside  deed,  250. 

General  averments,  250. 

Construction  of  pleading,  8S0. 

Surplusage,  250. 

Sufficiency  of  averments,  250. 

Compulsory  execution  of  promissory  note,  asi. 

Procurement  of  goods  by  duress,  951. 

Threat  to  produce  bankruptcy  proceedings,  251. 

Threatened  sale  of  property  under  void  execution,  851. 

Verification  of  plea,  251. 

Amendment  of  plea,  251. 

Cure  of  defective  allegation  by  answer,  251. 

Questioning  sufficiency  of  complaint  for  first  time  on  appeal,  251. 

Replication  avoiding  plea,  251. 

Aider  by  verdict,  252. 

Defendant  at  large,  252. 

Necessity  of  avoiding  plea  of  duress,  251* 

Early  practice  at  common  law»  252. 
Efifect  of  plea,  250,  251,  252. 
Instructions,  252. 
Findings,  252. 
Compounding  felony : 

Right  to  plead,  253. 

Form  of  plea,  253. 

Necessary  parties  to  bill  to  cancel  note,  253* 

Action  on  assigned  bond,  253. 

Sufficiency  of  pleading  to  admit  proof,  253* 

Showing  commencement  of  prosecution,  253* 

Sufficiency  of  affidavit  of  defense,  253. 

Sufficiency  of  plea,  253. 

Showing  prosecution  was  threatened,  253,  254. 

Insufficiency  of  plea  of  threats,  254. 

Sufficiency  of  allegations  of  threats  to  authorise  Instructions  thereon, 

254. 
Instruction  confining  defense  to  proof  of  express  agreement,  854. 
Showing  that  crime  had  been  actually  committed,  254. 
Averment  of  agreement  to  stifle  prosecution,  254. 
Necessity  of  averment  of  knowledge  of  crime,  854. 
Pleading  in  justice's  court,  255* 
Sufficiency  of  answer  to  show  compounding  of  felony,  8S$« 

Effect  of  demurrer  to  answer  denying  crime,  955. 
Showing  means  taken  to  prevent  prosecution,  8$5. 

DUTIES. 

See  cross  reference,  256. 
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EASEMENTS. 

Ejectment  c^neeming  easements.     See  EjBCTM HIT* 
Action  based  on  injury  to  easement,  2561. 
Who  may  maintain  action,  256. 

Parties  in  possession,  256. 

Master  and  servant,  256. 

Action  by  agents,  2561. 

Tenant  at  will,  256. 

Reversioner,  257. 

Act  injurious  to  tenant,  tS7« 

Ancient  lights,  257. 

Lessor,  257. 
Form  of  action,  257. 
Declaration,  petition,  or  complaint,  258. 

How  ownership  alleged,  258. 

Description  of  easement,  258. 

Allegations  of  injury,  258. 

Allegations  of  damage,  258. 

Public  highway.     Private  way,  258. 

Obstruction  of  view,  258. 
Easement  as  a  defense,  258. 

To  be  specially  pleaded,  258. 
Particularity  required,  259. 
Easement  must  be  defined,  259 
Pleading  public  highway,  259. 
Easement  created  by  agreement,  259^ 
Right  of  way  over  plaintiff's  lands,  25^ 

ECCLESIASTICAL  PRACTICE. 
See  DivoBCB. 

EJECTMENT. 

As  a  remedy  ff  iandnmer  in  t^ndemnatian  proceedings.     See  EicmXT 

Domain. 
Equitable  title  in  ejectment.     See  Eqititablb  Dkpensss. 
PdlaiBw,  264. 

Hiilsry  #f  tiM  acttMf  264,  265,  266. 
Tw%  no46fii  acuM  w  ^#6taMiit,  266. 
Fff  winl  tbtaft  tiM  acttM  will  Ha  s 

Governed  largely  by  statute,  267. 
Rule  at  common  law,  267. 
Only  for  incorporeal  hereditaments,  i67« 
Where  right  of  entry  exists,  267. 
Right  to  erect  mill-dam,  267. 
Land  below  high-water  mark,  267« 
Exceptions  to  general  rule,  267. 
Tithes,  267. 
Commons,  267. 
Fisheries,  267. 
Accretions  and  relictions,  268. 

974  Volomc  VII, 


INDEX. 

EJECTMENT. 

For  what  tbinit  the  action  wlil  ^^b^Omtinued. 
Buildings  and  parts  of  buildings,  a68« 
Building  without  more,  268. 
House  and  garden*  268. 
Portion  of  building,  268. 

Second  story  of  house,  room,  or  chamber,  etc.,  268* 
Stalls  in  barn,  268. 
Chapels  and  churches,  268,  269. 
Fixtures,  269. 

Chattels  annexed  to  land,  269. 
Herbage,  grass,  and  aftermath,  269. 
Pannage,  269. 

Land  subject  to  easement,  269. 
The  general  rule,  269. 
Highways,  roads,  and  streets,  270. 

Right  of  landowner  to  maintain  ejectment,  270,  271* 
Land  dedicated  by  proprietors  of  town,  270. 
Toll  road,  27a 
Grazing,  271. 
Use  of  road,  271. 
Stall  in  street,  271. 

Possession  wholly  inconsistent  with  easement,  271. 
Recovery  subject  to  easement,  271. 
Fee  of  lands  acquired  by  municipal  corporation,  37l« 
Land  dedicated  to  particular  purpose,  271. 
Land  under  water  and  watercourses,  273. 
Mines  and  mining  rights,  272. 
Ejectment  maintainable,  372. 
Boilary  of  salt,  272. 
Where  grant  a  mere  license,  273. 
Parol  license  and  entry  thereunder,  373. 
Mere  incorporeal  privilege,  273, 
The  main  question  in  these  cases,  273. 
Oil  and  oil  wells,  273. 

General  rule  as  to  mines  applied,  273. 
Where  possession  is  taken  under  lease,  273* 
Gas  wells,  274. 
Orerhanging  roofs  and  cornices,  274. 
Lands  impressed  with  character  of  personalty,  274. 
To  compel  payment  of  money  charged  on  land,  274. 
Against  contractor  refusing  to  allow  owner  to  enter  house,  274. 
For  wiMt  tUnft  tho  action  will  not  Ho : 
In  general,  275. 
Rights  and  privileges,  275. 
License  to  make  interments,  375« 
Privilege  of  erecting  machines  on  land,  075. 
Ferry  franchise,  275. 
Wharves  and  wharfage  rights,  275,  276. 
Easement,  276. 

The  genera!  rule  as  to  easements,  376. 
Lands  condemned  by  railroad,  276. 

975  Volume  VIL 


INDEX. 

EJECTMENT. 

For  what  things  the  action  wili  not  Xk'^—Coutinuid* 

Highways,  roads,  and  streets,  276. 
Party  walls,  277. 

Failure  to  convey  property  agreed  to  be  sold,  277. 
Life  estate  after  death  of  tenant,  277. 
Allotment  of  homestead  exemption,  277. 
Who  can  maintain  the  action : 

Person  having  right  to  possession,  277. 
Aliens,  277. 
Felons,  278. 
Indians,  278. 

Assignees  of  bankrupts  or  insolvents,  278. 
Person  discharged  in  insolvency,  279. 
Under  award  of  arbitrators,  279. 
Copartners,  279,  280. 

Corporations,  280.  * 

May  maintain  ejectment,  280. 
The  state  as  a  corporation,  28a 
Foreign  corporations,  280. 
Municipal  corporations,  280. 

As  to  streets  and  highways,  28a 
Removal  of  obstructions,  280. 
Trustees  of  towns,  280. 
Lands  dedicated  but  not  accepted,  a8o. 
Turnpike  in  control  of  private  corporation,  28a 
Land  dedicated  to  public  use,  281. 
Overseers  of  the  poor,  281. 
Where  municipality  has  only  easement,  281. 
Ejectment  against  county  or  city,  282. 
Land  improperly  taken  by  municipality,  282. 
Devisees  and  legatees,  282,  283. 

Devisee  of  freehold  interest,  282. 
One  claiming  under  devisee,  282. 
Vacant  land,  282. 
Land  in  another  state,  282. 
Disclaimer,  282. 
Legacy  of  term  of  years,  283. 
As  both  devisees  and  heirs,  283. 
Dower,  283. 

Rule  at  common  law,  283. 
In  modern  practice,  284. 

Ejectment  in  place  of  real  action,  884* 
Action  brought  before  assignment,  284. 
Equitable  estate,  284. 
Statutory  authority,  284. 
Substitution  of  action  of  ejectment,  a84» 
Description  of  land,  284. 
Action  by  divorced  widow,  284. 
Parties  defendant,  284. 
Assignee  of  dower  right,  285. 
Grantee  or  bolder  Qf  rent  charge,  285. 
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EJECTMENT. 

Who  can  maintain  tlie  uXiWi— Continued. 

Guardians,  286. 

Action  in  guardian's  own  name,  286. 

Guardians  by  nature  and  for  nurture,  286. 

Guardians  in  socage  and  testamentary  guardians,  286. 

What  guardian  must  prove,  286. 

Statutory  powers  of  guardians,  286, 

Action  by  infant  by  next  friend,  286, 
Heirs,  287. 

May  maintain  ejectment,  287. 

Heir  of  devisee,  287. 

Where  land  not  paid  for  by  ancestor,  287. 

Decree  in  chancery  petition  suit,  287. 

Heirs  of  surviving  trustee,  287. 

Heirs  of  grantor  of  land  subject  to  rent  charge,  287. 

Action  against  widow,  287,  288. 

Fraudulent  deeds  of  executors,  288. 

Respective  rights  of  heirs  and  personal  representatives,  288. 
Husband  and  wife,  288. 

Rule  at  common  law,  288,  289. 

Effect  of  modern  legislation,  289,  290. 

Marriage  of  female  lessor,  290. 

Ejectment  against  vendee  of  husband  and  wife,  89(X 

Effect  of  divorce,  290. 
Infants,  290. 

Infant  conveying  lands  during  minority,  290. 

Infant  2k.  feme  covert ^  290. 

Where  infant  is  married,  290. 

Second  conveyance  after  attaining  majority,  290. 

Intention  to  disaffirm,  290. 

Notice  to  quit,  291. 

Where  land  has  been  leased  without  authority  of  guardian,  291. 
Lunatics,  29^. 

Owners  of  land  improperly  taken  under  condemnation  proceedings, 

291. 
Personal  representatives,  291. 
Rule  at  common  law,  291. 

Sufficiency  of  title  to  maintain  action,  291. 

Land  subject  to  annual  rent,  291. 

Ouster  before  or  after  death  of  intestate,  292. 

Land  converted  into  personalty,  292. 

Where  executrix  has  assented  to  bequest,  292. 

Estates  pur  autre  vie^  292. 

Nonresidence  of  heirs,  292. 
Under  a  will,  292. 
Under  statute,  293. 
Coexecutors,  294. 
Purchasers  at  execution  sales,  294. 
Ejectment  maintainable,  294,  295. 
Against  stranger,  295. 
Against  mortgagor,  295. 
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EJECTMENT. 

WlM  can  maiateki  (he  w^^^Mk^Continuid. 

Purchasers  at  tax  sales,  295. 
Receivers,  395. 
Remaindermen,  295. 
RcTersioners,  295. 

Actions  against  tenants  holding  over,  29s. 

Waste  by  life  tenant,  295. 

Breach  of  condition  subsequent  in  deed,  296. 
Ejectment  maintainable,  296. 
Mere  contract,  296. 
Estate  dedicated  to  charitable  use,  996. 

Entry  or  demand,  296. 

Rule  at  common  law,  296. 

Assignees  of  reversion,  297. 

Grant  of  land  subject  to  annual  rent,  298. 
Tenants  for  years,  life,  tail  or  fee,  298. 

General  rule  stated,  298. 

Lessor,  lessee,  and  underlessee,  298. 

Necessity  of  entry,  298. 

Effect  of  fraud  in  lease,  298. 

Tenants  at  sufferance,  299. 

Tenants  at  will,  299. 
Tenants  by  curtesy,  299. 
Trustees  and  cestui  que  trusty  999. 
Widows,  298. 

Warrant  and  survey  of  land,  300. 
Certificate  of  entry  of  public  land,  300. 
Principal  and  agent,  300. 
Township  trustees,  300. 
Board  of  education,  300. 
Commissioners  of  land  office,  ^oa 
Adverse  possession,  301. 
Who  eaniHit  maiirtain  the  aetion : 
Persons  in  possession,  301. 
Execution  debtor,  301. 
Tenant  ejected,  301. 
Other  examples,  301 
Who  may  be  siied  : 

Actual  occupant  of  premises,  301. 

Where  premises  are  actually  occupied,  301. 

General  rule,  301,  302. 

Personal  occupancy  unnecessary,  302. 

Claimants  under  unrecorded  tax  titles,  309. 

Servants  and  employees,  303. 

Person  in  possession,  303. 

Church  edifices,  303. 

Clergymen,  303. 

Officers  and  agents  of  the  United  States,  903. 

Persons  in  possession,  304. 

Landlord  and  tenant,  304. 
Where  premises  are  not  actually  occupied,  305. 
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EJECTMENT. 

Who  may  be  wix^A— Continued. 

Administrators,  305. 
Corporations,  305. 
Husband  and  wife,  305. 

Law  unsettled,  305. 

Where  title  is  in  wife,  305,  30G. 

Where  title  is  in  husband,  306. 

Homestead,  306. 
Infants,  306. 
Receivers,  306. 
Remaindermen,  307. 
Tenant  by  curtesy,  307. 

Party  claiming^  under  fraudulent  instrument,  307. 
Party  claiming  to  operate  oil  wells,  30^. 
WIni  may  be  let  in  to  defend : 

Historical  discussion,  307,  308. 
Meaning  of  the  term  landlord,  308,  309. 
General  principles,  309. 

Technical  relation  of  landlord  and  tenant,  309. 

Privity  of  interest,  309. 

Party  claiming  under  adverse  title,  309,  310. 

Discretion  of  court,  310. 

Improper  admission  of  defendant,  310. 

What  must  be  shown  to  court,  310. 

Vacant  lands,  310. 

Person  many  years  in  possession,  310. 

Lessor  claiming  no  more  than  interest  of  tenant,  31a 

Good  faith,  310,  311. 

Landlord  alone,  311. 

After  judgment  against  tenant,  311. 

Landlord  defending  in  tenant's  name,  311. 
Infants,  311. 
Husband  and  wife,  311. 
Mortgagor  and  mortgagee,  312. 

Tenants  in  common,  joint  tenants,  and  coparceners,  318. 
Joinder  of  eautet  and  parties : 
Joinder  of  causes,  31a. 

General  rule  stated,  319. 

Several  parcels  of  land,  312. 

Several  trespassers,  312. 

Severance  by  defendants,  313. 

Rule  not  uniform,  313. 

Apartments  in  same  building,  313. 

Consolidation  of  causes,  313. 
Joinder  of  plaintiffs,  313,  314. 
Joinder  of  defendants,  314. 

Persons  whose  rights  are  collaterally  affected,  314. 

Grantor  with  warranty  of  title,  314. 

Grantee  leaving  grantor  in  possession,  314. 

The  state,  314. 

In  ejectment  by  mortgagee,  314. 
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EJECTMENT. 

Joinder  of  eaoMt  and  ^tMnk—Qmtinued, 
Person  out  of  possession,  314. 
Death  of  codefendant,  315. 
Corporation  and  managing^  agent,  515. 
Objection  for  improper  joinder,  315. 
Where  one  of  several  defendants  disclaims,  315. 
Tenants  in  eommon,  Joint  tenants,  and  coHrenMri ' 
Actions  against  third  persons,  315. 

In  general.    Joinder  of  parties  plaintiff,  315. 
Title  joint  or  title  several,  315^ 
Tenants  in  common,  315. 
At  common  law,  315. 
Statutory  ^h an ges,  315,  316. 
Generally  sued  separately,  316. 
One  tenant  recovering  entire  premises,  3i6ii 
General  rule  stated,  317. 
Joint  tenants,  317. 
Coparceners,  317. 
Joinder  of  parties  defendant,  217. 
Actions  between  themselves,  317. 

Possession  of  one,  possession  of  all,  317* 
Ejectment  for  ouster,  318. 

When  action  maintainable,  318. 
Proof  of  ouster,  318. 
Ouster  by  force.     Knowledge,  3l9i 
Question  for  jury,  319. 
Circumstances  showing  ouster,  319. 
Demand  of  possession,  319. 
Denial  of  ouster,  319. 
Grantee  of  specific  quantity  of  land,  3x91 
Adverse  possession,  3x9. 
VMor  and  purchaser : 
Generally,  319. 

Under  contract  to  purchase,  3x9^ 
Rescission  of  contract,  320. 
Repaying  purchase  money,  320. 

Vendee  placed  in  statu  quo,  320. 
Where  purchase-money  notes  transferred,  320* 
Assignee  of  contract  of  purchase,  320. 
Purchaser  of  mortgaged  property,  320. 
Second  vendee,  320. 

Ejectment  by  trustee  against  beneficiary,  3aa 
Reimbursement  at  trial,  320. 
Tender  of  deed,  320. 
Relation  of  vendor  and  vendee,  32X. 
Notice  to  quit,  321,  322,  323. 
Agreement  operating  as  clause  of  re-entry,  322. 
Exchange  of  land,  322. 
Vendee  out  of  possession,  323. 

Distinction  between  notice  to  quit  and  demand  of  possession,  393. 
Vendue  not  in  default,  323. 
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EJECTMENT. 

Vendor  and  purchaser— C<7#f/tif«^</. 

Illegal  to  deny  title,  324. 
Action  by  vendee,  324. 
Mortgagor  and  mortgagee,  325. 
Action  by  landlord  against  tenant,  395* 
The  declaration : 

In  general,  325. 

At  common  law»  325* 

How  action  begun,  325. 
Fictitious  parties,  325. 
Lessor  dead  at  date  of  lease,  325. 
Death  of  lessor  after  suit  brought,  325. 
Improper  demise  stricken  from  declaration,  325* 
Demise  stricken  out  by  consent,  325. 
Allegation  of  lease,  325,  326. 
Unauthorized  demises,  326,  327. 
Date  of  demise  subsequent  to  right  of  entry,  327. 
As  modified  by  statute,  327. 
Filing  declaration,  327. 
Entitling  declaration,  328. 
Stating  names  of  parties,  328. 
Location  and  description  of  property,  328* 
Reasonable  accuracy,  328. 
Description  in  pracipe^  328. 
Land-office  survey,  329. 
What  is  reasonable  accuracy,  339. 
Mathematical  accuracy,  329. 
Description  by  reputed  name,  329* 
Mistake  in  name,  329. 
Repugnant  words;  surplusage,  329. 
Should  enable  sheriff  to  locate  property,  329. 
In  words  of  title  deeds,  329. 
Variants,  330. 

Should  give  state  and  county,  330. 
Separate  tracts,  330. 
Description  must  identify,  330. 
Identity  proven  by  parol,  330. 
Testimony  of  surveyor  as  to  descriptioa,  35a 
Description  by  number,  331. 
Undivided  lots,  331. 
Description  by  metes  and  bounds,  331. 
Description  by  courses  and  distances,  331, 
Claims  confined  to  courses  and  distances,  331. 
Identity  must  be  full  and  complete,  331. 
Effect  of  defective  description,  331. 
Where  part  of  a  larger  tract  is  sued  for,  331. 
Statement  of  plaintiff's  interest  and  estate,  332. 
Allegation  of  amount,  332. 

Extent  of  plaintiff's  interest,  332. 

Plaintiff  should  declare  for  more  than  he  claims,  333. 

Undivided  interest,  332. 
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TIm  tftclanttoii— C^M/iitfi^^. 

Ejectment  for  dower,  332. 

Allegation  of  tenure,  332. 

Averment  of  ownership  in  fee  simple,  333. 
Allegation  that  plaintiff  is  "owner/'  333. 
Substantial  allegations,  333. 
Facts  in  issue  conclusive,  333. 
Plaintiff  must  prove  esute  declared  for,  333. 
Fractional  parts,  333. 
Allegation  of  seisin  or  title,  333. 

Prior  possession,  333. 

Legal  title  in  plaintiff.  333. 

Variance^  334. 

Averment  of  control  and  possession,  334. 

Averment  of  seisin  in  fee  simple,  334. 

Matters  of  evidence,  334. 

General  character  only,  334. 

Bill  of  particulars,  334. 

Two  counts.     Surplusage,  334. 

Allegation  of  estoppel,  334. 

Need  not  set  out  evidence  of  title,  334. 

Right  of  possession,  335. 

Statutory  averments  should  be  made,  335* 

Date  immaterial,  335. 

Continuance  of  seisin  presumed,  335* 

General  statement  sufficient,  336. 
Averment  of  ouster,  336. 

Must  be  averred,  336. 

Alleging  demand,  336. 

Substantial  averments  sufficient,  336. 

Ouster  in  substance.  336. 

Wrongful  withholding  equivalent  to  ouster,  337. 

Continuous  adverse  holding.  337. 

Negativing  all  possible  right  of  possession,  337. 

Wrongful  or  unlawful  possession,  337. 

"Willfully,  fraudulently,  maliciously,  and  forcibly,"  337. 

Date  need  only  be  subsequent  to  plaintiff's  title,  337. 
Allegation  for  mesne  profits,  338. 
Prayer  for  judgment,  338. 
Notice  to  appear,  338. 
Service  of  declaration,  339. 

Personal  service,  339. 

Where  possession  is  divided,  339. 

Personal  service  impossible  or  inconvenient,  339, 
Prooe4iir«  in  defense : 

Courses  open  to  defendants,  339. 

Judgment  by  default,  339. 

Appearing  and  defending.     Filing  pleas,  339, 

Extension  of  time  to  plead,  339. 

Plea  filed  after  expiration  of  rule,  340. 

Plea  should  be  filed  with  consent  rule,  340. 
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Procedure  in  MMiVt^Omtinued. 

Only  matter  in  defense  need  be  pleaded,  340. 
Material  allegations  only  to  be  answered,  340. 
Prior  sale  to  defendant,  340. 
TiMplea: 

The  general  issue,  340. 
••  Not  guilty."  340. 

Statutes  have  changed  common  law  but  little,  340. 
Death,  coverture,  etc.,  340. 
Title,  340. 

Answer  should  plead  ultimate  facts,  3401 
Its  scope  and  application,  340. 
Very  comprehensive,  340. 
Special  pleas  unnecessary,  341. 
"  Not  guilty"  puts  case  at  issue.  341. 
General  issue  waives  defects  in  declaration,  341. 
Equitable  defense,  341. 

"  Not  guilty  "  admits  possession  by  defendant,  341. 
Verified  complaint,  341. 
Defense  for  part  only,  34a. 
Special  answers,  342. 
In  general.  342. 

Whole  title  should  be  pleaded,  343. 
Averment  of  title  in  defendant,  342,  343. 
Failure  specially  to  deny  withholding,  343. 
Plea  denying  possession  only,  343. 
Disclaimers,  343. 

Limitations  or  adverse  possession,  343. 
No  special  plea  necessary,  343. 
Limitations  by  special  statute,  343* 
Tax  sale  titles,  343. 
Puis  darrein  continuance^  344  * 

New  matter  must  be  specially  pleaded,  344* 
Tax  deed,  344. 

Transfer  of  title  should  be  pleaded,  344. 
¥8rdlet  anil  Judgment : 

May  be  general,  344. 

Should  specify  for  different  parties,  345. 

Demand  of  separate  verdicts,  345. 

One  defendant  may  object  to  defend  jointly,  345* 

Verdict  for  successful  plaintiffs  only,  345. 

Verdict  not  sustained  by  evidence,  345. 

Joint  answer,  345. 

Mesne  profits,  345. 

Husband  and  wife,  345. 

Separate  parcels,  345. 

May  be  general  for  entire  premises,  345. 

Possession  of  part ;  judgment  for  whole  tract,  346. 

Recovery  limited  to  amount  declared  for,  346. 

Verdict  need  not  define  possession  for  defendant,  346. 

Partial  verdict  should  specify,  346* 
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Viriiet  and  )»i|w<rt    Continued, 
General  verdict  lor  part,  346. 
Undivided  interests,  346. 
Special  verdicts,  346. 

Limited  to  the  lands  sued  for,  346. 
Excessive  verdict,  347. 

Description  should  identify  lands  awarded,  347. 
Reasonable  certainty,  347. 
Sufficiently  certain  verdicts,  347. 
Insufficient  verdicts,  347. 
Presumption  ia  'avor  of  verdict*  348b 
Specification  of  estate,  348. 
Equivocal  and  conditional  verdicts,  349^ 
Verdict  should  be  certain,  349. 
Power  to  annex  coadttion,  349. 
Amendment,  349. 
Informal  judgment,  349. 
Judgment  for  entire  premises,  34^ 
Upon  individual  findinf^,  349* 
The  judgment,  349. 

Should  follow  verdict,  349. 

Power  of  court  to  change  form  of  verdict,  39a 

Form,  350. 

Where  verdict  for  delesdaM,  35a 
Where  verdict  for  plaintiff,  3sa 
Death  of  lessor,  35a 
Will  of  pMSMSkm': 

Execution  for  damages  aad  costs,  350, 331* 
Plaintiff  may  enter  peaceably  withovt  wvit,  351. 
Name  and  form,  351. 

When  to  issue  and  when  to  be  execmted,  351,  36a. 
Alias  writ,  352.  • 

Method  of  execution,  353. 
In  general,  353. 
Duty  and  UabiUty  o<  plaifttifi*  353- 

Must  point  out  and  locate  property,  35^ 
Description  in  verdict  by  metes  and  bounds,  333. 
Duty  and  liability  of  shei*iff,  354. 
Writ  of  resUtuUmi : 

Plaintiff  taking  possession  ol  i»ore  land  than  jadgBKttt  aHovs,  354* 
In  doubtful  cases,  354. 

Writ  issues  only  where  verdict  Is  general,  354. 
Where  excess  taken  after  return  of  writ,  354. 
Judgment  by  default,  355. 
Restitution  to  plaintiff,  355. 

Enforcement  of  writ  by  process  of  contest^,  334,  fSS. 
Where  judgment  is  reversed  e*  appeal  «r  set  asMe,  35$. 
Party  turned  out  by  the  stafee,  355. 
New  trials : 

Granted  as  ia  other  actios s,  355. 
Specially  favored  in  ejectment  coses^  335. 
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New  \j\9\%—Continued. 
How  obtained,  356. 

Procedure  as  in  new  trials  generally,  356. 
As  a  matter  of  right  under  statute,  356* 
In  general,  356. 

Who  entitled  to  demand,  356,  357. 
When  granted,  357. 

Payment  of  costs  as  condition  precedent,  357. 
Payment  of  damages,  357. 
Power  of  court  to  impose  conditions,  357,  356. 
Order  will  not  issue  before  judgment,  358. 
Procedure,  358. 

Granted  only  upon  application,  358. 
Form,  etc.,  of  application,  358. 
When  application  must  be  made,  358,  359^ 
Notice  of  application,  359. 

ELECTION. 

Between  counts  in  indictment  for  embezzlement,  45a 

ELECTION   OF   REMEDIES. 

By  owner  of  property  taken  for  public  use.     See  Eminent  DOMAIN. 
Appeal  or  writ  of  error.     See  Error,  Writ  of. 

Where  debtor  escapes  from  prison.    See  Escape,  Prison  Breaking,  RssC  je. 
Definitions : 

General,  361. 

Special,  361. 

Classes  of  action  subject  to  election : 

Election  not  restricted  to  any  class,  361. 
Choice  of  one  a  bar  to  the  other,  362. 
Actions  ex  delicto  and  actions  ex  contractu^  36s. 
Legal  and  equitable  remedies,  362. 
Election  under  the  code,  362. 
When  the  elective  principle  applies : 

Remedies  must  be  inconsistent,  362. 
Affirming  sale.     Action  for  fraud,  363. 
Inconsistency  of  remedies  the  essential  condition,  363. 
Application  of  test  of  inconsistency,  363. 
Attacking  general  assignment,  364. 
Party  must  have  two  remedies,  364. 
Hnality  of  election : 

Election  final  and  substantial,  364. 
Alternative  remedy  barred,  364. 
Exceptions,  365. 

Want  of  jurisdiction,  365. 

Premature  action,  365. 

Mistaken  remedy,  366. 

Ignorance  of  material  facts,  366. 
Capacity  to  elect : 

Power  to  elect  same  as  right  to  litigate,  366. 
Goods  in  custody  of  sheriff,  367. 
Conversion  by  consignee  of  goods,  367. 
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ELECTION  OF  REMEDIES— On/miMd: 
Mil  ads  MmhIm  tl«cli«« : 

Mere  words  not  sufficient,  367. 
Words  sometimes  equivalent  to  acts,  367. 
Property  acquired  or  benefit  received,  368. 
Commencement  of  an  action,  368. 
Judicial  exercise  of  power  to  amend.  368. 
$Mfe)iet  It  wMoh  Hit  ioctriM  Ins  kttii  ipplitds 

In  general,  368. 
Conversion,  368. 

Original  remedies,  368,  369. 

The  alternative  remedy,  370,  371. 

Assumpsit  the  alternative  of  trover,  trespass,  and  replevin,  371. 

Statutory  remedy,  372. 

When  remedy  exclusive,  372. 
Remedy  merely  cumulative,  373. 
Eltdioii  fcetwwii  law  and  aquily : 
Choice  of  jurisdictions,  374. 
Suitor  resorting  to  both,  374. 
How  compulsion  administered,  374. 
Motion  of  defendant  to  compel  election,  374* 
Time  of  compelling  election,  374. 
SlaiKRaMOiis  aslioas,  374. 

ELECTIONS. 

Statutory  Matastt  \ 

Introductory  statement,  377. 

Quo  warranto  as  proper  remedy,  377. 

Statutory  remedy,  377. 

Exdusiveness  of  statutory  remedy,  377. 

Jurisdiction,  378. 

The  remedy,  378. 

Petition,  complaint,  or  statement,  378. 
Notice  serving  as  summons  and  pleading,  37^ 
Parties,  379. 

Plaintiffs,  379. 
Defendants,  380. 
Joinder  of  parties,  380^ 
The  pleadings,  380. 

Petition,  complaint,  or  notice,  38a 
The  allegations,  380. 

Time  of  election,  380. 

Right  of  contestant  to  maintain  contest,  381. 
Where  contestant  is  a  candidate,  381. 
Generally,  382. 
Degree  of  certainty,  383. 
Fraud  or  mistake,  382. 
Acceptance    of  illegal  or  rejection  of  legil  votes; 

names  of  voters,  383. 
Number  of  votes,  384. 
Facts  constituting  illegality,  385. 
Disqualification  to  hold  office,  385. 
Effect  on  election,  385. 
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StalHlory  wt^fllltA^Cmtinued. 

SuflSciency  of  allegations,  386. 

Signature  and  verification,  386. 

Form  of  verification,  386. 

By  whom  signed  and  verified,  387. 

Who  may  administer  oath,  387. 

Defects  in  petition;  how  reached,  387. 
Plea,  answer,  or  reply,  388. 

In  absence  of  statute  requiring  plea,  388. 

Chancery  rule  as  to  answers,  388. 

Particularity  required,  388. 

Construction  according  to  ordinary  rules,  38^ 

Remedy  for  insufficient  answer,  388. 

Departure,  388. 
Amendments,  389. 

When  allowed,  389. 

Where  fraud  is  charged,  389. 

Address  and  occupation  of  petitioner,  389. 

Correcting  and  adding  names  of  voters,  389. 

At  what  time,  389,  390. 

Introducing  new  matter,  390. 

Amending  the  answer,  390. 

Adding  new  causes  by  amendment,  39a 

Amending  counter  notice,  390. 
Time  of  filing  notice,  petition,  or  complaint,  39a 
Within  statutory  time,  390. 
"  Without  unnecessary  delay,"  391. 
Extension  of  time,  391. 
Computation  of  time,  391. 
**  Close  of  election,"  391. 
Second  service,  391. 
Time  of  day,  393. 
Where  last  day  is  Sunday,  392. 
Service  of  notice,  petition,  or  summons,  393* 
The  trial,  393. 

Time  of  trial,  393. 
Right  to  jury  trial,  393. 
New  trial  or  rehearing,  393* 
Discontinuance,  393,  394. 
Appeals,  394. 

Right  of  appeal,  394. 
Review  on  appeal,  395. 
Disputed  questions  of  fact,  395. 
Errors  in  admission  of  evidence,  396. 
Judgment  on  reversal,  396. 
Dismissal  of  appeal,  396. 
Aettons  for  penalties  and  damages : 
Who  may  maintain,  396. 
Remedy  and  form  of  action,  396. 
The  allegations,  396. 

Showing  plaintiff  a  qualified  voter,  396. 
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Adkms  for  ponalliM  VUli  iM!IMl^%— Continued. 
Effect  of  refusal  to  vote,  397. 
Malice  and  corrupt  motiTe,  597. 

OlMitM  aiaintt  olecttoii  laws : 

Jurisdiction,  397. 

What  indictment  must  show,  397,  398. 
Illegal  voting,  398. 

Designation  of  offense,  398. 

Want  of  proper  qaali&cation,  398. 

Need  of  specifying  particular  illegality,  398. 
Disqualification  by  reason  of  age,  398. 
Disqtialificatioii  by  reason  of  sex,  398. 
Dtsqaaliiication  by  reason  of  crin^,  398. 
Waiver  of  defect  by  failure  to  demur,  398. 
Indictment  good  after  rerdict,  398. 
Voting  in  the  name  of  another,  399. 
Description  of  intent,  399. 
Authority  for  election,  399. 
Authority  of  officers,  400. 
Names  of  candidates,  400. 
Purposes  of  election,  400. 
Averment  of  place,  401. 
Averment  of  time,  401. 
Refusing  legal  or  accepting  illegal  TOtes,  40s. 
Right  to  vote,  40X. 
Receiving  illegal  votes,  401,  40s. 
Duplicity,  402. 

Assisting  voter  to  cast  illegal  vote,  403. 
Giving  and  accepting  bribes,  402. 
Attempt  to  bribe,  402. 
Interference  with  voter,  402. 
'  Specific  accusation,  403. 
Acts  of  advocacy  or  support,  403. 
Joinder,  403. 

Sufficient  charge  illustrated,  403. 
Duplicity,  403. 
Fraudulent  registration,  403,  404. 
Betting  on  election,  404. 

Stating  purpose  and  date  of  election,  404. 
Stating  that  defendant  would  gain  or  lose  en  result,  404. 
Time  of  making  bet,  404. 
Amount  of  bet,  404. 
Variance,  404. 

Person  with  whom  bet  is  made,  40$. 
Joinder,  405. 
Neglect  or  refusal  to  perform  oflkial  duty,  405. 
Authority  of  officers,  405. 
Neglect  of  duty,  405. 
Failure  to  make  returns,  405. 
Refusal  to  answer  inquiry,  405.  . 
Intent,  405,  406. 
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Offenses  against  electien  \9m%—0>ntinued. 
Frauds  of  election  oflScers,  406. 
Office  held  must  be  stated,  406. 
Specific  averment  of  facts,  406. 
Changing  or  altering  ballots,  406,  407* 
Making  false  return,  407. 
Falsification  of  list,  407. 
Duplicity,  407. 

Conspiracy  to  make  false  returns,  407* 
Falsification  of  poll-book,  407. 
Suppression  of  ballots,  407. 
Interference  with  election  officers,  408* 
Joinder  of  defendants,  408, 

ELEGIT. 

Definition,  409. 
Practically  obsolete,  409. 

ELEVATED  RAILROADS. 
See  cross  reference,  410. 

EMBEZZLEMENT. 
Introductory : 

Abolishment  of  distinctions  by  statute,  411. 
Venue : 

In  general,  412. 

Embezzlement  of  money  in  state  treasury,  413. 

County  in  which  misappropriation  took  place,  418. 

County  in  which  property  was  intrusted  and  in  which  defendant  failed 

to  account,  412,  413. 
Conversion  of  proceeds  arising  from  sale  of  property,  413. 
County  in  which  defendant's  duties  were  to  be  performed,  413* 
Statutory  provisions,  413. 
Indictment  or  information : 

Choice  between  indictment  and  information,  414 
Averment  of  statutory  constituents,  415. 

Indictment  to  be  tested  by  statute,  415. 

All  constituents  of  offense  to  be  set  forth,  415* 

Apprising  defendant  of  charge,  415. 

No  technical  parts  necessary,  415. 

Charging  offense,  415. 

Charging  offense  in  language  of  statute,  4l6w 
Generally  sufficient,  416, 
Limitations  of  rule,  416. 
Words  of  equivalent  import,  416,  417. 
Averments  contained  in  indictments  for  larceny,  417, 
The  fiduciary  relation,  418. 

Necessity  for  charging,  418. 

Statute  dispensing  with  specification  of  particulars,  41S. 

Constitutionality  of  statute,  418. 

Facts  showing  the  fiduciary  relation,  418. 

Particulars  concerning  defendant's  fiduciary  capacity,  418. 

Surplusage,  419. 
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Agent  of  partnership,  419^ 
Agent  for  hire,  419. 
Description  of  clerk  as  agent,  419^ 
Relation  of  attorney  and  client,  419. 
Natara  and  scope  of  enployment,  419,  4Sa 
Character  of  bailment,  4J0,  421. 
Pnblk  oficars,  410,  4St. 
Carriers,  porters,  etc.,  4Sfl. 
Indictment  for  renting  embezzled  property,  4SS. 
Defendant's  receipt  of  property  embezzled,  423. 
Necessity  of  a¥erring,  432. 
Embezzlement  by  bank  officers,  433. 
OiBcial  custody  of  state  officer,  433. 
Sufficiency  of  averments,  433. 
Embezzlement  or  larceny,  433. 
Possession  at  time  of  embezzlement.  433,  434. 
Receipt  of  property  from  others  than  the  master,  434. 
Description  of  property,  434. 

Property  mast  be  described,  434. 

Language  used  in  description,  435. 

Excuse  for  failure  to  give  more  particular  description,  425. 

Particularity  required  in  indictments  for  larceny,  435. 

Money,  436. 

Character  and  denomination  of  money,  436. 

Inability  of  grand  jury  to  particularize,  436. 

Statutes  providing  extent  of  description  necessary,  4S7,  4^* 

Specification  of  particulars  at  the  trial,  428. 

Proceeds  arising  from  disposition  of  property,  428. 

Lawful  money  of  the  United  States,  428. 

Bank  notes  and  bills,  439. 

Paper  currency,  439. 
Bonds,  439,  430. 
Promissory  notes,  43(X 
Mortgage,  430. . 
Unissued  bonds,  430. 
Instruments  to  be  the  acts  of  others,  43a 
Embezzlement  by  public  and  corporate  officers,  43a 

Great  looseness  permitted,  43a 

Public  money,  431. 
Allegation  as  to  value  of  property,  43s. 
Necessity  to  charge  value,  433. 
Where  money  is  described,  433. 
Value  of  separate  items,  433. 
Embezzlement  of  particular  articles  punished  regardless  of  valae, 

433- 
Sufficiency  of  avermenu,  433. 

Ownership  of  property,  433. 

Necessity  to  allege,  433. 

Qualified  ownership,  434. 

Sufficiency  of  averments,  435. 
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Indietment  or  informatioii — Continued. 

Continued  ownership  of  property,  436. 
Ownership  of  public  money,  436. 
Money  belonging  to  particular  fund,  436* 
Ownership  by  corporation,  436,  437. 
Money  of  municipality,  437. 
Partnership  as  owner,  437. 
Method  by  which  conversion  was  accomplished,  438* 
Method  pointed  out  in  statute,  438. 
Aiding  and  advising  embezzlement,  438. 
Words  used  in  describing  embezzlement  or  conversion,  438. 

Distinct  allegation,  438. 

Words  of  statute,  438. 

Feloniously  taking  or  stealing,  438. 

Words  included  in  word  "embezzle,"  438* 

Acts  alleged  disjunctively,  438. 

Acts  inconsistent  with  trust,  438,  439. 

Embezzlement  by  mere  agent  or  servant,  439. 

Statutes  dispensing  with  particulars,  439. 
Appropriation  to  own  use,  439. 
Conversion  to  use  of  partnership,  440, 
Want  of  owner's  consent,  440. 
Demand  and  refusal  to  pay,  440. 
The  intent.  441. 

Statutory  intent,  441. 

Fraudulent  intent,  441. 

Fraudulent  embezzlement  and  conversion,  441. 

Intent  to  deprive  owner  of  property,  442. 

Feloniously,  442. 
Peculiar  averments  in  indictments  against  public  officers,  443* 

Failure  to  pay  over  money,  442. 

Time  of  withholding  money,  443. 

Where  offense  is  failure  to  pay  over  money  to  successor,  443 

Statement  of  accounts,  443. 

Loaning  public  money,  444. 

Negativing  repayment  as  allowed  by  statute,  444. 

Negativing  good  cause  for  default,  444. 
Receiving  embezzled  property,  444. 
Time  of  commission  of  offense,  444. 
What  should  be  alleged,  444. 
Indictment  prematurely  found,  444* 
Time  of  receiving  property,  445. 
Proving  time  as  laid,  445. 
Averments  as  to  venue,  445. 
Showing  what  county,  445. 
Indictment  against  tax  collector,  446. 
Indictment  for  receiving  embezzled  property,  446b 
Duplicity  and  misjoinder,  446. 

General  rules  against,  446,  447. 

Successive  acts  constituting  one  offense,  447,  44Q. 

Indictments  against  public  officers,  448. 
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IndidKent  or  infformUon — Continued, 

Embezzlement  of  difiereot  articles,  448. 

When  the  copulative  may  be  used,  448,  4491* 

Embezzlement  and  larceny,  449,  450. 

Embezzlement  and  false  pretenses,  450. 

Election  between  counts,  450. 
PiMdiiif  ami  proof : 

Proof  of  specific  offense  charged,  451. 
Evidence  of  any  embezzlement,  452. 
Proving  time,  452. 
Proving  fiduciary  capacity,  452. 
The  property  embezzled,  453. 

Variance  between  description  and  proof,  453. 

Embezzlement  of  money,  453. 

Embezzlement  of  chattels,  453. 

Embezzlement  of  check,  453. 

Surplusage,  453. 

Allegations  as  to  number,  quantity,  and  value,  454. 
Ownership  of  property,  454. 

Averment  material  and  to  be  proved,  454. 

Idem  sonans,  454. 

Ownership  in  bank  or  depositor,  454. 

Transfer  of  ownership  pending  defendant's  control,  455. 

Property  received  from  others  on  account  of  owner,  455. 
Embezzlement  and  larceny,  455. 

Indictment    for    embezzlement,  conviction  of  larceny  aod  vf4 
versa,  455.  456. 

Counts  for  both  larceny  and  embezzlement,  456. 

Effect  of  statutes,  456. 
Iiiilniotioiis : 

Duty  of  court  to  give,  456,  457. 
Definition  of  money,  457. 

Distinction  between  embezzlement  and  secretion,  457. 
Distinction  between  embezzlement  and  larceny,  457,  458« 
The  intent,  458. 
Reasonable  doubt,  459. 
Vordict  and  Judgment : 

Verdict  to  be  responsive,  459. 
Special  verdict,  459. 
Requisites  of  judgment,  459. 

Several  crimes  charged  In  separate  counts,  459* 

« 

EMINENT  DOMAIN. 
Definitiont,  466,  467. 
General  nature  of  condemnation  proceedings: 

Are  special  proceedings,  467. 
Must  be  authorized  by  statute,  467. 

The  general  rule,  467. 

Power  must  be  given  in  express  terms,  468. 

Construction  of  statutes,  468. 
Strict  compliance  with  statute  essential,  468. 
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General  nature  of  condemnation  proceedlnfs— C^/fif«^<f. 

Rule  stated,  468. 

Statutory  steps  to  appear  on  face  of  proceedings,  469. 

Taking  jurisdictional  steps,  469. 

Following  formal  requirements,  469. 

Following  chronological  order,  469. 

Requisites  of  statute  for  benefit  of  private  landowner  and  public, 
469. 

Extreme  accuracy,  469. 

Substantial  compliance,  470. 
Exclusiveness  of  statutory  remedy,  470. 

General  rule,  470. 

Exclusiveness  of  charter  remedy,  471, 

Particular  mode,  471. 

Arbitration  excluded,  471. 

Taking  materials,  471. 

Exceptions  to  general  rule,  471. 
Choice  of  act — charter  or  general  law,  472. 
The  application,  generally : 

Who  may  institute  it,  472,  473. 
Time  to  apply ;  recording,  473. 

Effect  of  prior  occupancy  or  construction,  473. 

Recording  certificate  of  incorporation,  473. 
Determining  questions  of  necessity  and  propriety,  473. 

All  preliminary  questions  to  be  settled  in  advance,  473. 

Legislature  to  determine,  474. 

Courts  to  determine,  474. 
Determining  whether  use  is  a  public  one,  475, 
Effort  to  agree  with  landowner,  476. 

Necessity,  476. 

Raising  objections  ;  waiver,  476. 

When  attempt  to  agree  unnecessary,  476,  477. 

Sufficiency  of  attempts,  477. 
Jurisdiction  : 

Statutory  and  limited,  477. 
Term  time  or  vacation,  477. 
Judge  out  of  court,  478. 
Order  for  immediate  possession,  478. 
What  confers  jurisdiction,  478. 
*  Objections  to  jurisdiction,  478. 
Appearance,  478. 

Jurisdiction  of  person  and  property,  478. 
The  venue,  478. 
Jurisdiction  of  particular  courts,  479. 

Federal  courts,  479. 

State  courts,  479-482. 
Notice ;  Process : 
Necessity,  481. 

General  doctrine  that  owner  must  have  notice.  481-483. 

Proceedings  without  notice  void,  483. 

Necessity  of  notice  implied  in  statute,  483. 
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Bona  fide  purchaser.  483. 

Contrary  doctrine;  no  notice  reqaired,  483-48$. 
Statutory  notice  jurisdictional  and  must  be  given,  485. 
Notice  of  appointment  of  commissioners  or  viewers,  485. 
Notice  should  be  given  although  not  required  by  statute,  485,  |86. 
Necessity  of  notice  implied,  486,  487. 
Giving  of  notice  must  appear  on  the  record,  487. 
To  whom  given,  488. 
In  general,  488. 
Who  are    "owners,"    "occupants,"    or    "persons   interested,- 

within  statutes,  488. 
Executors  and  administrators,  489. 
Infants,  489. 
Lessees,  489. 

Mortgagors  and  mortgagees,  489. 
Overseer,  489. 

Owner  of  adjoining  lands,  489. 
Person  whose  land  would  be  crossed,  489. 
Unknown  owners,  489,  49a 
Purchasers.  490. 
Station  agent,  490. 
Tenant,  widow  and  heirs,  49(x 
Form  and  sufficiency,  490. 
In  general,  490. 
Reasonable  notice,  490. 
Formal  requisites,  490,  491. 
Notice  of  form  of  complaint,  491. 
Filing  of  map  need  not  precede  notice,  491. 
What  notice  should  contain,  491. 
Notice  of  proposed  action,  499. 
Purpose  of  taking,  49a. 
Time  and  place,  49a. 

Owner  entitled  to  notice  of,  492. 

As  regards  time,  492. 

Description  of  place  of  meeting,  49a, 
Notice  of  adjournment  or  new  proceedings,  49a,  493. 
Describing  property,  493. 

Necessity  of,  493. 

Description  held  sufficient,  493. 

Describing  the  location  or  improvement,  493. 
Service,  493. 

Personal  service,  493,  494. 
Service  in  another  state,  494. 
Posting  notice,  494. 
Mailing  notice,  494. 
Publication,  494. 

When  authorized,  494. 

Time  of  publication,  495. 

Statute  to  be  strictly  followed,  495. 

Kind  of  newspaper,  495. 
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Notice ;    Process—  Continued, 

Who  bound,  496. 
Proof  of  service,  496. 
Recitals  of  service  in  report,  496. 
Aiding  defective  aflSdavit,  497. 
Waiver  of  notice  by  appearance  or  otherwise,  497. 
By  appearance  in  taking  part  in  proceedings,  497. 
Estoppel  of  landowner,  497. 
Appeal  equivalent  to  appearance,  498. 
Special  appearance,  498. 
Limited  appearance,  498. 
A  casual  meeting,  498. 

Infants  and  persons  non  compotes  mentis^  498. 
Effect  of  actual  notice  and  failure  to  appear,  499. 
Process  ;  issuance  of  summons,  499. 
Psriies: 

General  rules  as  to,  499. 

Parties  complainant,  499. 

Parties  seeking  appropriation,  499. 

Right  of  landowner  to  begin  proceedings,  500. 

Lessor  and  lessee  of  railroad,  500. 

Company  which  has  sold  its  road,  500. 

Assignee  of  right  to  damages,  500. 

Joinder  of  parties  plaintiff,  501. 

Partners  and  joint  owners,  501. 
Parties  defendant,  501. 

Necessary  parties,  501,  502. 

Unnecessary  or  improper  parties,  503« 

Lateral  railways,  503. 

Owner  of  easements,  503. 

Equitable  owner,  503. 

Persons  holding  liens,  503. 

Person  holding  license  or  privilege,  503. 

Joinder  of  parties  defendant,  503,  504. 
Defect  of  parties  and  how  cured,  504. 

Omission  of  any  proper  party,  504. 

Curing  defect  of  parties,  504* 

New  parties  ;  intervention,  504,  505. 

Death  of  party,  505. 

Judgment  creditor  coming  in,  50S> 

Sureties  on  bond,  505. 

Substitution,  505. 
Particular  applications,  505. 
Grantor  and  grantee,  505. 

The  general  rule,  505,  506. 

Executory  contracts,  507. 

Purchaser  at  tax  sale,  507. 

Reservation  of  water  rights,  507, 

Executory  contracts,  507. 

Donee  and  licensee,  507. 
Lessor  and  lessee,  507,  508. 
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Mortgagor  and  mortgagee,  508,  509. 
Hnsband  and  wife.  510. 

Where  fee  is  in  husband,  510. 

Where  fee  is  in  wife,  510. 

Joining  husband  to  divest  wife's  interest,  51a 

Better  and  safer  practice,  51a 

Omission  of  wife's  name  by  mistake,  51a 

Condemnation  of  homestead,  510. 

Divesting  right  of  dower,  510,  511. 
Tenants  in  common,  511. 
Life  tenant  and  remainderman,  511,  51a. 
Heirs  and  personal  representatives,  512. 
Infants,  512. 
Towns,  513. 
Trustees,  513. 


Necessity  of  petition,  complaint,  etc.,  513,  5x4. 
On  appeal  to  jury,  514. 
Following  practice  of  state  courts,  si4« 
Formal  requisites,  514. 

In  writing.  514. 

Address,  514. 

Signature,  515. 

Verification,  515. 

Filing,  516. 
Sufficiency,  generally,  516. 

Coming  within  statute,  516. 

Setting  out  facts,  516. 

Stating  intention  to  complete  work,  516. 

Rules  as  to  pleading  generally  not  applicable,  5iGw 

Substantial  compliance  with  statute,  516. 

Mere  carelessness,  516. 

Allegations  by  way  of  recital,  516. 

Allegations  on  information  and  belief,  517. 

Reservation  of  easement  in  petition,  517. 
Averments  of  jurisdictional  facts,  517. 

General  rule,  517. 

Incorporation  to  be  alleged,  517. 

Alleging  preliminary  steps,  518. 

General  allegations  in  language  of  statute,  518. 
Designating  parties  and  persons  interested,  519,  saou 
Description  of  premises,  520. 

Necessity  of,  520. 

Sufficiency,  520. 

In  general,  520,  58I. 
What  descriptions  are  sufficient,  523. 
What  descriptions  are  insufficient,  523. 
Effect  of  imperfect  description,  524. 
Petition  describing  only  part  of  tract,  524. 

fteferences  to  maps,  schedules,  etc.,  524,  525. 
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Allegations  of  quantity,  525. 

Allegations  of  value,  525. 

Stating  the  purpose;  public  use,  $35* 

The  general  rule ,  525. 

The  particular  purpose,  526. 

Showing  right  to  condemn ,  526. 

Drains  and  irrigation,  526. 

Railroad  purposes,  526. 

Illustrations  of  sufficient  statement ,  527* 

Intention  to  build  part  of  road,  527. 

Number  of  tracks,  527. 

Lateral  railroad,  527. 

Particular  manner  of  use,  527. 

Two  purposes  or  uses,  527. 
Alleging  the  necessity  of  the  taking,  528. 
Averments  as  to  title,  528. 

Setting  out  title;  estoppel,  528. 

Defendants  disputing  title,  528. 

Remedy  for  misstatement,  528. 

Where  landowner  petitions,  528. 

Exactness,  529. 

Presumption  of  title  in  fee,  529. 

Tenants  in  common,  529. 
Showing  nature  of  injury  or  damage,  529. 
Alleging  inability  to  agree  with  owner,  529. 

Necessity  of  allegation,  529,  530. 

Sufficiency  of  allegation ,  530. 

Reasons  for  nonagreement,  531. 
Sufficiency  of  petition  to  confer  jurisdiction »  531* 
Quashing  insufficient  petitions,  532. 
Objections  and  defenses,  532. 

Dependent  on  statute,  532. 

Where  statute  does  not  prescribe  rules,  532. 

Where  the  application  is  to  a  ministerial  officer  or  board,  532. 

Time  and  manner  of  raising  objections,  533. 

Exceptions  to  report,  533. 

Questioning  petitioner's  legal  status  and  power  to  condemn,  533. 
Controverting  legal  incorporation,  533. 
Contesting  petitioner's  power  to  condemn,  534,  535. 

Denying  public  use,  535. 

Denying  necessity  of  taking,  535,  536. 

Noncompliance  with  statutory  conditions,  536. 

Prior  occupation  of  land,  536. 

Former  proceedings  to  condemn,  537. 

Defenses  to  proceedings  instituted  by  owners^  537* 
Plea  or  answer,  538. 

Necessity  of,  538. 

Sufficiency,  538,  539. 

What  must  be  specially  pleaded,  539. 

Reply.  539- 
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Verification,  539. 
Demurrer,  539. 
Cross  petition,  539,  S40- 
When  to  be  filed,  539. 
Demurrer  to  cross  petition,  5401 
SuflSciency  of  cross  petition,  540b 
Effect  of,  540. 
Amendments,  540. 

Power  to  allow,  540,  541* 
Discretion  of  court»  541. 
Terms,  541. 

What  allowable,  541,  542. 
As  a  distinct  pleading,  548. 
Maps,  plans,  proRlet,  and  turvnys : 

Necessity  of  filing  or  producing,  5431  54^ 
Time  to  produce,  542. 

Compelling  exhibit,  54a* 
Effect  of  failure  to  file,  542* 
Failure  to  furnish  plan,  543* 
Additional  lands,  543. 
Sufficiency  of,  543. 
Effect  of,  544. 
Tribunal  to  assass  damagas: 

Power  of  legislature  to  designate,  544. 
Condemnation  by  United  States,  S45« 
Right  to  jury  trial,  545. 
In  general,  545. 
Common-law  jury,  546. 

Jury  on  appeal  after  trial  without  jury,  547,  S4ft« 
Application  for  jury,  548. 
No  general  rule,  548. 
Who  may  apply,  548. 
Time  to  apply,  549. 

The  application  and  how  determined  1  549. 
Summoning  and  impaneling,  549. 
Summoning  generally,  549,  550. 
Territory  within  which  to  obtain  jurort»  550* 
The  warrant,  550. 

Impaneling;  drawing;  number,  S5i* 
List  of  names,  551.         ' 
Qualification,  551. 

Freeholders;  householders,  sst,  55a. 
Disqualification  of  interest  or  bias,  55a* 
Citizens  and  taxpayers,  55a. 
Jurors  in  foriher  proceedings,  553* 
Stockholders,  553. 
Consanguinity  and  affinity,  553. 
Challenge  and  how  waived,  553. 
Challenge  to  the  array,  553. 
Peremptory  challenge,  554. 
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Tribunal  to  assess  A%xk^^%— Continued, 

Waiver  of  challenge,  554,  555. 
Assessment  by  commissioners,  555. 

Power  to  appoint  and  when  proper,  555* 

Prerequisites  to  appointmenti  555,  556* 

Want  of  power  to  condemn,  556. 

Use  not  public,  556. 

Landowner  estopped,  536. 

Partial  location,  556. 

The  application,  and  how  determined;  filling  vacancies,  557,  558. 

Time,  557- 

What  questions  are  to  be  considered,  557. 

Counter  affidavits,  557. 

Naming  proposed  commissioners,  557* 

New  application,  557. 

Filling  vacancies,  558. 
Order  of  appointment;  compelling  appointment,  558. 

The  order,  558. 

Mandamus  to  compel  appointment,  55s. 

Where  there  is  no  appeal,  558. 
Oualifications,  559. 

In  general,  55^1 

Freeholders  and  residents,  559. 

Disqualification  of  interest,  559. 

Relationship,  560. 

Stockholders,  560. 
Assessment  by  viewers  or  appraisers,  5to 
In  general,  560. 
Appointment,  560t 
Qualifications,  561. 
Powers  and  duties,  561. 
Sufficiency  of  notice  given  by,  561* 
Assessment  by  arbitrators,  562* 
Validity,  562. 

Where  public  is  condemning  part^,  56a« 
Qualifications,  562. 
Conduct  of  the  trial : 

Time  and  place,  562. 
In  general,  562,  563. 
Fixed  by  court,  562. 
Notice  entered  in  minutes,  563. 
Length  of  notice,  563. 
Trial  after  reversal,  563. 
Change  of  venue,  563. 
Adjournments,  564. 
Continuances,  564,  565. 
The  hearing;  trial  of  issues,  565. 
In  general,  565. 
Separate  trial,  565,  566. 
Oath,  566. 

To  jurors,  566. 
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Necessity,  566. 
Form  and  sulBcieiicy,  s66. 
What  record  must  show,  567. 
To  commissioners,  567. 
Necessity,  567. 
Sufficiency,  567,  568. 
What  the  record  must  show,  568. 
To  appraisers  and  viewers,  568,  569. 
To  arbitrators,  569. 
Submission  of  similar  issues  to  same  jury,  569,  57a 
Questions  to  be  passed  upon  by  commissioners.  570. 
In  general,  570. 
Quantity  of  land,  57a 
Title.  571. 

Corporate  existence  and  right  to  condemn,  571. 
Consent  of  owner,  571. 
Crossings,  571. 
Functions  and  powers  of  officers  presiding  over  jury,  571, 57s. 
Questions  to  be  considered  by  jury,  572. 

Matters  covered  by  award  of  commissioners,  57a. 
Property  not  covered  by  award,  572. 
Interests  of  party  not  appealing,  573. 
Amount  of  compensation,  573. 
In  general,  573. 

Amount  of  commissioners'  award  not  binding  on  jury,  $74* 
Power  to  condemn,  574. 
Questions  of  title,  575. 
Landowner  must  prove  title,  575. 
Necessity  of  Uking,  575,  576. 
Route,  576. 
Right  to  swear  witnesses  and  hear  evidence,  576w 
Commissioners,  576,  577. 
Jury,  577. 
Burden  of  proof  as  to  title,  577,  578. 
Right  to  open  and  close,  578. 
In  general,  578. 

Discretion  of  court  or  commissioners,  578. 
Landowner,  578,  579. 
Condemning  party,  579. 
Vitwtf  |Nr»Mites: 

In  general,  579,  580. 

Photographic  view,  580. 

View  by  commissioners,  s8a 

'^ower  of  court,  580. 

Discretion  of  court,  580. 

Time  of  the  view,  580. 

Conduct  of  the  view,  581. 

Going  upon  other  tracks,  581. 

One  commissioner  separated  from  others^  581. 

One  juror  failing  to  attend,  581. 
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Vtow  of  ^mfl^W^—Continuid, 
Effect  of  view,  581. 

Knowledge  obtained  to  be  used  in  connection  with   otlier  evi* 

dence,  581,  582. 
Purpose  and  object  of  view,  582. 
To  determine  weiglit  of  conflicting  evidence,  583. 
Evidence  of  witnesses  not  to  be  disregarded,  583. 
VanliGt;  report;  award : 
Verdict  of  jury,  584. 

Mode  of  arrival  at  verdict,  584. 

Description  of  property  taken  or  damaged,  584,  S^S* 

Correcting  description,  585. 

Finding  as  to  necessity  of  the  taking,  585. 

Finding  on  questions  of  damages,  586. 

In  general,  586. 

Requisites  certain,  586. 

Effect  of  uncertainty,  586. 

Correcting  uncertainty,  587. 

Itemizing  the  damages,  587. 

Finding  outside  of  issues,  587. 

Finding  unsupported  by  evidence,  587. 

Joint  and  several  awards,  588. 

Gross  sum  with  proportionate  amount  to  each  owner,  588,  589. 
Interpretation  of  verdict,  589. 
Conclusiveness  of  findings,  589. 
Special  findings,  590. 
Objections.     Motion  to  set  aside,  590. 

Objections  and  how  cured,  590. 

Power  to  set  aside,  590. 

Effect  of  accepting  payment,  590. 

Practice  on  motion  to  set  aside,  590,  591. 

Jurors*  affidavits,  591. 
Grounds  for  setting  aside.     Generally,  591. 

Good  cause  to  be  shown,  591. 

Commissioner's  ground,  591. 

Admission  of  evidence,  591. 

Finding  must  be  clearly  responsive,  591. 

Irregularities  in  impaneling  jury,  591. 

Juror  having  acted  on  former  panel,  591. 

Improper  argument  to  jury,  591. 

Misconduct  of  jurors,  592. 

Verdict  against  want  of  evidence,  593. 
Damages  excessive  or  inadequate,  593,  594. 
Report  of  commissioners,  594. 

In  general.    Formal  requisites,  S94'~596« 
Sealing  and  filing,  596. 
Right  of  majority  to  act  or  decide,  596. 
Description  of  land  taken,  quantity,  etc.,  597. 

Necessity,  597. 

Absence  of  statutory  requirement,  597* 

Sufficiency  of  description,  598. 
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Finding  as  to  necessity  of  the  taking,  SQ^t 
Finding  on  question  of  damages,  599. 
In  general,  599,  600. 
Itemizing  damages,  60O,  6O1. 
Naming  the  owners  of  property  taken,  601,  602. 
Reservation  of  easement,  6od. 

Providing  things  to  be  done  by  condemning  party,  6o^ 
Conditional  or  alternative  awards,  603* 
Conclusiveness  and  effect,  603. 
Confirmation,  604. 

In  general.     Power  of  court  and  parties,  604. 
Conclusiveness  of  motion  to  confirm,  604. 
Order  of  confirmation,  605. 
Recording,  605. 

When  regularly  made  it  is  conclusive,  605* 
Setting  aside  order,  605. 
Recommittal  or  report.    Amendment,  605. 
In  general,  605,  606. 
Power  of  court,  605. 
Review  of  discretion,  606. 
When  court  will  not  send  report  back,  6o6. 
Inadequacy  of  damages,  606. 
Rehearing  as  to  damages,  6o6* 
Amendments,  606,  607. 
Application  to  set  aside,  607. 
To  what  court,  607. 
How  made,  607. 

Motion  must  attack  entire  report|6o8« 
Waiver;  laches,  608. 
Grounds;  generally,  608. 
Objections  available  on  certiorari,  6o8. 
For  ''good  cause,"  609. 
For  rulings  on  evidence,  609. 

Insufficient  evidence;  verdict  against  evidence,  6iOw 
Irregularities  on  part  of  commissioners,  6io. 
Mistakes,  610. 
Error  of  judgment,  6io« 
Fraud  or  misconduct  of  commissioners,  6io. 
Commissioners  receiving  ex  parte  communications,  6X1. 
Commissioners  receiving  entertainment*  6ia. 
Commissioners  accepting  compensation,  618. 
For  excessive  damages,  613. 
When  report  will  be  set  aside,  613. 

Excess  must  be  palpable  and  supported  by  evidence,  613. 
Inadequate  damages,  613,  614. 
Time  and  manner  of  objecting  to  report,  614. 
Report  or  award  of  appraisers,  viewers,  surveyors,  etc*»  6x5« 
What  should  be  recited,  615. 
Stating  presence  of  the  parties,  615. 
Concurrence  of  appraisers  or  viewers,  615. 
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Eminent  domain. 

Verdict;  report;  ^MWt^^Continued. 

Signing  report,  615. 

Description  and  location  of  property,  615,  6x6. 

Assessing  the  damages,  616. 

Itemizing  the  damages,  6i6. 

Review,  616,  617. 

Setting  aside  report,  617. 

Ordering  reappraitfement»  6^7. 
Award  of  Arbitrators)  6t8. 

Should  be  coextensive  with  commission,  6i8. 

Matters  to  be  considered  and  decided,  6i8. 

Confirming  and  setting  aside  award,  6x8. 
Judgment : 

Duty  of  the  court  to  enter,  619. 
Verdict  for  less  than  award,  619. 
Second  assessment,  619. 
Form  and  requisites,  619. 

In  general,  619. 

Costs,  619. 

Final  order,  619. 

Personal  judgment,  620. 
What  provisions  are  proper,  620. 
Separate  use  of  married  woman,  6fl(X 
Unconditional  judgment,  620. 
Certainty  as  to  description,  621* 
Certainty  as  to  ownership,  62z. 
Finality  of  judgment,  622. 
Conclusiveness  of  judgment,  622. 
Effect  to  pass  title,  or  warrant  taking  possession,  623. 
Amendment;  relief  in  equity,  623. 
Enforcement  of  awards  and  Judgments : 

Necessity  of  payment  or  its  equivalent  to  passing  of  title,  624, 

Execution,  624. 

Precept,  625. 

Distress,  625. 

Actions  on  awards  and  judgments,  625. 

Generally,  625. 

Right  of  action,  625. 
Who  liable,  626. 
Pleading,  626,  627. 

Action  of  debt,  627. 

Action  on  bond,  627,  6a8« 

Specific  performance,  628. 

Suit  to  enforce  vendor's  lien,  628* 
Appeals : 

Right  of  appeal,  628. 

Of  jury,  628,  629. 

Power  of  legislature  to  restrict  or  take  away  right,  629. 

Postponing  right  of  appeal,  629. 

Construction  of  statutes,  629. 
In  general,  629. 
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Af^ah     Continued. 

Statutes  making  decision  of  tribunal  to  assess  damages  final 
and  conclusive,  650,  631,  633. 
Waiver  of  right;  estoppel,  632,  633* 
What  is  appealable,  633. 
In  general,  633. 
Judgments,  633. 

What  orders  are  final  and  appealable,  633. 
What  orders  are  interlocutory  and  not  appealable,  634.. 
Matters  of  discretion  in  court  below,  634,  635. 
Who  may  appeal,  635. 
In  general,  635. 

Appellant  must  have  been  interested,  635. 
Heir  or  executor,  636. 
Husband  or  wife,  636. 
Party  in  possession,  636. 
Tenants  in  common,  636. 
Mortgagor  and  mortgagee,  636. 
Vendor  and  vendee,  636. 
Vendor  trustee  for  vendee,  636. 
Appeals  to  court  of  last  resort,  637. 
Jurisdiction  on  appeal,  637. 
Taking  and  perfecting  appeal,  638. 
In  general,  638. 
Where  statute  is  silent,  639. 
Time  within  which  to  appeal,  639,  6401 
Parties,  640. 

Joinder  of  parties,  640,  641. 
Substitution  of  parties,  641. 
Filing  exceptions;  bill  of  exceptions,  641* 
Notice  of  appeal,  642. 

Necessity,  642. 

Waiver  of  notice,  642. 

Sufficiency,  642. 

Service  and  filing,  642,  643. 
Security,  643. 

Necessity  of,  643. 

Sufficiency,  644. 

Filing,  approval,  amending,  644,  645. 
The  record,  and  what  it  must  show,  645. 

In  general,  645. 

When  it  must  contain  the*evidence,  645,  646. 
Hearing  and  determination,  646. 

What  questions  are  up  for  review,  646. 
Questions  which  may  be  raised,  646. 
Intendments,  647. 

Presumption  of  regularity,  generally,  647. 

Presumption  in  favor  of  award  of  damages,  648. 

Time  when  damages  accrue,  648. 

All  injuries  considered,  648. 
What  errors  are  ground  for  reversal,  649. 
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Appeals— c:t7/f/ifftf^</. 

In  general,  649. 

Admission  of  improper  or  exclusion  of  proper  evidence,  649. 

Erroneous  instructions,  649. 

Erroneous  verdict  or  finding,  650. 
What  errors  may  be  disregarded  generally,  65a 
Nonprejudicial  or  harmless  errors,  65a 
Waiver  of  errors,  651. 
Errors  cured  below,  651. 
Objections  not  properly  taken  below,  652. 
Reviewing  the  evidence  or  the  facts,  652. 
Reviewing  the  amount  awarded,  653. 

Power  of  the  court,  653. 

When  the  award  will  not  be  disturbed,  653,  654, 

Conflict  of  evidence,  654. 

Owner  not  benefited,  654. 

Where  there  has  been  a  view,  655. 

Reducing  excessive  damages,  655. 

Inadequacy  of  damages,  655. 
Allowing  amendment,  656. 
Consolidation  of  appeals,  656,  657. 
Affirmance  of  judgment,  657. 
Reversal,  658. 

In  general,  658. 

Reversal  In  part,  658. 

Rendering  proper  judgment  on  reversal,  658, 

Restitution,  658. 
Remanding,  658. 

What  res  judicata  on  new  trial,  659. 
Dismissal;  discontinuance,  659. 
Effect  of  appeal  while  pending,  659. 
In  general,  659. 

When  it  vacates  judgment  appealed  from,  660, 
Payment  of  fee,  660. 
As  a  stay,  660. 

Effect  on  foreclosure  suits,  660. 
Effect  on  petitioner's  right  to  enter,  660,  66t. 
Effect  as  a  waiver  of  irregularities  below,  66l« 
Certiorari,  662. 

When  it  lies,  662,  663. 

Return  and  proceedings  thereon,  663, 

The  return,  663. 

The  hearing,  664. 

The  affidavits,  664. 

Depositions,  664. 

What  grounds  may  be  considered,  664,  66$, 
Writ  of  error,  665. 
Mandamus;  prohibition,  665,  666. 
Costs  and  fees : 

Necessity  of  a  statute,  666. 
{^ndowner's  right  to  costs,  666. 

i<^^5  ^IqmeVIl 


INDEX. 

EMINENT   DOMAIN. 

Costs  and  Ul^— Continued. 

In  general.  666,  667. 

What  included  in  costs,  667. 

Discretionary  powers  of  court,  667. 

Wlien  the  owner's  default  is  opened,  667. 

Separate  bills  of  costs,  668. 

Effect  of  tender  or  o£fer  of  judgment,  66ft. 
Costs  on  appeal,  668. 

In  general,  668. 

Affirmance  in  part,  668. 

Who  deemed  prevailing  party,  669. 

Appeal  under  special  charter.  669. 

Where  owner  fails  to  secure  increased  award,  669. 
Owner's  appeal,  669. 
Company's  appeal,  669,  670. 
Compelling  allowance  or  payment,  670,  671* 
Mandamus  to  compel  allowance,  671. 
Allowance  in  addition  to  costs,  671. 
Fees  and  expenses,  672. 

Purely  statutory,  672. 

Clerk's  fees,  672. 

Commissioners'  fees  and  expenses,  67& 

Jurors'  fees,  672. 

Sheriff's  fees,  672. 

Term  and  trial  fees,  67a. 

Witness  fees,  672,  673. 
Abandonment ;  discontinuance : 

Right  to  abandon  or  discontinue,  673. 

In  general,  673. 

Greater  latitude  than  in  other  cases,  679. 

Compensation  too  large,  673. 

Landowner's  title  defective,  674. 

Abandonment  as  to  part  of  land,  674. 

Experimental  proceedings,  674. 
At  what  stage  of  the  proceedings  the  right  ceases,  674. 

The  general  rule,  674. 

After  the  rights  become  vested  and  absolute,  674. 

Prior  to  confirmation  of  report  or  award,  675. 

After  confirmation;  New  York  rule,  676. 

Contrary  rule,  676-678. 

Estoppel  by  acquiescence  in  width  of  right  of  way,  679. 

Rule  as  affected  by  peculiar  statutory  provisions,  679. 
What  amounts  to  an  abandonment  or  discontinuance,  68a 

In  general,  680,  681. 

Failure  to  pay  award  and  take  possession,  681. 

Evidence  of  abandonment;  nonuser,  681. 

Temporary  nonuser  or  use  of  different  character,  68l. 

Failure  to  pay  within  four  years,  68t. 

Failure  to  pay  within  one  year,  682. 

Constructing  road  over  other  lands,  68s. 

Abandonment  need  not  appear  of  record,  688. 
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Abandonment ;  Discontinuance— C<?ii/iiitfri/, 

Withdrawal  of  deposit,  682. 
Failure  to  file  order  establishing  road,  682. 
Failure  for  two  years  to  file  a  remanding  order,  683. 
Leasing  line  to  another  company,  683. 
Transferring  right  of  way,  683. 

Rejection  of  motion  to  accept  land  at  certain  valuation,  683. 
Nonuser  during  pendency  of  proceedings,  683. 
Nonuser  of  portion  held  ifor  future  use,  684. 
Burden  of  proof  to  explain  nonuser,  684. 
Effect  of  abandonment,  684. 

Distinguished  from  nonsuit,  684. 
Leaves  parties  in  statu  quo,  684. 
Right  to  remove  Improvements,  684. 
Subsequent  rights  of  company,  684. 

Cannot  retain  possession  of  land,  684. 
When  deemed  a  trespasser  ab  initio^  685. 
Right  to  select  another  route  or  recondemn,  685. 
Right  to  recover  deposit  or  recover  back  money  paid,  685. 
Landowner's  right  to  damages,  686. 

When  company  liable  in  damages,  686. 
Damnum  absque  injuria,  686. 
Abandonment  in  part,  687. 
Damages  on  appeal,  687. 
Loss  to  landowner,  687. 
Interference  with  business,  687. 
Price  unsatisfactory,  687. 
Conditional  abandonment,  688. 
For  unreasonable  delay,  688. 
After  entry  upon  land  under  bond,  688. 
Notwithstanding  restitution  of  the  proceedings,  689. 
Rule  as  affected  by  special  statutory  provisions,  689. 
What  damages  recoverable  include,  689. 
What  may  be  considered  reduction  of  damages,  690. 
Restitution  to  landowner,  690. 
Costs  on  discontinuance,  690. 
Costs  and  expenses,  690. 
Unnecessary  witnesses,  691. 
Counsel  fees.  691. 
Remedies  ef  landewner : 

Election  of  remedies,  691,  692. 
Waiver  of  remedies  by  owner,  69a. 
Recovery  of  tenant  by  the  curtesy,  69a* 
Injury  to  tenant,  692. 
Trover  for  materials,  692. 
Statutory  remedy;  when  exclusive,  69a,  695. 
When  statutory  remedy  not  exclusive,  694,  695. 
Action  for  damages,  695. 

Right  of  action  generally,  695. 
Defenses,  696. 
Parties,  696. 
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RMMdltt  0f  ^Unkmuit^CanHnued. 

Proper  parties  plaintiff,  696. 
When  grantee  maj  sue,  697. 
Suit  bj  mortgagee,  697. 
Suit  by  tenant,  697. 
Hasband  and  wife,  697. 
Joinder  of  plaintiffs,  697. 
Parties  defendant,  697. 

Party  prodncing  injury,  697. 

Lessee  of  railroad,  697. 

President  of  company,  697. 

Company  or  contractor,  697,  698. 
Pleading,  698. 

Sufficiency  of  plaintiff's  pleading;  generally,  698. 
Describing  the  land  and  locality,  698. 
Averment  of  ownership,  698. 

Allegations  that  acts  complained  of  were  unlawful,  698. 
Setting  out  character  of  injury,  699. 
Aider  by  verdict,  699. 
To  claim  of  damages,  30a 
Joinder  of  claims  in  one  count,  70a 
The  answer,  700. 
Pleading  justification,  700. 
The  replication,  700. 
Judgment  and  its  effect  to  pass  title,  700^  701« 
Ejectment,  701. 

When  it  lies,  701. 

Entry  without  condemning,  701. 

Possession  under  void  proceedings,  709. 

Failure  to  pay  compensation,  701,  70a. 

Failure  to  perform  agreement  with  landowner,  70*- 

Occupying  land  already  dedicated,  702. 

When  landowner  estopped  to  sue,  703.  704. 

Entry  or  possession   under  license  from  or  contract  with 

owner,  704* 
Waiver  by  owner  of  prepayment  of  damages,  704. 

Demand  of  possession;  notice  to  quit,  705« 

Assessment  of  damages  in  ejectment  suits,  705. 

Right  to  condemn  notwithstanding  ejectment  suit,  705. 

Staying  execution   until   assessment  and  payment  of  damages, 

705.  706. 
Injunction,  706. 

When  a  proper  remedy,  706. 

In  general,  706,  707- 

Appropriation  without  condemnation,  707. 

Nonpayment  of  damages,  708. 

Fraud  or  irregularity,  708. 

Unlawful  act  during  condemnation  proceedings,  706. 

When  not  proper  remedy,  709* 
In  general,  709. 
Adequate  remedy  at  law,  709. 
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Remedies  of  landowner— C^E^/fUM/^/. 

Where  the  writ  would  be  unavailing,  709. 

No  sufficient  injury  or  damage  shown,  710. 

Owner's  consent,  acquiescence,  or  laches,  710,  711. 

When  owner  not  estopped,  711. 
Jurisdiction  ;  in  general,  712. 
Jurisdiction  of  federal  courts,  712. 
Parties  to  the  bill,  712. 

Sufficiency  of  the  bill,  complaint,  or  petition,  713. 
Pleading  matters  of  defense,  714. 
Motion  to  dissolve,  when  denied,  714. 
Vacation  under  stipulation,  714. 
Decree  ;  damages,  714. 
Issue  of  quantum  damnificatus^  715. 
Future  damages,  715. 
Mandamus,  715. 
Prohibition,  715. 
.Trespass,  716. 

When  trespass  will  lie,  716. 
Notwithstanding  statutory  remedy,  716. 
Who  may  sue,  716. 

Title  or  possession  necessary  in  plaintiff,  717. 
Parties  defendant,  717. 
Plaintiff's  pleading,  717. 
The  plea  or  answer,  718. 
The  judgment,  718. 
Questioning  the  proceedings  eoilaterally,  718* 

EMPANELING  JURY. 

See  Jury  ;  and  see  cross  reference,  72a 

EMPLOYEES. 

See  cross  reference,  721. 

ENGLISH  LANGUAGE. 

Development  of  the  old  practice,  720. 

Technical  terms  preserved,  721. 

Forgery  of  instrument  in  foreign  language,  721. 

Practice  in  the  United  States,  721. 

Courts  of  foreign  origin,  721. 

Document  set  out  in  Chinese,  721. 

Inadvertent  use  of  foreign  language,  721. 

Vs,  and  versus  for  "against,"  721. 

•*  &c."  signed  for  "  and  so  forth,"  721. 

••A.D."  and  "Anno  domini,"  722. 

"  Alias  "  in  indictment,  722. 

Technical  expressions,  721,  722. 

Legal  expressions,  722. 

Numerical  figures,  723. 

ENGROSSING. 

See  cross  reference,  723. 

ENLARGEMENT  OF  TIME. 
See  cross  reference,  723. 
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ENTERING  APPEARANCE. 
See  cross  reference,  723. 

ENTRIES. 

See  cross  reference,  723* 

ENTRY  AND  DETAINER. 
See  cross  reference,  723. 

ENTRY,  WRIT  OF. 

Definition,  724. 

When  the  writ  lies,  724. 

Parties,  725. 

In  favor  of  or  against  one  claiming  less  than  freehold,  725. 

Tenants  in  common,  joint  tenants,  and  copartners,  725. 

One  entitled  to  estate  in  remainder,  725. 

In  case  of  death,  725. 
Form  of  writ,  725. 
Declaration,  726. 
Pleas,  727. 

Nontenure,  727. 

Ouster  pending  writ,  727. 

Nul  disseisin,  726,  728. 
Amendments,  728. 
Alternative  command  in  writ,  728. 
Writs  of  entry  to  foreclose  mortgages,  728* 

Generally,  728. 

Nature  of  writ,  729. 

Notice,  729. 

Parties,  729. 

Suit  by  joint  tenants,  729. 

Separate  enforcement  of  rights,  729. 

EQUITABLE  ASSIGNMENTS. 
Scope  of  the  article,  731. 
Rights  of  assignees  in  courts  of  law  : 

Recognition  and  protection  of  equitable  rights,  731,  732. 
Suit  by  assignee  in  name  of  assignor,  733. 

In  general,  733. 

Action  in  name  of  first  assignor,  734. 

Note  given  for  prior  obligation,  734. 

Under  an  act  authorizing  contractors  for  city  work,  735. 

State  practice  in  federal  courts,  735. 

Rights  of  legatee  of  debt,  735. 

Eflfect  of  right  of  assignee  to  sue  in  his  own  name,  734,  735. 

Particular  choses  in  action,  735,  736. 

Insurance  policies,  736,  737. 

Assignment  of  debt  secured  by  mortgage,  736. 

Death  of  assignor.  737. 

Rationale  and  consequences  of  the  rule,  737,  73S. 

Rights  acquired  by  assignee,  738.  739. 
Control  of  the  suit,  739. 

Assignor  no  control,  739. 

Right  of  nominal  plaintiff  to  dismiss  suit,  739. 
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Rights  of  assignees  In  courts  of  \9m^C9ntinu€d* 

Release  by  assig^nor,  739. 
Objection  by  defendant,  740. 
Right  of  assignee  in  equity  : 

No  remedy  at  law,  740. 

Suit  in  whose  name,  740,  741. 

Legal  remedies,  741-743. 

Eflfect  of  assignee  not  being  able  to  sue  in  his  own  name,  743. 

What  must  appear  to  give  assignee  standing  in  equity,  743. 

Assignee  of  mortgage,  744. 

Assignee  of  patent,  744. 
Right  of  assignee  to  sue  in  his  own  name  : 

Generally,  744,  745. 

Abolition  of  distinction  between  law  and  equity,  746. 

Covenant  for  payment  of  rent,  746. 

Assignability  of  subject  matter  as  test  of  right,  747. 

Effect  of  statute,  748. 
Action  by  real  party  in  interest : 

Who  is  such  party,  749,  75a 

Effect  of  legislation,  751. 

Assignee  as  "  real  party,"  752. 
Assignee's  right  to  sue,  752. 
Holder  of  commercial  paper,  752. 
Possession  of  nonnegotiable  instrument,  752,  753. 
Reasons  for  assignment,  753. 

Assignment  for  purposes  of  collection,  753. 

In  United  States  courts,  754. 
Permissive  and  mandatory  statutes: 

Where  statute  is  directory  merely,  754,  755. 

Where  statute  is  mandatory,  755. 
Effect  of  form  or  manner  of  assignment: 

Right  of  assignee  depending  upon,  756. 

Statutory  provisions,  756. 

Remedy  in  equity  of  assignee  of  chose  in  action,  756. 

Federal  courts  controlled  by  state  decision,  756. 
Assignment  of  cause  of  action  arising  in  tort : 

Right  of  assignee  to  sue  in  his  own  name,  757. 

Injury  to  property,  757' 

Claim  for  personal  injuries,  757. 

Claims  for  conversion  of  property,  757,  758. 
Necessity  of  promise  liy  or  notice  to  debtor : 

To  enable  assignee  to  sue  in  his  own  name,  758. 

Assignment  of  bank  account  by  delivery  of  book,  759. 

Acceptance  of  order,  758,  759. 

Proceeding  against  debtor  for  money  had  and  received,  759. 

Whether  or  not  new  promise  was  made,  759. 

Promise  to  assignee  illegally  entitled  to  payment,  759. 

Sale  by  assignee  of  insolvent,  759. 

Requirement  of  indemnity,  760. 

Reassignment,  760. 

The  second  assignee,  760. 
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NMtttily  of  proMiM  ky  or  ooHoo  to  ^iiiilHt— Continued. 
Where  a  debt  is  due  a  copartnership,  760. 
Promise  need  not  be  express,  760,  761. 
Mutaal  insurance  companies.  760. 
Notice  of  assignment,  761. 
Attif  ooMol  nado  wHhoiil  tho  tlila : 

Remedy  governed  bj  lex  fori  ^  762. 
Foreign  executors  and  administrators,  76s. 
Pifinl  iSiif|00Miiti  \ 

Right  to  assign  part  of  chose  in  action,  763. 
Assent  of  debtor,  763. 
Splitting  cause  of  action,  763. 
Transfer  of  part  of  note,  763. 
Insurance  losses,  764. 
Patent  rights,  764. 
Multiplicity  of  suits,  764. 
Assignment  of  unpaid  remainder,  764 
Practice  in  some  states,  764. 
Transfer  of  what  legal  title,  764. 
Assignment  by  one  joint  obligee,  764. 
Courts  of  equity  will  enforce  partial  assignments,  764. 
Rule  at  law,  765. 
In  admiralty,  765. 
AtsifRMoiils  as  to  collatoral  sooorHy : 
Position  as  assignee,  765. 
Promissory  notes,  765. 
Account  assigned  to  creditor,  765. 
Assignment  of  insurance  policy,  765, 
Certificate  of  indebtedness,  765. 
Pirtiot: 

Generally,  766. 
Assignee  of  part  of  debt,  766. 
Joinder  of  assignor  and  assignee,  766. 
Action  by  assignee  for  unpaid  part  of  claim,  766. 
Action  by  insurance  company  against  wrongdoer,  766. 
Assignor  as  party,  766. 
In  general.  766,  767. 
Proceedings  in  equity,  768. 
Interest  remaining  in  assignor,  768* 
Assignment  absolute,  769,  770. 
Mortgage  foreclosure,  771. 
Assignee  as  party,  771. 
Effect  of  assignment  pendente  lite,  770. 
In  genera],  772. 

Plaintiff  parting  with  all  interest,  779,  773. 
Compromise,  774. 
Costs,  774* 
Amendments  as  to  parties,  775. 
PloaAog: 

General  requirements,  775. 

)l^cessary  allegations  ;  fact  of  assignment,  776,  777. 

10 1 2  Volume  VH. 


INDEX, 

EQUITABLE  ASSIGNMENTS. 

Manner  or  form  of  assignment,  778. 
Execution  and  delivery  of  assignment,  778,  779. 
Nature  of  plaintiff's  title,  779. 
Consideration  of  assignment,  779. 
Notice  to  debtor,  or  promise  to  pay  assignee,  780. 
Pleading  defenses,  781. 
In  general,  781. 

Denial  of  fact  of  assignment,  781. 
Denial  of  validity  of  assignment,  782. 
Denial  of  right  to  maintain  action.  783,  784. 
PlMding  and  proof : 

Necessity  of  supporting  averments,  785. 
Proof  of  insolvency  of  assignor,  785. 
SuflEiciency  of  parol  proof  of  written  assignments,  785. 
Admission  on  trial  of  fact  of  assignment,  785. 
Presumption  as  to  date,  785. 

Insufficiency  of  finding  to  support  allegation  of  assignment,  785. 
Where  facts  alleged  are  not  denied,  786. 
Province  of  court  and  Jury : 

Whether  transaction  amounted  to  assignment,  786. 

Validity  of  assignment  a  question  of  law,  786. 

Written  assignments,  786. 

Written  evidence  of  assignment,  786. 

Refusal  to  instruct  as  to  effect  of  assignment,  786. 

EQUITABLE  ATTACHMENT. 
Introductory  statement,  787. 
Nature  of  the  proceedings : 

Attachment  generally,  788. 
Equity  jurisdiction  only  by  statute,  788. 
Trustee  process,  788. 
Court  of  issuance  and  return,  788. 
Order  for  attachment,  788. 
Issuance  by  clerk,  788. 
Where  filed,  780. 
In  different  counties,  789. 
When  attachment  in  equity  lies : 

Specific  grounds  fixed  by  statutes,  789. 

Nature  of  debtor's  estate  and  creditor's  claim,  789,  790. 

Construction  of  general  statutes,  789. 

Surplus  in  hands  of  mortgagee,  789. 

Under  the  code  system,  789. 

Action  at  law  transferred  to  equity  docket,  79a 

Action  for  the  recovery  of  money,  790. 

Legal  estates,  790. 

Equitable  demands,  790. 

Jurisdiction  in  analogy  to  that  at  law,  79a 

Simple  contract  creditor,  791. 

Nulla  bona  return,  791. 

Prior  judgment  at  law,  791. 
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Wktii  aHaebment  in  mivfty  VH^i^— Continued. 
Unliquidated  damages,  791. 
Legal  demand  against  Mstdent,  991. 
Legal  remedy  against  nonresidept,  791. 
Prima  facie  sufficiency  of  allegatiea,  991* 
Person  absent  by  reason  o|  lyart  79X- 
Property  of  nonresident  within  the  state.  791. 
Fraud.  791. 
Insolvency,  792. 
Existence  of  grounds,  791. 

Allegation  and  proof,  791,  791. 

Construction  of  statutes.  792. 

Attachment  bill  fatally  dafaotiiFe,  79a. 

Allegations  in  amended  patill9«,  79a. 

Fraud uleai  iBtaatien  ;  piseoi,  79a. 
Piriln: 

Necessity  of  proper  parties,  792. 

Defendants,  792. 

Attachment  against  boat,  798. 

Absence  of  trustee,  792. 

Lessee.  79a. 

Trustee  process,  793. 

Joint  plaintiffs,  793. 

Fraudulent  conveyaneas,  793. 

MultifaFiottsnaas,  793. 
How  defendants  brought  in,  793. 
Frame  of  bill : 

Allegations,  793. 

Grounds  of  attachment,  793.  . 

Nature  of  estate  to  be  reached,  794. 

Amount  of  indebtad^eas,  794. 
Prayer.  794. 
Affidavit,  794,  795. 
The  bond : 

Indemnity  bonds,  795. 
Where  no  indemnity  required,  795. 
Bond  before  decree  for  sale,  795. 
Substitution  of  good  for  bad  bond,  79|« 
Unauthorized  conditios^s,  795, 
Delivery  boa^i  79S* 
Order  of  surety's  liability*  79$* 
Discharge  of  surety,  796. 

Attachment  against  executor  or  ^ih^iaiiilsott^^  79^ 
Lien  of  attachment.  796. 
Proceedings  after  bill  filed : 

Defense  to  bill  ;  matters  in  abatement,  79^ 

Must  be  specially  pleaded,  796. 

Leave  to  answef  oiD  «m(«|U0  rt^^i  9g(l« 

Defenses  embraced  in  answeuf,  79^.       , 

Sufficiency  of  plea  in  abatement,  79^ 

Affidavit  by  agent,  796. 
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equiiable  attachment. 

Proceedings  after  bill  fiS^A—Continued. 

Defense  by  garnishee,  796. 

Appeal  by  garnishee,  796. 

Interpleader,  797. 
Dissolution  of  attachment,  797. 

Regulated 'by  statute,  797. 

Appearance  and  execution  of  bond,  797. 

Appearance  without  bond  by  consent,  797* 

Service  of  subpoena.  797, 

Death  of  nonresident  debtor,  797. 
Order  for  sale  and  distribution,  797. 
Wrongful  attachment ;  motion  for  damages*  797« 

EQUITABLE  DEFENSES. 

Jn  proceedings  for  dower.     See  DoWSR. 

Definition,  799. 

Right  to  plead  equitablo  dtfonees: 

At  common  law,  8oo. 

In  United  States  courts,  8oi* 

Under  statute,  801. 

The  general  rule,  801,  803« 

Effect  of  statute  of  limitations,  8oi* 

Before  justice  of  the  peace,  802. 

Where  legal  defense  is  available,  8ot. 

In  England,  803. 

Equitable  title  in  ejectment,  803. 

Affimative  relief  in  addition  to  naked  defense,  804. 

Specific  performance,  804. 

Reformation  of  deed,  804. 

Equity  in  party  unconnected  with  the  pleader,  804. 

Effect  of  want  of  interested  parties,  805. 
When  affirmative  relief  is  sought,  805. 
When  naked  defense  is  pleaded,  805. 

Statutes  applied  to  replications,  805. 

In  ejectment ;  equitable  title  of  plaintiff,  805* 
Pleading  equitable  defenses: 

Necessity  for  setting  up  equity,  805. 

The  rule  stated,  805,  806. 

Technicality  of  the  plea,  806. 

Leave  to  plead,  806. 

Statement  in  agreed  case,  806. 

Defense  established  by  plaintiff,  806. 

Amendment  to  conform  to  proof,  806. 

Naked  defense  under  general  denial,  806. 
How  equitable  defenses  should  be  pleaded,  807* 

In  general,  807. 

In  England,  807. 

Irrelevant  and  redundant  matter,  S07. 

Prayer  for  relief,  807. 

When  affirmative  relief  is  sought,  807. 

Naked  defense  without  prayer  for  relief,  807,  808. 
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Continued. 

Eflfect  of  failure  to  plead  upon  sobseqaent  litigation,  808,  809. 
Set-off  and  coanterclaim,  809. 

Effect  of  pleading  as  concluding  the  defendant,  8zo. 
Xknitmmm  ¥  niiUii  on  IN  trial: 
How  determined,  8ia 

Character  of  defense  to  which  rule  applies,  8iQi 
Equitable  issues  to  jury.  810. 
Effect  upon  legal  rights,  811. 
Waiver  of  error  in  manner  of  trial,  8ii« 
Burden  of  proof,  811. 

EQUITY, 

See  Bill  in  Equity;  Equitable  Assignments;  Equitable  Attachicint; 

Equitable  Defenses. 
Divorce  suit  as  a  suit  in  equity.     See  Divorce. 
Proceedings  in  equity  to  recover  dower.     See  Dower. 
Writ  of  error  to  review  decree,  851. 
Pleading  duress  in  equity,  247. 

Judges  of  court  of  equity  equally  divided  in  opinion,  48. 
Election  between  law  and  equity,  374. 

EQUITY   PLEADING  AND   PRACTICE. 
Source  of  equity  pleading  and  practice,  813. 
Following  practice  of  high  court  of  chancery,  813,  814. 
Following  practice  of  House  of  Lords,  815. 
Construction  of  statutes  regulating  practice,  815,  816. 
Courts  with  law  and  equity  sides,  8i6« 

ERROR,  WRIT  OF. 
MkiHiOR: 

The  writ  reversed,  890. 
At  common  law,  820. 

Distinguished  from  writ  of  error  €oram  moHs,  82Z« 
Purpose: 

Twofold  purpose,  821. 
Distinguished  from  certiorari,  821* 
NeeetiHy: 

Essential  to  vest  jurisdiction,  822. 
Cannot  be  waived,  822,  823. 
On  motion  of  court,  823. 
Cbarader  of  procMding : 
As  a  new  action,  823. 
Prevailing  rule,  823. 
Contrary  rule,  824. 
New  process,  825. 
New  parties,  825. 
New  pleadings,  825. 
Effect  on  subject  matter,  825« 
Effect  on  judgment,  825. 
Construction  of  general  statutes  affecting  actions,  826. 
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Cbaractor  of  ^^^^wt-Continued. 
As  a  writ  of  right,  826. 
At  common  law,  826. 

In  civil  cases,  826,  837. 
In  criminal  cases,  827. 
Under  modern  practice,  827. 

Granted  by  constitution  or  statute,  827. 
Legislative  conditions,  827,  828. 
To  what  tribunal  the  writ  lies : 

Courts  of  record  following  common  law,  838. 

Justices  of  the  peace,  829. 

Effect  of  statutory  provisions,  829. 

Civil  and  criminal  cases,  829. 

Courts  acting  in  summary  method,  829. 

Municipal  court,  829. 

What  are  courts  of  record,  830. 

Applications  of  the  rule,  830. 

Judgment  of  probate  court,  830,  83X« 
Quasi-legal  tribunals,  832. 
On  trial  de  novo,  832. 
To  what  Judgment  the  wrK  lies : 
Finality,  832. 

The  general  rule  stated,  832,  833. 
What  constitutes  final  judgment,  834. 
Trial  and  verdict,  834. 
Unofficial  opinion  of  judge,  834. 
Retention  of  cause,  834. 
Technical  judgment  not  required,  834. 
Arrest  or  stay  of  judgment,  835. 
Void  judgment,  835,  836. 
Judgment  at  chambers,  836. 
On  report  of  referee,  836. 
On  report  of  arbitrators,  837. 
Judgment  in  favor  of  plaintiff  in  ertor,  837. 
Decisions  peculiar  to  various  jurisdictions,  837-840t 
In  criminal  cases,  840-842. 
When  writ  not  applicable,  842. 
Interlocutory  judgments,  842. 
The  general  doctrine,  842. 
•  Venue,  842. 
Void  issue,  843. 

Illustrations  of  cases  where  writ  does  not  lie,  843. 
^    Statutes  allowing  the  writ,  843. 

Where  party  will  suffer  immediate  loss,  844. 
Decisions  involving  exercise  of  discretion,  844,  845. 
Exercise  of  ministerial  power,  845. 
Other  cases  where  it  does  not  lie,  845,  846. 
For  what  error  the  writ  lies : 

Where  a  person  is  grieved,  846. 

Curable  defects,  846. 

Error  apparent  on  face  of  record,  847. 
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For  what  error  the  writ  \\t%—Continu€d. 
Report  of  referee,  847. 
Questions  of  law,  847. 

Examination  limited  to  errors  of  law,  §47. 
Error  in  law  and  in  fact  distlngnisbed,  848* 
Special  findings,  848. 
In  crimina)  cases,  848. 
Questions  of  fact,  848. 
Not  reviewable,  848. 
Fraud,  848. 

Competency  of  juror,  849. 
When  finding  of  fact  error  in  law»  849* 
Agreed  statement  of  facts,  849. 
Facts  reported  by  judge,  849. 
Where  re-ezaminable,  849. 
Mixed  questions  of  law  and  fact,  849. 
Joinder  of  law  and  fact  in  assignment  of  error,  850^ 
Exelusiveness  off  remedy : 

Actions  at  law,  850,  851. 
Suits  in  equity,  851. 

Effect  of  statute  authorizing  appeal,  852. 
Further  remedies  cumulative,  852. 
Effect  of  limited  right  of  appeal,  853. 
Writ  of  review,  853. 
Adjudication  in  insolvency,  853. 
Reason  for  rule,  853. 
Exceptions  to  rule,  853. 
In  criminal  cases,  853. 
Election  of  remedies,  854. 
Effect  of  waiver,  855. 
Plural  writs  of  error : 

To  several  ^'udgments,  855. 
Cross  writs  of  error,  855,  856. 
When  single  writ  appropriate,  855. 
Probate  proceedings,  855. 
Consolidated  affidavit  of  defense,  859* 
Additional  process,  856. 
Formal  leave,  856. 
Parties : 

Plaintiflfs.  856. 

Who  entitled  to  the  writ,  856^ 
The  general  rule,  856. 
Authority  of  attorney,  857. 
Privies.  857. 

Personal  representatives,  857. 
Heirs,  857. 

Reversioners  and  remaindermen,  858. 
Political  officers,  858. 
Stockholders,  858. 
Privity  to  be  shown  by  writ,  858. 
Artificial  persona,  858. 
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Infanti,  858. 
Principal  and  bail,  8s8« 
In  criminal  cases,  858. 
By  the  state,  85a. 
Taking  fals^  ckath,  8S9^ 
Under  municipal  ordinances,  8$9t 
Bastardy  proceedings,  859. 
Suits  on  bonds  and  recognizancca*  859. 
Statutory  changes,  859.  86a 
Violation  o|  revenue  laws,  Ato. 
Misdemeanors,  86o. 
Defendant,  860. 
Joinder,  860. 

All  parties  b^low,  Sto. 

Where  writ  9U9d  out  by  one  party*  8te 

Joint  distributee^,  8^1. 

Where  but  one  defendant  served,  Mi« 

Reason  for  rule,  86|. 

SummQBa  and  eeveranee,  8^. 

Husband  and  wife,  86a,  863. 

When  joinder  unnecessary,  843* 

One  defendant  releasing  errof,  S63, 
No  judgment  againet  one,  863. 
Stipulation  of  finality,  863. 
Efifect  of  release  on  rights  et  coiieff  adaat,  M), 
Trespass,  863. 

Parties  not  joined  below,  863. 
Formal  parties,  863. 
Separate  interest,  863. 
Sheriff  in  tax  attit»  963« 
Suit  to  FaRH^ve  paapar,  864. 
Probate  court  decree,  864. 
Intervener,  864. 
Effect  of  nonjoinder  or  mi»jo)nder,  864. 
Nonjoinder  or  misjoinder  cured  hy  »»eadaiant,  864 
Defendants,  865. 

Against  whom  writ  lies,  865* 
Joinder  of  parties,  865. 
Description  of  parties,  866. 
Abatement,  866. 

Writ  in  name  of  dead  person,  866. 
Writ  by  personal  representative,  866. 
Death  of  sole  plaintiff  or  defendaat  In  enoF,  86^  8iV 
Abatement  of  writ,  86^ 
Before  assignment  of  error,  8^ 
Before  writ  issues,  868. 
After  assignment  of  error,  868. 
Death  of  joint  plaintiff  or  defendant  in  a#r«ih,  SM. 
Bankruptcy,  869. 
Marriage,  869. 
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Rtltut  tf  trrtr: 

Formal  release,  869. 

Party  may  waive  his  right,  869. 

By  agreement,  869. 

Judgment  by  confession,  869. 

Quashal  of  writ  brought  contrary  to  agreement,  869. 

Rule  not  applicable  in  capital  criminal  cases.  869. 

Injunction  as  a  release,  869. 

Effect  of  statute,  870. 

Release  of  actions,  870. 

Joint  plaintiffs  and  defendants.  87a 

Release  by  infant,  870. 

Execution  for  release,  870. 

Effect  of  release,  870. 
By  voluntary  acts  of  plaintiff  in  error,  87a 

Recognizing  validity  of  judgment.  870. 

Pleading  motion  for  new  trial,  870. 

By  consent,  870. 

By  confession  of  judgment,  870. 

Confession  improperly  made  no  waiver,  871* 

Judgment  by  nihil  dicit^  871. 
How  release  pleaded,  871. 

Specially  pleaded,  871. 

What  should  be  set  forth,  871* 

Construction  of  plea,  871. 
Objections  to  plea,  871,  872. 
How  issue  tried,  87a. 
Tint  to  SM  wit  the  writ : 

The  rule  stated.  873. 
Before  end  of  term,  873. 
Effect  of  statutes  governing,  873.  874. 
Exception  to  operation  of  statutes,  874,  87$* 
Statute  cannot  be  extended,  876. 
When  statute  begins  to  run,  876. 
How  statute  availed  of,  877. 
Motion  to  dismiss,  877. 
When  writ  considered  brought.  877,  878. 
ApplieatiOR  for  tho  writ : 
Contents,  878. 

In  general,  878. 

Specific  averments,  879,  88a 

Pleadings,  881. 

Amendment,  881. 
Effect  of  application,  881. 
What  is  sufficient  description,  88l« 
Assignment  of  errors,  88i« 
Form  of  tho  writ : 

The  contents,  881, 

At  common  law,  88x. 

Names  of  parties.  88x. 

Under  statutes,  883. 
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Form  of  the  wHi—Gmtinufd. 

Substantial  compliance  with  statutes,  883. 
Signature  and  teste,  882. 
Seal,  883. 
AllowMee  of  tho  writ : 
Necessity  for,  883. 

In  civil  cases,  883. 

Statutory  requirements,  883. 

In  criminal  cases,  884. 
Where  allowed,  885,  886. 
By  whom  allowed,  886. 
Time  of  allowance,  887. 
How  allowance  shown,  887. 
Indorsement  on  writ,  887. 
Implied  allowance,  887. 
Issuance  of  the  writ : 

Where  brought,  887. 
From  whence  issued,  888. 
To  whom  directed,  888. 
Service,  889. 

Generally,  889. 

How  shown,  889. 

Failure  to  serve ;  effect  of,  889. 
Return  of  the  writ : 
In  general,  889. 
Refusal  to  return,  890. 
Failure  to  make,  contempt  of  court,  89a 
Practice  in  different  states,  890. 
What  return  consists  of,  890. 
Original  writ  to  be  returned,  8qo. 
Signature  of  judge,  890. 
Necessity  for  return,  89a 
When  returnable,  891. 

At  what  term,  891. 

How  term  shown,  891,  893. 

On  what  day  of  term,  892. 

Any  day  of  term,  892. 
Filing  return,  892,  893. 
How  return  shown,  893. 
Aileglng  diminution  of  record : 

Where  record  sent  up  is  Incomplete,  893. 
Writ  to  compel  what  record  to  be  sent  up,  893. 
Upon  what  writs,  894. 
Diminution  contrary  to  the  record,  894. 
When  diminution  to  be  alleged,  894. 
Award  of  certiorari  by  court  ex  officio^  894. 
Process  in  error : 
In  general,  894* 
Scire  facias  ad  a^diendum  errores^  895. 

Of  what  cou^t  a  process,  895. 

How  treated,  895. 
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PrteetS  in  vnw— Continued. 
Whence  issued,  SqS* 
How  directed,  895. 

Notification  of  time  for  appearance,  89$. 
When  returnable,  895. 
Service,  896. 

Necessity  for,  896. 
Time  of  service,  896. 
Upon  whom  served,  897. 

On  defendant  in  error  or  hit  attorney,  897. 
Statutory  provisions  mandatory,  897. 
Service  upon  representatives,  897. 
Evasion  of  personal  service,  897. 
Where  several  defendants,  897. 
Where  defendants  are  partners,  897. 
Irregular  service,  898. 
Insufficient  scire  facias  ^  898. 
Alias  scire  facias y  etc.,  898. 
Contents  aiid  sufficiency  of  process,  898. 
Waiver  of  process,  899. 
Efltet  of  tiM  writ : 

As  a  supersedeas,  899. 
What  brought  up  by  writ,  899. 
Effect  on  jurisdiction  of  person,  900. 
Effect  on  jurisdiction  of  subject  matter,  900, 
Second  writ  of  error  : 

When  writ  lies,  900. 
New  petition  in  error,  900. 
By  wife  after  death  of  husband,  900. 
Effect  of  another  writ  and  citation  not  served,  9aa 
Proceeding  subsequent  to  mandate,  900. 
What  proceeding  is  examined,  901. 
Reargument  of  adjudicated  points,  901. 

Error  arising  from  matter  subsequent  to  former  decision,  90X« 
Where  points  might  have  been  raised  on  former  writ,  901. 
Dismissal,  quasiial,  or  discontinuance : 
Involuntary  dismissal,  901. 
In  general,  901. 

Not  confined  to  formal  defects,  900. 
Right  to  sue,  902. 
•  Where  affirmance  proper,  909. 

Continuance,  902. 
Specific  grounds,  902. 

Want  of  prosecution,  903. 
Want  of  jurisdiction,  903. 
Writ  sued  out  prematurely,  903, 
Want  of  proper  parties,  903. 
Misjoinder  of  parties,  904. 
Writ  sued  out  against  agreement,  904. 
Writ  sued  out  without  authority,  904. 
Writ  brought  unseasonably,  904. 
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ERROR.  WRIT  OF. 

Dismissal,  quaslial,  or  discontinuance— Ci?n/tiffi/^ 

No  actual  controversy,  904. 

Judgment  satisfied,  904. 

Interlocutory  order,  904. 

Incomplete  record,  904. 

Jurisdiction  not  attachable,  904. 

Failure  to  furnish  brief,  904. 

Failure  to  serve  bill  of  exceptions,  904. 

Case  made,  904. 

Incomplete  abstract,  904. 

Want  of  proper  certificate,  904. 

Confused  record,  904. 

Judgment  not  properly  described,  904,  905. 

Failure  to  give  proper  notice,  905. 

Appeal  to  same  judgment,  905. 

No  existing  cause  of  action,  905. 

Writ  not  served  according  to  law,  905. 

Same  questions  decided  on  prior  review,  905. 

Writ  not  sued  out  in  good  faith,  905. 

No  bond  given,  905. 

Failure  to  pay  costs,  905. 
Time  of  making  motion,  905. 
Notice  of  motion,  905. 
Hearing  on  motion,  906. 
Voluntary  dismissal,  906. 
As  a  matter  of  right,  906. 
When  motion  may  be  stated,  906. 
Filing  the  record,  906. 
By  coplaintiffs,  906. 
By  nominal  party,  907. 
Dismissal  on  court's  own  motion,  907. 
Costs.  907. 

Effect  of  dismissal,  907. 
Dismissal  for  want  of  evidence,  907. 
Amendment  of  the  writ : 
At  common  law,  908. 
Under  statute,  908. 
What  defects  amendable,  908,  909. 
Amendment  discretionary,  910. 
Amendments  affecting  parties,  91a 
Inserting  or  striking  out  names,  910. 
Adding  parties  joined  below,  911. 
Names  of  judges,  911. 
Omitted  parties,  911. 
Wrong  teste  and  seal,  911. 
Wrong  return  day,  911. 
Describing  party  by  partnership  name,  911. 
Error  in  Christian  name,  91J. 
Naming  only  one  defendant,  911. 
Substitution  of  one  name  for  another,  911. 
.    Failure  to  attach  writ  to  transcript,  911. 
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ERROR,  WRIT  OF. 

AmmAmmI  «f  IN  mf^-^Contimud, 
Omission  to  Dame  district,  911. 
Amendment  based  on  record,  911. 
Where  amendment  unnecessary,  9X8. 

ESCAPE.   PRISON  BREAKING,   RESCUE. 

Ptiwititii,  914. 

!■  erlMlMl  easts : 

Indictment  or  informatsoii,  914* 
For  the  escape  itself,  9x4. 

Contract  of  service  to  secure  payment  of  fine,  9x5. 
For  aiding  an  escape,  915. 

Requisites  of  indictment,  9x5. 

Aiding  felon,  916. 

Aiding  persons  charged  with  different  crimes,  9x6. 

Alleging  all  essential  elements,  916. 

Setting  out  names  of  officer's  posse,  9x6. 

Alleging  time  and  means,  9x6. 

Several  counts,  917. 
For  suffering  an  escape,  917. 

General  requisites  of  indictment,  917,  9x8. 

Particular  averments  necessary,  9x8. 

Duplicity,  918. 

Variance,  919. 
For  prison  breaking,  9x9,  99a 
For  rescue,  920. 

General  requisites  of  indictment,  990. 

Stating  time  of  arrest  and  rescue,  92X. 

Stating  place  of  rescue,  921. 

Charging  absence  under  statutes,  9ax. 

Amendments,  922. 
Arraignment  and  trial,  922. 
At  common  law,  922. 
Person  committed  for  high  treason,  923. 
May  be  indicted,  but  not  tried,  922. 
Acquittal  of  principal  felony,  923. 
Under  statutes,  922. 
Escape  pending  trial,  923. 
Summary  proceedings,  923,  924. 
Escape  and  recapture,  924. 

New  award  of  execution,  994* 
Plea  of  nonidentity,  924. 
Effect  on  pending  appeal,  924. 
The  general  rule,  924,  925. 
Case  decided  without  knowledge  of  escape,  92$. 
Dismissal  of  appeal,  925. 

In  general,  925,  926. 

Without  notice  to  plaintiff  or  attorney,  926. 

Conditional  dismissal,  927. 

Return  or  recapture  before  dismissal,  927. 
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ESCAPE,  PRISON   BREAKING,  RESCUE— an/inii/^/. 
CMI  proceedings : 

Election  of  remedies,  927. 

Proceeding  against  sherifif,  927. 
Pursuing  debtor  with  fresh  process,  927. 
New  execution,  927. 
Early  English  practice,  927. 
Method  of  tsricing  out  new  process,  927. 
Sheriff's  return;  effect  upon  liability  as  bail,  928. 
Right  to  another  ca,  sa.  not  conclusive  upon  other  remedies,  923. 
Action  on  bond  for  jail  limits  cumulative,  928. 
After  surrender,  928. 

Appearance  of  sheriff  in  original  suit,  929. 
Election  to  sue  sheriff;  effect  as  to  sheriff,  929. 
Decision  of  election,  929. 
What  action  lies,  929. 

At  common  law.     Case,  929. 
Under  statute.     Case  or  debt,  929,  95a 
Voluntary  or  negligent  escape,  930. 
Escape  on  mesne  process,  930 
Action  of  debt  cumulative,  931. 
Debt  on  bond,  931. 
Summary  proceedings,  931,  932. 
Defense  to  scire  facias ,  932. 
Parties,  932. 

Plaintiff,  932. 
Defendant,  932. 

Sheriff,  932. 

Joinder  of  sheriff  with  debtor,  932. 

After  rescue,  933. 
Election  to  sue  old  or  new  sheriff,  933. 
Pleading,  933. 

Sufficiency  of  declaration  or  complaint,  933. 

Showing  judgment,  933. 

Showing  indebtedness,  934. 

Showing  arrest  and  custody,  934. 

Escape  from  custody,  934. 

Voluntary  and  negligent  escape,  935 
Variance,  935. 
Venue.  936. 
Change  of  venue,  936. 
Pleading  in  defense,  936. 

Voluntary  return  or  recapture,  936. 

Several  counts  charging  separate  escapes,  936. 

Escape  without  defendant's  knowledge,  937. 

Practice  on  failure  to  file  affidavit,  937. 

Continued  in  custody  since  return  or  recapture,  937* 

Excuse  for  failure  to  recapture,  937. 

Action  after  bail,  937. 

Discharge,  937. 

Collateral  attack,  938. 
Verdict  and  judgment,  938. 
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ESCAPE,  PRISON   BREAKING,  RESCUE. 

Special  finding  under  statute,  938. 
Repugnant  finding,  93ft. 
Escape  suffered  or  permitted,  938. 
Default,  939. 

Finding  confined  to  proper  issues,  939. 
OIBcer's  remedies,  939. 
Negligent  escape,  939. 

Action  by  sheriff  before  recovery  against  him,  939. 
Action  on  prison  bounds  bond,  939. 
Voluntary  escape,  939. 

Negligence  of  jailer  or  insuificiency  of  jail,  939,  940. 
Stay  of  proceedings  against  sheriff.  940. 
Unlawful  discharge  though  prisoner  not  subject  to  arrest,  940. 

ESSOIN. 

In  dower  proceedings,  161. 

ESTOPPEL. 

See  Equitable  Defenses. 

Estoppel  to  deny  title  in  action  of  ejectment,  334. 

EVIDENCE. 

Effect  on  admission  of  testimony,  of  division  of  opinion  among  judges,  48 

EXCEPTIONS. 

In  condemnation  proceedings,  641, 

EXECUTIONS. 
See  Elegit. 

Writ  cf  distringas  tc  enforce  judgment.     See  Distringas,  Writ  of* 
Ejectment  by  purchasers  at  execution  sales,  294,  295. 
To  enforce  judgment  in  condemnation  proceedings,  624. 

EXECUTORS  AND  ADMINISTRATORS. 
Ejectment  by.    See  Ejectment. 

EXPROPRIATION  PROCEEDINGS. 
See  Eminent  Domain. 

FELONS. 

Right  to  maintain  action  of  ejectment,  378. 

FELONY. 

See  Duress  and  Compounding  Felony. 

FERRIES. 

Ejectment  for  ferry  franchise,  27$. 

FIDUCIARY  RELATION. 
See  Embezzlement. 

FIGURES. 

See  English  Languagk. 

FILING. 

Declaration  in  ejectment,  327. 

Of  petition  in  condemnation  proceedings,  516. 
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FIITAL  JUDGMENT. 

Writ  of  error  to  review.    Sec  Error,  Writ  of. 

FINAL  ORDERS. 

In  divorce  cases,  134,  135,  136. 

FINDINGS. 

In  divorce  cases,  119. 
Of  facts  as  to  duress,  253. 

FIXTURES. 

Ejectment  for,  369. 

FORECLOSURE. 

Writs  of  entry  to  foreclose  mortgages,  738. 

FOREIGN  LANGUAGE. 
See  English  Language. 

FORMER  CONVICTION. 

Second  drunkenness.     See  DRUNKENNESS. 

FRAUD. 

Decrees  obtained  by  fraud.     See  Divorce. 

Election  of  remedies  in  cases  of  fraud.     See  Election  OP  Rbhedibs* 

Charging  fraud  in  election  contests.     See  Elections. 

Indictment  of  election  officers  for  fraud,  406,  407. 

GAMING  HOUSE. 

See  Disorderly  Houses. 

GARNISHMENT. 

See  Equitable  Attachment. 

GENERAL  DENIAL. 

In  divorce  cases.     See  Divorce. 

GENERAL  ISSUE. 

In  action  of  ejectment.     See  EJECTMENT. 

GRAND  AND  PETIT  CAPE. 
In  dower  cases,  162. 

GUARDIANS. 

Eight  to  sue  for  ward,  in  divorce  cases.    See  DlvORd* 
Ejectment  by  guardians,  3S6. 

HARMLESS  ERROR. 

In  condemnation  cases,  650. 

HEARING. 

Of  condemnation  cases.    See  Eminent  Domain. 

HEIRS  AND   DEVISEES. 

Relation  of  to  proceedings  for  admeasurement  of  dower.     See  DoWBR* 

Ejectment  by  heirs.    See  Ejectment. 

As  parties  In  condemnation  proceedings,  sis- 

HIGHWAYS. 

See  Easements. 

Ejectment  for.    See  Ejectment. 
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HOMICIDE. 

See  DUKLUNO. 

HOUSE  OF  ILL  FAME. 
See  Disorderly  Housxs. 

HUSBAND  AND  WIFE. 
See  DowBR. 

Parties  to  divorce  suits.     See  DlTORCB. 
Eje€tmeut  by.    See  Ejectment. 
As  defendants  in  ejectment,  305,  306. 
As  parties  in  condemnation  proceedings,  510. 
Suing  out  writ  of  error,  862. 

IMPANELING  JURY. 

See  Jury;  and  see  cross  reference,  7fla 

IMPARLANCE. 

In  dower  cases,  i6a. 

IMPRISONMENT. 

Plioding  duress  by  imfris^mtni.    See  DuRSSS  AND  Compounding  Felony. 

IMPROVEMENTS. 
See  Drainage. 

INCONSISTENT  REMEDIES. 
See  Election  of  Remedies. 

INDIANS. 

Right  to  maintain  action  of  ejectment,  278. 

INDICTMENT. 

For  keeping  disorderly  house.    See  Disorderly  Houses. 

Fifr  disorderly  conduct.    See  Disorderly  Conduct. 

For  disturbing  meetings.    See  Disturbing  Meetings. 

For  drunkenness.    See  Drunkenness. 

Against  druggists.    See  Druggists. 

For  sending,  accepting,  or  carrying  ckallenge  to  fight  duel.     Sec  DUEIXINa 

For  crimes  against  election  laws.    See  Elections. 

For  embe%%Ument.    See  Embezzlement. 

For  escape  or  permitting  escape.    See  Escape,  Prison  Breaking,  Rescue. 

INDUCEMENT. 

Matters  of  inducement  not  duplicitous,  241. 

INFANTS.  ^      ^ 

Infants  as  parties  to  divorce  suits.     See  DiVORCl. 

Ejectment  by  and  against.    Sec  Ejectment, 

As  parties  in  condemnation  proceedings,  51a. 

Suing  out  writ  of  error,  858. 

INFORMATIONS.    See  Indictments. 

INJUNCTIONS.     For  wrongful  or  irregular  distress.     Sec  DISTRESS. 

As  the  remedy  of  owner  of  property  taken  for  public  use.     See  Eminbnt  Do- 
main. 
In  suits  for  dower,  176,  I77- 
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INQUIRY. 

Writ  of  inquiry  for  damages  in  dower  cases,  17a 

INSANITY. 

Insane  persons  as  parties  to  divorce  suits.     See  DlVOXCEi 

INSOLVENCY. 

Ejectment  by  insolvent  debtors,  278. 

INSTRUCTIONS. 

In  divorce  cases.     See  Divorce. 

On  trial  for  embezzlement.     See  Embezzlbment. 

On  trial  of  oflfense  for  keeping  disorderly  house,  18. 

Pleading  defense  of  duress,  252. 

INTENT. 

In  crime  of  embezzlement.     See  Embezzlement. 

Showing  intent  in  prosecution  of  keeping  disorderly  honse,  13. 

Allegations  of  intent  in  indictment  for  disturbing  meetings,  43. 

INTERLOCUTORY  ORDERS   AND    JUDGMENTS. 
Writ  of  error  to  review.     See  ExROR,  Writ  OF. 

INTERVENTION. 

In  condemnation  proceedings,  504,  505* 
In  divorce  suits.    See  Divorce. 

INTOXICATING   LIQUORS. 

See  Drunkenness  ;  Disorderly  Houses. 

ISSUES. 

See  General  Issue. 

Several  issues  in  support  of,  or  in  reply  to,  one  demand.    Sec  DuPUCITV. 

Ejectment  for,  267. 

JOINDER  OF  PARTIES,  ACTIONS,  OR  OFFENSES. 

See  the  various  titles  in  this  index  relating  to  the  subject  matteTm 

JOINT  TENANTS. 
See  Ejectment. 

JUDGES. 

Judges  divided  in  opinion.    See  Division  op  QpiNlOlfi 

JUDGMENTS. 
See  Elegit. 

In  distress  cases.    See  Distress. 

Distringas  to  enforce  judgment.     Sec  DISTRINGAS,  Writ  OF. 
Effect  of  division  of  opinion  upon  judgment  appealed  from.     See  DIVISION 

OF  Opinion. 
In  actions  for  dower.     See  Dower. 
In  condemnation  cases.     See  Eminent  Domain. 
In  action  of  ejectment.    See  Ejectment. 
IVrits  of  error  to  review  judgments.     See  ERROR,  WRIT  OF. 
On  trial  of  oflfense  for  keeping  disorderly  housef  19. 
In  action  for  escape,  938. 
Adjudging  defendant  guilty  of  embezzlement,  459. 
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JURISDICTION. 

Of  offense  of  disorderly  conduct.     See  DISORDERLY  CONDUCT. 

Of  courts  in  proceedings  to  recover  dower.     Sec  Dower. 

Of  offense  of  challenge  to  fight  a  duel.     Sec  Dueling. 

Of  condemnation  proceedings.    See  Eminent  Domain. 

On  writ  of  error.    Sec  Error,  Writ  of. 

Of  oflfense  of  disturbing  meetings,  38. 

Effect  on  question  of  jurisdiction,  of  a  division  of  opinion  among  judges,  48. 

Jurisdictional  defects  in  drainage  proceedings  overthrown  on  collateral 

attack,  222. 
Suit  in  court  not  having  jurisdiction,  as  an  election  of  remedy,  365. 
Of  election  contests,  378. 

JURY. 

Trial  by  jury  in  divorce  cases.    See  Divorce. 

Right  to  jury  trial  in  condemnation  proceedings.     See  Eminent  Domain. 
Qualifications  of  jurors  to  try  condemnation  proceedings.    See  Eminent  Do- 
main. 
Right  to  jury  trial  in  election  contest,  393. 
Province  of  court  and  jury  where  action  is  not  upon  assigned  claim,  786. 

JUSTICE  OF  PEACE. 

Jurisdiction  of  offense  of  disorderly  conduct.     See  DISORDERLY  CONDUCT. 
Pleading  equitable  defenses  before,  802. 

JUSTIFICATION. 

Plea  of  justification  when  bad  for  duplicity,  239. 

KEEPING  DISORDERLY  HOUSE. 
See  Disorderly  Houses. 

LACHES. 

Setting  up  defense  in  divorce  case.     See  Divorce. 

LANDLORD  AND  TENANT. 
See  Easements. 

Distress  for  rent.    See  Distress. 
Ejectment  by.    See  Ejectment. 

LANGUAGE. 

See  English  Lanouaos. 

Language  constituting  disorderly  conduct.     See  DISORDERLY  CONDUCT. 

LARCENY. 

See  Embezzlement. 

LEGATEES. 

Ejectment  by  legatees,  282. 

LEVY. 

Levying  distress  warrants.     See  DISTRESS. 

LIFE  TENANT  AND  REMAINDERMAN. 

As  parties  in  condemnation  proceedings,  511. 

LIMITATIONS. 

Statute  of,  pleading  in  action  of  ejectment,  343. 

1030  Volume  VIL 


INDEX. 

LIQUOR  SALOONS. 

See  Disorderly  Houses. 

LOCAL  IMPROVEMENTS. 
See  Drainage. 

LUNATICS. 

Ejectmeat  by,  391. 

MANDAMUS. 

As  a  remedy  of  owner  of  property  taken  for  public  use,  715. 
To  review  condemnation  proceedings,  665. 

MAPS. 

In  condemnation  proceedings.    See  Eminent  Domain. 

MARRIAGE. 

See  Dower;  Divorce. 

Abatement  of  writ  of  error  by,  863. 

MASTER  AND   SERVANT. 

Embeztlement  by  employees.     See  EMBEZZLEMENT. 
Servant  as  defendant  in  ejectment,  303. 

MEETINGS. 

See  Disturbing  Meetings. 

MESNE   PROFITS. 

Allegation  oft  in  ejectment.     See  EJECTMENT. 

MINES. 

Ejectment  for  mines  and  mining  rights.     See  EJECTMENT. 

MORTGAGES. 

Assignee  of  mortgagee.    See  Equitable  Assignments. 
Ejectment  by  or  between  mortgagor  and  mortgagee.     See  Ejectment. 
Mortgagor  and  mortgagee  as  parties  in  condemnation  proceedings,  508,  509. 
Writs  of  entry  to  foreclose  mortgages,  728. 

MOTION. 

To  dismiss  or  discontinue  writ  of  error.  See  Error,  Writ  of. 
Effect  on  motions  of  division  of  opinion  among  judges,  47,  48. 
Motion  for  damages  in  cases  of  wrongful  equitable  attachment,  798. 

MUNICIPAL  CORPORATIONS. 
See  Eminent  Domain. 

Ejectment  by  municipal  corporations.    See  EJECTMENT. 
Drainage  proceedings  by.    See  DRAINAGE. 

NEGLIGENCE. 

Actions  for  negligence  of  druggists.    See  Druggists. 

NEW  TRIALS. 

In  action  of  ejectment.     See  Ejectment. 

In  divorce  cases.     See  Divorce. 

In  election  contest  proceedings,  393. 

NEXT  FRIEND. 

Suit  byt  for  divorce.    See  Divorce. 
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NONSUITS. 

In  divorce  cases,  182. 

NONTENURE. 

PUa  to  writ  of  entry.    See  Entry,  Writ  <w. 

NOTICE. 

Of  application  of  summary  proceedings  to  recover  dower ,     See  DovriR. 

As  a  requisite  in  drainage  proceedings.    See  Drainage. 

In  election  contests*    See  Elections. 

Of  condemnation  proceedings.    See  Eminent  Domaiii. 

NOTICE  TO  APPEAR. 

In  action  of  ejectment,  338. 

NUISANCES. 

Charging  oflfense  of  keeping  disorderly  honse  as  a  naisance,  XI. 
Indictment  for  disorderly  conduct  as  common  nuisance,  4. 

NUL  DISSEISIN. 

Plea  to  writ  of  entry.    See  Entry,  Writ  or. 

NUNC  PRO  TUNC. 

Entry  showing  notice  of  drainage  proceedings,  213. 
Entry  of  judgment  for  costs  in  drainage  proceedings,  318. 

OATH. 

See  Verification. 

To  jurors  in  condemnation  cases,  566,  567,  $68. 

OBJECTIONS. 

Not  properly  taken  below  in  condemnation  cases,  653. 

OFFENSIVE  LANGUAGE.    See  Disorderly  Conduct. 

OFFICERS. 

Procedure  relating  to  public  election  of  officers.     See  Elections. 
Indictment  of  officers  for  neglect  or  refusal  to  perform  duties  at  election*    See 

Elections. 
Embentlement  by  officers.     See  Embezzlement. 
As  defendants  in  ejectment,  303. 

OPEN  AND  CLOSE. 

Right  to,  in  divorce  cases.     See  DIVORCE. 

Right  to  open  and  close  in  condemnation  cases,  syS, 

OPINION.    See  Division  of  Opinion. 

ORDER  OF  PROOF. 

In  divorce  cases.     See  Divorce. 

ORDER  OF  SUPPORT.    See  Disorderly  Conduct. 

ORDERS. 

Distringas  to  compel  performance  of  order,  35. 

OUSTER. 

Averment  of  t  in  ejectment.     See  Ejectment. 
In  the  action  of  ejectment.     See  Ejectment. 
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PARENT  AND  CHILD. 

Custody  of  children  in  divorce  cases.     See  DiVORCI. 

PARTIES. 

To  divorce  suits.     See  Divorce. 

To  proceedings  for  dower.     See  DOWBR. 

Action  based  on  injury  to  easement.     See  EASEMENTS. 

To  the  action  in  ejectment.     See  Ejectment. 

To  election  contests.     See  Elections. 

To  condemnation  proceedings.     See  Eminent  Domain. 

To  writ  of  entry.     See  Entry,  Writ  of. 

To  actions  upon  assigned  claims.     See  EQUITABLE  ASSIGNMENTS. 

To  equitable  attachment.     See  Equitable  Attachment. 

To  writs  of  error.     See  Error,  Writ  of. 

To  suits  for  permitting  escape.    See  Escape,  Prison  Breaking,  Rsscub. 

Joinder  of  parties  for  keeping  disorderly  houses,  8. 

In  proceedings  to  collect  drainage  assessments,  224. 

PARTNERSHIP. 

Embezzlement  of  partnership  property.    See  Embezzlement. 
Ejectment  for  property  of,  279. 

PARTY  WALLS. 

Ejectment  for.  277. 

PAYMENTS. 

Plea  of  payment  bad  for  duplicity,  239. 

PENALTIES. 

Action  by  elector  for  penalty  for  refusing  vote.     See  Elbctions. 

PETITIONS. 

In  code  pleading.    See  Complaints. 

For  divorce.    See  Divorce. 

In  condemnation  proceedings.     See  Eminent  Domain. 

In  drainage  proceedings.     See  Drainage. 

In  election  contests.    See  Elections. 

PLACE. 

Allegations  of  place  in  indictment  for  disturbing  meetings.     See  Disturbing 
Meetings. 

PLANS. 

In  condemnation  proceedings.    See  Eminent  Domain. 

PLEAS. 

See  also  Answers. 

In  dower  cases.     See  DoWER. 

Pleading  duress  and  compounding  felony.     See  DURBSS  AND  COMPOUNDING 

Felony. 
Setting  up  easements.     See  Easements. 
In  action  of  ejectment.     See  Ejectment. 
In  condemnation  proceedings.     See  Eminent  Domain. 
In  election  contests.     See  Elections. 
In  writ  of  entry.     See  Entry,  Writ  of. 

In  action  for  escape.     See  Escape,  Prison  Brbaking,  RbsctTB. 
In  action  upon  assigned  claim.     See  Equitable  Assignments. 
Duplicity  in  pleas.    See  Duplicity. 
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PLURAL  WRITS  OF  ERROR. 
See  Error,  Writ  op. 

POISON. 

Actions  against  druggists  far  selling  pHsan,     See  DRUGGISTS. 

POSSESSION.  WRIT  OF. 

Execution  in  ejectment.     See  EjKCTMBNT. 

PRiECIPE. 

In  proceedings  for  dower,  is8. 

PRAYER. 

In  divorce  cases.    See  Divorce. 

In  bill  for  equitable  attachment,  794. 

In  ejectment,  338. 

For  relief  in  equity  where  defense  is  pleaded,  807. 

PRECEPT. 

To  compel  company  to  pay  award  in  condemnation  proceedings,  63$. 

PREMATURE  SUIT. 

Premature  suit  not  an  election  of  a  remedy,  365. 

PRINCIPAL  AND  AGENT. 

Ejectment  by  and  between,  300. 

PRISON  BREAKING. 

See  Escape,  Prison  Breaking,  Rescue. 

PRIVATE  WAYS. 
See  Easements. 

PROBATE  COURT. 

Writ  of  error  to  judgment  of,  830,  831. 

PROCESS. 

See  also  Service. 

In  divorce  cases.     See  DrvORCB. 

In  condemnation  proceedings.     See  EMINENT  DOMAIN. 

Process  in  error.    See  Error,  Writ  of. 

PROHIBITION. 

As  the  remedy  of  landowner  in  condemnation  cases,  715. 
To  review  condemnation  proceedings,  665. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PUBLICATION. 

Of  notice  or  process  in  condemnation  proceedings.     See  EMINENT  DOMAIN. 
Service  by,  in  divorce  cases.    See  Divorce. 

PUBLIC  OFFICERS. 
See  Officers. 

PUBLIC  USE. 

See  Eminent  Domain. 
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PUIS  DARREIN   CONTINUANCE. 
Plea  in  action  of  ejectment,  344. 

QUASHAL. 

Of  vrrits  of  error.    See  Error,  Writ  of. 

QUO  WARRANTO. 

Election  contests.    See  Elkctions. 

Testing  legal  existence  of  drainage  district,  axa 

RAILROADS. 

See  Eminent  Domain. 

REAL  ACTION. 

See  Entry,  Writ  of. 

REAL   PROPERTY. 

See  Dower;  Easements. 

Action  of  ejectment  to  recover.    Sec  Ejectment. 

RECAPTURE. 

See  Escape,  Prison  Breaking,  Rescue. 

RECEIVERS. 

Ejectment  by,  295. 

As  defendants  in  ejectment,  306. 

RECEIVING  STOLEN   PROPERTY. 

Indictment  for  receiving  embezzled  property,  4a3« 

RECRIMINATION. 

In  divorce  cases.     See  DIVORCE^ 

REFERENCES. 

In  divorce  cases.     See  Divorce. 

Writ  of  error  on  report  of  referee,  836. 

REFORMATION. 

Reforming  instruments  under  plea  of  equitable  defense,  804. 

REHEARING. 

In  election  contest  proceedings,  393. 

RELEASE. 

Release  of  error.    Sec  Error,  Writ  OF. 

RELIGIOUS  MEETINGS. 
See  Disturbing  Meetings. 

REMAINDERMEN. 
Ejectment  by,  a95« 
As  defendants  in  ejectment,  307. 

REMEDY  AT  LAW. 

See  Equitable  Assignments;  Equitable  Attachment. 

REMONSTRANCE. 

In  draim^e  proceedings.    See  DRAINAGE. 

RENT. 

Distress  for  rent.    See  Distress  . 
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REPLEVIN. 

Action  for  wrongful  or  irregular  distress.     See  DiSTUlSS. 
Election  of  remedies  where  property  has  been  converted.     See  ELECTION  (MT 
Remedibs. 

« 

REPLICATION. 

To  pleas  in  proceedings  to  recover  dower.     See  DowSE. 
Duplicity  in  replication.     See  DupuciTY. 

REPLY. 

In  divorce  cases.     See  DIVOECB. 

In  election  contest  proceedings.     See  ELECTIONS. 

REPORTS. 

Of  commissioners t  etc.,  in  proceedings  to  recover  dower.     See  DowBE. 
Of  drainage  commissioners.     See  Drainax;e. 
In  condemnation  cases.    See  Eminent  Domain. 

RESCUE. 

See  Escape,  Prison  Breaking,  Rescue. 

RESIDENCE. 

Allegation  of  in  divorce  suit.     See  DivORCB. 

RESTITUTION. 

ffVtV  of,  in  action  of  ejectment.    See  Ejectment* 

RETURNS. 

In  proceedings  to  recover  dower.     See  DoWEB. 
To  writ  of  error.    See  Error,  Writ  of. 

REVERSIONERS. 

Ejectment  by.     See  EJECTMENT. 
Action  for  injury  to  easement,  257. 

REVIEW. 

See  Appeals. 

Of  evidence  in  divorce  cases.     See  DiVOECB. 

Of  election  cases.    See  Elections. 

Of  condemnation  proceedings.    See  Eminent  Domain* 

REVIVOR. 

In  divorce  cases.    See  DIVORCE. 

SALES. 

Election  of  remedies  where  sale  induced  by  fraud.    See  Elbction  of  Rem- 
edies. 

SCHOOLS. 

See  Disturbing  Meetings. 

SCIRE  FACIAS. 

Scire  facias  ad  audiendum  errores.    See  ERROR,  WRIT  OF* 

SEAL. 

To  writ  of  error,  883. 

SEISIN. 

Allegation  of,  in  ejectment.     See  EjECTMBNT. 
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SEPARATE  TRIALS. 

Of  condemnation  cases,  565. 

SEPARATION. 
See  DivoRCB. 

SERVICE. 

Service  of  notice  or  process  in  condemnation  proceedings.    See  Eminsnt  Do- 
main. 
Of  declaration  in  ejectment,  339. 

Of  notice,  petition,  or  summons  in  election,  contest  proceedings,  393. 
Of  writ  of  error,  889. 

SHERIFFS. 

See  Escape,  Prison  Breaking,  Rescue. 

Admeasurement  of  dower  by.     See  DoWER. 

Use  of  writ  of  distringas  against  sheriffs,  36,  37. 

SIGNATURE. 

Of  notice  or  petition,  in  election  contest,  386,  387. 
To  writ  of  error,  883. 

SIMULTANEOUS  ACTIONS. 

Election  as  to  one  action,  374,  375, 

SPECIAL  ASSESSMENTS. 
See  Drainage. 

SPECIAL  FINDINGS. 

In  divorce  cases.     See  DivoRCB. 

SPECIAL  PROCEEDINGS. 

Condemnation  proceedings  are,  467. 

SPECIAL  VERDICTS. 

In  ejectment.    See  Ejectment. 

JPECIFIC  PERFORMANCE. 

To  enforce  award  in  condemnation  proceedings,  6a8. 

Obtaining  specific  performance  under  plea  of  equitable  defense,  804. 

STATE. 

As  a  party  to  divorce  suit,  66. 

STATUTORY  REMEDY. 

Exclusiveness  of.    See  Election  of  Remedies. 

Exclusiveness  of^  in  condemnation  proceedings.     See  EMINENT  DOMAIN. 

Exclusiveness  of,  in  election  contests,  377. 

STAY  OF  PROCEEDINGS. 

Against  sheriff  sued  for  escape,  940. 

STREETS. 

Ejectment  for.    See  Ejectment. 

STRIKING  OUT. 

Motion  to  strike  out  for  duplicity  in  Uen  of  demamr»  944* 

SUBPCENA. 

In  divorce  cases.    See  DlYORCB. 
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SUBSTITUTION  OF  PARTIES. 

In  condemnation  proceedings,  505. 

SUMMARY  PROCEEDINGS. 

For  admeasurement  of  dower »     See  DowSR. 

For  permitting  escape,  933. 

Where  debtor  has  been  permitted  to  escape,  931. 

SUMMONS. 

In  divorce  cases.     See  DivoRCX. 
In  dower  proceedings.     See  DowKE. 

SUPPLEMENTAL  PROCEEDINGS. 
In  divorce  cases.    See  Divorce. 

SUPPORT. 

Persons  neglecting  to  support  families,  as  disorderly  persons,  5. 

SURPLUSAGE. 

In  indictment  for  keeping  disorderly  house,  16. 

In  quo  warranto  information  to  test  validity  of  drainage  district,  211 

In  indictment  for  embezzlement,  415, 419,  453. 

Plea  not  rendered  double  by,  341. 

SURVIVAL  OF  ACTION. 

Right  of  action  against  druggists,  228. 

TECHNICAL  EXPRESSIONS. 
See  Engush  Language. 

TENANT. 

Distress  for  rents.    See  DiSTEESS. 

TENANTS  IN  COMMON. 
See  Ejectment. 
As  parties  in  condemnation  proceedings,  5zi« 

TENDER. 

Action  for  refusing  tender  of  rent  and  making  wrcmgfnl  distress,  31. 
Plea  of  tender  bad  for  duplicity,  S39. 

TIME. 

Charging  and  proving  time  in  prosecution  for  embettiemtnt.    See  EMBEZZLE- 
MENT. 
As  an  element  of  offense  of  keeping  disorderly  house,  14. 
Computation  of  time  for  filing  papers  in  election  contest  proceedings,  391. 

TITLE. 

Allegation  of  in  action  of  ejectment.    See  Ejectment. 
Averments  as  to  title  in  condemnation  proceedings,  528,  599. 

TORTS. 

Election  hetween  two  or  more  actions  ex  delieto.    See  Election  or  Reme> 

DIES. 

Assignment  of  causes  of  action  arising  in  tort,  758.  759. 
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TRESPASS. 

Action  for  wrongfui  or  irregular  distress.     See  Distress. 

Election  of  remedy  where  property  has  been   converted.     See  Elsction  07 

Rbmbdtks. 
As  a  remedy  for  injury  caused  by  exercise  of  eminent  domain.     See  Eminent 

Domain. 
Duplicity  in  plea,  240. 
Remedy  for  injury  t6  easement,  a57. 

TRESPASS  ON  THE  CASE. 
See  Case. 
For  wrongful  or  irregular  distress.     See  DISTRESS 

TRIAL. 

In  divorce  cases.     See  Divorce. 

Of  dower  proceedings.     See  Dower. 

Of  election  contests.    See  Elections. 

Conduct  of  the  trial  in  condemnation  cases.     See  EMINENT  DOMAIN. 

Tribunal  to  assess  damages  in  condemnation  proceedings.     See   Eminent 

Domain. 
View  of  the  premises  in  condemnation  cases.     See  Eminent  Domain. 
Of  persons  escaping  or  permitting  escape.    See  Escape,  Prison  Breaking, 

Rescue. 
Disposition  of  equities  at  the  trial  where  equitable  defense  is  pleaded, 

810,  811. 

TROVER. 

Action  for  wrongful  or  irregular  distress.    See  Distress. 
Election  of  remedy  where  property  has  been  converted.     See  ELECTION  OF 
Remedies. 

TRUSTEE  PROCESS. 

See  Equitable  Attachment. 

TRUSTEES. 

As  parties  in  condemnation  proceedings,  513. 

TRUSTS. 

Ejectment  by  trustees  and  cestui  que  trusts ,  299. 

UNDERTAKING. 

By  disorderly  person  for  support  of  family.     See  DISORDERLY  CONDUCT. 

UNITED  STATES  COURTS. 

Jurisdiction  of  condemnation  proceedings,  470. 
Suits  upon  assigned  claims,  754. 
Duplicity  in  plea  of  usury,  241. 

VACATION  OF  DECREES. 

In  divorce  cases.    See  Divorce. 

VARIANCE. 

In  action  against  sheriff  for  escape,  93$. 
Under  indictment  for  suffering  escape.  918* 

VENDOR  AND  PURCHASER. 

Ejectment  by  and  between.    See  Ejectment. 

1039  Volume  VII. 


INDEX. 

VENUE. 

In  prcsecntUns  for  embttzlemtnt.     See  Embezzlkksht* 
Of  condemnation  proceedings,  478. 
In  action  for  escape,  936. 

VERDICTS. 

In  action  for  dower.     See  DoWEE. 

In  ejectments.     See  Ejectment. 

In  condemnation  cases.    See  Eminent  Domain. 

On  trial  of  offense  for  keeping  disorderly  honse,  18. 

In  divorce  cases  ;  conclusiveness  of,  12a 

On  trial  for  embezzlement,  459. 

In  action  for  escape ,  938. 

VERIFICATION. 

In  divorce  cases.     See  DIVOECE. 
Of  remonstrance  in  drainage  proceedings,  916. 
Of  notice  of  petition  in  election  contest,  386,  387. 
Of  petition  in  condemnation  proceedings,  515. 

VIEW. 

View  of  premises  in  dower  cases,  i6z. 

VIEWERS. 

Assessment  of  damages  by  viewers  in  condemnation  procudings.    See  Emi- 
nent Domain. 
View  of  the  premises  in  condtmnaHon  cases.    See  Eminent  Domain. 

WAIVER. 

Of  service  in  condemnation  proceedings.    See  Eminent  Domain. 
Waiving  error  on  process  in  error.     See  Ereor,  Weit  OF. 
Waiver  of  trial  in  condemnation  proceedings,  548. 
Of  right  of  appeal  in  condemnation  cases,  63a. 
Of  errors  in  condemnation  proceedings,  651. 

WARRANTS. 

Distress  warrants.    See  Distress. 

For  offense  of  disorderly  condnct.    See  Disoedeelt  Conddct. 

WATER. 

Ejectment  for  land  nnder  water,  aTE. 

WATERCOURSES. 

Ejectment  for.    See  Ejectment. 

WELLS. 

Ejectment  for,  973. 

WHARVES. 

Ejectment  for  whanres  and  wharfage  rights,  375,  376, 

WIDOWS. 

See  DowBE.; 
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WORDS   AND   PHRASES. 
**  Good  cause,"  609. 
"  Landlord/'  308. 
'•Occupants,"  488. 
••  Owners,"  488. 
••  Persons  interested/'  488. 
"Real  party  in  interest,"  749-75'- 

WRIT  OF  DISTRINGAS. 
See  Distringas,  Writ  op. 

WRIT  OF  DOWER. 
See  Dower. 

WRIT  OF   ENTRY. 
See  Entry,  Writ  of. 

WRIT  OF  ERROR. 
See  Error,  Writ  of. 

WRIT  OF   POSSESSION. 

In  ejectment.    See  Ejectment, 
Upon  awarding  dower,  185. 

WRIT  OF  RESTITUTION. 

In  action  of  ejectment.     See  EjECTMEl4 

WRIT  OF  SEISIN. 

In  actions  for  dower,  i68< 
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